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The following summary was prepared by the author specifically for this project, and does not 
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Summary: The Rail Employees Association (REA) alleged that senior vehicle servicers were placed in 
a worse position by Dallas Area Rapid Transit's (DART) pre-assignment of newly hired temporary 
employees to positions formerly made available to permanent employees based on a seniority 
determined "mark-up". As a reSUlt, senior vehicle servicers were required to work at alternative 
locations and shifts, limiting their overtime and other employment opportunities, and some who lacked 
the proper skills and licenses were required to move buses. The Department determined that DART's 
actions were the result of a federally-funded bus purchase and placed the employees in a worse position 
as a result of the Project. DART violated the Protective Agreement when it failed to provide the 
required advance notice and opportunity for discussion of the disputed actions. DART was ordered to 
pay any appropriate displacement allowances, provide appropriate training ?-s needed, meet with the 
REA to discuss in good faith the changes in the "mark-up" procedures, and address any additional 
make-whole remedies.  
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u.S. v;;;pelriment of labor Assislanl Sccre\ary for 
Employment S!andards 
Washington. D.C. 20210 

In the matter of arbitration bet'neen: 

Rail Employees Association 
Claimant 

v. 

) 
) 
) 
) 
) 
) 

Dallas Area Rapid Transit ) 
Respondent ) 

_____________________ ) 

DSP case no. 00-13c-2 

Issued: 11-8-02 

ORIGIN OF 1HE CLAIM 

This claim arose under protective Arrangements first certified on September 30, 1991 for 
Dallas Area Rapid Transit (DAR1) grants and projects under Section 5333(b)I. of the 
Federal Transit law, now codified at 49 U.S.C. § 5333(b). Applying those 1991 
protective terms, as amended (the Arrangement), the Deparbnent of Labor 
(Deparbnent) certified DART grant number TX-03-0180 (Project) on April14, 1998. In 
the spring of 2000, the Rail Employees Association (REA), a labor organization that 
represents certain DART employees/ identified actions by DART that REA alleged 
violated the tenns of the Arrangement agreed to by DART with respect to this Project. 
When REA and DART were unable to resolve their dispute, REA, on June 9, 2000, 
requested a final and binding determination by the Department of Labor, pursuant to 
paragraph 16(a) of the Arrangement. After considering the written submissions of both 
parties, and based on the terms of the Arrangement agreed to by DART, I make the 
following findings and conclusions. 

'This provision was formerty part of the Urban Mass Transportation Act of 1964, as amended, 49 U.S.C. 
~1609, and is commonly referred to as Section 13(c). 

REA represents 17 DART Rail Servicer employees, nine permanent DART employees and eight 

temporary employeeworking to Improve the Lives of America's Workers 
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FINDINGS OF FACf 

DART's Maintenance Department (MD) has three divisions: Fleet Maintenance; Ways, 
Structures and Amenities; and Technical Services. Bus and Rail Servicer employees 
clean and inspect revenue and non-revenue vehicles at the several Sections within the 
Fleet Maintenance Division: East Dallas Bus Services, Northwest Bus Services, Oak 
Oiff Bus Services, Service and Inspection (S&I) Rail Services, Central Support Services, 
NRV Services, Body Support Services, Passenger Amenities, and Track'& Right of Way. 
The Rail Servicer employees represented by REA in this claim cleaned and inspected 
the rail vehicles at the S&l Services facility. The 1998 Project, a capital grant, funded the 
purchase of 55 rail vehicles, more than doubling the existing fleet of 40 rail vehicles 
operated by DART. The Project also funded the enlargement of DART's S&I Platform, 
an outdoor, covered-canopy area at the S&I Rail Services facility, and the construction 
of a new facility for the Oak Cliff Bus Service Section. 

DART uses a "mark-up" system to enable MD employees to select their work location, 
assignments, hours of work, workweeks3 and days off for a six-month period. Use of 
the mark-up system also affects the pay (due to opportunities for overtime and shift 
differentials) for individual MD employees. As outlined in DART's Hourly 
Employment Manual (HEM), regularly scheduled mark-ups occur twice a year, in 
January and August. See HEM, MD2, Sec. 6A. The MD Supplement to the HEM 
provides that "[s]eniority in the Maintenance Department shall govem in the selection 
of, or assignment to, scheduled working hours and work weeks, sections, ... vacations 
and holidays." HEM, MD2, Sec. SA. The MD Supplement further provides that during 
mark-ups employees will select hours and assignments "on the basis of seniority 
provided they are qualified for the work to be performed." HEM, MD2, Sec. 6A. 
Seniority is based on the employee's date of hire or transfer into a classification (either 
skilled, or non-skilled) in the MD. For seniority purposes, mechanics and maintainers 
are skilled classifications; all other positions are unskilled classifications. Applying 
these principles, a servicer employee is entitled to mark-up (i.e., to select his preferences 
in the various job selection categories) at any section in the Fleet Maintenance Division 
on the basis of his seniority among unskilled classification employees. . 

In a posted letter dated March 28, 2000, DART announced a General Mark-up Notice, to 
include only bus mechanics and servicers. The Notice advised employees that the 
mark-up was being undertaken to "facilitate the service change and implementation of 
the South Oak Oiff Facility." The notice provided that the mark-up would take place in 
April2000 and that selections would take effect on May 15,2000. DART pre-printed the 
mark-up sheets that were posted in April2eQO with the names of newly hired 
temporary servicer empioyees in virtually all of the servicer positions at the S&I 
Platform. This blocked the permanent Rail Servicer employees from marking-up at the 

3 A workweek for these employees consists of five consecutive days on duty followed by two days off. 
Workweeks start on a staggered schedule so that there is coverage on each day of the week. 
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S&l Platform where they customarily worked and forced them to mark-up in other 
sections in the fleet Maintenance Division. In these other sections, DART pre-printed 
the names of newly hired, temporary employees in a few slots. The Rail Servicer 
employees were thus prevented from selecting positions and hours at theS&I Platform 
based on their earned seniority, and were required to compete for position slots at other 
sections within the Maintenance Division. 

As a result of the elimination of slots available at the S&I Platform and the limited slots 
at other rail service areas, some permanent Rail Servicer employees were forced to take 
assignments in bus service sections. These assignments, unJike Rail Servicer jobs, 
required employees to move buses around and required a Commercial Driver's License 
("COL"). DART did not give these employees training to enable them to fulfill certain 
requirements in the bus service sections, as required by Section 5333(b) and DART's 
certification. Because these employees had no training for these particular positions 
and did not have CDLs, many were "written up" for inadequate performance.4 

After the May 15, 2000, implementation of the new mark-up assignments and the 
involuntary relocation of these permanent Rail Servicer employees out of the S&I 
Services facility, DART took steps to contract out the Rail Servicer jobs. 

THE CLAIM 

REA alleges that in effecting changes in its rail operations DART failed to provide 
advance notice and discussion of the intended changes, failed to preserve the Rail 
Servicer employees' seniority rights and wages (by depriving them of previous 
opportunities for shift differentials and overtime), and failed to observe and continue 
their meet and confer rights, in violation of the DART certification and protective 
Arrangement. REA states that, as a consequence of DART's denial of their seniority in 
the April 2000 mark-up, these Rail Servicer employees have been required to work in 
bus maintenance sections in the Fleet Maintenance Division without appropriate 
training, in jobs for which they lack training, experience and/ or certain qualifications. 
REA also argues that DART hired temporary employees and placed their names on the 
pre-printed April 2000 mark-up sheets in anticipation of effects of the Project and that 
these actions are, therefore, a result of the Project. REA suggests that DART took these 
actions in order to ensure that no permanent Rail Servicer employees occupied the Rail 
Servicer positions, to avoid application of the protective Arrangement when DART 
proceeded to contract out those jobs. 

4 DART attempted to remove two Rail Servicer employees because they did not have Commercial 
Driver"s licenses ("CDL~). However, after REA grieved the matters the actions were rescinded. DART 
has since removed the COL requirement for servicer employees. 
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REA seeks restoration of seniority and accompanying rights, privileges and benefits, as 
they existed prior to the April2000 mark-up, for use by employees in selecting working 
hours, workweeks, and sections. REA also seeks the opportunity to discuss these 
changes with DART, as REA alleges is required by DART's certified Arrangement. 
REA seeks similar remedies regarding DART's contracting out of the Rail Servicer 
positions. REA additionally seeks make-whole remedies and any other remedies 
deemed appropriate. 

DISCUSSION 

The Relative Burdens of the Parties 

Federal Transit law, 49 U.S.C. § 5333(b)(2)(C), requires that, as a condition of financial 
assistance under that statute, employees "affected by the assistance" must be protected 
under fair and equitable arrangements that include provisions necessary for "the 
protection of individual employees against a worsening of their positions related to 
employment." Consistent with this requirement, Section 7(c) of the DART 
Arrangement provides that "[a]ny employee placed in a worse position with respect to 
hours, working conditions, fringe benefits or rights and privileges pertaining thereto ... 
as a result of the project ... shall be made whole." REA alleges that the permanent Rail 
Servicer employees were "worsened" by DART's decision to install newly hired 
temporary employees in positions formerly available to permanent employees in 
accordance with their seniority by placing the names of the temporary employees on 
the April2000 mark-up sheets, preventing the permanent employees from exercising 
their seniority rights at the S&I Rail Services Section to select working locations, 
working hours and workweeks. With respect to this "dispute as to whether or not a 
particular employee was affected-as a result of the Project," Section 16(b) of the 
Arrangement specifies that REA must "identify the Project and specify the pertinent 
facts of the Project relied upon." REA has identified Project TX-03-0180 as the pertinent 
Project and relies on the fact that the Project financed DART's purchase of 55 additional 
rail vehicles and expansion of the S&I Platform, increasing the number o! Rail Servicer 
employees needed for DART's rail operations. REA also argues that the need to staff 
the newly opened and federally funded Oak Oiffs Service Section necessitated the April 
2000 mark-up, which resulted in a worsening of the condition of the Rail Service 
employees by depriving them of the right to exercise their seniority rights. 

Once a claimant has identified the project and has stated the requisite pertinentfacts, it 
is the Public Body's obligation to prove thatspmething other than the Project was the 
sole and exclusive cause" of the harm, effects and/ or alleged violations of the protective 
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conditions.5 It is dear that DART's use of pre-printed mark-up sheets on which the 
names of temporary employees had been fiJJed in for all but one of the positions at the S 
& I Platform prevented permanent Rail Servicer employees from obtaining assignments 
at that location. Thus, under Section 16(b) of the Arrangement, since REA has identified 
the Project and specified the facts upon which it relies, the burden shifts to DART to: 

establish affirmatively that such effect was not a result of the 
Project, by proving that factors other than the Project 
affected the employee. The claiming employee shall prevail 
if it is established that the Project had an effect on the 
employee, even if other factors may also have affected the 
employee. 

ThePr~ectidentified 

First, DART argues that REA has failed to properly identify the Project, despite DART's 
own statement that the April2000 mark-up was undertaken to "facilitate the service 
change and implementation of the South Oak Cliff Facility" - a facility constructed with 
Project funds. Specifically, DART argues that it "has never accepted or utilized federal 
assistance for operating its system, including paying the salaries of administrative 
personnel and hourly personneL..[and] has specifically rejected the grant of operating 
assistance ... in order not to taint DART's operating activities with federal funds.N DART 
Oct. 13, 2000 letter at p.6. However, this is a distinction without difference. Section 1 of 
DART's protective Arrangement provides that: 

(a) The term "Project" shall not be limited to the particuJar 
facility, service, or operation assisted by Federal funds from 
the ... Act, but shall include any changes, whether 
organizational, operational, technological, or otherwise, 
which are a result of the assistance provided. 

(b) The phrase, ''as a result of the Project" includes events 
occurring in anticipation of, during, and subsequent to the 
Project and any program of efficiencies or economies related 
thereto and shall also include events and actions which are 
as a result of Federal assistance under the Act. 

5 Affidavit of Secretary of Labor James D. Hodgson, Congress of Railway Unions v. Hodgson, 326 
F.Supp. 68, n.9 (1971); Employee Protections Digest, p. D-41(burden of proof transferred from the 
employee to the employer). 

c 
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DART's view of the scope and application of these protections cannot be reconciled 
with this provision. Further, DART's voluntary refusal of operating assistance has no 
effect on DART's obligation to apply the tenns of the protective Arrangement to all 
effects directly or indirectly related to the instant Project. Protections applicable to any 
Project certified under the statute apply to both direct and indirect effects.6 Therefore, if 
employees are harmed as a result of the Project, pursuant to the terms of the 
Arrangement, appropriate remedies must be provided. 

DART also alleged that Section 1(b) of its protective Arrangement, concerning rises and 
falls of business, legitimizes its actions as unrelated to the Project and not within the 
purview of the Arrangement. Properly excluded rises or falls in business could include, 
for example, repetitive seasonal fluctuations in ridership, demographic shifts, or the 
opening or closing of a major plant. Such events, however, or changes in volume and 
character of employment, must be shown to have been solely caused by factors other 
than the Project if they are to be considered outside the scope of these protections. 
DART has failed to demonstrate that such circumstances occurred in this case, 
unrelated to the Project.7 

Effect on the Rail Servicer Employees 

DART argues that the Rail Servicer employees' hours and working conditions were not 
improperly affected by the April2000 mark-up, since DART was exercising its 
management right to preempt the use of the seniority provision of the HEM. In an 
October 13,2000 letter to the Department, DART alleged that its actions were consistent 
with past interpretation and implementation of Section 4A of the HEM. DART 
submitted this section, 4A, as Exhibit H to its October 13,2000 letter. It reads as 
follows: 

Seniority in the Maintenance Department shall govern in the selection of, 
or assignment to, schedules working hours and work weeks, locations 
(East Dallas, Northwest, Oak Cliff, 5&1, FMB, Support Services), vacations 
and Holidays and in case of layoff (reduction-in-Force) providing_ the 
ability to perform the required work on the affected shift and location is 
not substantially diminished 

6 H.R. Rep. No. 204, 88th Gong., 1st Sess. 16 (1963), U.S. Code Gong. & Admin. News 1964, pp. 2569, 
2584 (The committee also believes that all workers affected by adjustments effected under the bill should 
be fully protected in a fair and equitable manner. and that Federal funds should not be used in a manner 
that is directly or indirectly detrimental to legitimate interests and rights of such workers.). 

7 It is noted that although DART is required every five years, under Section 452.056 of the Texas 
Transportation Code, to "evaluate each distinct transportation service ... and detennine whether the 
authority should solicit competitive, sealed bids to provide these transportation services," the obligation to 
so evaluate would not by itself demonstrate an exclusive cause of the adverse effects or establish 
DARTs burden of proof in this case. 
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HEM, MD2, Sec. 4A (emphasis added by DART). This section of the HEM, which was 
relied upon and provided by DART as Exhibit H to its October 13, 2000 letter, bears the 
annotation: "M:\JWJ\hem-Aug1998\Maintsupl.Iwp". 

Regardless of whether such authority in the manual would establish that the exercise of 
it would be a "factor other than the Project," that resulted in worsened c_onditions for the 
employees, DART failed to establish that the authority in question was in effect at the 
time of the April2000 markup. In the summer of 1998, DART's HEM was circulated to 
its employees for comment and feedback. It was adopted and distributed to the hourly 
employees on November 9, 1998. During the processing of this daim, DART provided 
to the Department a copy of the HEM identified with the notation "Rev. Published date: 
2/25/00." The Supplement to this later version of the HEM, which would have applied 
to employees in the Maintenance Department at the time of the April2000 mark-up, 
contains the following information regarding seniority: 

A. Seniority in the Maintenance Department shall govern in the selection 
of, or assignment to, scheduled working hours and work weeks, locations 
(East Dallas Bus Services, Northwest Bus Services, Oak Oil£ Bus Services, 
S&I Rail Services, NRV Services, Body Support Services, Passenger 
Amenities, Track & ROW, Traction Electrification Systems, Signal 
Systems, Communications & Control Systems), vacations and holidays. 
Divisions of the Maintenance Department are Fleet Maintenance; Ways, 
Structures and Amenities; and Technical Services. 

B. The mechanic and maintainer classifications, for 
seniority purposes, are skilled classifications. All other 
classifications are unskilled classifications. 

An employee may not have seniority in more than one 
section or classification at any time. 

HEM, MD2, Sec.SA and B. 

The proviso cited in bold by DART in its October 13,2000 letter and Exhibit H thereto, 
is not included in Section 5 in the new version of the HEM. DART has not indicated, 

. nor is the Department aware of, any other location in the current HEM where the 
emphasized language may be found. DART, and several of its officers who supplied 
supporting affidavits, relied on a version ofthe HEM that was not in effect at the time of 
the mark-up in April2o0o. DART's affidavits were submitted after the effective date of 
the current HEM provision applicable to these events. The language relied on in the 
DART affidavits was never shown to be in effect for purposes of the events that 
comprise this claim. Accordingly, as the management right on which DART defends its 
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action was not included in the manual for purposes of the events under consideration in 
these claims, DART has not established its claimed management authority to preempt 
the seniority rights of the Rail Servicer employees. 

Similarly, DART's contention that safety considerations required such pre-entered 
assignments for the temporary hires in the April2000 mark-up ignores the fact that the 
HEM provides no such qualification of employees' right to select assigrt!!lents based on 
seniority. DAKf asserts that it structured the April2000 mark-up process to ensure that 
newly hired, temporary employees, who are less experienced and skillful than DART's 
permanent Rail Servicer employees, would fill the Rail Servicer slots at the S&l Platform 
because they were day-shift positions. DART argues that it sought to prevent the 
assignment of the temporary employees to night shifts, where there is more work and 
less supervision. As above, the HEM provides no authority for DART to ignore the 
seniority of the permanent Rail Servicer employees. 

Finally, while DART argues that its decision to contract out positions at the S&I 
Platform was not a result of the project, it fails to provide any alternative 
hypothesis for its administration of the April2000 mark-up and the resulting 
"worsening" of the Rail Servicer employees' positions. Instead, DART argues 
that a higher burden of proof is required of REA, citing several prior arbitration 
decisions of the Department in support of this position.8 In those cases, the 
employer was found to have carried its burden of proof and the claimant, 
consequently, was obliged to bear a higher burden of proof. That situation is not 
present here. 

Resulting Harm to Employees 

The REA has established that the April2000 mark-up was undertaken to facilitate 
staffing needs resulting from Project funding and that, due to the April 2000 mark-up, 
the represented Rail Servicer employees were in a "worse position" as defined in the 
Arrangement. Section 7(c) of the DART Arrangement provides, consiste!lt with the 
requirements of the statute, 49 U.S.C. § 5333(b)(2)(q, that "(a]ny employee placed in a 
worse position with respect to hours, working conditions, fringe benefits or rights and 
privileges pertaining thereto ... as a result of the project ... shall be made whole." REA 
alleged that DART's action, blocking Rail Service employees from selecting prime 
daytime slots, resulted in the #employees hav[ing] much less overtime opportunities in 
the new positions." REA June 9, 2000 letter at p. 2 Although the record does not 

8 
Stephens v. Monterey Salinas Transit 82-13c-4&6, USDOL (1982); Employee Protections Digest. p. A-

343; Haddad v. Worcester Reqional TransitAutho___illy, 78-13c-43, USDOL (1981); Employee Protections 
Digest, p. A-196; local1086, ATU v. Port Authority of Allegheny County, 79-13c-12, USDOL (1980); 
Employee Protections Digest. p. A-88. 
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contain any specific evidence that the mark-up resulted in the loss of overtime 
opportunities, DART has not refuted the allegation. REA also has shown that the 
employees who were prevented from exercising their seniority rights suffered a 
worsening in work shifts and locations as a result, and DART has not demonstrated 
otherwise. REA did not allege a reduction in rate of base pay or a violation of the 
Arrangement regarding a change in point of employment or the entitlement to 
dismissal allowance. 

Contracting Out 

Much of DART's briefing efforts addressed whether federal funding precipitated 
DART's decision to contract out certain Rail Servicer positions. The Arrangement does 
not preclude DART from contracting out these jobs, as long as the rights, privileges and 
benefits of the affected employees are preserved and continued in the process. While it 
is apparent that the expansion of DART Fleet Maintenance Sections provided an. 
opportunity to remove permanent employees from the affected positions in anticipation 
of the effects of the Project, there is no evidence that DART's decision to contract out 
caused additional harm to any permanent Rail Servicer employee. With regard to the 
temporary employees, Section 5333(b) protections do apply, but those protections are 
subject to DART's personnel policies. See Arrangement, Sec. 5. DART's temporary 
employees in the MD generally "are not eligible to participate in DART benefit 
programs," have no expectation of continued employment, have virtually no rights and 
benefits, and are subject to dismissal without cause at any time. See HEM, Sec. 3.11B. 
Since temporary employees at DART, therefore, have no benefits or employment status 
to which Section 5333(b) protections attach, the temporary employees displaced by the 
decision to contract out are not entitled to any remedy under the Arrangement upon 
tennination. See HEM, Sec. 7.21;3.1. Since permanent employees had already been 
deprived of the opportunity to bid on the jobs that were subsequently eliminated when 
DART contracted out the positions held by temporary employees, they were already 

. entitled to the same remedies that would have been available if they had been displaced 
by the contracting-out decision. Accordingly, whether or not DART's decision to 
contract out itS Rail Servicer employee positions was a result of the Project, that decision 
did not result in any change in the working conditions of employees protected by the 
Arrangement, and no additional remedy is warranted. 

Notice and Opportunity for Discussion 

Section 6 of the Arrangement requires that DART give 90 days prior notice to "the 
interested employees ... and to the employee representative," of an intended change in 
operationS that "may result in the dismissal or displacement of employees or a re­
arrangement of the worldng forces of the system." Further, once proper notice is given, 
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employees or their representatives are entitled to meet with the public body to discuss 
~~the application of the terms and conditions of this Arrangement to the intended 
change." Arrangement, Sec. 6(b).9 The mark-up held in April2000 was a change from 
DART's normal operations, which included mark-ups held twice a year1-inJanuary and 
August (HEM, MD2, Sec. 6A) and, as found above, employees were deprived of the 
right to exercise their seniority rights because of the manner in which the mark-up was 
conducted, losing overtime assignments and preferred shifts and locati?~· The notice 
for the April2000 mark-up was dated March 28,2000 and the changes in Rail Servicer 
assignments became effective on May 15, 2000. Accordingly, it is clear that DART failed 
to provide its permanent employees and their representative with the required 90-day 
notice and opportunity to discuss before instituting changes that could result in the 
adverse effects on the permanent Rail Servicer employees.10 

There is no evidence that DART gave any notice regarding its decision to contract out 
the Rail Servicer positions. However, as noted above, no permanent Rail Servicer 
employees were dismissed or displaced ~y that decision. The displacements 
encountered by the permanent Rail Servicer employees had occurred as a result of the 
mark-up prior to the contracting out. Further, the temporary employees, who were 
virtually all terminated once the Rail Servicer positions were contracted out, had no 
expectation of notice prior to termination of employment. See HEM, Sec. 3.11B. 
Moreover, because the HEM does not afford these temporary employees access to the 
DART grievance procedure, consistent with the Arrangement, these temporary 
employees do not have the "right to present grievances and to meet with the 
management of the Public Body." Arrangement, Sec. 5; see HEM, Sec. 3.11B; Sec. 8.10. 
Accordingly, since no employees who were entitled to protection under the 
Arrangement were affected by DART's decision to contract out the Rail Servicer 
positions formerly held by temporary employees, DART was not required to give notice 
of the change. 

The significance of the meet and confer rights, protected by Section 5333(b) as a form of 
collective bargaining, cannot be minimized. See Local1338 v. Dallas Transit System, 
case no. 80-13c-2, USDOL (1981); Employee Protections Digest, p. A-248, 260. Part of 
the importance of the meet and confer process is the representational status of a labor 

9 Meet and confer rights are protected under Section 5333(b)(2)(8) as a form of collective bargaining 
rights. ATU Local1338 v. Dallas Transit System, case no. 80-13c-2, USDOL (1981); Employee 
Protections Digest, p. A-248. 

10When REA initially pursued this matter with DART as individual grievances, DART responded that the 
matter could only be pursued as a general grievance, through the general grievance process. REA 
decided instead to file this claim under the certified protective Arrangement. The parties did not meet and 
confer with respect to any grievance. 
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organization, allowing it to discuss conditions of employment with a public body on 
behall of one or more employees. The evidence indicates that the parties herein have a 
practice of meeting and conferring that has continued throughout the pendency of this 
claim. --

CONCLUSIONS AND REMEDY 

REA has established that the represented Rail Servicer employees were placed in a 
worse position by actions taken by DART as a result of the federally funded Project 
insofar as they were prevented from selecting position and hours at the S&l Platform by 
exercising their seniority rights. DART's actions also may have caused the Rail Servicer 
employees to lose opportunities for overtime and shift differentials. DART also failed 
to provide the required advance notice and opportunity for discussion of the disputed 
actions and effects thereof. These failures are in violation of the Arrangement that is a 
condition of DART's receipt of Federal assistance. Therefore, DART is ordered to 
provide the following remedies, which are appropriate under the Arrangement: 

Displacement Allowances -While the evidence indicates that all Rail Service employees 
entitled to protection under the Arrangement were able to obtain positions within the 
DART system, the permanent Rail Servicer employees represented by the REA may be 
entitled to displacement allowances computed as provided for in Section 7 of the DARt 
Arrangement. Because the record does not contain any information regarding whether 
any REA-represented employee lost any compensation, appropriate displacement 
allowances, if any, must be established through the mechanisms outlined in Section 7(b) 
of the Arrangement. In making this determination, the parties will employ the date of 
"worsening" as May 15, 2000. 

Training and Retraining- One of the primary areas of protection required by Section 
5333(b) is that of training-and/ or retraining affected employees. DART did not fulfill its 
affirmative obligation under the protective arrangement to provide necessary training 
for these employees in their new assignments, requiring REA to pursue grievances on 
behalf of some of these employees to protect them from disciplinary action resulting 
from this lack of training. If this need remains, DART has an obligation under its 
certified terms and conditions to provide arP.ropriate training, as agreed to through 
discussion with the REA, for these permanent servicer employees in their new jobs. In 
connection with this required training, DART is prohibited from reprimanding, 
disciplining or otherwise adversely affecting the employment of these permanent Rail 
Servicer employees for inability to perform the requirements of their jobs following 
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May 15, 2000, unless and until they have been fully trained/ retrained so that they are 
able to meet the qualifications and requirements of such jobs. 

Notice and Discussion- DART must meet with the REA, upon request, to discuss in 
good faith the changes DART made in conducting the April 2000 mark-up and in 
limiting the availability of Rail Servicer positions at the S&I Platform fore selection in 
that mark-up, as provided for in Section 6 of DART's protective arrangement. 

Make-Whole Remedies- The protective conditions require that the Federal Project and 
actions related thereto are to be carried out in a manner that will not adversely affect the 
protected employees, and that any potential adverse effects be carried out in a manner 
balanced in favor of the affected employees. Additional make-whole remedies, such as, 
for example, adjustment in work assignments and/ or locations, are to be addressed in 
good faith by DART and REA in their discussions as directed above. 

These remedies are to be implemented not later than 60 days following the date of this 
decision and award, unless otherwise agreed to between the REA and DART in writing. 
This decision is final and bindirig upon the parties. 

Victoria A. Lipnic 

Assistant Secretary for Employment Standards 
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Peterson v. City of El Paso 
DSP Claim No. 01-13(c)-1 

December 12, 2003 
(Digest page no. A-537) 

 
The following summary was prepared by the author specifically for this project, and does not 

constitute the official summary of the Department of Labor. 
 
 

Summary: Claimant, as president of the Employee Committee, alleged that the City’s decision to 
terminate the use of profits from private vending machines located on City transit department 
property constituted a failure to preserve rights, privileges, and benefits under its Protective 
Arrangement. The Employee Committee had received control of the vending machines and their 
profits from the private provider that preceded the City. Unbeknownst to the City, for more than 20 
years, the Employee Committee used the vending machine proceeds to provide a variety of benefits 
to transit employees and their families. The activities, which occurred outside of the work 
environment, included picnics, donations following deaths in an employee’s family, gift certificates 
to local restaurants on Transit Appreciation Days, and the like. The Employee Committee had no 
direct involvement with work assignments, and did not deal with wages and working conditions of 
transit employees. Following discovery of the misuse of vending machines in another City 
department, the City learned of the Employee Committee’s use of its vending machine profits, and 
required the Committee to give control of the machines, and their profits, to the City. The 
Department found that the Employee Committee used the profits from the vending machines to fund 
benevolent activities that were social in nature, occurred after working hours, and benefited 
employees and their families. The Committee’s use of the vending machine profits was not a right, 
privilege, or benefit of employment because the use was never approved by the City, and violated 
Texas law.  
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U.S. Department of labor 

In the matter of arbitration: 

/\ssislant Secretary tor 
Employment Standards 
Washington, 0 C. 20210 

----------------------

Jarne~ Peterson, 
Claimant 

V. 

City of El Paso, 
Respondent 

) 
) 
) 
) 
) 
) 
) 

___ ) 

DSP case no. Ol-13c-l 

J ssued: December 12, 2003 

ORIGIN OF THE CLAIM 

This claim is of an ongoing nature and arises under all Federal Transit 
Administration grants of transit assistance to the City of El Paso, Texas. Each 
grant has incorporated protective conditions required under 49 U.S.C. § 
5333(b) of the Federal Transit law, commonly referred to as Section 13(c), 
beginning with the Department of Labor's April 1, 1976 certification of 
protective conditions, and supplemented by a January 3, 1980, Protective 
Arrangement that was certified by the Department of Labor on February 13, 
1980. These conditions have been certified by the Department of Labor and 

--are incorporated into the contracts for Federal assistance between the Federal 
Transit Administration and the City of El Paso. 

THE CLAIM 

The Claimant, as President of the Employee Committee, alleges a failure 
to preserve rights, privileges, and benefits of the transit employees in violation 
of the January 3, 1980, Protective ArraRgement. This al1eged failure resulted 
from the City's decision in 2000 to terminate the Employee Committee's 
continued use of the profits from private vending machines located on City 
Transit Department property. 
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ISSUE 

Did the City's termination ofthe Employee Committee's continued use of 
profits from private vending machines on City Transit Department property 
constitute a failure to preserve and continue rights, privileges, and benefits of 
employees, in violation of Paragraph 2 of the January 3, 1980 Protective 
Arrangement? 

FACTUAL BACKGROUND 

Prior to 1977, three private bus companies operated transit services in E1 
Paso. One of those bus companies was El Paso City Lines. In January of 
1977, the City of El Paso acquired the assets of all three bus companies with 
Federal grants of mass transit assistance. From 1977 to 1980 EI Paso 
operated its transit system through a private contractor, El Paso Transit 
Services, Inc. In 1980 the City began direct operation of its transit system. 

Prior to the 1977 acquisition, one of the private bus companies, E1 Paso 
City Lines, had vending machines on its premises. The profits from those 
machines were controlled by the manager of that bus company. With the City's 
January 1977 acquisition, that manager left El Paso City Lines and transferred 
control of the vending machines and their profits to Ms. Rose Monedero, a 
personnel employee. She asked for volunteers from among the transit 
employees of the operations and maintenance divisions to help plan and 
organize an employee function that would use revenues from the vending 
machines. The volunteers decided to use the funds for an employee picnic. 

This was the beginning of the existence of an informal association of the 
City's transit employees, which later became known as the Employee 
Committee. Employees trace the beginning of the Employee Committee to 
1977 "[b]ased on word of mouth information." While the exact date that the 
employees formed the Employee Committee is unknown, a bank record 
demonstrates that the Sun Metro Employees Fund was formally established in 
February 8, 1980. More recently, the City advised the Committee that its Legal 
Department did not want the Committee to be associated with Sun Metro's 
activities because of liability concems and therefore the City instructed the 
Committee to omit the words "Sun Metro" from any events that it planned to 
sponsor. 

Since its formation, this Employee Committee has continued to function 
entirely through volunteers from among the City's transit employees. It has 
used profits from the vending machines on transit property for the benefit of 
transit employees and their families. Its activities have occurred outside of the 
work situation, and have included events and activities such as holiday parties, 
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picnics, outings, a donation in the event of a death in a transit employee's 
family, providing gift certificates at local merchants, breakfasts and luncheons 
on Transit Employee Appreciation Days, etc. The profits from the vending 
machines benefit employees in general. The Employee Committee volunteers 
have customarily reserved and used Transit Department {now called Sun 
Metro) conference rooms for their meetings. All of the meetings of the 
Employee Committee have been in open session and any transit employee has 
been welcome to participate in each meeting. 

Employee Committee activities have no direct involvement with work 
assignments, and none of the activities sponsored by the Employee Committee 
have been identified as job-related. Additionally, the Employee Committee does 
not deal with wages and working conditions of the tra,nsit employe~s. Those 
matters are handled by a labor organization which represents the City's transit 
employ~es in their conditions of employment. The only aspect of the transit 
employees' work which the activities of the Employee Committee may touch 
upon would be improvement in the morale and job appreciation of the transit 
workers, which might result from the activities of the Employee Committee. 

The Employee Committee handled the contact with the vending machine 
companies, and arranged for the installation and replacement of vending 
machines. The vending machines were owned, maintained and stocked by the 
vending companies. The vending companies paid the Employee Committee a 
"commission" based on the amount and type of product sold. The Employee 
Committee also has raised money for its social and benevolent activities 
through other means, such as raffles and selling tickets to entertainment 
events. Managers of the City's Transit Department were continuously aware of, 
and encouraged, the existence and activities of the Employee Committee, and 
occasionally participated in those activities. This situation continued for over 
twenty years, from the formation of the Committee through 2000. 

Following a recent discovery of inappropriate vending machine activities 
·in another City Department, the City audited vending machines in various City 
Departments. Among other things, the audits showed that the transit 
Employee Committee's placement of vending machines on Transit Department 
property, and use of the profits of the vending machines, had never been 
formally approved or authorized by the City's governing body. Thereafter, the 
City directed the EmpJoyee Committee to turn over the responsibility for the 
vending machines, and the profits from the machines, to the City. 

By memorandum of December 13, 2000 the Office of the City Attorney 
set forth the requirement and details for transferring control of these vending 
machines, their costs, and profits to City control. The memorandum also set 
forth the distribution of Employee Committee funds, most of which were 
aJlowed to be retained by the Committee because they had come from 
Committee activities other than the vending machines. The City required the 
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remainder of funds in the Employee Committee account ($786.06 attributed to 
vending machine profits) be remitted to the City. The City acknowledged that 
the vending machines "are a positive aspect for the employees and should be 
continued." By letter of June 14, 2002, the City communicated 1 during the 
consideration of the instant Claim, "thaf should Mr. Peterson, or his employee 
group, be interested in operating vending machines on ·City property, the 
proper avenue would be to seek City Council approval via lease agreement." 
This information was not relayed to the Employee Committee irt"lhe December 
13th memorandum. 

The Employee Committee complied fuJly with the City's December 13, 
2000 memoranda, and then filed its initial employee protections claim with the 
City on January 5, 2001 for restoration of the Employee Committee's use of the 
profits from the vending machines on Sun Metro property for the benefit of Sun 
Metro employees. By decision of February I, 2002 the City's. 13(c) Claims 
Committee denied the claim because the Employee Committee's loss of use of 
those profits did not worsen the employment position of any El Paso Transit 
Department employee, and because the transit employees suffered no economic 
harm in their position as transit employees as a result of City's discontinuance 
of the Employee Committee's unauthorized use of vending machines on City 
property. TheEl Paso Claims Committee further denied the claim on the basis 
that the change in use and control of the vending machine profits was neither 
related to, nor caused by, any Federal assistance to which the Section 5333(b) 
protections apply. 

DISCUSSION 

Section 5333(b) provides protections for transit employees against 
adverse effects of the Federal assistance in their employment positions and 
their conditions of employment. This includes the requirement in .Section 
5333(b)(2)(A) (formerly Section 13(c)(1)), reflected in Paragraph 2 of the City's 
1980 Protective Agreement, that all rights, privileges and benefits of ilie 
employees be preserved. On behalf of the Employee Committee, the Claimant 
maintains that the Committee's use of the profits from the vending machines 
was a long-established right, privilege, or benefit for the City's transit 
employees that should be protected under that provision. For the reasons set 
forth below, the employees' use of the vending machine profits is not protected 
by the Section 13(c) Protective Arrangement. 

The Employee Committee collected profits from the vending machines 
from about 1977 until-the City terminated this practice in 2000. The City 
knew that the Employee Committee existed but did not discover that the 
Employee Committee used profits from vending machines until late 1999 or 
ear1y 2000. Since the City ended the Employee Committee's use of vending 
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machine funds shortly after they learned of the practice, the City cannot be 
viewed as acquiescing or approving of the Employee Committee's use of the 
funds. 

The Employee Committee used the profits to fund activities that were 
social and benevolent in nature and conducted at times other than working 
hours. Even though the City allowed the Employee Committee to meet in 
Transit Department conference rooms, the City's Transit Department had no 
part in arranging, planning, or approving Employee Committee activities. The 
Committee's activities promoted enjoyment, support, morale and cooperation 
among the transit employees, their families, and members of the public. The 
activities were not directly related to, nor are they part of, the transit 
employees' jobs and working conditions. These activities and their source of 
funds were not "rights, privileges and benefits of employees" within the 
meaning of paragraph 2 of the Protective Arrangement, and consequently the 
City had no obligation under the Agreement to preserve and continue the 
Employee Committee's receipt of profits from vending machines that were 
located on City property. 

The fact that the Employee Committee never had official authorization to 
place vending machines on City property, or to use the profits from those 
vending machines for the benefit of the City's transit employees, provides 
further support for this conclusion. Without proper authorization, the 
Employee Committee could not accrue a right, privilege, or benefit to use these 
profits. As prescribed by the City Charter, only the City Council may approve 
the use of City property. 1 The Employee Committee argued, "(t]ransit 
[m]anagement was and has been aware of the Committee's activities and 

1 City of El Paso, Charter Article Ill Section 3.18. LEASE; FRANCHISE; CONVEYANCE AND 
SPECIAL PRIVILEGE. 

The right of control, ownership and use of streets, alleys, parks and public places of the City is 
declared to be inalienable except by ordinance passed by the entire Council. Any ordinance 
providing for the conveyance, lease or grant of a franchise or special privilege regarding the 
property of the City shall provide for- payment to the City of a reasonable fee as consideration 
for that conveyance, lease, franchise or special privilege. In addition, any ordinance providing 
for the lease, franchise, or special privilege shall provide that: 

1. At the termination of the lease, franchise or special privilege, the property involved, 
together wjth any improvements thereto, made or erected during the term of the lease, 
franchise or special privilege, shall (either without further compensation or upon 
payment of a fair valuation therefore as determined by the terms of the ordinance), 
become the property of the City; · 

2. No lease, franchise br special privilege shall be granted for a period in excess of thirty 
years; and, 

3. Every lease, franchise or special privilege may be revoked by the City if necessary to 
secure efficiency of public service at reasonable rates, or to assure that the property is 
maintained in goOd order throughout the life of the grant.-
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approved of the Committee's doing business with the vending companies." 
However, the manager does not have the required authority to approve the 
employees' use of vending machine funds. 2 

Additionally, employees could not have accrued benefits, rights, or 
privileges that violated Texas law that w~s applicable to the Employee 
Committee's use of City property. 3 At the time the Committee was created 
following the City's 1977 acquisition of the private transit companies, the 
Committee's ability to legally derive profits from vending machines placed on 
City property was govemed by Texas law. The Employee Committee's use of 
vending machine profits violated at least two provisions of the Texas 
Constitution.4 Those provisions prevent municipalities from making gifts of 
public funds to groups such as the Employee Committee and from granting 
extra compensation to municipal employees without proper authorization. s 

Finally, the City's disallowing continued use of vending machine profits 
was not related to receiving Federal assistance. The Employee Committee has 
not demonstrated a connection between the loss of the use of the vending 

2 See City of Greenville v. Emerson, 740 S.W.2d 10,13 (Tex.App.-Dallas 1987, no writ) (Only 
the city council had authority to enter into municipal contracts. Thus, "neither the fire chief 
nor the personnel manager had authority to enter into such a contract, and thus the contract 
would not be binding on the city."). 

3 See Local1338 Amalgamated Transit Union v. Dallas Transit System, DEP Case No. 80-13c-2 
(USDOL 1981), Employee Digest A-248, A-260 ("Claimant's labor relations rights were 
stipulated as deriving from Texas law which prohibits collective bargaining rights for municipal 
employees."). 

4 Tex. Const. art. 3 §52(a) ("Except as otherwise. provided by this section, the Legislature shall 
have no power to authorize any county, city, town, or other political corporation or subdivision 
of the State to lend its credit or to grant public money or thing of value in aid of, or to any 
individual, association or corporation whatsoever"); Tex. Const. Art. §53 ("The Legislature shall 
have no power to grant, or to authorize any county or municipal authority to grant, any extra 
compensation, fee or ailowance to a public officer, agent, servant, or contractor after service 
has been rendered, or a contract has been entered into, and performed in whole or in part; nor 
pay, nor authorize the payment of, any claim created against any county or municipality of the 
State, under any agreement or contract, made without authority of law."). 

5 Walker v. City of Georgetown, 86 S.W.3d 249, 26Q (Tex.App.-Austin 2002), review denied (Nov. 
14, 2002) (The court agreed'with the City that it avoided violating Tex. Const. art. III §52 by 
entering into a lease supported by consideration. If there were no consideration, the lease 
would have been "a gratuitous donation of public funds or a thing of value."); City of Greenville, 
supra note 2 at 13 (Fire chief or personnel manager contracting to pay "additional sums of 
money for services already rendered and benefits already paid" violated Tex. Const. art. III §52). 
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machine funds and Federal assistance.6 The City has established that its 
actions stemmed from a desire to follow Texas law rather than to deprive 
employee benefits. 

DECISION 

The Employee Com_mittee's use of vending machines on 'transit 
Department property to fund the Employee Committee did not come within the 
scope of protections under the City's Section 5333(b) Protective Agreement, 
because the use was not a right, privilege or benefit of employment; because 
the use was never approved by the City as required by the City Charter; and 
because the use violated Texas law. In addition, the City's ban on the use of 
vending machine profits is unrelated to federal assistance and stems from 
requirements to properly follow City and State law. 

This decision is final and binding on the parties. 

Assistant Secretary for Employment Standards 

6 Clarkv. Crmiford Area Transp. Autlr., OSP Case No. 94-18-19 (USOOL 1996), Employee Digest A-455,A-462 
("To apply the Warranty's protections in this claim, there must be some connection between the Federal assistance 
and the hann or othcr effects that concern the Claimant")_ 
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Final 2/16/05 
 

Fonck v. City of Dubuque, Iowa 
 DSP Case No. 01-13c-1 

 April 21, 2004 
 (Digest page no. A-544)  

 
 

Summary: A supervisory, non-union Claimant alleged that he lost his position, salary, pension, and other rights 
and benefits as a result of the City's federally-assisted purchase of six new buses. The Department determined that 
the purchase of new buses resulted in a worsening of the Claimant's employment position, and that he was entitled 
to a displacement allowance. The decision denied the Claimant's request that he be restored to his former 
supervisory position, his request for a relocation allowance, his objections to cross-training of maintenance 
employees, and his request for continuation of health benefits.  

Cathi
Typewritten Text

Cathi
Typewritten Text
A-544.1



In the matter of arbitration between: 

Kenneth F. Fonck, 
Claimant 

V. 

City of Dubuque, Iowa, 
Respondent 

) 
) 
) 
) 
) 
) 
) 
) 
) 

DSP case no. Ol-13c-l 

Issued: April 21, 2004 

ORIGIN OF THE CLAIM 

This claim arises under protective arrangements incorporated in three transit 
grants awarded by the Federal Transit Administration (FTA) to the City of 

Dubuque, Iowa (City). 1 The three FTA grants, or Projects,2 are part of the City's 
routine capital replacement plan under which the City purchased the six new 
buses in question in this claim. As a precondition of these grants, the 
Department of Labor (Department) certified that the protective arrangements 

included in each grant satisfied the requirements of Section 5333(b)3 of the 
Federal transit law, 49 U.S.C. § 5333(b). The protective arrangements are 
incorporated by reference into each grant contract between the City and the 
FTA and include the Protective Agreements negotiated by the City and the labor 
organizations representing its transit employees. The City accepted the terms 
of the DepartmenCs certification by signing the contract of assistance with FTA. 

As a transit employee not represented by a 1abor organization signatory 
to the negotiated Protective Agreement, Kenneth F. Fonck, the "Claimant" 
herein, receives, pursuant to the terms of the negotiated agreement, 
substantially the same levels of protection as those specified for organized 

J These three grants, FTA Projects IA-03-0084 (1999), IA-03-0085 (2000), and IA-03-0092 
(2001), were made by the Federal Transit Administration to the Iowa Department of 
Transportation and were then distributed to several Iowa transit entities, including the City of 
Dubuque. 

2 "Grant" and "Project" are used interchangeably for purposes of this decision. 

3 This provision was formerly part of the Urban Mass Transportation Act of I 964, as amended, 
49 U.S.C. § 1609, and is commonly referred to as asection 13(c).~ 
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employees. See, e.g., Mar. 22, 2000, Certification, p. 7, 15. Accordingly, in 
response to his claim, filed by letter dated January 10, 2001, as provided for in 
each certification, the Department has appointed a member of its_ staff to serve 
as arbitrator and render a final and binding decision in this matter. Id. 

FACTUAL BACKGROUND 

The Claimant has worked for this transit system since 1969, prior to the 
City's 1973 takeover of the system from the Interstate Power Company. He was 
hired by the City's Keyline Transit Division on September 1, 1973, as an 
Apprentice Lead Mechanic and appointed Lead Mechanic on October 11, 1973. 
On June 1, 1974, he was promoted to the position of Foreman, Transit 

Division. In 1974, the Transit Division maintenance staff consisted of one 
Foreman (Claimant) and three Mechanics. The Claimant's Foreman position 
was renamed as Equipment Maintenance Supervisor, Transit Division, on July 
1, 1990, and he continued in that position through the first half of 2001. 

On January 8, 2001, the City informally transferred the vehicle 
maintenance activity of the Transit Division to the City's Operations and 
Maintenance Division. As a result, on that date, the Claimant was informed 
that he was relieved of his duties as Equipment Maintenance Supervisor and 
instructed to resume work in the capacity of Lead Mechanic. His pay and 
benefits were not reduced at that time. 

In a March 9, 2001, letter to the Claimant, the City Manager stated that 
the Claimant's position of Equipment Maintenance Supervisor would be 
abolished as of June 30, 2001, and that he had been honorably removed from 
that position. In that letter, the City formally offered him a new position of 
Lead Mechanic effective July 1, 2001. This offered position included a 29 
percent reduction in -his annual salary from $51,106.00 to $36,123.00, a loss 
of$14,983.00 per year.4 He accepted the offer of Lead Mechanic effective July 
1, 2001. This new position placed him in the Teamsters bargaining unit with 
no accrued seniority. 

4 Although the Claimant's Supervisor position was not in a bargaini!ng unit, the Claimant's 
new position of Lead Mechanic is in the bargaining unit represented by Teamsters Local 421. 
That union does not represent the Claimant for purposes of this claim for employee protections; 
however, because he did not become a member of the bargaining unit until July I, 2001, after 
the alleged adverse effects occurred. 

2 
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On July I, 2001, the City officially reassigned the maintenance of its 
transit equipment, along with the Claimant's new position as Lead Mechanic 
and the other Transit Mechanic position, from the Transit Division to the City's 
Operations and Maintenance Division. The Claimant's supervisory duties were 
assigned to the Mruntenance Supervisor in the Operations and Maintenance 
Department. The Claimant and the other bus mechanic continued to maintain 
the City's buses, and the City began rotating mechanics from the-Operations 
and Maintenance Division for cross training on bus-mruntenance. The 
Claimant's work location was not relocated from the Transit Division to the 
Operations and Maintenance Division until October 15,2001. 

Relevant facts that occurred during the time that the Claimant was the 
Equipment Maintenance Supervisor are evinced from a separate arbitration 
proceeding involving the City as Respondent, which the City submitted to the 
Department in connection with this claim. See City of Dubuque and Teamsters 
Local421, Iowa PERB No. 01-GA1S9 (2001}(Kohn, Arb.). Therein, one of the 
City's bus drivers, who was neither a party to that case nor to the instant case, 
testified at the October 2001 hearing that the City had reduced its transit 
service by SO percent in 1991, from one bus every half-hour to one bus every 
hour. This reduced the number of buses operated during peak hours from 16 
to eight, and also reduced by half the miles driven. He further testified that 
this reduced level of operations remained unchanged from 1991.-

Further credited testimony indicated that at the time of this 1991 
reduction in bus service, the City reduced the Transit Maintenance staff (the 
Claimant's supervisory position and three mechanic positions) by one 
Mechanic position, or 25 percent. Five years later, in 1996, another Mechanic 
left and the City did not replace him. This achieved- a 50 percent reduction in 
the pre-1991 bus maintenance staff (from 4 to 2), matching the 1991 reduction 
in transit service. From 1996 through June 2001, the Transit Division 
Maintenance staff remained unchanged; one Supervisor and one Bus 
Mechanic. This is consistent with the Claimant's representations. 

Federal assistance for the City's purchase of new buses had been 
approved through its 1999 FTA Project, its 2000 FTA Project, and its 2001 FTA 
Project, which was certified March 6, 2001 and received by the City on March 
12, 2001. In June 2001, the City purchased the six new buses with these 
three grants of Federal funds with delivery scheduled for Spring 2002. Prior to 
purchasing the new bu"ses,. City's fleet consisted of 18 buses, 16 operable and 
two inoperable. The six new buses would replace 12 of the City's older buses 
out of its total fleet of 18, leaving the City with a fleet of 12 buses. 

3 
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THE CLAIM 

The Claimant argues that as a result of the above-noted Federal furiding, 
the City acquired new buses to replace older buses, resulting in a reduction of 
maintenance demands and in bus maintenance personnel, including the 
elimination of the Claimant's former position with the accompanying loss of 
salary, rights and benefits. For this worsening of position, the Claimant seeks 
restoration of his former position, wages and seniority, as weB as other 
remedies. 

DISCUSSION AND CONCLUSIONS 

The Relative Burdens of the Parties 

The Federal Transit law, 49 U.S.C. § 5333(b)(2)(C), requires that, as a 
condition of financial assistance, employees "affected by the assistance" must 
be protected under fair and equitable arrangements that include provisions 
necessary for "the protection of individual employees against a worsening of 
their positions related to employment_" Consistent with this requirement, the 
City's Section 13(c) Protective Agreement, that was negotiated with 
Amalgamated Transit Union Local 329 and Intemational Brotherhood of 
Teamsters, Local 421, provides that "[a]ny employee ... placed in a worse 
position with respect to compensation, hours, working conditions, fringe 
benefits or rights and privileges pertaining thereto ... as a result of the project 
... shall be entitled to any applicable rights, privileges, and benefits .... " · 
Mar. 3, 1975, Protective Agreement ("Agreement"), 14. 

Separate standards for burdens of proof for the employee and the 
employer are incorporated as part of the statutory requirements for grants of 
Federal transit assistance under 49 U.S.C. § 5333(b) of the Federal Transit 
law.s The City argues that the instant claim should be denied because the 

5 On February 5, 1976, Congress enacted the Railroad RevitaJization and Regulatory Refonn 
Act of 1976 (the "4R" Act). Section 402(a) therein (See Employee Protections Digest. p. D-78) 
provides that the protections required under Section 5(2)(f) of the Interstate Commerce Act 
shall include the protective provisions (Appendix C-1 and Appendix C-2, Employee Protections 
Digest, pp. D-8, 22) certified by the Secretary of babor pursuant to Section 405 of the Rail 
Passenger Service Act (Employee Protections Digest, p. D-2). Section 5(2)(f), recodified at 49 
U.S.C. § 11326, constitutes part of the minimum statutory requirements under 49 U.S.C. § 
5333(b) of the FederaJ Transit law. The Appendix C-1 and Appendix C-2 provisions pertain to, 
among other things, the parties' respective burdens of proof. 

4 

Cathi
Typewritten Text
A-547



Claimant failed to demonstrate "that a Federal project caused adverse affects in 
an individual's employment." City's Brief at 2. However, the Claimant need 
not establish such a causal connection to satisfy his initial burden of proof. In 
fact, "[oJnce a claimant has identified a project and has stated the requisite 
pertinent facts, it is the Public Body's obligation to prove that something other 
tJ:tan the Project was the sole and exclusive cause of the harm, effects and/ or 

aiieged violations of the protective conditions."6 See Rail Employees Ass'n v. 
DART, case no. 00-13(c)-2, USDOL (2002); Employee Protections Digest. 
Further, the City agreed to apply the Agreement that specifies the burden of 
proof applicable in ariy claim for protections involving the grants in question: 

(5) .... Throughout claims and arbitrations procedures, the Public Body 
or other operator of the transit system shall have the burden of 
affirmatively establishirg that any deprivation of employment, or 
other worsening of employment position, has not been a result of the 
Project, by proving that only factors other than the Project affected 
the employee. The claiming employee shall prevail if it is established 
that the Project had an effect upon his employment, even if other 
factors may also have affected the employee. 

Agreement, 15. Therefore, the Agreement requires that the recipient must 
prove, affirmatively, that something other than the project affected the 
claimant. Otherwise, the project, at least in part, will be found to have 
adversely affected the claimant and the claimant wiJJ prevaiL 

The Claimant's Proffer 

The Claimant has sufficiently identified the Federal Project(s) as the three 
grants for the purchase of two new buses each, for a total purchase of six new 
buses. The Claimant also has described the pertinent facts, as described above 
in the Claim section, on which he relies in his claim. Further, it is clear that 
the City's elimination of the Equipment Maintenance Supervisor position at the 
Transit Division worsened the Claimant with regard to salary and other 
benefits. Under the City's Protective Arrangement, the Claimant has satisfied 
his burden of proof. 

6 
Affidavit of Secretary of Labor James D. Hodgson, umgress of Railway Unions u. Hodgson, 

326 F.Supp. 68,76 n.9 (1971); Employee Protections Digest, p. D-4l(burden of proof 
transferred from the employee to the employer). · 

5 

Cathi
Typewritten Text
A-548



The City's Proffer 

Once the Claimant has established his burden of proof, the City needs to 
affinnatively establish "that any deprivation of employment, or other worsening 
of employment position, has not been the result of the Project by proving that 
only factors other than the project affected the employee." Agreement, 15. The 
City alleges that its purchase and use of the new buses was parfof a "routine 
replacement" of older buses and that, therefore, it should not be considered an 
event that could give rise to protective obligations. A routine replacement 
project, however, does not suggest that protections would not be applicable, or 
that the Project would be seen as something outside the purview of the 
Agreement. Rather, Paragraph 11 of the Agreement defines "Project" as follows: 

( 1 1) The tenn "Project", as used in this agreement, shall not be 
limited to the particular facility assisted by federal funds, but shall 
include any changes, whether organizational, operational, 
technological, or otherwise, which are traceable to the assitance 
provided, whether they are the subject of the grant contract, 
reasonably related thereto, or facilitated thereby. The phrase "as a 
result of the Project" shall, when used in this agreement, include 
events occurring in anticipation of, during, and mbsequent to the 
Project. 

Accordingly, the Claimant's worsening may have resulted from the Project 
irrespective of the underlying motivation for the purchase of new buses with 
federal grant funds. 

The City offers several theories to satisfy its burden of proof. Initially, 
the City asserts that its shift of its bus maintenance was a managerial decision 
that was based on a decline in service over a period of several years, a 
reduction in the size of its bus fleet, and a review and study clearly finding that 
fewer employees were needed to perform the mechanical service work on the 
bus fleet. See City Brief at 7. 

While the City asserts that these conclusions are supported by a number 
of studies, examination of these studies reveals that they are insufficient bases 
for such conclusions that the Projects played no role in the worsening of the 
Claimant's employment position. Speciftqllly, they do not establish that the 
City's purchase of new,' low-maintenance buses to replace older, high-
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maintenance buses was not a cause of its decision to reduce its maintenance 
staff and downgrade the Claimant's job, as opposed to other factors such as a 
decline in demand for transportation services. 

One study, on which the City relies to show that the adverse effects 
encountered by the Claimant are unrelated to the City's Projects, was 
contracted for by the City's Operations and Maintenance Division in 2000 and 
prepared by DMG-Maximus. The study evaluated the City's Maintenance 
Garage capabilities, including a review of the City's Transit Division vehicle 
maintenance operations and found that a substantial amount of Transit 
Division maintenance time was spent servicing the older buses in the City's 
fleet. DMG-Maximus recommended that, with the retirement of the older buses 
through the City's routine replacement plan for purchasing new buses, the City 
could maintain its new fleet with only one mechanic instead of a Maintenance 
Supervisor plus a mechanic. In his December 29, 2000, memorandum to the 
City Manager, the City's Transit Division Manager relied on this study in 
recommending this reduction in transit maintenance staffing that involved the 
Claimant. The DMG-Maximus study is premised on the replacement of the 
older buses with new buses. The new buses are those funded by Federal 
assistance under the three Projects for the City's routine replacement of buses. 
Rather than supporting the City's position, this study showing a connection 
between the new Federally-funded buses and a diminished need for transit 
maintenance staffing weighs strongly in favor of the Claimant. 

To demonstrate changes in the service delivery levels "over a period of 
several years," the City relied on the summary of a Transit Division Review 
Team study,7 comparing City bus activity levels in 1987 and 2000 and 
concluding that maintenance for a bus fleet of Keyline's size requires one or 
less full-time equivalent mechanic. See City Brief at 7. In the December 2000 
memorandum noted above, the Transit Manager, in recommending 
consolidation ofTransit Division maintenance under the City's Operations an<;l 
Maintenance Division, interpreted the study to show that a substantial decline 
occurred between·1987 and 2000 in miles driven (-46 percent), peak bus 
demand (~57 percent), and total fleet size (-38 percent). 

1 Also referred to as the Transit Department Review Team study. 
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However, the full Transit Division Review Team study was not submitted 
into the record and no explanation is provided for the choice of the thirteen­
year period for study. The City's summary of that study shows that reductions 
in transit service levels of approximately 50 percent occurred sometime during 
that 13-year period. The summary suffers from a lack of specificity as to when 
the reductions occurred, and whether they occurred all at one time or at 
various times during this 13-year period. If, for example, the substantial 
decline had occurred over the most recent year, and no reductions in transit 
maintenance staff had been made during, or subsequent to, that year, then 
such decline might lend support for the City's reduction in bus maintenance 
staffing disputed in this claim. Alternatively, if all of this service decline had 
occurred during one single year near the beginning of this 13-year period, that 
would raise the question of why it would be necessary to implement transit 
staff reductions in 2001 as a result of a reduction in service occurring, say, 12 
years earlier. The broad summary of this Transit Division Review Team study 
does not afford answers to specific questions such as these. Nor does the 
summary show whether other reductions in transit staffing had been made 
during the study period or afterward. Consequently, the summary cannot 
justify the City's reduction of transit staffing at issue in this claim. 

Further, the arbitration decision submitted by the City, involving similar 
facts and events, appears to confirm that in 1991 the City's ,transit service was 
reduced by 50 percent and has remained relatively unchanged since then. See 
City o{Dubuque and Teamsters Local421, Iowa PERB No. 01-GA159 
(2001)(Kohn, Arb.). The City's broad summary of the Transit Division Review 
Team study is not inconsistent with these facts and does not argue to the 
contrary. The record does not demonstrate that any reductions in levels of 
transit service occurred after 1991. Thus, the only decline in the City7

S transit 
service established in this case occurred in 1991, when the City responded 
with a comparable reduction in its transit maintenance staff. The description 
of the 2001 transit staff reduction as resulting solely from a decline in transit 
service ten years earlier, a reduction that the City had previously responded to 
with a comparable reduction in its transit maintenance staff, is not reasonable. 

The City also relies on conclusions of the Transit Department Review 
Team drawn from seven weeks of bus maintenance logs of the Claimant and 
the Transit Division Mechanic, developed -il) early 1998 by the Transit Division 
Manager from cards maintained by the Claimant and the other bus mechanic. 
The City interprets these logs as demonstrating that the Claimant and the 
other mechanic spent 31 percent and 42 percent of their time, respectively, on 
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maintenance. The use of these cards was challenged contemporaneously by 
the Claimant on the basis that the cards covered only major maintenance and 
omitted a substantial portion of the bus maintenance work of the mechanics. 
Under these conditions, it is not dear whether those Jogs accurately gauge the 
total amount of work per week spent by the Claimant and the other bus 

·mechanic on bus maintenance. Those conclusions cannot be reJ5ed upon in 
this matter. 

The City's position that, although the new buses will require Jess 
maintenance than the older buses, transit maintenance work is not expected to 
dedine has not been substantiated. The City's position that the replacement of 
its 12 older, maintenance-intensive buses (two-thirds of its bus fleet), with only 
six newer, lower-maintenance buses, will not cause a reduction in required 
maintenance work, possesses a similar lack of substantiation. 

Additional Defenses 

The City also maintains that changes to Keyline's maintenance structure, 
including those affecting the Claimant, constitute a program of efficiencies or 
economies unre]ated to the Projects. See City's Brief at 10-11. The City points 
out that part of the savings sought in these changes in the Transit 
Maintenance staffing would result from the elimination of overtime in transit 
maintenance. However, it appears that the City's ability to eliminate overtime 
under these circumstances would result from replacement of its maintenance­
intensive buses with new buses requiring less maintenance. It has not been 
demonstrated that the reorganization alone resulted in any reduction in 

overtime requirements for transit maintenance.8 Moreover7 the City's reliance 
upon transit maintenance overtime in the years immediately preceding these 
June 30, 2001 7 changes contradicts the City's arguments that the transit 
maintenance staff was too Jarge and was underu tilized. 

There might be some legitimate economies or efficiencies in this situation 
that are not related to the Projects, such as consolidation of the ordering of 
parts. Such consolidation of ordering parts could have been achieved without 
eliminating the C]aimant's position. However, no evidence has been offered to 
show that such consolidated ordering of parts would have had a substantial 
diminution on the need for the Claimant's position. Therefore, the City has 

8 In fact, it appears that approximately $15,000 of the City's claimed savings of$161,000 from this 
reorganization is achieved solely from the reduction made in the Claimant's base salary. 
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not demonstrated that the Claimant was affected exclusively by factors other 
than the Projects. Further, the City's Agreement defines "Project" to include 
any program of efficiencies or economies related to "any changes,- whether 
organizational, operational, technological, or otherwise, which are a result of 
the assistance provided." Agreement, 111. The effects on this transit 
employee's working conditions are part of such a program of efficiencies or 
economies related to the purchase of these six buses. 

In a separate argument, the City suggests that its retirement of the older 
buses represents the termination of a former Project that had provided funds 
for their purchase. See City's Brief at 11-14. As the City correctly observes, 
mere termination of a Project generally does not give rise to an obligation to 
apply the employee protections. Such an argument might have weight here if 
the old buses had simply been retired, instead of being replaced with new 
buses funded by Federal assistance. It is the use of Federal transit assistance 
to purchase new buses to replace the older buses that is of concern here, not 
the question of the retirement of the older buses. 

The City has not shown that the changes it made in the Claimant's 
position, salary, pension, and other rights and conditions of employment were 
caused exclusively by factors other than the purchase of the six buses under 
these Projects. The six new buses will require significantly less maintenance 
than the 12 older buses being replaced {out of a fleet of approximately 18). This 
conclusion was indicated by the Claimant, affirmed by the bus maintenance 
study performed for the City by DMG-Maximus, and uncontroverted by 
evidence. Absent compelling proof to the contrary, such replacement 
of a majority of the City's buses with new buses, admittedly requiring less 
maintenance, shows the result of the Projects on the Transit Maintenance staJI 
and specifically on the Claimant in this dispute. 

Finally, the fact that the new buses were expected to arrive 
approximately nine months after the adverse effects occurred does not alter lhe 
conclusion that the Projects adversely affected the Claimant. The Protective 
Agreement specifies that events and effects occurring in anticipation of the use 
of Federal assistance are included in the scope of the protections, which is the 
case here. Agreement, 111. While the City may have had additional reasons 
for implementing some or all of the actions considered herein, that does not 
show that the adverse effects on the Claimant were not also a result of the 
Projects. The adverse effects encountered by the Claimant resulted, at least in 
part, from these Projects. The claim is upheld. 
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REMEDIES 

The following remedies are awarded with respect to the Claimant's rights, 
privileges, benefits and other conditions of employment that have been 
adversely affected as a result of the Projects. 

Displacement Allowance 

In the position of Lead Mechanic with the City, which the Claimant 
accepted effective July 1, 2001, the Claimant's job and benefits have been 
significantly worsened as a result of the Projects. He is entitled to a 
displacement allowance as provided for in the City's Protective Agreement, 
including applicable general wage increases and cost of living adjustments 
beginning July 1, 2001. See Agreement, Ex h. A, 1 1 (a),(b). During the period 
that the Claimant receives a displacement aliowance, he is to experience no 
reduction in any rights, privileges and benefits related to his employment prior 
to the June 30, 2001 elimination of his position of Equipment Maintenance 
Supervisor. See Agreement, Exh. A, 14. 

Specifically, Paragraph 4 of the Agreement provides that the Claimant, as 
asserted in his claim, is not to be deprived of such benefits as "hospitalization, 
and medical care," and "continued status and participation under any 
disability or retirement program .... " 

Restoration To His Former Position 

The Claimant asks to be restored to his former supervisory position as 
part of the protection of his conditions of employment and the preservation of 
rights, privileges and benefits. He argues that someone else will be performing 
his former Supervisory job at the City's new maintenance facility. The 
Department finds that this issue is not ripe for decision inasmuch as the 
record evidence does not indicate that the supervisory position has been 
created or that the City has denied the Claimant any accordant right, privilege 

or benefit. 9 

9 In a letter dated March 9, 2001, the City assured the Claimant that for three years his name 
would be canied on a preferred list for appointment to Equipment Maintenance Supervisor. 
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Relocation Allowance 

The Claimant seeks a relocation remedy because his commute to his new 
job is 1. 7 miles, compared to his former commute of three blocks. The City 
correctly argues that this change in the point of his employment~ and the 
requested remedy of a vehicle, do not come within the protective arrangement's 
provisions on protection of conditions/benefits of employment, relocation or 
moving. No remedy is awarded in this matter. 

Cross-training 

Notwithstanding the Claimant's objections, the City correctly maintains 
that cross training of its maintenance employees in this case is within the 
scope of its management rights. No remedy is awarded in this matter. 

Continuation of Health Benefits 

Following commencement of work in his new position of Lead Mechanic 
on July 1, 2001, the Claimant suffered two work-related injuries. As a 
consequence of those injuries he remains on permanent medical restrictions 
that preclude his return to work. Effective March 1, 2003, he exhausted his 
extended health insurance coverage for a disabled worker provided in the 
Teamsters Local 421 collective bargaining agreement. In March of 2003, the 
Claimant modified this claim by submitting a request for an additional 
allowance/remedy of $779.68 per month to pay for his continued health 
insurance coverage beyond March 1 ~ 2003. The City argues that the change in 
the Claimant's health insurance coverage is govemed by that collective 
bargaining agreement. The record indicates that the length of the Claimant's 
health insurance cov~rage following a work- related injury, 14 months, is 
identical whether working in his current position as Lead Mechanic, covered by 
co11ective bargaining agreement (CBA), or in his previous position as a 
supervisor, covered by the City's group insurance plan. Accordingly, the 
Claimant is not entitled to additional health insurance coverage, since such 
benefits would have expired 14 months after the Claimant's injury in either 
case, and that time period has elapsed. No remedy is awarded in this matter. 
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IMPLEMENTATION OF REMEDIES 

The remedies provided herein are to be implemented within 30 days of 
the date of this decision, unless otherwise specifically provided herein. This 
decision is final and binding upon the parties. 

:0/ ~~ 
Victori A. '-L~ip~n~t--'. c,__' __,.__--::::;>....L-----+-----

Assistant Secretary of Labor 
for Employment Standards 
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Final 3/21/05 
 

 
 

Faulkner and Barnes v. Durham, NC and Coach USA 
 DSP Case Nos. 01-13c-2 & 01-13c-3 

 August 6, 2004 
 (Digest page no. A-557)  

 
 
Summary: Two nonunion Claimants asserted that Coach USA failed to provide them substantially the same levels 
of protection as were afforded employees represented by the Amalgamated Transit Union (ATU) when Coach 
assumed operational responsibility of the Durham Transit System. The ATU Protective Agreement required that 
all bargaining unit employees be offered positions comparable to those held under the previous contractor. 
However, one of the Claimants was rehired at reduced pay and seniority in a lower rated position and the other was 
denied reinstatement. The Department determined that the Claimants were entitled to protections substantially 
similar to bargaining unit employees and did not fall within the Protective Agreement's exclusion for executive and 
administrative officers. Both Claimants were awarded full back pay and allowances and other benefits to make 
them whole, which must be satisfied by Coach. Additionally, the Department determined that the current operator 
of the Transit System must grant the Claimants their "preference in hiring" by offering them positions, wages, 
benefits, and conditions of employment comparable to those they previously occupied, plus all increases since that 
time. The Department retained limited jurisdiction to resolve any disagreements among the parties over the 
specific amounts and terms of the rights, privileges and benefits to be paid or restored.  
 

Cathi
Typewritten Text
A-557.1



Faulkner and Barnes 
Claimants 

V. 

Durham, NC and Coach USA 
Respondents 

DSP Cases Nos: OI-I3c-2 
and OI-I3c-3 

Issued: August 6, 2004 

ORIGIN OF THE CLAIMS 

These two claims, filed on July I2, 200 I (Faulkner) and August 6, 200 I (Bames), 
seek employee protections under Federal Transit Administration (FTA) grants of 
financial assistance to the City of Durham, North Carolina (Durham). As a pre­
condition of receiving that assistance, Durham agreed to apply to those grants the 
employee protective arrangements certified by the Department of Labor 
(Department) as satisfying the requirements of Section 5333(b) of the Federal 
Transit law, commonly referred to as Section I3(c)l. The arrangements were 
certified for Durham's ITA grants including NC-03-0043 (capital grant, certified 
August, I6, 1999), NC-03-0044 (capital grant certified September 19, 2000), NC-
90-X266 (operating and capital grant certified June 16, 2000), NC-90-X282 
(operating and capital grant certified June 4, 2001), and NC-03-0043 Revised 
(capital grant certified March 23, 2001). The certified arrangements include the 
provisions in the Department's certification letters for each grant; the November 
28, 1990 Agreement Pursuant to Section 13(c) of the Urban Mass Transit Act of 
1964, as Amended (Agreement), negotiated by Amalgamated Transit Union Local 
1437 (Union) and Transit Management of Durham (TMD)2 applicable to capital 
assistance; an October 24, I990 TMD side letter to the Agreement; the National 

1 49 U.S.C. § 5333(b) of the.Federal Transit law is the recodification of Section 13(c) of the 
Urban Mass Transportation Act of 1964, as amended, 49 U.S.C. § 1609(c). 

2 Transit Management of Durham was a wholly owned subsidiary of ATE Management and 
Service Company, Inc. 
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Model Agreement for Operating Assistance, dated July 23, 1975 (Model)3 
applicable to operating assistance; a'November 6, 1990 TMD side letter conceming 
paratransit operations; and the November 5, 1990 Resolution of the Durham City 
Council, applicable to both operating and capital assistance. The certified 
protective arrangements are incorporated by reference into the grant contract 
between Durham and the FTA. 

BACKGROUND 

Prior to 1990 the Durham Transit System (Transit System) had been privately 
owned and operated by Duke Power Company. In late 1990 and early 1991 
Durham acquired the private Transit System from Duke Power Company with one 
or more Federal grants of financial assistance. In order to accommodate North 
Carolina law prohibiting the City from bargaining collectively with the union 
representing the Transit System employees, the City established what is referred 
to as a Memphis Plan arrangement. Thereby, the management and operation of 
the Transit System is handled by a private entity under contract to the City, and 
the contractor bargains directly with th(( union. In September of 1990, Durham 
contracted for the operation and management of its Transit System by TMD. The 
contract authorized TMD to negotiate a Section 13(c) Agreement with the ATU, 
which had represented the bargaining unit at the Duke Power Company Transit 
System. 

The claims arise from a subsequent change in the operator of the Transit System 
in 2001. The Claimants, two non-union employees who have been working on the 
System since it was operated by Duke Power, allege that this change created 
adverse effects upon their employment rights, privileges, benefits, pensions, and 
other conditions of employment. They seek remedy for these changes under the 
protective arrangements included in Durham's grants of Federal assistance.4 The 
Claimants maintain that the Federal assistance was used to effect and support 
this change in operators and the alleged harms. 

THE CLAIMS 

On July 1, 2001, Coach USA, through its subsidiary, Progressive Transportation 
Services, Incorporated, d/b/a Coach USA Transit Services (Coach USA), 
succeeded TMD as the contract operator and manager of the Transit System. 

3 Employee Protections Digest, US DOL, p. D-43. 

4 This Federal assistance was comprised of the aforementioned operating and capital grants. 
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With that change in contract operators, certain rights, privileges, benefits, and 
conditions of employment of the Claimants were changed by Coach USA. 

Claim of Barbara P. Faulkner; DSP Case No. Ol-13c-2: 

Claimant Faulkner began working for the Transit System on November 1, 1974, 
when it was owned and operated by Duke Power Company. She has continued 
working for the Transit System, without interruption, since that time. She notes 
that when TMD took over operation of the Transit System in 1991, all former Duke 
Power transit employees retained their positions and salary. She states that at the 
time of Durham's acquisition of the Transit System, "[a]ll employees were told that 
they were covered by a '13 C' agreement, which protected all transit positions." 
While employed byTMD, she had been promoted from the position of Maintenance 
Clerk to the position of Administrative Assistant with no increase in pay. When 
Coach USA succeeded TMD as operator of the Transit System, she was demoted to 
Maintenance Clerk and her pay was cut. 

She has identified her wages and benefits in her position with TMD as of June 30, 
2001, as follows: 

wages - $14.90 per hour 
vacation - 5 weeks earned per year; unused vacation accumulated and 

available 
sick leave - 12 days per year 
seniority - 27 years, dating from her employment with Duke Power 

Company 
length of service awards 
mandatory meetings outside of regular work week- overtime rate 
matching contributions for pension benefit 
holidays and personal days 

As a Maintenance Clerk with Coach USA, her wages and benefits were as follows: 

wages- $13.00 per hour effective in August of 2001 
vacation - 3 weeks earned per year; in 2002, no vacation days could be 

used before July 1 
sick leave - 4 days accumulation per year; carry forward of unused sick 

leave days was discontinued 
seniority- all seniority earned priorto July 1, 2001, was forfeited 
length of service awards- discontinued 
mandatory meetings outside of regular work week- straight-time pay 
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matching contributions for pension benefit - discontinued 
holidays and personal days- changed and/or discontinued 

She states that "[w]hen the employees discussed these concems with Coach USA 
they were informed that Durham was only required to honor the 13(c) Agreement 
as it related to the bargaining unit employees." She was told that she no longer 
had any seniority as ofJanuary 1, 2002, and that all administrative employees 
now have the same hire date of July 1, 2001, the date Coach USJrlook over the 
operation of the Transit System. 

Claimant Faulkner seeks back pay, reinstatement/restoration of former wages, 
benefits and seniority, including accumulation and rollover of vacation and sick 
leave from year to year, overtime pay for meetings outside of regular working 
hours, and her former 40l{k) benefits and matching-contribution provisions. 

Claim of Montague Barnes; DSP Case No. 01-13c-3: 

Claimant Barnes began working for the Transit System on August 27, 1973, when 
it was owned and operated by Duke Power Company. His employment continued 
without interruption when the Transit System was acquired by Durham. He was 
employed by TMD from the time of the acquisition through June 30, 200 l. He 
was one of eight Dispatch/Supervisors at TMD and held the highest seniority in 
that position. In January of 2001, he was promoted to the position of Lead 
Dispatch/Supervisor and Trainer and reported to the General Manager of TMD. 
He supervised the other Dispatchers and was responsible for the operation and 
adherence-to-schedule of the bus drivers. As part of this job at the Downtown 
Transfer Terminal, he had extensive contact with the public and handled customer 
contact and complaints. He identifies his wages and benefits in March of 2001 as 
follows: 

salary - $38,500 per year 
vacation - 5 weeks per year 
sick leave - 96 hours per year; sick leave accumulated 
accumulated sick leave - 656 hours 
holidays - 11 days per year 

In May of 2001, in anticipation of a new organizational structure Coach USA 
planned to implement when it succeeded TMD, he was reassigned to 
Dispatch/ Supervisor w.ith no reduction In his salary or benefits. 
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As described by Claimant Barnes, when Coach USA took over, all non-union 
employees were required, prior to the July 1, 2001 change in contractors, to re­
apply for employment by Coach USA in the positions they held or in some other 
position. After interviewing Mr. Barnes, Coach USA informed him that he would 
not be hired and refused to provide him an explanation for this action. 

Claimant Barnes maintains that, under the tenns of the certified protective 
arrangements, he had, and has, a right to continued employment in his job 
including the right to be hired by the successor contractor without examination or 
other re-qualification, except as required by State or Federal law. He further 
maintains that under these protections, no TMD employee's position should be 
worsened by a change in the operating and/or management entity. He seeks a 
dismissal allowance, reimbursement for his extra expenses incurred in 
consequence of this alleged violation of the protective arrangements, and 
restoration and continuation of all benefits that he previously held while employed 
with TMD in the Transit System. 

REQUIREMENTS OF THE PROTECTIVE ARRANGEMENTS 

The November 28, 1990 Agreement was negotiated by the Union and TMD to 
protect employees represented by the ATU at the time of the acquisition and 
thereafter. The duty of any successor contractor to accept and implement the 
terms of the negotiated Agreement appears in the Agreement itself at its Paragraph 
(21 ): 

(21) This Agreement shall be binding upon the successors and 
assigns of the parties hereto, and no provisions, terms, or obligations 
herein contained shall be affected, modified, altered or changed in 
any respect whatsoever by reason of the arrangements made by or 
for the Public Body to manage and operate the System. 

Any person, enterprise, body, or agency, whether publicly or 
privately owned, which shall undertake the management, provision 
and/ or operation of any System transit services under contractual 
arrangements of any form with the Public Body, its successors or 
assigns, shall agree, and as a condition precedent to such contractual 
arrangements, the public body, its successors or assigns, shall 
require such person, enterprise, body or agency to agree to be bound 
by the terms of this Agreement arrd accept the responsibility for full 
performance of these conditions; .... 

s 

Cathi
Typewritten Text
A-561



Paragraph 23 of the Agreement provides protections for employees and contractor 
obligations for the preservation of wages and benefits in the context of any change 
in contractors subsequent to the acquisition. Paragraph 23 of the Agreement 
reads in part as follows: 

(23)(a) In the event of a subsequent transition from private to public 
management andjor operation of the System, or of a transfer of 
service or positions from one private operator or contractor to another, 
whether by contract, lease, or other arrangement, any employee 
providing such services or employed in such positions (except 
executive and administrative officers) shall be granted a preference in 
hiring to fill any position on the System with the new operator which 
is reasonably comparable to the position such employee held. All 
persons employed under the provisions of this paragraph shall be 
appointed to such comparable positions without examination, other 
than that required by applicable state or federal law or collective 
bargaining agreement, and shall be credited with their years of 
service for purposes of seniority, vacations, and pensions in 
accordance with the Contractor's records and applicable collective 
bargaining agreements. (Emphasis added.) 

(23)(b) The obligations of the Contractor with regard to wages, hours, 
working conditions, health and welfare, and pension or retirement 
provisions for employees shall be assumed by any person, enterprise, 
body or agency, whether publicly or privately owned, which is 
required to grant employees a preference in hiring in accordance with 
this Paragraph, or the Public Body if it is so required, or the Public 
Body shall otherwise arrange for the assumption of such obligations. 
No employee of the Contractor shall suffer any worsening of his or 
her wages, seniority, pension, vacation, health and welfare insurance, 
or any other benefits by reason of the employee's transfer to a 
position with the Public Body or any such person, enterprise, body or 
agency undertaking management and/ or operation of the System .... 

The terms and conditions of the Agreement are reinforced and made binding on 
any successors by the November 5, 1990 Resolution of the Durham City Council,5 

which also serves as one of the primary bases for the Department's certification of 
Durham's Federal transit grants. The Resolution provides, in part, as follows: 

(1) The City of _Durham agrees that the Section 13(c) Agreement 
between the Amalgamated Transit Union Local 1437 (Union) and 

s This Resolution was executed on November 28, 1990. 
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Transit Management of Durham (TMD) ... shall be binding on and 
enforceable against TMD and any successor in the management 
and/or operation of the Transit System. 

(2) The City of Durham agrees that the Section 13(c} 
Agreement...executed on July 23, 1975 and commonly referred to as 
the National, or Model Agreement, which Agreement is attached 
hereto and incorporated in full herein by reference ... shall be-binding 
on and enforceable against TMD and any successor in the 
management and/ or operation of the Transit System. 

(3} .... As a precondition of any future contractual arrangements 
relating to the management, provision and/ or operation of the 
Durham Transit System, or any part or portion thereof, the City of 
Durham shall require the management company and/or other 
contractor to: (a) agree to be bound by the terms of the Agreements 
referenced in paragraphs (1) and (2) above; and (b) accept the 
responsibility for full performance of the conditions thereof. 

As noted above, Paragraph 21 of the Agreement and the City Council Resolution 
require that any successor to TMD must be bound by the Agreement. 
Furthermore, the Agreement requires Durham "as a condition precedent" to any 
contractual arrangement with a successor contractor to require the contractor to 
be bound by the terms of the Agreement and accept responsibility for the full 
performance of the conditions of the Agreement. Durham carried out this 
obligation with respect to Coach USA through its contract with Coach for the 
management and operation of the transit system. 

In addition to the arrangements described above, the Department of Labor's 
certification letters include certain enumerated conditions that form part of the 
certification and are made part of the FTA contract of assistance, along with the 
protective arrangements. A final enumerated section is included· in all 
certifications, including those cited on the first page of this decision, which 
specifies that employees other than those party to the specified protective 
arrangements are afforded substantially the same level of protections and that 
disputes remaining after exhaustion of any available remedies may be decided by 
the Secretary of Labor or a designee of the Secretary. The final enumerated section 
4 of Durham's certifications for capital assistance reads as follows: 

4. Employees ofyrban mass transp0rtation carriers in the service area 
of the project, other than those represented by the local union which is 
a party to, or otherwise referenced in the protective arrangements, 
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shall be afforded substantially the same levels of protection as are 
afforded to the employees represented by the union under the 
agreement dated November 28, 1990, as supplemented, and this 
certification. Such protections include procedural rights and_ remedies 
as well as protections for individual employees affected by the project. 

Should a dispute remain, after exhausting any available remedies 
under the protective arrangements, and absent mutual agreement by 
the parties to utilize any other final and binding procedure for 
resolution of the dispute, the Secretary of Labor may designate a 
neutral third party or appoint a staff member to serve as arbitrator and 
render a final and binding determination. 

POSITION OF RESPONDENTS 

City of Durham 

Durham denies any responsibility for Section 5333(b) protections in these claims, 
because the Claimants were never employees of the City, and the City is not a 
party to the protective Agreement executed by the Union and TMD. In furthering 
this position, Durham affirms that it has exercised no control or authority over the 
management and operation of the Transit System since acquiring it from Duke 
Power Company in 1990. Beginning with its acquisition of the Transit System, 
Durham transferred all responsibility for management and operation of its Transit 
System to its contracted operator under a Memphis Plan arrangement. Durham 
also supports the position that Coach USA, its operating/management agent, has 
no obligation to these Claimants for employee protections under the certified 
terms and conditions, for the reasons set forth by Coach USA. 

Coach USA 

Coach USA presents it position, through its attorney, in an August 28, 2002letter 
to the Department. As a threshold matter, Coach alleges that the complaints 
before the Secretary are barred because the Claimants failed to utilize and 
exhaust the remedies in the November 28, 1990 13(c) Agreement. 

In its August 28, 2002 letter, Coach recognizes and affirms that it has 13(c) 
obligations to employees under the Agreement and that these obligations are also 
set forth in its manage.ment contract. Coach USA states in the August 28, 2002 
letter: 
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"The scope of the 13(c) obligation is set forth in 34(0) of the Contract 
which requires Coach to act in accordance with Paragraph 23 of the 
Section 13 Agreement and to 'offer all of the employees of the current 
Contractor who are engaged in the provision of fixed route services to 
the City (except executive and administrative officers) comparable 
positions to the positions currently held by those employees.' " 

Additionally, Coach states that members of the Durham Area Transit Authority 
(DATA)6, reiterated to Coach's local General Manager that it was required to offer 
positions to all bargaini~g unit employees, but that employment of non-bargaining 
unit or executive and administrative employees was at its discretion. 

Coach USA concludes that Claimant Faulkner and Claimant Barnes were not 
entitled to employment in comparable positions when it assumed the operation 
and management of the Transit System. Coach alleges that the Claimants were 
executive and administrative employees of the previous contractor and are 
therefore excluded from coverage under both the terms of the 13(c) Agreement and 
its management contract. Additionally, Coach concludes that non-bargaining unit 
employees, such as these two Claimants, are not party to the Agreement, and 
neither the Agreement's terms nor the terms of Coach's management contract with 
the City require the extension of employee protections to non-bargaining unit 
employees. 

Since Coach recognizes 13(c) obligations in the context of its assumption of the 
management and operation of the Transit System, its positions stated in the 
August 28, 2002 letter with respect to non-bargaining unit employees, executive 
and administrative employees, and the exhaustion of procedural remedies frame 
the only issues in this matter. 

ISSUES 

1. Whether the Claimants properly exhausted their remedies under the 
November 28, 1990 13(c) Agreement. 

2. Whether the Claimants, as non-bargaining unit employees, are entitled 
to employee protections. 

6 The Durham Area Transit Authority is the entity created by the City to oversee the 
implementation of transit policy. Its seven board members are appointed by the Durham City 
CounciL 
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3. Whether the Claimants are properly classified as "executive or 
administrative officers," and therefore excluded from the protections of 
the 1 3(c) Agreement. 

DISCUSSION 

l. Exhaustion of remedies. Coach asserts that claims before the Secretary by Ms. 
Faulkner and Mr. Barnes are barred because the Claimants did not utilize the 
procedural remedies referenced in the 13(c) Agreement. As transit employees in 
the service area not represented by the union signatory to the Agreement, the 
Claimants are eligible for substantially the same levels of protection. This does 
not, however, give them access to the Agreement's specific claims resolution 
procedure negotiated by the Union for the employees it represents. Non-union 
employees are obliged to pursue their claims through any existing reasonable and 
available alternate remedies established for such claims by the grant recipient or 
other responsible party. As non-bargaining unit employees, the procedural 
remedies of the l3(c) Agreement specific to the union and its members are not 
available to Ms. Faulkner or Mr. Barnes. 

Claimant Faulkner stated that Coach told her and others that the Agreement 
could only be honored for bargaining unit employees. Claimant Barnes sought an 
explanation and assistance from several individuals including Coach's local 
general manager, the assistant city attorney in charge of DATA matters, a special 
assistant to the City manager, the City's transit manager, a City council member 
and the City manager. No local procedures to resolve claims for non-bargaining 
unit employees were offered or identified in the course of any of these contacts. 
Nothing in the record indicates that there are alternate procedural remedies 
available to these Claimants. Therefore, their claims are properly before the 
Department for final and binding resolution, pursuant to the final enumerated 
paragraph of the Department's certification letters. 

2. Employee protections. Both Durham and Coach USA agree that the 13(c} 
obligation required Coach to offer comparable employment to all non­
administrative and non-executive bargaining unit employees. The August 28, 
2002 letter further states that this understanding "was reiterated to the General 
Manager for Coach ... by members of the Durham Area Transit Authority who 
discussed with him that Coach was required to offer positions to all bargaining 
unit employees .... " In accordance with this understanding, Coach offered 
comparable employment to all members ~of the bargaining unit when it assumed 
operations from TMD. 
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The Department accepts the views of Durham, DATA, and Coach, as expressed in 
the August 2002 letter, as they frame the 13(c) obligations relating to bargaining 
unit employees who are neither executive nor administrative officers. However, 
Coach's assumptions regarding the non-bargaining unit employees of the 
previous contractor are inconsistent with the Department's certifications for the 
Transit System and precedent relating to the coverage of protective arrangements. 
For the reasons discussed below, substantially similar protections to those in the 
13(c) Agreement should have been extended to non-bargaining unit employees. 

The Transit System labor protective obligations under 49 U.S.C. § 5333(b) include, 
not only the Agreement between TMD and ATU Local 1437, but also those 
specified in the Department of Labor's certification letters. The Department's 
certification letters require in their final enumerated paragraph that all transit 
employees in the service area of the project be protected and those who are not 
party to or otherwise referenced in the specified protective arrangements are to 
receive "substantially the same levels of protection." This obligation to provide 
substantially the same protections extends to non-bargaining unit Transit System 
employees such as the Claimants in this case. Coach's reliance on the Department 
of Labor's decision in Certain Captains and The Inlandboatmen's Union v. City of 
Vallejo, Case No. 94-13c-20, USDOL (1995), Digest, p. A-418, is not applicable 
here because that case relied on a distinguishable and unique set of facts and 
circumstances. In Certain Captains, the City of Vallejo voluntarily extended the 
protections of the 13(c) agreement to unionized deckhands employed in its ferry. 
service in the context of a project carried out entirely with State funds. It was 
ruled that the non-union captains were not entitled to similar benefits in that 
instance because no Federal funds were used in the project, and the 13(c) 
agreement had been voluntarily utilized as a "simple labor contract standing apart 
from any result of a Federal project." Here, Federal funds are used in the project, 
seen. 4 supra, and, accordingly, the "substantially the same levels of protection" 
requirements in the Department's certification letters apply. 

3. "Executive or administrative officers" exclusion. The exception in the 13(c) 
Agreement for "executive and administrative officers" does not apply to the 
Clai-mants here. Section 5333(b) requires that fair and equitable protections for 
all affected mass transit employees must be in place as a precondition of the FTA 
grants. Although the statute does not define the term employee, the only 
established exception consistent with the statute is for the highest officers of a 
transit system. Coach's argument to exclude the Claimants in this case is based 
on its use of the phrase "executive and administrative employees," which 
substitutes the term employee for the term officer used in the 13(c) Agreement. 
The term officer has a specific meaning, however, and cannot be used 
synonymously with employee. Officers are those persons who occupy the positions 
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specified in a corporate charter and are typically no more than a handful of its 
highest-level officials.7 In Roland G. Barnes v. Tidewater Transportation District 
Commission, Case No. 77 -13c-31, USDOL(1980), Digest, p. A-95, for example, the 
Claimant was determined to be outside the definition of covered employee, 
because, in part, he was an officer of the private company before it was taken over 
by the public entity. The Claimant was elected to the positions of President and 
Treasurer by its Board of Directors, he was one of only two officers authorized to 
sign company checks, and he had executed the contract of sale to the public 
entity that resulted in his displacement. 

Salaried Employees v. Nassau County, Case No. 75-13c-7, USDOL (1975), Digest, 
p. A-41, offers the most comprehensive discussion of employee coverage under 49 
U.S.C. § 5333(b} and the types of positions that may be excluded from 13(c) 
agreements. The decision concludes that the term (covered) 
employee should be broadly construed and considered to encompass all but the 
top level individuals performing functions corresponding to the cited positions in 
the definition of "employee of a railroad in reorganization" in the Regional Rail 
Reorganization Act. Those excepted positions are: "a president, vice president, 
treasurer, secretary, comptroller, and any per-son who performs functions 
corresponding to those performed by the foregoing officers." The decision further 
explains that due to variances from carrier to carrier, coverage decisions should 
be based on a review of the actual functions that an individual performs, and that 
this review should focus on the extent to which the individuals "impact upon 
management policy and whether they exercise independent judgment and 
discretion of the type generally associated with top level management." 

Before his reassignment in anticipation of Coach's new organizational structure, 
Claimant Barnes occupied the position of Lead Dispatch/ Supervisor and Trainer. 
As such, he trained, supervised, evaluated, and disciplined other 
dispatch/ supervisors. He was responsible for the general operation of the 
Dispatch Office and the Downtown Transfer Terminal. He dealt directly with the 
public and handled passenger complaints. He also served on two Statewide public 
transportation committees. He reported directly to the General Manager ofTMD, 
who determined his wages and benefits. There is no indication in the record, 
however, that Claimant Barnes exercised independent control over any of his 
duties or participated directly or significantly in top level policy determination. 
Supervisory or managerial duties, even of a significant nature, do not place an 
individual outside the scope of 13{c} protections. See Giarnpaoli v. San Mateo 
County Transit District (Interim Determination), Case No. 77-13c-30, USDOL 
( 1981), Digest, p. A-1 7'f-6. It appears that Claimant Barnes' position was that of 

7 See 188 Am. Jur.2d Corporations §1343. 
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an administrative employee or perhaps an executive employee, but not that of an 
executive or administrative officer. 

Claimant Faulkner's position with TMD was that of Administrative Assistant to the 
General Manager. She apparently performed general administrative tasks for the 
General Manager and Assistant General Manager. As such she certainly was an 
administrative employee, but it does not appear that she performed any function 
that could be construed as an administrative officer. 

Because the Claimants do not fall within the 13(c) Agreement's exemption for 
"executive and administrative officers," they are entitled to the protection of the 
Agreement. The transition under which their claims arose was between a 
contractor and subsequent contractor, and the contractor's obligations are set out 
under Paragraph 23 of the Agreement, which requires that each employee "be 
granted a preference in hiring to fill any position on the System with the new 
operator which is reasonably comparable to the position such employee held."8 
Because the Claimants were not allowed to continue in positions they held with 
the prior contractor, it is clear that the Paragraph 23(a) preference was not 
granted.9 

Any successor contractor to TMD is bound to accept responsibility for 
implementing the terms and conditions of the protective 13(c) Agreement and 
other protective arrangements. In addition to the preference requirements 
discussed above, obligations also exist in Paragraph 23(b) of the Agreement which 
provides for the continuation of the existing wages, hours, working conditions, 
health and welfare, and pension or retirement benefits of the Claimants. They are 
to suffer no worsening of wages, working conditions or any other benefits of 
employment and are to be credited with all seniority, vacation, accumulated sick 
leave, pension, and other entitlements in accordance with the records of TMD. 
Any accrued liabilities at the time of transfer for pension, retirement, sick leave, 
and vacation leave benefits are the responsibility of the City. 

These claims are upheld and the Claimants are eligible for the following remedies. 

8 The Department takes no issue with the parties' effectuation of the concept of preference 
within the context of their 13(c) Agreement. We note, however, that the term preference, in and 
of itself, offers less than an absolute job guarantee. 

9 Coach has made no presentation that the positions formerly held by the petitioners were 
eliminated, or that the duties, responsibilities, expertise, or qualifications required for the 
positions under Coach would not be reasonably comparable to those under the prior 
contractor. 
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REMEDIES 

The Department of Labor certifications for the aforementioned grants provide that 
"the Secretary of Labor may designate a neutral third party or appoint a staff 
member to serve as arbitrator and render a final and binding determination." 
Pursuant to that authority, the following remedies are provided consistent with 
paragraph 16(b), including the award of full back pay and allowances and other 
benefits to make employee-claimants whole. The remedies shall be--implemented 
no later than thirty days following the date of this decision. 

The City of Durham has limited responsibility for the claims presented, because, 
under its Memphis Plan arrangement, responsibility for the management and 
operation of the Transit System rests with its contractor. However, its 
management contract with Coach reserves the responsibility for accrued pension, 
retirement, sick leave, and vacation leave liabilities, as of the effective date of the 
contract, with the City. To the extent that the remedies later specified involve such 
liabilities, they are the responsibility of the City. Coach USA, on the other hand, 
has primary responsibility for 13(c} liabilities in its status as the independent 
successor contractor that succeeded TMD. 10 This responsibility covers the entire 
period between its assumption of the operation of the Transit System and the 
Claimants' acceptance or declination of employment/re-employment with the 
current operator of the System under this award. The employment/re-employment 
obligations of the following award rest with the current successor contract 
operator of the Transit System.ll 

The current operator of the Transit System shall grant Claimant Faulkner and 
Claimant Barnes their preference in hiring by offering both individuals positions 
with the Transit System comparable to those they occupied prior to the 
anticipation or effectuation of the July 1, 2001 transfer of operations to Coach. 
Appointment to such positions shall be without examination, other than that 
which may be required under applicable State or Federal law or collective 
bargaining agreement and shall commence immediately upon acceptance by the 
Claimant. Such appointment shall be under the same wages, hours, benefits, and 

Io Effective June 30, 2003, Coach sold its transit division to First Transit, Inc. by means of an 
asset sale. Coach's contract with Durham (entered into by Coach's subsidiary, Progressive 
Transit Services, Inc.) was transferred and assigned to First Transit, Inc. as part of that sale. 
However, Coach retained any liabilities pre-dating the sale. 

11 MV Transportation, Incorporated entered into a five-year contract to operate the Transit 
System, effective July 1, 2004. This successor contractor is bound to implement the hiring 
preference requirements wi'th the restoration of all compensation, rights, privileges, and 
benefits associated with the claimants' previous position with TMD. See 13(c) Agreement, 
paragraph 21. 
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conditions of employment, including all rights and privileges, applicable to such 
positions prior to the transfer of operations to Coach plus any and all incceases, 
supplements, and betterments which have since accrued to such employment, 
and/or would have accrued, if the wage and benefit structures ofTMD had been 
continued without change by Coach and all subsequent operators of the Transit 
System. Additionally, both Claimants are entitled to receive the full value of all 
wages and benefits lost due to the failure of Coach to grant their preferences. 

With respect to Claimant Barnes, Coach may offset the above payments by any 
earned income or realized cash benefits he may have earned in any employment in 
the period between his last employment at TMD and his acceptance or declination 
of employment with the current operator of the Transit System. Should Claimant 
Barnes decline the offer of employment, he shall be deemed to have elected 
retirement and receive the same benefits and privileges that would accrue to an 
employee with equal seniority and service who retired or otherwise terminated 
employment under honorable circumstances on the date of his declination. 

The Claimants shall exercise their hiring preference within 15 days of its offer by 
accepting or declining the offer of employment. However, any declination of a 
comparable position shall not result in the forfeiture of any current employment 
with the Transit System or the other remedies to which the Claimants are entitled 
under this award. Both Claimants, irrespective of their election to accept or 
decline a comparable position, shall be credited with all years of service, dating 
from their initial employment with Duke Power and continuing without 
interruption to the date of the acceptance or declination, notwithstanding any 
forfeiture of seniority imposed by any operator of the Transit System or any break 
in service caused by the failure ofany operator to grant a hiring preference. Such 
recomputed years of service, plus all additional subsequent service, shall be 
utilized thereafter for the computation of seniority and all other entitlements, 
including but not limited to vacation, sick leave, and pension rights and benefits. 

Any and all rights, privileges, benefits and conditions of employment enjoyed by 
the Claimants prior to the July 1, 2001 take over of operations by Coach or its 
anticipation, but not mentioned herein, shall also qualify for continuation and 
preservation at their prior levels. This includes any subsequent general wage 
increases or improvement in benefits for which the Claimants otherwise would 
have qualified after the takeover. 

Prompt determination of the specific amounts and specific terms and conditions of 
the rights, privileges apd benefits to be" paid and/ or restored is referred to the 
parties. In the event the parties cannot agree on individual amounts, terms 
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and/or conditions, the Department retains limited jurisdiction to resolve such 
disagreements for purposes of the remedies herein. 

This decision is final and binding on the parties. 

V~Q.~ 
Victoria A. Lipnic 
Assistant Secretary of Labor 
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Montague Barnes v. Durham, North Carolina; Coach, USA; and MV Transportation 
DSP Case No. 01-13(c)-3 

March 8, 2006 
(Digest page no. A-573) 

 
The following summary was prepared by the author specifically for this project, and does not 

constitute the official summary of the Department of Labor. 
 

 
Summary: Claimant had been awarded make-whole benefits in the August 6, 2004 determination in 
Faulkner and Barnes v. Durham, North Carolina and Coach USA, DSP Case Numbers 01-13(c)-2 
and 01-13(c)-3. The Department determined that Claimant, a non-union transit worker, was entitled 
to substantially the same level of protections as those afforded to employees represented by the ATU 
after a contract operator assumed responsibility for the transit system. In its analysis, the Department 
noted, among others findings, that a comparable job need not be identical to an employee’s previous 
position, but that it must be similar in duties and responsibilities, including working conditions, to 
prior positions of significant duration. The Department stated that “review of employee performance 
is a management right concerning which the Department takes no position.” Bonuses that were not 
regularly awarded or based on a standard formula were not found to be conditions of employment. 
Wage adjustments must be determined on the same basis for union and non-union employees. 
Vacation and sick leave, health and dental benefits, life insurance, retirement and 401(k) plans, 
holidays and other paid time off, and numerous other benefits were assessed for consistency with 
union employee benefits and awarded to Claimant at substantially comparable levels.  
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In the Matter of Arbitration: 

Montague Barnes 
Claimant 

v. 

Durham, NC; Coach USA; & MV 
Transportation 

Respondents 

THE CLAIM 

DSP Case No. 0 1-13c-3 

SUPPLEMENTAL DECISION 

Issued: March 8, 2006 

This decision is a continuation of the August 6, 2004 determination in 
Faulkner and Barnes v. Durham, NC and Coach USA, DSP Case 
Numbers 0 1-13c-2 and 0 1-13c-3, as that determination pertains to 
Montague Barnes, the City of Durham, Coach USA and now MV 
Transportation, Incorporated (MVT). Mr. Barnes' portion of the claim was 
DSP Case Number 0 1-13c-3, and MVT is the successor to Coach USA as 
the current operator of the Durham Transit System (Transit System) 
under a five-year contract which began on July 1, 2004. 

In the August 6, 2004 determination, Mr. Barnes was awarded make­
whole benefits under Paragraph 16(b) of the November 28, 1990 
Protective Agreement between Transit Management of Durham (TMD) 
and Amalgamated Transit Union Local 1437 (ATU)l and the provisions of 
the Department of Labor's (Department) certifications, which provide 
non-union transit workers substantially the same levels of protection as 
are afforded employees represented by the ATU. The benefits awarded 
included full back pay and allowances and a preference in hiring by the 
current operator o(the Transit System, which is now MVT. 

1 Transit System employees are currently represented by Amalgamated Transit Union 
Local 1493, which is the successor to Local 1437. 
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The preference in hiring was to be accomplished by offering Mr. Barnes a 
position comparable to the one he occupied before he was reassigned to 
the job of Dispatch/ Supervisor in May of 2001. 2 The offer was to be 
under the same wages, hours, benefits, and conditions of employment, 
including all rights and privileges, applicable to Mr. Barnes' position 
prior to anticipation of the transfer of operations to Coach, plus any and 
all increases, supplements, and betterments which had since accrued to 
such employment, and/ or would have accrued, if the wage and benefit 
structures of TMD had been continued without change by Coach and all 
subsequent operators of the Transit System. Mr. Barnes was to be 
credited with all years of service, dating from his initial employment with 
Duke Power, the original operator of the Transit System, and continuing 
without interruption to the date of his acceptance or declination of a 
position with MVT, notwithstanding the break in service caused by 
Coach's failure to reemploy him when it took over full control of the 
Transit System. The recomputed years of service were to be utilized for 
the computation of seniority and all other entitlements, including but not 
limited to vacation, sick leave, and pension rights and benefits. Any and 
all rights, privileges, benefits and conditions of employment enjoyed by 
Mr. Barnes prior to the anticipation of the take over of operations by 
Coach were also to continue and be preserved at their prior levels. 
Additionally, Mr. Barnes was to be granted any subsequent general wage 
increases or improvement in benefits for which he would have qualified 
after the takeover, had he been rehired. 

Under the August 6, 2004 decision, the prompt determination of the 
specific amounts and specific terms and conditions of the rights, 
privileges and benefits to be paid and/ or restored was referred to the 
parties. However, the Department retained limited jurisdiction to resolve 
any disagreements over the individual amounts, terms and/or conditions 
of the specified remedies. When communications from Mr. Barnes and 
MVT indicated that the parties could not reach an agreement on the 
specific terms of an offer of employment, the Department invoked its 
retained jurisdiction and reopened this case to provide a final and 
binding decision on these matters. 

As the successor to Coach USA, MVT is bound, under the terms of 
Paragraph 21 of the November 28, 1990 Protective Agreement and the 
Department's certifications, to implement the hiring preference 
requirements and restore the compensation, rights, privileges, and 
benefits associated with Mr. Bam.es' previous position with TMD. 
Paragraph 21 binds all successors to TMD, including each subsequent 

2 This reassignment was in anticipation of the new organizational structure of Coach 
USA which was about to take over operation of the Transit System from TMD. 
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operator of the Transit System, such as MVT, to the terms and 
obligations of the Agreement, while the Department's certifications 
provide that non-union employees shall be afforded substantially the 
same benefits as those provided to the union employees by the 
Agreement. Any organization which contracts with the City of Durham to 
manage and/ or operate the Transit System must agree to be bound by 
the terms of the Agreement and accept responsibility for the full 
performance of the conditions of the Agreement. Paragraph 21 obligates 
the City to require such contractor to accept the terms and 
responsibilities of the Agreement, as a condition precedent to any 
contractual arrangement for the management and/ or operation of the 
Transit System. Furthermore, a November 5, 1990 Resolution of the 
Durham City Council, 3 which also serves as one of the primary bases for 
the Department's certification of Durham's Federal transit grants, 
reinforces the City's obligations to bind successor contractors to the 
terms of the November 28, 1990 Protective Agreement and requires them 
to accept responsibility for the full performance of the Protective 
Agreement as a condition precedent to a contract for operation of the 
Transit System. (See Faulkner and Barnes v. Durham, NC and Coach 
USA, DSP Case Numbers Ol-13c-2 and Ol-13c-3, USDOL, August 6, 
2004, pgs. 5-8.) 

The outstanding issues regarding Mr. Barnes' reemployment, as 
presented by the parties, are described below. Each section of the 
discussion concludes with the Department's final and binding 
determination of the issue. 

TITLE AND REPORTING 

Mr. Barnes was one of eight Dispatch/Supervisors at TMD and held the 
highest seniority in that position. In January of 2001, he was promoted 
to the position of Lead Dispatcher/ Supervisor and Trainer. He supervised 
the other Dispatchers, managed the Dispatch Office, and performed 
various administrative duties and special projects. He was responsible 
for the operation and adherence-to-schedule of the bus operators and 
trained or retained them as necessary. As part of this job, based at the 
Downtown Transfer Terminal, he had extensive contact with the public 
and handled customer service and complaints. He chaired the TMD 
Accident Review Committee and represented TMD on statewide 
committees of the North Carolina Department of Transportation and the 
North Carolina Public Transit Association. His normal work hours were 

3 This Resolution was executed on November 28, 1990. 
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9:00 AM to 5:00 PM, Monday through Friday. The record indicates that 
he reported to either the General Manager of TMD or its Operations 
Manager. 

MVT states that it does not have a position identical to that--described 
above. It offered Mr. Barnes, instead, the position of Operations 
Supervisor, reporting to its Assistant General Manager, Road Supervisor, 
Dispatch. In this position he would act as road and/ or terminal 
supervisor and be responsible for various duties, such as responding to 
accidents and complaints and training or retraining employees. He would 
not supervise other dispatchers and would work a variety of shifts in 
various locations. MVT does not recognize seniority in the placement of 
its non-union employees, including Operations Supervisors. MVT states 
that the duties of an Operations Supervisor are broad and comparable to 
the position Mr. Barnes held at TMD. 

The evolution of employee protections m the transportation industries 
suggests that the term "comparable" is not to be interpreted in its 
strictest sense. (See Crutchfield v. Seaboard Coastline Railroad, DSP 
Case No. 76-C1-4, USDOL (1976), Digest, p. B-30.) Indeed, the language 
of Paragraph 23 of the November 28, 1990 Protective Agreement, which 
outlines the contractor obligations in this case, utilizes the phrase 
"reasonably comparable to the position such employee held" to describe 
the type of position for which a preference in hiring must be granted. 
This indicates that some flexibility in the specification of a comparable 
position is appropriate. Crutchfield suggests that in considering the 
comparability of a position, three factors should be considered. They are 
pay and benefits, job responsibilities and duties, and working conditions. 
Pay and benefits need not be considered at this time, since these factors 
will be determined later by this award in a fashion that will make the 
Claimant whole and thus be comparable. However, the categories of job 
responsibilities and duties and working conditions are paramount in this 
ruling on the comparability of MVT's job offer. 

Job Responsibilities and Duties: While a comparable job must have 
similar responsibilities and duties, it need not be identical to the 
employee's previous position. (See Daniel J. Daly v. Amtrak, DEP Case 
No. 86-C2-1, USDOL (1988), Digest, p. C-144.) Consideration may be 
given to similarities of the duties and responsibilities of the offered 
position to the recent history of positions the claimant has held, as well 
as the length of time the claimant served in the position to which the 
offered job is comp_ared. {See Crutchfield.) 

The position offered by MVT is distinguished from that occupied by Mr. 
Barnes at TMD with respect to several of its job responsibilities and 
duties. At MVT Mr. Barnes would not supervise other dispatchers and 
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would report at a lower organizational level. While he previously managed 
the Dispatch Office and Downtown Transfer Terminal, the proffered job 
as a road or terminal supervisor is apparently a hands-on position in 
which he would perform duties similar to those carried out by the 
dispatchers he supervised at TMD. 

While MVT's position of Operations Supervisor lacks the managerial, 
supervisory, and high-level reporting elements of Mr. Barnes' TMD 
position, it would apparently not be that dissimilar, in terms of 
responsibilities and duties, from the TMD position that he occupied prior 
to his January 2001 promotion. In that position he scheduled and 
dispatched drivers, investigated bus and passenger accidents, responded 
to customer complaints, and trained or retrained drivers. Furthermore, 
Mr. Barnes held the Lead Dispatcher/ Supervisor and Trainer position at 
TMD for only six months before he was reassigned back to the position of 
Dispatch/Supervisor in anticipation of the new organizational structure 
Coach planned to implement. 4 In view of the similarity of MVT's position 
to the recent history of Mr. Barnes' duties at TMD and the short duration 
of his promotion, the Department finds the job responsibilities and 
duties of MVT's position comparable to those he enjoyed at TMD. 

Working Conditions: With respect to working conditions, there are only 
two factors that are highlighted in the discussion of "title and reporting" 
presented by Mr. Barnes and MVT. Those factors are the location and the 
working hours of the position. Mr. Barnes' previous position of Lead 
Dispatcher/Supervisor and Trainer was in a fixed location. He was based 
at the Downtown Transfer Terminal and apparently only worked at other 
locations if the situation demanded it. His normal work hours were also 
fixed at 9:00 AM to 5:00 PM, Monday through Friday. Before his 
promotion, working as a Dispatch/Supervisor, Mr. Barnes' schedule and 
duty station were selected from those available according to his seniority. 
In recent years he had the highest seniority ranking in that position, and 
he was able to select the most favorable duty station and hours. In the 
position offered by MVT, however, the hours and location of work are at 
the discretion of the MVT Assistant General Manager, and seniority 
would play no role in determining those working conditions. The offered 
position is described as having a variety of shifts, and there IS an 
implication that both the hours and the location of his work would 
change periodically at the complete discretion of management. 

4 The record is inconsistent regarding the date of Mr_ Barnes' promotion to Lead 
Dispatcher/ Supervisor and Trainer. The prorp.otion may have occurred as early as the 
Spring of 2000, resulting in a tenure in the higher position of approximately one year. 
This is still a relatively short time period, however, and would not change the 
Department's decision regarding the comparability of the job responsibilities and duties 
of the position offered by MVT. 
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These working conditions s.re not comparable to those in Mr. Barnes' 
position of Lead Dispatcher I Supervisor and Trainer or in the recent 
history of his previous position of Dispatch/ Supervisor. The offered 
working conditions deny the benefit of the Claimant's prior service and 
eliminate a major condition of his previous employment at TMD. The 
Department's August 6, 2004 determination requires that MVT's offer be 
under the same conditions of employment, including all rights and 
privileges, applicable to Mr. Barnes' position prior to anticipat{on of the 
transfer of operations to Coach. In order to fulfill this requirement, and 
provide an offer of comparable employment, MVT must recognize Mr. 
Barnes' prior service relative to that of all other incumbents of the 
classification of Operations Supervisor, or similar classifications, if that 
classification is unique to Mr. Barnes. This recognition must allow the 
Claimant to select his working hours and working base location from 
among all those available to employees in his classification, or similar 
classifications, on a first priority basis. 

THE COLLECTIVE BARGAINING AGREEMENT 

The Claimant has stated that Duke Power, and subsequently TMD, 
granted all employees the same benefits, no matter what position they 
held, and that the benefits were based on those gained by union 
employees. In support of this, Mr. Barnes submitted for the record signed 
statements from four former officials of the Transit System during its 
operation by TMD that support a direct relationship between the wages 
and/or benefits specified in TMD-ATU collective bargaining agreements 
and those of non-union hourly and salaried employees. MVT, on the 
other hand, while confirming that it has honored the February 1, 2003 
Coach-ATU collective bargaining agreement for its union employees, 
contends that the labor contract is irrelevant to the wages and benefits 
due Mr. Barnes under the November 28, 1990 Protective Agreement. 5 

A former Assistant General Manager of the Transit System whose 
responsibility included employee benefits stated: "The benefits that were 
outlined in the labor contract for bargaining unit employees were also 
provided to all general and administrative employees. TMD provided the 
same level of benefits to all employees through the ten years that TMD 
managed the Durham Transit System. A review of the Labor contract 

5 The February 1, 2003 agreement between Coach USA and the ATU is the most recent 
collective bargaining agreement in the record of this claim. This agreement was 
effective through January 31, 2006, but continues year-to-year thereafter unless either 
party gives notice of a change to the agreement or the agreement's termination. 
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between ATU and TMD would provide every benefit that was available to 
Mr. Barnes while employed for TMD. This includes, but not limited to, 
any incentive programs, bonuses, sick leave, vacation, and the 
percentage of annual pay increases." Similar and corroborating 
statements were submitted by a former Finance Manager of the Transit 
System as well as its former Director of Transportation, whose 
responsibilities included the administration of employee benefits and the 
negotiation of collective bargaining agreements with the ATU. 
Additionally, the former Operations Manager of the Transit System under 
TMD attested to the direct relationship between the wage increases 
negotiated by the ATU for bus operators and those granted to all other 
employees. 

The Department finds these statements persuasive and relies upon this 
historical, direct relationship between the collective bargaining 
agreement and the wages and benefits of non-union hourly and salaried 
employees in its determination below of the compensation and benefits 
which must be included as part of Mr. Barnes' hiring preference. 

STARTING SALARY 

Mr. Barnes states that non-union supervisory, management and 
administrative employees received wage increases each July that were at 
least equal to the percent of increase received the previous February by 
union employees. The relationship between the union and non-union 
wage increases is corroborated by each of the three submitted 
statements from former Transit System officials that speak to annual 
wage adjustments. The relationship existed for the entire 1 0-year term of 
TMD's operation of the Transit System and apparently started earlier 
with the Duke Power Company, the original operator of the System. The 
practice is thus sufficiently well established to conclude that the union 
wage increases result in a general wage increase for all hourly employees. 
(See Norman S. Schaffer and Golden Gate Bridge, Highway and 
Transportation District (Supplemental Determination), DEP Case No. 77-
13c-1, USDOL (1982), Digest, p. A-311.) 

The Claimant states that his salary before Coach assumed operation of 
the Transit System was $38,500 per year and that he would have 
received an increase of at least 3 percent in July 2001 and each July 
thereafter, if TMD had remained the- operator of the System. According to 
his calculations th.is would have provided him a salary of $43,321 as of 
July 2004. MVT offered Mr. Barnes an annual salary of $40,845, based 
on its belief that the budgeted amount of Mr. Barnes' last salary was less 
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and that Coach did not grant union employees a wage increase m every 
year it operated the system. 

Mr. Barnes submitted an Earnings Statement for the bi-weekly pay 
period ending May 27, 2001, which shows a regular bi-weekly salary of 
$1,471.15. This would yield an annual salary of $38,249.90 at that time. 
The TMD-ATU and Coach-ATU collective bargaining agreements for the 
relative periods provide for five 3 percent union wage increases. If these 
were granted to Mr. Barnes each July from 2001 through 2005, they 
would yield an annual salary of $44,342.11, effective July 1, 2005.6 

Based on the above, the Department rules that MVT must offer Mr. 
Barnes a starting salary of at least $44,342.11 per year, plus any wage 
rate increase which may have accrued to union represented employees 
between July 1, 2005, and the effective date of his hiring preference per 
the terms of this decision (see infra, p. 15). 

PERFORMANCE REVIEW AND ANNUAL WAGE INCREASES 

According to Mr. Barnes, TMD had initiated employee performance 
reviews towards the end of its operating contract in order to increase 
employee worth to the organization. Annual wage increases were based 
only on the union collective bargaining agreement, however. In addition 
to the negotiated union wage increase, non-union employees received a 
bonus, if the budget allowed. It is MVT's policy, on the other hand, to 
review the performance of employees annually and grant monetary 
increases based solely on merit. 

The review of employee performance is a management right concerning 
which the Department takes no position. While there has been a clear 
and long standing direct relationship between the union negotiated wage 
increases and those granted other employees of the Transit System, this 
was pursuant to an operating policy which, for unrepresented employees, 
is subject to reinterpretation or modification at the discretion of 
management. While Mr. Barnes is entitled to the benefit of the practice in 
existence at the time of his dismissal for purposes of computing the 
starting salary for his hiring preference, he is not necessarily entitled to 
this past practice for the purposes of future wage adjustments. 

6 The February 1, 2003 Coach-ATU collective bargaining agreement indicates that 
beginning in 2003, wage increases for union employees were delayed so that they would 
be effective each July. There is no indication in the record that any corresponding 
change was made in the effective date of salary increases for non-union employees. 
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Additionally, the record does not indicate that the non-union employee 
bonus was either regularly awarded or based on a standard formula. The 
bonus appears to be permissive and for this reason does not constitute a 
condition of employment for purposes of Mr. Barnes hiring preference. 
(;:>ee Soltis v. Atchison, Topeka, and Santa Fe Railway Company, DEP 
Case No. 76-C1-16, USDOL (1976), Digest, p. B-51.) 

Therefore, the Department makes no award regarding the continuation of 
either the non-union bonus or the relationship between union-negotiated 
wage increases and future wage increases following the grant of the 
Claimant's hiring preference. However, since Mr. Barnes' wages were not 
frozen under the employment policies of TMD, he must continue to be 
eligible for and receive periodic wage adjustments to be determined on 
the same basis as those of other non-represented employees in his 
classification or similar classifications at MVT. (See Luis Lujan and the 
City of El Paso, DEP Case No. 81-13c-8, USDOL (1984), Digest, p. A-
379.) 

VACATION AND SICK LEAVE 

MVT offered the Claimant 3 weeks of vacation per year, to accrue at the 
rate of 4.62 hours per biweekly pay period and sick leave which would. 
accumulate at the rate of 2.77 hours per pay period, equivalent to 72 
hours per year. MVT also offered, as a starting balance, 656 hours of sick 
leave that accumulated prior to July 1, 2001, plus an additional 128 
hours which would have accrued between July 1, 2001, and June 30, 
2004. 

As provided in the collective bargaining agreement for an employee with 
30 years of service, Mr. Barnes claims entitlement to 6 weeks of vacation 
per year. He also claims the right to accumulate sick leave at the rate of 
4 hours per pay period up to a maximum of 96 hours per year and 
prorated sick leave, as provided in the collective bargaining agreement, 
for employees who have accumulated more than 800 hours of sick leave. 
Additionally, he claims that he should be offered 288 hours of sick leave, 
which would have accumulated between July 1, 2001, and June 30, 
2004, based on the 4 hour per pay period/96 hour maximum yearly rate. 

Each of the three submitted statements from former Transit System 
officials that speak to vacation and sick leave entitlement confirm that 
non-union employees received the same vacation and sick leave provided 
to union represented employees covered by the collective bargaining 
agreement. Therefore, in conjunction with his hiring preference, the 
Department finds that Mr. Barnes should be offered, per the terms of the 
February 1, 2003 collective bargaining agreement, 6 weeks of vacation 
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per year and 96 maximum hours of sick leave per year to be earned at 
the rate of 4 hours per pay period. In addition to the 656 hours of sick 
leave earned prior to July 1, 2001, he should be credited with 288 hours 
of sick leave which would have been accumulated between July 1, 200 1, 
and June 30, 2004, plus an additional 4 hours for each 2-week period 
between June 30, 2004 and the grant of his hiring preference. The 
provisions of Part I, Section 10 of the collective bargaining agreement 
shall apply to sick leave accumulations and payments which exceed the 
800 hour maximum. The financial responsibility for the accumulated 
sick leave shall be determined as described in the "Remedies" section of 
the Department's August 6, 2004 decision or as otherwise agreed to by 
the City of Durham, Coach, and MVT. 

HEALTH AND DENTAL BENEFITS 

MVT offered participation in its company health and dental plans 
available in North Carolina, the terms of which are apparently not yet 
finalized. However, in its December 22, 2004 letter to the Department, 
MVT characterized the terms of its health insurance plan as "less 
favorable" than those to which Mr. Barnes claims entitlement. 

Mr. Barnes claims entitlement to the health, dental, and employee 
assistance plans specified in Part I, Section 9, Paragraph B of the 
February 1, 2003 collective bargaining agreement. Two of the affidavits 
submitted from former Transit System officials specifically state that 
non-union employees were also covered by these benefit plans. 

Therefore, the Department rules that Mr. Barnes must be covered by the 
medical, dental, and employee assistance plans specified in the February 
1, 2003 collective bargaining agreement. Per the terms of the agreement, 
MVT is responsible for 100 percent of the monthly premium for Mr. 
Barnes and 60 percent of the premium for his dependents. 

LIFE INSURANCE 

MVT offered Mr. Barnes $5000 in life insurance coverage. It also 
expressed opposition to purchasing coverage equivalent to that provided 
under the collective bargaining agreement due to the extra costs that 
would result from the lapse in Mr. Barnes participation in the 1991 
negotiated plan an~ recent changes in the status of his health. 

Mr. Barnes claims entitlement to life insurance coverage, as provided to 
employees hired before January 19, 1991, in Part I, Section 9, 
Paragraphs C and E of the February 1, 2003 collective bargaining 
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agreement. The coverage is in the amount of two times the employee's 
base salary rounded to the next thousand dollars. The coverage also 
includes accidental death and dismemberment benefits in an amount 
equivalent to the life ·insurance benefit. According to Mr. Barnes, there is 
also a Jong-term disability benefit. The employee cost of the insurance is 
20 cents per month per $1000 of coverage. All other costs are paid by the 
employer. 

Two of the affidavits submitted by former Transit System officials 
specifically state that non-union employees were also included in this 
coverage. The Department rules that MVT must provide for Mr. Barnes' 
inclusion in the life and associated insurance programs as described in 
Part I, Section 9, Paragraphs C and E of the February 1, 2003 collective 
bargaining agreement under the same terms as employees in the 
bargaining unit. If Mr. Barnes can not be covered under the plans 
described in the collective bargaining agreement, MVT must provide 
equivalent coverage at the same employee cost as stated in Part I, 
Section 9, Paragraphs C and E. Should the cost of Mr. Barnes' coverage 
exceed the individual cost of other similarly rated plan participants due 
to the lapse in his participation in the plan, Coach shall be responsible 
for the additional costs and so reimburse MVT. 

RETIREMENT AND 40l(k) PLANS 

Mr. Barnes claims that he is eligible to participate in the "Defined 
Retirement Plan" based on the Duke Power plan as it existed on January 
19, 1991. He describes the plan as fully funded by the employer and 
outlined by the collective bargaining agreement in Part I, Section 9, 
Paragraph A. He also claims that he is eligible to participate in the TMD 
Savings Plan, a 40l(k) plan, immediately upon his reemployment. He 
describes the 401 (k) plan as allowing him to contribute up to 6 percent of 
his pre-tax salary and receive a company matching contribution of 50 
percent of his contribution. 

MVT states that it believes Mr. Barnes would be eligible for the "Defined 
Retirement Plan" based on his service with Duke Power. It also offered 
him participation in MVT's 401 (k) plan after 6 months of employment. 
The "Plan Highlights" document submitted by MVT describes its plan as 
allowing Mr. Barnes to contribute as much as 100 percent of his gross 
pay, up to the Federal yearly maximum, and receive a dollar-for-dollar 
company match fo~ amounts up to 6"percent of his compensation. 

An affidavit from a former finance manager of the Transit System 
confirms that non-union employees of TMD were eligible for a 401 (k) 
plan, and the TMD Savings Plan description submitted by Mr. Barnes 
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indicates that he would have been eligible for that Plan. The affidavit also 
indicates that some former employees of Duke Power "were given some 
grandfathering advantages," thus lending support to Mr. Barnes' claim to 
eligibility for the grandfathered Duke Power retirement plan. Also, MVT 
states that Mr. Barnes would have been enrolled in the TMD Retirement 
Plan and submitted a Summary Plan Description of the plan which 
appears to be TMD's description of the grandfathered plan. 

Therefore, the Department rules that Mr. Barnes must be able to 
continue his participation in both the "Defined Retirement Plan" based 
on the Duke Power plan and a 401 (k) plan that is at least as favorable as 
the TMD Savings Plan. Based on the "Plan Highlights" document 
provided by MVT, its 401 (k) plan meets this requirement. Since the 
claimant already established his eligibility for a 401 (k) plan during his 
previous employment with TMD, however, his participation in a 401 (k) 
plan at MVT must begin immediately upon reemployment. 

HOLIDAYS AND OTHER PAID TIME OFF 

Mr. Barnes claims entitlement to 11 paid holidays, paid funeral leave, 
and paid jury duty, per Part I, Sections 12, 13, and 14 of the collective 
bargaining agreement. The February 1, 2003 collective bargaining 
agreement grants seven listed major holidays and 4 additional personal 
holidays to be agreed upon by the employee and the Transit Agency. Paid 
funeral leave of from 1 to 3 days is granted upon the death of certain 
relatives and in-laws, and jury duty is compensated at the employees' 
regular rate. MVT states that it grants accrued vacation time as 
bereavement leave for immediate family members. It does not continue 
pay for jury duty and grants only 7 paid holidays. 

An affidavit from a former finance manager of the Transit System 
confirms that non-union employees of TMD received the same vacation 
benefits as all other employees. Two other affidavits generally point to the 
fact that all employees of the Transit System, union and non-union, 
received the same benefits. Therefore, the Department rules that MVT 
must grant the Claimant 4 personal holidays, in addition to the seven 
paid holidays already included in its employment package. It also must 
provide Mr. Barnes paid jury duty and paid funeral leave equivalent to 
that provided in the February 1, 2003 collective bargaining agreement. 

WORKERS' COMPENSATION PLAN 

Mr. Barnes claims entitlement to the Workers' Compensation benefits 
described in Part I, Section 16 of the collective bargaining agreement. He 
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describes those benefits as providing 80 percent of his pay for the first 90 
days of accidental disability and 50 percent of his pay for the next 120 
days. MVT states that, while it provides Workers' Compensation benefits 
in accordance with State law, it does not supplement those benefits. 

The relationship between the benefits provided in the collective 
bargaining agreement and the benefits afforded non-union employees 
has been established in the affidavits supplied by the Claimant. The 
Department rules, therefore, that MVT must provide Mr:" Barnes a 
Workers' Compensation plan equivalent to that provided in Part I, 
Section 16 of the February 1, 2003 collective bargaining agreement. 

TUITION REFUND PROGRAM 

Mr. Barnes claims that he should be entitled to partiCipate in the 
company sponsored Tuition Refund Program as referenced in Part V, 
Section I, Paragraph A of the collective bargaining agreement. No 
reference is made to this benefit in the September 27, 2004 offer MVT 
made to Mr. Barnes or in the description of that offer submitted to the 
Department. MVT stated in a subsequent letter to the Department that it 
does not currently have a Tuition Refund Program. 

The Tuition Refund Program was described in an affidavit from a former 
finance manager of the Transit System, as applying to non-union 
employees. However, a copy of the January 31, 1991 "Implementing 
Agreement" submitted by Mr. Barnes indicates that the program, which 
funded work-related education, was eliminated by agreement of TMD and 
the ATU when TMD took over the operation of the Transit System. It was 
then replaced with a narrower program to reimburse employees for 
certain costs of instruction in basic literacy and math skills. Therefore, 
the Department rules that the latter basic literacy and math skills 
program, which was in effect at the time of Mr. Barnes employment with 
TMD, must be made available to him by MVT, if it is currently available 
to bargaining unit employees. 

COMMERCIAL DRIVER'S LICENSE, UNIFORMS & BUS PASS 

Mr. Barnes claims that he should be reimbursed for the cost of his 
commercial driver's license, he should receive free uniforms required for 
work, and his spouse should receive a free bus pass. As support for 
these benefits he ·cites the collective bargaining agreement at Part I, 
Section 18; Part I, Section 23; and Part III, Section 7, respectively. 

Cathi
Typewritten Text
A-585



14 

An affidavit from a former finance manager of the Transit System 
confirms that non-union employees of TMD received free uniforms and 
bus passes. Additionally, the relationship between the benefits provided 
in the collective bargaining agreement and those afforded non-union 
employees has been sufficiently established by the Claimant to conclude 
that he is also entitled to reimbursement for a commercial driver's 
license, if one is required for the performance of his work. 

In its December 22, 2004 letter to the Department, MVT states that it 
provides free uniforms and bus passes. The Department rules that MVT 
should continue these practices with respect to Mr. Barnes on terms that 
are at least as favorable to him as those in the February 1, 2003 
collective bargaining agreement. Additionally, Mr. Barnes must be 
reimbursed for the cost of his commercial driver's license, if it is needed 
for work. Since his eligibility has already been established by his prior 
service, the one year waiting period specified in the collective bargaining 
agreement for reimbursement of commercial driver's license fees shall 
not apply to Mr. Barnes. 

AWARDS AND INCENTIVES 

Mr. Barnes claims entitlement to participate in the Incentive Goal Plan, 
the Attendance Recognition Program, and the Safe Driving Awards 
Program. He cites as support for this claim Part V, Section 1 of the 
collective bargaining agreement and the referenced January 31, 1991 
"Implementing Agreement" which lists each of the plans. MVT did not 
mention awards and incentives in its offer to Mr. Barnes. In a 
subsequent letter to the Department, MVT stated that it does not 
currently have an Incentive Goal Plan or an Attendance Recognition 
Program, other than issuing a letter of recognition for attendance. While 
it does have a Safe Driving Awards Program, it applies only to drivers, 
not to those in supervisory positions such as the one offered to Mr. 
Barnes. 

An affidavit from a former assistant general manager of the Transit 
System, who was responsible for employee benefits, confirms that any 
incentive programs included in the collective bargaining agreement were 
available to Mr. Barnes while he was employed at TMD. The January 31, 
1991 "Implementing Agreement" negotiated by TMD and the ATU 
indicates that the Incentive Goal Plan was eliminated and then 
reestablished in equivalent form with different performance goals and 
objectives. The Safe Driving Awards Program was also eliminated, but 
TMD agreed to establish a new program which would recognize all safe 
driving credits accumulated when Duke Power operated the Transit 
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System. The Attendance Recognition Program was apparently continued 
without change. 

The Department rules, therefore, that the above referenced three awards 
and incentive programs are to be made available to Mr. Barnes for 
participation on the same basis as employees in the bargaining unit. 
Should any of the programs have been modified since 1991 through 
collective bargaining or other agreement between the ATlJ and the 
operator of the Transit System, the modifications shall also apply to Mr. 
Barnes. 

IMPLEMENTATION 

This decision is the resolution of the disputed issues involving the 
Claimant's preference in hiring as presented to the Department by Mr. 
Barnes and MVT. It is based, in large part, on the historical, direct 
relationship between the collectively bargained wages, benefits, and 
employment conditions of the Transit System's unionized employees and 
those of its non-union hourly and salaried employees. As noted, the most 
recent collective bargaining agreement in the record of this claim is the 
February 1, 2003 agreement between Coach USA and the ATU. This 
agreement was effective through January 31, 2006, but continues year­
to-year unless either party gives notice of a change to the agreement or 
the agreement's termination. 

MVT shall implement this award within 30 calendar days of its issuance 
by offering Mr. Barnes a preference in hiring which incorporates the 
terms, conditions and benefits specified by the Department above, in 
addition to any other terms, conditions and benefits already agreed to or 
accepted by the parties. If the February 1, 2003 collective bargaining 
agreement has been replaced or supplemented by that time, the terms, 
conditions and benefits of the hiring preference offered to the claimant 
shall reflect the new or supplemental agreement. However, past wage and 
benefit levels incorporated in the hiring preference, which accrued under 
earlier agreements, shall ~eflect those agreements. MVT shall coordinate 
all monetary and benefit items requiring the financial contribution or 
other input from Coach USA and/ or the City of Durham as specified in 
the individual rulings above and as appropriate and consistent with the 
Department's August 6, 2004 decision and remedies in DSP Case 
Numbers 0 l-13c-2 and 0 1-13c-3. 

Any other remaining responsibilities of the City of Durham and Coach 
USA should be satisfied within 20 days of the Claimant's acceptance or 
declination of re-employment with MVT. To this effect, within 5 days of 
the date of his acceptance or declination of re-employment, Mr. Barnes 
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should provide Coach USA with the information specified in the 
Department's August 6, 2004 decision necessary for the computation of 
Coach's offset from its financial obligation of his earned income or 
realized cash benefits from employment between his last service with 
TMD and his acceptance or declination of employment with MVT. 

This decision is final and binding on the parties. 

\t~Q.£( .. ' 
Victoria A. Lipnic ~ 
Assistant Secretary of Labor 

Cathi
Typewritten Text
A-588



Final 2/18/05 
 

 
IBEW Local 753 v. City of West Plains, MO 

 DSP Case No. 01-18-4 
 March 23, 2004  

(Digest page no. A-589) 
 
 
 

Summary: The Claimant alleged that the City failed to comply with its obligation under the Special Section 13(c) 
Warranty for Application to the Small Urban and Rural Program (Special Warranty), by failing to engage in 
collective bargaining with Local 753 over terms and conditions of employment. The Department determined that 
members of Local 753 are "transportation related employees" and are covered under the Special Warranty, even 
though their maintenance of transit vehicles is performed out of the City's Public Works Department, rather than its 
Transit Department. It was further determined that the Special Warranty cannot confer additional rights beyond 
those already established under State law, which in this case consisted of meet-and-confer rights and not collective 
bargaining rights as that term is understood in the private sector. The Department also decided that the 
meet-and-confer process in which the parties had engaged satisfied the Special Warranty's requirements for the 
preservation and continuation of collective bargaining.  
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In the matter of arbitration between: 

IBEW Local 7 53 
Claimant 

v. 

City of West Plains, MO 
Respondent 

) 
) 
) 
) 
) 
) 
) 
) 
) 

DSP case no. 0 1-18-4 

Issued: March 23, 2004 

Origin of the Claim 

Local Union 753 (Local 753) of the International Brotherhood of Electrical 
Workers (IBEW) brings this claim under the "Special Section 13(c) Warranty for 
Application to the Small Urban and Rural Programn (Special Warranty). The 
Department of Labor (Department) has certified the Special Warranty as 
providing the protections required by Section 5333(b) of the Federal Transit 
law, 49 U.S.C. § 5333(b)l, for application to the Federal Transit Administration 
(FTA) grants of Federal transit assistance to the City of West Plains, Missouri 
(City) in the Federal Transit Administration's Small Urban and Rural Program 
under Section 5311 of the Transit law, 49 U.S.C. § 531 L Local 753 claims that 
the City has failed to comply with the requirements of the Special Warranty 
associated with all grants received by West Plains beginning in 1997, including 
FTA grant number M0-18-X021. Specifically, Local 753 claims that the City 
has failed to continue collective bargaining rights and has adversely affected 
rights and benefits of the employees represented by Local 753 by failing to meet 
and confer with Local 7 53 as required by Missouri state Jaw. 

Jurisdiction 

The City opposes the Department's assertion of jurisdiction over this claim 
because, under Missouri State law, a public employer such as the City cannot 
enter into a collective bargaining agreement with the Union. The City argues 
further that Section 5333(b) cannot override State law to require the City to 
engage in collective bargaining and enter into a collective bargaining agreement 
with the Union. 

1 49 U.S.C. § 5333(b) of the Federal Transit law is the recodification of Section 13(c) of the 

Federal Transit Act, formerly the Urban Mass Transportation Act of 1964, as amended. 
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The City accepted the terms of the Special Warranty as a condition _of its 
receipt of Federal assistance. Section B(4) of the Special Warranty provides: 

(4) Any dispute or controversy arising regarding the application, 
interpretation, or enforcement of the proVIsions of this 
arrangement which cannot be settled by the parties at interest 
within thirty (30) days after the dispute or controversy fig;t arises, 
may be referred by any such party to any final and binding 
disputes settlement procedure acceptable to the parties, or in the 
event they cannot agree upon such procedure, to the Department 
of Labor. .. for final and binding determination. 

This claim concems a dispute regarding the "application, interpretation, or 
enforcement" of the Special Warranty. Specifically, it concems Section B(3) of 
the Special Warranty, which incorporates Paragraph (4} of the National (Model) 
Section 13(c) Agreement (Model Agreement), which provides as follows: 

(4) The collective bargaining rights of employees covered by this 
agreement, including the right to arbitrate labor disputes and to 
maintain union security and checkoff arrangements, as provided by 
applicable laws, policies and/or existing coliective bargaining 
agreements, shall be preserved and continued. 

The Recipient agrees that it will bargain collectively with the union or 
otherwise arrange for the continuation of collective bargaining, and 
that it wili enter into agreement with the union or arrange for such 
agreements to be entered into, relative to all subjects which are or 
may be proper subjects of collective bargaining .... 

The right to meet and confer is_ covered under the statutory requirements as a 
form of collective bargaining. ATU Local 1338 v. Dallas Transit System~ case 
no. 80-13c-2, USDOL (1981); Employee Protections Digest, USDOL, p. A-248. 
Paragraph 4 of the Model Agreement requires that this right be preserved and 
continued as a condition of the receipt of Federal assistance. Local 753's 
allegation that the City has failed to continue collective bargaining rights 
constitutes a dispute regarding the a-pplication or interpretation of paragraph 4 
of the Model Agreement. The dispute remained unsettled for more than thirty 
days after it arose, and the parties we-re not able to agree to a final and binding 
dispute resolution procedure. Consequently, the Department has jurisdiction 
over this claim under paragraph B(4) of the Special Warranty. 
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The Claim 

Local 753 aileges that the City failed to comply with its obligation under the 
Special Warranty and Section 5333(b)(2)(B) to continue the collective 
bargaining rights of Local 753 and the employees it represents, by failing to 
meet and confer with the Local 753 in a meaningful manner concerning wages, 
vacation time, and other workplace issues. 

Missouri State Law 

Chapter 105 of the Revised Statutes of Missouri governs the labor relations 
between the City and its employees. Section 105.500(2) defines ~Exclusive 
bargaining representative" as follows: 

... an organization which has been designated or selected by 
majority of employees in an appropriate unit as the representative 
of such employees for purposes of collective bargaining. 

Chapter 105.510 provides that employees of the City may JOin labor 
organizations and "bargain collectively." That section of the State law describes 
the term "bargain collectively," as "the right to present proposals to any public 
body relative to salaries and other conditions of employment .... " Section 
105.520 further describes the process of bargaining applicable to these 
employees: 

105.520. Public bodies shall confer with labor organizations. -
Whenever such proposals are presented by the exclusive 
bargaining representative to a public body, the public body or its 
designated representative or representatives shall meet, confer and 
discuss such proposals relative to salaries and other conditions of 
employment.... Upon completion of discussions, the results shall 
be reduced to writing and be presented to the appropriate 
administrative, legislative or other governing body in the form of an 
ordinance, resolution, bi11 or other form required for adoption, 
modification or rejection. 

Claimant's Position 

Local 753 states that the employees it represents in the City's Public Works 
Department (sometimes referred to as t)le Utility Department), including those 
who perform maintenance work on the transportation vehicles and associated 
equipment under the Federally funded Project(s), have designated Local 753 as 
their bargaining agent. Local 753 alleges that the City has failed to collectively 
bargain with Local 753 over terms and conditions of employment for these 
employees following certification of Local 753 as their bargaining agent in 
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1997. Local 753 states that Missouri Law does provide authority for public 
employee unions and employers to enter into collective bargaining agreements. 
Local 753 also maintains that these employees, although not employed in the 
City's Transit Department, are nevertheless transit employees _covered by the 
Special Warranty. Local 753 asserts that the City has failed to meet with Local 
753 and to bargain in a meaningful manner as required by State law. 

Respondent's Position 

The City maintains that the City employees represented by Local 753 are not 
transit employees because they do not work in the City's Transit Department. 
The City also maintains that the Federal transit grant funds were received for, 
and applied to, only the City's Transit Department and no Federal funds were 
used to pay the wages and benefits of the City's Department of Public Works 
employees. Consequently, the City concludes that the Special Warranty does 
not cover these employees._ The City states that it has not diminished any 
wages, benefits and working conditions of employees in its Transit Department, 
and that it has increased pay for Transit Department employees by significant 
amounts. The City affirmatively maintains that, with respect to the 
Department of Public Works employees represented by Local 753, the City has 
met with the Union, presented proposals, considered Union proposals, and 
conferred and discussed matters pertaining to the Public Works employees as 
required by State law. 

Findings of Fact 

Local 7 53 filed this claim on behalf of the employees of the Public Works 
Department. Pursuant to Section 105.500 of Missouri law, the Missouri State 
Board of Mediation conducted an election for bargaining representative and, in 
November of 1997, certified Local 753 as the exclusive bargaining 
representative of the bargaining unit: 

... consisting of all full-time and part-time employees of the City 
Public Works Department including all DPW foremen, as well- as 
the meter readers, the city hall janitor and the warehouse f invoice 
clerk, excluding department heads and all other city employees.2 

2 NovembeT 13, 1997 Certificate ofRepTesentation issued by the Missouri State BoaTd of 
Mediation in !nternational BrotheThood of Electrical WoTkeTs, Local 753 v. City of West Plains, 
Public Case No. R 97-022. 
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Local 753 asserted tlmt employees it represents perform maintenance work on 
the City's transportation vehicles and associated equipment. 3 The City did not 
deny that employees represented by Local 753 perfonneci such work. 
Consequently, for purposes of this claim, the Local has established that its 
members performed maintenance work on the City's transportation vehicles 
and associated equipment. 

Local 753 has continued to serve as the exclusive bargruning representative of 
the Public Works Department employees since that 1997 certification. Upon 
becoming the certified bargaining representative, the Union gained the right to 
bargain on behalf of these employees pursuant to Section 105.500 of Missouri 
law. Neither party asserts that the bargaining rights provided under that law 
have changed since Local 753 was recognized as the bargaining representative 
in 1997. 

As a condition for receipt of the Federal grants of assistance the City agreed to 
abide by the terms of the Special Warranty providing the protections required 
by Section 5333(b). The first paragraph of Section A, "General Application," of 
the Special Warranty requires, among other things, that "the terms and 
conditions of this warranty ... shaJl apply for the protection of the transportation 
related employees of any employer providing transportation services assisted by 
the Project ("Recipient"), and the transportation related employees of any other 
surface public transportation providers in the transportation service area of the 
project..." 

Local 753 and the City participated in meetings and discussions on new terms 
and conditions of employment, but did not reach agreement on such new terms 
and conditions. Following these discussions, the City's negotiator presented to 
the City for its consideration the results of these discussions, including his 
recommendations for certain new terms and conditions of employment that 
would apply to these employees, including a wage increase that was sought by 
Local 753. The City subsequently implemented changes in the terms and 
conditions of employment applicable to these employees, including raising their 
wages. 

Discussion and Conclusions 

Coverage 

The City asserts that the employees represented by Local 753 who perform 
maintenance work on ·transportation vehicles are not covered under the Special 
Warranty because they do not work in the City's Transit Department and 

3 The City has a Transit Department, whose employees have not chosen an exclusive 
bargaining representative. 
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because no funds received by the City from a Federal transit grant were used to 
pay the salaries or benefits of these employees. However, Section A of the 
Special Warranty includes in its coverage any "transportation related" 
employees of any employer providing transportation services .assisted by the 
Project as well as other surface transportation providers in the service area of 
the project. The City is an "employer providing transportation services assisted 
by the Project," and maintenance of tran~portation vehicles is "transportation 
related." Neither the terms of the Special Warranty nor Section~5333(b)(2)(B) of 
the Transit Act limit coverage to employees who are paid from Federal grant 
funds. 4 Consequently, the. employees represented by Local 753 who perform 
maintenance work . on transit vehicles and related equipment are 
"transportation related" employees, and the Special Warranty covers them. 

Preservation of Collective Bargaining Rights. 

Section 5333(b) protects the status quo of collective bargaining rights, 
including meet and confer rights, but does not give a party additional 
bargaining, or meet and confer, rights that the party does not already hold 
from some source other than Section 5333(b). As incorporated into the Special 
Warranty and applied to this meet and confer situation, the Model Agreement's 
Paragraph (4) reference to "collective bargaining" must be understood as "meet 
and confer," and it cannot provide the Claimants with private-sector bargaining 
rights because they did not otherwise have such rights. 

The parties agree that Section 105.500 of the Revised Statutes of Missouri 
governs their labor relations. This provision establishes a public sector, meet­
and-confer relationship, not a collective bargaining relationship as that tenn is 
commonly understood in the private sector. While parts of that law refer to 
those meet and confer rights and procedures as "collective bargaining," the use 
of such terminology, by itself, does not establish private-sector collective 
bargaining rights or obligations for purposes of these Section 5333(b) 
protections.· The meet and confer obligation established under Section 105.500 
reqUires, for purposes of the Special Warranty, that the parties meet, confer 
and discuss proposals. . There has been no demonstration in this case that the 
parties are required to bargain to "agreement" or to "impasse," as those terms 
are understood in the private sector. Local 753 gained the right to meet and 
confer in NovembCr of 1997 when it became the exdusive bargaining 
representative of these employees. In this claim there is neither suggestion nor 

4 Compare, Rail Employees Association v. DaJJas Area Rapid Transit, case no. 00-13c-2, USDOL 
(2002), pp. S-6; DIGEST. p. __ (Transit grant recipient unsuccessfully argued that because it 
had never accepted operating assistance under the Federal Transit Jaw, no effects on 
"operating" aspects (salaries, benefits, assignments, seniority, etc.) could be covered under the· 
protective provisions applicable to its grant of capital, rather than operating, assistance}. 
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evidence that Local 753 has any other bargaining rights. Nor does the record 
suggest that there has been any change in Missouri Law concerning the meet 
and confer rights held by the Local 

The City met with Local 753 on various occasions, exchanged· and considered 
proposals, and discussed them to some extent. Following those meet and 
confer sessions, the City's negotiator offered his summary of appropriate tenns 
and conditions for these employees, to the City's governing bod.Y for adoption, 
modification or refusal. No violation of the Special Warranty's requirement to 
continue the existing meet and confer rights has been established in this case. 
Either party remains free to pursue any remedies that may be available under 
Missouri state law with respect to the State of Missouri's collective bargaining 
and/ or meet and confer requirements for public sector parties. 

This decision is final and binding upon the parties. 

~QJb~,~' ~c-'-
Victoria A. Lipnic ·,_--
Assistant Secretary of Labor 
for Employment Standards 
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ATU, Local 898 v. Macon, Georgia 
DSP Case No. 02-13(c)-2 

July 19, 2002 
(Digest page no. A-596) 

 
The following summary was prepared by the author specifically for this project, and does not 

constitute the official summary of the Department of Labor. 
 

 
Summary: The Department closed the case administratively without decision or prejudice after 
Claimant failed to respond to requests for information.  
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Roum N-5603 
200 Constitution Ave. NW 

Leroy Jackson, President 

Emp!oymen! Standards /',di, .. !:raH•:.>Ot 
Off-ce of La!:Jor-Managernen1 Siairl3rds 
Washington, D.C. 20210 · 

July 19, 2002 

Local 898, International Association of 
Machinists and Aerospace Workers 

3457 Walker Street 

202 /693-1224 

Macon, Georgia 31204 RE: ATU Local 898 v. Macon, Georgia 
DSP Case No. 02-13c-2 

Dear Mr. Jackson: 

By letter of June 17, 20021 informed you that if I did not hear from you by June 
27, 2002 I would close this case administratively. As of today I have had no reply from 
you in this matter. Therefore the above-styled case is closed administratively without 
decision and without prejudice. 

Sincerely yours, 

1Jf1-1MYl1~ f~ ' 
Bruce M. Leet 
Appeals Supervisor 

for Employee Protections Claims 

cc: Joseph McElroy, Director, Macon-Bibb County Transit Authority, 
815 Riverdale Drive, Macon, Georgia 31202 
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ATU, Local 1256 v. El Paso 
DSP Case No. 02-13(c)-3 

September 11, 2002 
(Digest page no. A-597) 

 
The following summary was prepared by the author specifically for this project, and does not 

constitute the official summary of the Department of Labor. 
 
 

Summary: Claimant filed a claim prematurely with the Department before pursuing local dispute 
resolution procedures contained in the 13(c) Arrangement. The Department dismissed the claim 
without prejudice and referred it back to the parties for consideration under local procedures.  
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Room N-5603 
200 Constitution Ave. NW 

Mr. George T. Myers 
President I B.A., ATU Local1256 
P.O. Box 512331 
El Paso, Texas 79951-0007 

Mr. Raymond Telles 
Assistant City Attorney 
2 Civic Center Plaza, 9th Floor 
El Paso, TX 79901 

Dear Parties: 

Emp!oymenl Standards Adm!fli;,tration 
Office of labor-Management Sto.ndartis 
Washington, D.C. 20210 

September 11, 2002 

202 I 693-1224 
bleet@dol-esa.gov 

re: ATU Local 1256 v. El Paso 
DSP case no. 02-13c-3 

In this claim for Section 13(c) employee protections, the City of El Paso asserts 
that the claim is not property before the Department of Labor because the local dispute 
resolution procedures in the Section 13(c) Arrangement have not been pursued. In 
reviewing Section 15 of the Protective Arrangement, and the information currently in 
the record, I find that the City is correct. 

Section 15(a) of the Arrangement provides a procedure for raising and pursuing 
claims thereunder. That procedure contains the several steps, including filing the claim 
initially with the City, and if the claim is not immediately honored the claimant may 
request joint investigation of the claim with the City. Thereafter, if the claim is rejected 
by the City,."the claim may be processed as hereinafter provided in paragraph 15(b) 
below." There is no indication in the record to counter the City's assertion that these 
preliminary procedures have not been followed. 

This claiin is dismissed as premature and is referred back to the parties for 
consideration under the local procedures established in Section 15 of their 13(c) 
Arrangement. This dismissal is without prejudice to the Claimants and their pursuit of 
this claim. 

Sincerely yours, 

._/V iNT~~ 
/P~f''· 

Bruce M. Leet 
Appeals Supervisor 

for Employee Protections Claims 
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Final 3/31/05 
 

 
Nonunion Employees v. New York City Department of Transportation 

 DSP Case No. 03-13c-02 
 December 9, 2003 

 (Digest page no. A-600) 
 
Summary: The Claimants were 132 nonunion employees facing certain operational changes by the New York City 
Department of Transportation. They claimed the right to notice and discussion of the changes, pursuant to 
Department of Labor certifications, which provided nonunion employees "substantially the same levels of 
protection as are afforded to employees represented by the union." The Department determined that the collective 
rights for notice and negotiation, as stated in the union negotiated Protective Agreement, cannot be broadly 
construed to apply to individual, nonunion employees, and the claim of the nonunion employees for such rights was 
denied.  
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In the matter of arbitration between: 

Nonunion Employees 

Claimants 

V. 

New York City Department of Transportation 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) Respondent 

DECISION 

Origin of the Claim 

OSP Case no. 03-13c-02 

Issued: May 24,2004 

This claim arises under Federal Transit Administration grants of financial assistance 
made to Respondent New York City Department of Transportation (NY DOT). Pursuant to 
Section 5333(b) of the Federal Transit Jaw,' the Department of Labor (Department) must certify 
that fair and equitable labor protective provisions have been included when grants of assistance 
are made to transit operators.- The Department has certified the protective arrangements for each 
of the applicable grants on the basis of: a) the terms and conditions in the August 8, 1975 
Agreement (1975 Agreement) between Transport Workers Union (TWU) Local 100, 
Amalgamated Transit Union (ATU) Local 1 179, and other local unions affiliated with the TWU 
and the A TU; several private transportation companies; and the Respondent; b) the additional 
provisions in Exhibit A to the 1975 Agreement; and c) the additional terms and conditions 
provided by the Department's letters of certification issued pursuant to Section 5333(b). 
Claimants in this case are 132 employees of four private bus companies2 signatory to the 1975 
Agreement that have contracted with the Respondent to provide bus service in and around the 
New York City metropolitan area. These employees are not represented by any union and are 
not covered by any coiJective bargaining agreement, and therefore are referred to as the 
"nonunion employees." 

At issue in this case is paragraph 4 of the Department's certification letters, issued in 
connection with FfA projects numbered NY-03-0345, NY-03-0329, NY-90-X418, NY-90-
X465, and others, which states: 

1 49 U.S.C. §5333(b). This is the recodification of Section 13(c) ofthe FTA, formerly known as the Urban Mass 
Transportation Act of 1964. 
2 The four bus companies involved are Jamaica Buses, Inc., Command Bus Co., Inc., Green Bus Lines, Inc., and 
T riboro Coach Corporation. These companies will be collectively referred to as the "bus companies." 

Cathi
Typewritten Text
A-600



Employees of urban mass transportation carriers in the service area of the project, 
other than those represented by the local unions which are party to, or are 
otherwise referenced in the protective arrangements, shall be afforded 
substantially the same levels of protection as are afforded to the employees 
represented by the union under the August 8, 1975 agreement and this 
certification. Such protections include procedural rights and remedies as well as 
protections for individual employees affected by the project. (Emphasis_added.) 

As the result of this paragraph in the Department's certification letters, employees that are not 
represented by the unions signatory to the 1975 Agreement are entitled to "substantially the same 
levels of protection" as those employees that are represented by the signatory unions. The claims 
at issue here require a determination regarding the meaning of"substantially the same levels of 
protection." 

In their claim, the Claimants seek substantially the same levels of protection afforded 
represented employees under paragraph 8 of the 1975 Agreement. That provision states: 

In the event the Recipient contemplates any change in its organization or 
operations which will result in the dismissal or displacement of employees, or 
rearrangement of the working forces represented by the union as a result ofthe 
Project, the Recipient shall give reasonable written notice of such intended change 
to the Union. Such notice shall contain a full and adequate statement of the 
proposed changes to be effected, including an estimate of the number of 
employees of each classification affected by the intended changes. Thereafter, 
within 30 days from the date of said notice, the Recipient and the Union shall 
meet for the purpose of reaching agreement with respect to the application of the 
terms and conditions of this agreement to the intended changes. Any such change 
involving a dismissal, displacement or rearrangement of the working forces 
represented by the Union shall provide for the selection of forces from the 
employees represented by the Union on bases accepted as appropriate for 
application in the particular case; and any assignment of employees made 
necessary by the intended changes shall be made on the basis of an agreement 
between the Recipient and the Union. In the event of a failure to agree, the 
dispute may be submitted to arbitration by either party pursuant to paragraph (9) 
of this agreement. In any such arbitration, the terms of this agreement are to be 
interpreted and applied in favor of providing employee protections and benefits 
no less than those established pursuant to §5(2)(f) of the Interstate Commerce 
Act. 

Respondent's Operational Plans 

At the time of the subm'ission of their claim, the nonunion employees alleged that the 
Respondent was in the midst of making operational changes regarding its use of the bus 
companies, and those changes would result in the dismissal or displacement of the nonunion 
employees of the bus companies. Claimants assert that the Respondent "threatens to act in the 
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immediate future" in implementing such operational changes, thus triggering their right to 
substantially the same rights as those set out in paragraph 8 of the J 975 Agreement. 

In response, the Respondent submits that, as the result of a competitive sourcing 
requirement to which it must adhere, it has considered for a number of years making changes to 
the operation of the bus lines. The Respondent concedes that among the changes it has 
considered over the years has been the transfer of the bus operation from the private bus 
companies to the Metropolitan Transit Authority (MT A), a public agency. Th~_Respondent 
indicated that it had engaged in talks with the MT A regarding their assumption of the bus 
operations, and had set June 30, 2003, as a target date for the execution of an agreement between 
the MTA and the Respondent on the assumption ofbus operations, but that this date had passed 
without an agreement. As recently as October 2003, however, the Respondent asserted that its 
talks with the MTA remained in their infancy, that no agreement on the transfer of the bus 
operations was imminent, and that state legislation, which would be necessary in order to provide 
the MTA the authority to operate a regional bus line, was not presently contemplated. 

During the Department's consideration of the claim, the Claimants advised the 
Department that the Respondent announced to the press that it had entered into an agreement 
with the MT A to transfer, effective July I, 2004, the operation of the bus service from the private 
bus companies to the MTA. The Department takes administrative notice of the Respondent's 
current operational plans, although the immediate nature of these plans has no substantive impact 
on the determination in this case. 

Positions of the Parties 

Claimants argue that pursuant to paragraph 4 of the Department's certification letters, 
they are entitled to substantial1y similar protections to those established in paragraph 8 of the 
1975 Agreement. In particular, claimants assert that they are entitled to notice from the 
Respondent of any contemplated operational changes that will result in dismissal or displacement 
of employees, and are further entitled to meet with the Respondent to "review and discuss" all 
contemplated changes. 

The Respondent argues that the Claimants are not entitled to paragraph 8 rights for a 
number or reasons. The Respondent first advances various procedural roadblocks to the 
effectuation of the Claimants' argument, including that the Respondent "ha[s] no actual plan" to 
make operational changes and that therefore paragraph 8 rights, if they exist, are not yet 
triggered. In addition, the Respondent argues that in order for paragraph 8 rights to apply, any 
contemplated changes must be made "as the result of the Project," and that this causal condition 

· has not been met. On the merits of Claimants' argument that they are entitled to "substantially 
the same levels of protection" as in paragraph 8, the Respondent argues that such protections are 
uniquely applicable to employees represented by the union signatories to the 1975 agreement and 
cannot be applied to the no_nunion Claimants in this case. 
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Discussion and Conclusion 

For the reasons set forth below, it is determined that the Claimants are not entitled to 
notice and the opportunity to negotiate with the Respondent regarding contemplated operational 
changes under paragraph 8 of the 1975 Agreement. Thus, it is unnecessary to reach a 
conclusion on the procedural issues raised by the Respondent, including whether the 
Respondent's operational changes are the result of a federal project. 

Section 13(c) agreements contain provisions, as does the 1975 Agreement, requiring the 
grantee or recipient to provide advance notice to the union of contemplated changes in the 
organization or operation of the transit system that may result in the dismissal or displacement of 
employees or in the rearrangement of work forces. Once notice has been provided, the grantee 
and the signatory union are required to agree on implementing terms to apply the Section 13(c) 
agreement to the intended changes. Implementing agreements had their origin in rail labor 
protection, where they typically addressed seniority roster "dovetailing," the assignment of work 
to affected employees, the consolidation of work rules, and other transitional matters affecting 
groups of employees.3 This concept was subsequently applied in the transit industry. 

Clearly, in their origin, rights to notice of operational changes and the subsequent 
negotiation over the impact of those changes presumed that the rights would inure to a 
bargaining representative that could mitigate any adverse affects to the employees on a coJJective 
basis. This application is underscored by examining the language of paragraph 8 itself, which 
requires with particularity that "the Recipient shall give reasonable written notice of such 
intended changes to the Union," and that "the Recipient and the Union shall meet for the purpose 
of reaching agreement with respect to the application of the terms and conditions of [the 13( c) 
agreement] to the intended changes." (Emphasis added.) 

Moreover, the right to notice and negotiation over the effects of proposed changes are 
intertwined. Unlike the right to bargain a first-time agreement, which is not entirely dependent 
on advance notice to the other party, the right to negotiate over the impact of contemplated 
operational changes where an existing agreement is in place is meaningless absent notice of the 
changes and the nature of those changes.4 In the context of anticipated operational changes, the 
right to bargain presupposes that the party contemplating the changes will provide reasonable 
notice to the affected party. l11e right to bargain over the impact of contemplated changes is 
hollow without such prior notice. Similarly, the right to be notified of a proposed change is 

3 See "Transit Labor Protection- A Guide to Section 13 (c) Federal Transit Act, " National Research Council 
{1995). 
4 Similacly, under the National Labor Relations Act, the obligation to negotiate an initial collective bargaining 
agreement consists of"'the mutual obligation of the employer and the representative of the employees to meet at 
reasonable times and confer in good faith with respect to wages, hours, and other terms and conditions of 
employment_ ... " 29 U.S.C. § 158{ d). By contrast, in the case of an existing collective bargaining agreement that 
one party seeks to terminate or modify, the same duty to bru-_gain includes the obligation to "serve written notice 
upon the other party to the contfact of the proposed termination or modification sixty days prior to the expiration 
date thereof, or ... sixty days prior to the time it is proposed to make such termination or modification." 29 U.S.C. 
§ 158( d)( I). By analogy, it is apparent that when operational changes have an impact on an existing arrangement, 
the duty to bargain over those changes, and the attendant bargaining right of the other party, cannot be satisfied 
without prior notification to the other party of the proposed changes. The two components are entirely 
interdependent. 

4 

Cathi
Typewritten Text
A-603



relatively empty without the concomitant right to bargain over the impact of the proposed 
change. 

Because of their nature, not all collective rights and obligations contained in the 1975 
Agreement can be interposed to the same affect on individual employees such as the Claimants. 
For this reason, the Department's certification letters require that the recipient provide not 
identical or indistinguishable protections for employees unrepresented by signatories to the 
Section 13( c) agreement, but rather provide "substantially the same" levels of protection for 
those employees. There are some rights set out in Section 13(c) agreements, such as the right to 
submit claims to a collectively bargained grievance-arbitration process, that presume the 
existence of a collective bargaining representative. Such rights do not have "substantially the 
same" meaning or application in the absence of such an employee representative. See, e.g., 
Swanson v. Denver Regional Transportation District, DEP Case No. 77-13c-24, Employee 
Protections Digest A-186 (I 98 I) (an individual employee who was not represented by the union 
was not entitled to have applied to him terms intended to apply only to bargaining unit 
members). As stated in Swanson, "[w]here a provision in a protective arrangement is by its 
terms directly applicable to members of a bargaining unit, employees who are not members of 
the bargaining unit are entitled to substantially the same level of protection as provided to 
bargaining unit members. Provision of substantially the same level of protection does not, 
however, require the broad interpretation of {the Section I J(c) agreement} proposed by the 
Claimant. " !d. at A-194 (emphasis added). 5 

This point is underscored by examining the Department's nonunion employee 
certification letter. In cases in which neither the grantee's employees, nor the employees of any 
other transit provider in the service area are represented by a union, the Department nevertheless 
must certifY that the recipient has agreed to the application of a basic set of statutorily sufficient 
labor protective provisions. The Department does so by issuing a nonunion certification letter 
that compels the grant recipient to adhere to certain protective provisions, such as the 
maintenance and preservation of previously existing employee rights and privileges and the 
financial responsibility to protect and compensate employees who are placed in a worse position 
as a result of the federal project. Notably, nowhere in the Department's nonunion certification 
letter is any mention of the rights contained in the instant Section l3(c) agreement to notice of 
contemplated changes and the ability to bargain over the impact of those changes. Such rights, 
as stated in the 1975 Agreement, are collectively oriented and have no "substantially similar" 
application to individual employees. 

5 On this point, it is not suggested that notice, particularly notice involving work reduction or layoff, to individual 
employees not represented by the signatory unions would not be of benefit to those employees. This decision holds 
only that the 1975 Agreement in this case provided for notice in the context of an attendant bargaining right, which 
indicates, for the reasons stated above, that it flows to the employee representatives rather than to individual 
employees. Similarly, it is not suggested as a broad princfple that many rights and obligations enumerated in the 
1975 Agreement can arguably be characterized as exclusively collective in nature and therefore inapplicable to 
individual employees. If this were so, the meaning of the Department's certification letter requiring that employees 
not represented by the signatory unions be provided "substantially the same levels of protection" would be lost. 
Rather, this decision should be viewed as one that is narrow in context, with applicability only to the limited issue of 
the meaning of"substantially the same" notice and negotiation rights contained in paragraph 8 of the 1975 
Agreement. 
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There is no precedent in this area, nor do the Claimants cite any, for the expansive 
proposition that essentially collective rights contained in the Section l3(c) agreement can be 
broadly construed to apply to individual employees unrepresented by the signatory unions. 
Nothing in the tenns of the Department's certification letter, the I 975 Agreement, or the statute 
itself compels such a result. For the foregoing reasons, the Claimants' claim for notice and 
negotiation in this matter is denied.6 

Dated: M{t }'-1 , J-<>d-f 
Victoria A. Lipnic 
Assistant Secretary of Labor for 
Employment Standards 

6 The Claimants requested that the Department bifurcate their claim in this matter into two parts. In this first part, 
which is fully addressed by this Decision, the Claimants assert rights to notice and negotiation under paragraph 8 of 
the 1975 Agreement ]n the second part of their claim, which remains to be presented and decided, the Claimants 
will assert rights to substantive protections under the 197 5 Agreement 
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James Lindsey et al. v. Dallas Area Rapid Transit Authority 
DSP Case No. 03-13(c)-06 

April 15, 2008 
Final Decision 

(Digest page no. A-615) 
 

The following summary was prepared by the author specifically for this project, and does not 
constitute the official summary of the Department of Labor. 

 
 
Summary: Claimant had been previously found to have standing to represent displaced or dismissed 
employees of a contractor whose service agreement was terminated for convenience. James Lindsey 
et al. v Dallas Area Rapid Transit Authority, DSP Case No. 03-13(c) – 06, Interim Decision. The 
Dallas Area Rapid Transit Authority (DART) had terminate its service agreement with Claimants’ 
former employer 27 months before its termination date, and took over direct operation of the 
services. Less than 25 percent of Claimants were rehired, and those who were returned as 
probationary employees without seniority at entry level wages and hours. Claimants argued 
unsuccessfully that operating and capital funds at DART were “inexplicably intertwined,” and that 
no mutually agreed upon forum was available to pursue a claim regarding the impacts of operating 
assistance. Lengthy discovery issues ensued. The Department analyzed the claim according to the 
three step burden of proof typical of 13(c) arrangements. Claimants met the first step: to identify the 
federal project or use of federal funds and the harm that Claimants sustained as a result. The second 
step shifted the burden to DART to prove that the alleged harm was not caused as a result of the 
federally funded project. The Department concurred in DART’s contention that it had terminated the 
service agreement because of poor performance on the part of the contractor. The third and final step 
of the analysis shifted the burden back to Claimants to prove that federal funding did play a role in 
the harm to their employment. The Department found that Claimants failed to meet their burden, and 
concluded that the contract had been terminated for performance reasons rather than as a result of a 
federally funded project.  
 
In its final decision, the Department found that federal assistance had not been used to terminate the 
contract prior to the end of its term, but rather, that the contract had been terminated for performance 
reasons.  
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In the Matter of Arbitration: 

James Lindsey et al. 
Claimants 

v. 

Dallas Area Rapid Transit Authority 
Respondent 

DSP Case No. 03-13c-06 

FINAL DECISION 

Issued: April 15, 2008 

THE CLAIM 

This claim involves some 400 former employees of First Transit, Incorporated 
(FTI), a former contract operator of certain fixed route services of the Dallas 
Area Rapid Transit Authority (DART). DART terminated its service agreement 
with FTI on October 6, 2003, twenty-seven months before it was due to 
terminate, and took over direct operation of the transit services, employing new 
hires and somewhat less than twenty-five percent of the former FTI employees. 
Those who were rehired were employed as probationary employees without 
seniority and at entry level wages and benefits. 

The FTI employees had been represented by Amalgamated Transit Union Local 
1635 (Local 1635). The termination of FTI's contract resulted in the loss of 
most of Local 1635's membership at a time when its President was too ill to 
keep up with the operation of the Local. Mr. James Lindsey, an Executive 
Board Member of Local 1635, filed a timely local claim against DART, as 
authorized by Local 1635's Vice President and four Executive Board Members. 
The claim was on behalf of all former FTI employees who were dismissed or 
rehired by DART at lower seniority, wages, and benefits. When DART 
challenged Mr. Lindsey's authority to file the claim, he attempted to clarify his 
authority and presented a list of some 400 individuals who allegedly were 
affected by the termination of the FTI contract. The list was apparently 
composed of all union and nonunion employees of FTI involved in the DART 
contract service. Mr. Lindsey also announced, at that time, his intention to file 
claims on behalf of each affected indiviel1;1al separately, if DART would not 
consider them as a group. 

Following rejection of the claim by DART, Mr. Lindsey filed a timely claim with 
the Department of Labor. DART immediately questioned Mr. Lindsey's 
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authority to file with the Department based on the circumstances of Local 
1635, Mr. Lindsey's level in the Local 1635's leadership hierarchy and the 
applicability of certain of the protective arrangements cited in the claim. Given 
these circumstances, the Department concluded that the issue of Mr. Lindsey's 
standing to pursue the claim needed to be resolved as a preliminary matter. 

On October 11, 2005, the Department issued an Interim Decision finding that 
Lindsey and the bargaining unit claimants he sought to represent had standing 
by reason of an authorizing memorandum from Local 1635's Vice··President 
and four Executive Board Members issued during the Local President's 
incapacitation.! Allegations by DART that the Local had closed and that the 
Local's trustee and the Amalgamated Transit Union International (ATU) 
opposed the claim were not supported by the record. Additionally, the 
Department found that Lindsey could represent non-bargaining unit and 
service area employees, pursuant to the terms of a 1992 Addendum to the 
ATU-DART protective agreement for capital assistance, if they had satisfied 
local claims procedures and provided him with signed authorizations by the 
closing of the record for this arbitration. All individuals who were either 
members of the former F'I'I-Local 1635 bargaining unit or who appeared on the 
list of employees presented to DART with the October 2003 local claim were 
deemed to have satisfied the local procedures. 

THE PROTECTIVE ARRANGEMENTS 

In his claim before the Department, Mr. Lindsey cited the certifications of 
employee protections at DART under Section 5333(b) of Title 49 of the U.S. 
Code, Chapter 53. For operating assistance, including capitalized preventive 
maintenance, the p-rotections are memorialized in the Operating Assistance 
Protective Arrangement dated October 22, 2003. The 2003 Operating 
Assistance Protective Arrangement covers employees of DART and other mass 
transit employees in the service area. ATU Locals 1338 and 1635, as 
representatives of the direct employees of DART and DART's contractor 
employees, respectively, are deemed parties to the Arrangement. For capital 
assistance, the employee protections can be found in three documents: 1) the 
Department's September 30, 1991 certification; 2) Attachments A and B of the 
September 30, 1991 certification; and 3) a September 1992 Addendum. The 
September 1992 Addendum applies to employees of private mass 
transportation companies in the service area of DART, such as F'I'l. 

1 See James Lindsey et al. v. Dallas Area Rapid Transit Authority, DSP Case No. 03- 13c-06, 
INTERIM DECISION, October 11, 2005, Employee Protections Digest. The Interim Decision was 
limited to the question of the standing of the Claimants to file with the Department of Labor for 
a final and binding resolution of the dispute. The merits of the claim were not addressed. 
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In the Interim Decision, the Department ruled that it would not hear claims 
relating to Federal operating assistance, because the October 22, 2003 
Operating Protective Arrangement provides for private arbitration under the 
auspices of the American Arbitration Association and does not contemplate a 
role for the Department. 2 The September 1992 Addendum, on the other hand, 
clearly provides for the final and binding settlement of disputes involving 
capital assistance by the Department, if the parties are unable to agree on 
another procedure. Contrary to the assertion of DART, the Department ruled in 
the Interim Decision that the term "representative" as used in Paragraph ( 16)(a) 
of the Addendum does not refer exclusively to Local 1635. Therefore, the 
Department concluded that employees, individually or through a chosen 
representative, may request a final and binding determination by the 
Department of issues involving capital assistance under the September 1992 
Addendum. 

The September 1992 Addendum contains a burden of proof at Paragraph 16(b). 
This paragraph applies to controversies, such as this, concerning whether or 
not employees have been affected by a Federal grant and are thereby entitled to 
protections as specified in Title 49 of the U.S. Code, Chapter 53, Section 
5333(b) and the Department's certifications of employee protections for DART. 
Paragraph 16(b) reads as follows: 

(b) In the event of any dispute as to whether or not a 
particular employee was affected as a result of the Project, it shall 
be the obligation of the employee to identify the Project and specify 
the pertinent facts of the Project relied upon. It shall then be the 
burden of the Public Body or the private transit employer, 
whichever is the party to the dispute, to establish affirmatively that 
such effect was not a result of the Project, by proving that factors 
other than the Project affected the employee. The claiming 
employee shall prevail if it is established that the Project had an 
effect upon the employee, even if other factors may also have 
affected the employee. 

POSITION OF THE CLAIMANTS 

The Claimants contend that Federal assistance was used to terminate the FTI 
contract before the end of its term and facilitate DART's assumption of direct 
operation of the service. They initially cited Federal Transit Administration 

2 The Department has consistently ruled that, where a Claimant is a member of a unit 
represented by a labor uni0n and the protective agreement or arrangement to which the union 
is a party provides for a final settlement of claims without reference to the Department of 
Labor, the Department does not have jurisdiction to consider the claim. (See Calvin (Grimes) 
Muhammad v. Houston Metro, OSP Case No. DSP-97-13c-2, March 9, 1998, Employee 
Protections Digest, p. A-469 .) 
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(FTA) Project Number TX-90-X582 and capital preventive maintenance as the 
l"ederal project that had affected the FTI employees. However, the letter to the 
Department accompanying Mr. Lindsey's claim form also mentioned certain 
new buses that were funded by the same project. In subsequent 
communications and briefs the Claimants listed additional FederaLgrants 
which they believe may have caused or facilitated the takeover of the FTI 
service. Some of these grants provided for the purchase of buses, which the 
Claimants alleged were used as replacements for those operated by First 
Transit.3 They also suggested that other grants may have funded such 
activities as the closeout payment to FTI for the early termination of its 
contract, the hiring and training of replacement workers, the repair and 
rehabilitation of buses neglected by First Transit, and improvements to 
maintenance and other facilities previously utilized by First Transit but owned 
by DART. 

On several occasions following the Interim Decision, the Claimants 
unsuccessfully petitioned the Department to arbitrate this claim based on the 
alleged effects of both operating and capital assistance. They alleged that the 
capital preventive maintenance in FTA Project Number TX-90-X582 was not 
traditional operating assistance. They also claimed that operating and capital 
funds at DART were "inexplicably intertwined" in effectuating the 2003 
operational change which resulted from the takeover of FTI service by DART. 
Additionally, the Claimants put forth several theories for the consolidation of 
separate arbitrations on operating and capital assistance based on the 
commonality of the issues; undue prejudice, delay and cost; and the possibility 
of conflicting or inconsistent rulings or awards. 

The Claimants further argued, unsuccessfully, that no mutually agreed upon 
forum was available to pursue a claim based on the effects of operating 
assistance. During the course of this arbitration, they filed for arbitration with 
the American Arbitration Association (AAA), as provided under the terms of the 
2003 Operating Assistance Protective Arrangement. DART, however, refused to 
join in the request. Despite the Claimants' reference to the protective 
arrangements and the Department's ruling on their standing to arbitrate 
similar issues based on capital assistance, the AAA found that no contract or 
agreement to arbitrate existed between the Claimants and DART on the 
operating assistance matter. The AAA, consequently, administratively closed 
the Claimants' arbitration request on July 6, 2006. 

The Claimants petitioned for broad discovery on the alleged use of operating 
and capital assistance in the abrogation of the FTI contract and takeover of the 
contracted service. They claimed that Fed.eral assistance was used in the 
termination of the FTI contract; the assumption and direct operation by DART 

3 All buses operated by First Transit in DART service were provided and owned by DART. 
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of FTI service and maintenance; the repair of buses operated by FTI but owned 
by DART; the replacement of FTI rolling stock with new buses; physical plant 
improvements necessary for bringing the FTI service in-house; and other 
unspecified activities necessitated by the abrogation of the FTI service contract. 
Furthermore, they suggested that operating and capital funds were inseparable 
or had been intermixed in some of these activities. On March 26, 2007, the 
Department issued a discovery order which allowed the examination of 
operating and capital expenditures, but specified that only capital expenditures 
would be considered in the final arbitration decision. 4 

The Claimants subsequently embarked on a six-week period of discovery as 
described in the Discovery section of this decision. A forensic accountant was 
employed by the Claimants to examine FTA grant dispersals, DART 
expenditures of Federal funds, and related general ledger entries in DART's 
financial records. The Claimants requested documentation of events and 
expenditures along five areas of inquiry and deposed DART's Chief Financial 
Officer (CFO). 

The CFO testified that DART had considered several cost saving scenarios, 
involving the potential termination of the FTI service contract, and that these 
had been summarized in a short analytical document. The CFO further stated 
that the final decision to terminate the FTI contract had been based largely on 
operational, rather than financial, grounds. A chief consideration was FTI's 
failure to properly maintain DART's buses and other property. In fact, DART 
anticipated that the termination of the FTI contract would save little or no 
money over the long-term. 

The Claimants alleged that DART failed to fulfill its discovery obligations by 
withholding much of the information and documents requested. They claimed 
that DART did not produce documents relating to three of the five categories in 
their requests. While DART provided 2800 pages of reimbursement information 
from the FTAcomputer database, it would not furnish general ledger 
information from its own accounting system. DART did not provide documents 
from a specific request following and partially derived from the Claimants' 
deposition of its CFO. These included general ledger information and the cost­
benefit analysis concerning the termination of the FTJ contract; documentation 
and reimbursement information for physical plant improvements possibly 
related to the termination; documentation and reimbursement information for 
the purchase of certain buses; cure notices concerning FTI's maintenance 

4 The discovery order ruled that the Department is not an appropriate avenue for appeal or 
redress of any refusal to arbitrate by a party to the October 22, 2003 Operating Assistance 
Protective Arrangement or any ruling of lack of jurisdiction by an arbitrator or administrating 
agency. The Department stated that the Arrangement is in the nature of a contract under 
which the parties may have a remedy at law. It also affirmed that the Department is not a party 
to the Arrangement and lacks any authority to enforce the Arrangement. 
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deficiencies and receipts, disbursements, and other information regarding 
DART's maintenance of buses formerly operated by FTI; DART's bus 
replacement schedule; memos from planning meetings referenced by the CFO; 
and information concerning the final payout DART negotiated with FTI when it 
abrogated the service contract. 

The Claimants maintain that DART's failure to fulfill the Department's 
scheduling and discovery order deprived them of the opportunity to make a 
forensic accounting evaluation of the contract's termination and r-elated 
expenditures. They conclude that, since the termination resulted in no cost 
savings, despite immediate reductions in routes, salaries, and employment 
levels, offsetting capital expenditures must have occurred, related to the 
termination, of the type typically reimbursed by Federal grants. They state that 
they were deprived of a reasonable opportunity to develop and prove their claim 
by DART's discovery failures. As a consequence, they call for the Department to 
reopen and enforce its discovery order or draw an inference that the documents 
withheld would prove their allegations. As a remedy they request an award to 
the Claimants of a priority of reemployment and displacement or dismissal 
allowances. 

POSITION OF THE RESPONDENT 

DART alleged that the Claimants failed to meet the first step of their burden of 
proof, concerning capital assistance, because their initial claim cited only the 
capital preventive maintenance portion of FTA Project Number TX-90-X582. 5 

Capital preventive maintenance funds are treated as operating assistance in 
the Department's labor protective certifications and are thus not within the 
purview of this arbitration. The funds had been used by DART to reimburse 
itself retroactively, as permitted by the FTA, for Fiscal Year (FY) 2002 vehicle 
and non-vehicle maintenance performed by its three contractors, FTI, ATC 
Vancom, and Herzog Transit Services. Consequently, DART believed that the 
Claimants had failed to address any capital assistance project and draw a 
nexus between any capital funds and the harms that had befallen them. DART 
thus opposed any further discovery and moved for a dismissal of the complaint. 

The Respondent additionally countered that the Claimants were affected solely 
by the termination of the FTI service contract and that the termination was 
neither caused by nor carried out with Federal funds. DART cited two reasons 
for the abrogation of the contract. 

5 The applicable burden of proof is reproduced in the section of this decision entitled The 
Protective Arrangements. An explanation of the burden of proof is included in the Discussion 
section. 
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First, a severe budget crisis occurred in FY 2003, because sales tax revenue to 
DART had declined for three years in a row and was projected to fall by 33 
percent over the long-term. This prompted DART to cut its operating budget by 
$12.5 million and scale back its capital program by $1.4 billion. Included in 
the cutbacks were the elimination of 17.8 percent of the routes fOrmerly 
operated by FTI and the partial elimination or reduction in frequency of 10.9 
percent of the remaining former FTI routes. DART also eliminated 4.7 percent 
of the routes it operated directly and partially eliminated or redu<;;"ed frequency 
on an additional 30.9 percent of its routes. Within this context, DART was able 
to cancel $65 million in payouts over the next 27 months by terminating the 
FTI contract "for convenience" and negotiating a one-time cash settlement of 
$1.5 million with FTI. 

Second, DART had experienced continued problems with FTI's maintenance of 
DART-owned buses and equipment. Contract performance issues relating to 
such deficiencies were communicated to FTI by letter on March 20, 200 1, 
December 5, 2001, and May 9, 2003. In November 2001, DART inspected a 
total of 30 buses at two FTI operated facilities, and all 30 were found to be 
inadequately maintained under contract standards. The December 5, 2001 
communication warned FTI that the deficiencies in maintenance endangered 
the performance of its contract and, if not corrected, could result in its 
termination for default. The May 9, 2003 communication presented a recent 
statistical process control inspection which, by extrapolation, concluded that 
89% of the DART fleet operated by FTI was in service with defects that did not 
comply with its operating contract. Once again, DART warned FTI that the 
condition of DART's buses "places your continued performance under the 
Contract in grave danger." By letter dated June 25, 2003, DART notified FTI 
that their contract was "terminated in whole for [DART's] convenience, effective 
October 6, 2003." The notice further directed FTI to submit a settlement 
proposal within 14 days. Thereafter, the parties negotiated a final payment of 
$1.5 million which, DART maintains, avoided the litigation that would have 
resulted had DART terminated the contract for substandard maintenance. 

DART further maintains that no Federal capital assistance received by it 
adversely affected the Claimants and that the Claimants failed to prove any 
such connection. DART provided the Claimants with information on five years 
of Federal capital grants, which, it stated, failed to show any causal connection 
between Federal funding and the negative effects on the Claimants. With regard 
to Federal Grant Number TX-90-X582, cited by the Claimants, capital 
assistance funds were accepted for light rail and transit center construction 
unrelated to the FTI service, the purchase of fare collection and dispatch 
equipment, and the purchase of 16 replncement buses. DART alleged that the 
number of buses in its active fleet was not changed by the 16 buses and that 
they were not delivered until one year after the termination of the FTI contract. 
Capital assistance received from other Federal grants in FY 2003 funded 
unrelated construction activities and a delayed payment for eleven buses 
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delivered in 1999. DART concluded that the Claimants were unable to draw 
any connection to effects on former FTI employees from any Federal grant. 

With regard to Federally funded buses, DART insists that the Claimants failed 
to show any relationship between the termination of the FTI contract and/ or 
the harms that befell them and any retirement, purchase, or repair of buses. 
While the Claimants raise the composition of DART's fleet before and after the 
termination of the FTI contract, the Respondent states that such is merely a 
reflection of the severe economic crisis that it experienced at the time. DART 
states that reductions in its bus fleet actually began in 2001. In 2003, however, 
the aforementioned service cutbacks in both FTI and DART routes necessitated 
a 13.4 percent reduction in DART's overall fleet in one year. However, FTA 
standards concerning the useful life of transit vehicles and previous 
commitments to a bus replacement schedule resulted in both bus retirements 
and purchases during the period. 6 DART holds that there is no connection 
between the FTI contract termination and the resulting bus deliveries.7 While 
90 40-foot buses were delivered in 2002, this followed the retirement of 165 
buses that had reached the end of their useful life in late 2001. Similarly, the 
delivery of 80 40-foot buses in 2004 followed the retirement of 92 similar buses 
in 2003. DART also renegotiated a contract in order to reduce by 35 the total 
number of 40-foot buses scheduled for delivery in 2005 and placed 50 three­
year-old 30-foot buses in a non-active reserve fleet. 

DART states that the fleet it provided to FTI did not differ significantly in age 
from the vehicles it operated directly. It had a rotation policy which circulated 
vehicles between the DART and FTI fleets on a regular basis. DART also points 
to its May 9, 2003 cure notice, which lists maintenance failures by vehicle and 
shows that all inspected buses were between two and four years old. The 
cutback in the overall size of DART's fleet, FTA rules concerning the retirement 
of vehicles past their useful life, and existing commitments to purchase buses 
may have resulted in the appearance of a reduction in the age of DART's fleet. 
However, DART states this was not a reason for the abrogation of the FTI 
contract and had no effect on FTI employees. 

DART also states that no Federal capital funds were used to cure the 
maintenance deficiencies of FTI or to rehabilitate FTI operated vehicles after its 
contract was terminated. No budget line item was included in the Federal 
Grants provided to the Claimants that would have permitted DART to use 
Federal Funds, other than capital preventive maintenance, to maintain or 
rehabilitate FTI buses. DART points out that in FY 2002 through 2006, it spent 

6 The ITA standard for the useful life of a 35 to-40-foot transit bus is 12 years or 500,000 
miles. · 

7 The Claimants had alleged that DART abrogated the ITI contract so that it could operate the 
service with newer buses and/ or that DART ended the contract so that it could bring the 
maintenance of its new buses in-house. 

8 

Cathi
Typewritten Text
A-623



$820 million on capital expenses, only 29 percent of which was from Federal 
assistance. To the extent that FTI buses needed repairs over $5000, which 
would be considered a capital expense by DART, those repairs were made with 
non-Federal funds. Similarly, DART points out that no Federal funds were used 
to renovate DART's facilities so that it could operate the FTI service directly. 

DART also states that no Federal funds were used to terminate the FTI 
contract. The $1.5 million payout to FTI, which terminated the op~erating 
contract "for convenience," was not eligible for Federal reimbursement. It was 
not a concession by DART that FTI had not defaulted on its obligations by 
failing to maintain DART equipment. Rather, it was a negotiated settlement 
that avoided litigation. The contract was not "acquired" as suggested by the 
Claimants. It simply ended, and there is no continuing asset represented by it. 
Regarding DART's financial crisis, the termination of the FTI contract was one 
of several options considered. While not the most cost effective option, DART 
estimated that it saved $14 million per year, not including the avoidance of 
costs that would have resulted from the continuance of FTI's maintenance 
deficiencies. 

DISCOVERY 

The Claimants requested "limited and incremental discovery ... under DOL 
supervision." They asked for the opportunity to examine books and records 
required to be kept under the terms of the protective arrangements and to 
make appropriate document requests related to the use of Federal funds. 
Additionally, they requested the authority to depose DART and FTI officials, as 
necessary. 

In a March 26, 2007 scheduling and discovery order, the Department granted 
the Claimants discovery "for the purposes of examining FTA grant dispersals, 
DART expenditures of Federal funds, and related matters which may have 
affected them." The Department declined to directly supervise the discovery, 
but reminded the parties of their obligations for recordkeeping and the 
exchange of information under the protective arrangements.8 The discovery 
permitted the examination of grant awards and expenditures involving 
operating or capital funds, but the Department reiterated and emphasized that 
only capital expenditures would be considered in the final arbitration of the 
claim. 

8 Section 11, Paragraph 16(a) of the September 1992 Addendum contains a general 
recordkeeping requirement, and Section 12, Paragraph 18(b) contains requirements for the 
exchange of information relative to a claim. The Discussion section of this decision reprints and 
discusses these provisions. 
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The Department advised that the discovery should be conducted with a 
minimum of inconvenience, disruption and expense to all parties. DART was 
requested to appoint one or more knowledgeable officials to assist the 
Claimants in their discovery, and the Claimants were allowed to select one 
DART official for the purposes of a written or oral deposition. Counsel for the 
Claimants and DART were asked to formulate and agree on a plan and 
schedule for discovery and communicate such to the Department within 
fourteen calendar days of the scheduling order. The discovery was to be 
completed within thirty days thereafter. 

The parties did not formulate and agree on a plan and schedule for the 
discovery as required in the Department's scheduling order. Fifteen days into 
the 30-day discovery period, the Department received a letter from the 
Claimants' counsel alleging "stonewalling and/ or discovery abuse" on the part 
of the Respondent. The communication requested enforcement of the 
Department's scheduling order as it pertained to the appointment of a 
knowledgeable DART official to assist the Claimants in their discovery and the 
identification and production of documents. The Claimants also requested an 
extension of the deadline for the completion of discovery, in view of the lack of 
any dialogue to date with DART's counsel. DART, on the other hand, blamed 
any delays on the Claimants. 

In response to this sparring, the Department reproached the parties for not 
formulating and agreeing on a plan and schedule for discovery. The extension 
request was denied, and the Department warned the parties that failure to 
comply with the instructions in the scheduling order could result in an adverse 
inference being drawn in the arbitration against the responsible party. 

During the course of discovery DART refused to answer general questions, 
which it characterized as "interrogatories." When the Claimants asked that 
DART identify certain categories of documents so that the Claimants could 
judge their relevancy to the discovery, DART judged the request as not specific 
enough for reply. Approximately five days before the end of the discovery period 
DART recognized an inquiry from the Claimants as specific and partially within 
the scope of the Department's discovery order. DART then provided the 
Claimants with certain records of grant dispersals and expenditures of FTA 
funds from 1998 through 2005. Subsequently, DART provided the Claimants 
with copies of its December 2001 and May 2003 maintenance cure orders, 
FTI's responses to the December 2001 order, maintenance work orders, and 
descriptions of costs incurred by DART in the repair of buses used by FTI, all of 
which it characterized as beyond the scope of the discovery. DART then 
pronounced that it had fully satisfied the.document production requirements of 
the Department's scheduling order. 9 

9 Well after the discovery period, and nearly one month after the Claimants' final brief, the 
Respondent placed in the record a short cost-benefit analysis of several options concerning the 
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In a letter to DART, following the deposition of its Chief Financial Officer and 
shortly before the end of the discovery period, the Claimants pointed out that 
they had been provided with only a small portion of the documents they 
requested. They listed eight documents or classes of documents still needed for 
their final brief. Among them were general ledger entries concerning the 
termination of the FTI contract and repair of FTI buses; cost-benefit and 
planning information concerning the contract termination; bus re.placement 
schedules and general ledger data on certain bus purchases; documents 
concerning improvements to DART's physical plant; and documents involved in 
the contract termination and settlement payment. 

In their final brief, the Claimants alleged that "DART systematically failed to 
adhere to the Department's directives with regard to discovery, and the failure 
to produce documents robbed Claimants of the opportunity to do a true 
forensic accounting evaluation." Consequently, they petitioned the Department 
to sanction DART by assuming that the documents not produced would benefit 
the Claimants' case. The Claimants subsequently objected to the close of the 
record in this arbitration until DART produced the documents they had 
requested and they were given a second opportunity to depose a DART official 
based on the new documents. DART, on the other hand, stated that its 
participation in the discovery both exceeded the requirements of the 
Department's scheduling order and provided more information than the 
Claimants could reasonably anticipate. Following its final brief, DART filed a 
counter objection to the Claimants' objection and moved that the record be 
closed. 

Following a 15-day notice to the parties, the Department closed the record in 
the arbitration. The objections and counter objections were noted, and it was 
stated that they would be dealt with in the Department's final decision. 

DISCUSSION 

Paragraph 16(b) of the September 1992 Addendum contains a burden of proof 
typical of protective arrangements under 49 U.S.C. Sec. 5333(b) of the Federal 
Transit law. The burden of proof is essentially a three step process that 
requires the Claimants, at the first step, only to identify the Federal project or 
use of Federal funds that affected them and state the circumstances of the 
project alleged to have brought about their harms. The second step of the 
burden of proof requires DART to prove that factors other than a Federal 

potential termination of FTI's service contract. The existence of this document had been 
disclosed during the Claimants' deposition of DART's Chief Financial Officer and was requested 
by the Claimants thereafter, during the period of discovery. 
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project affected the Claimants. If this is accomplished, the Claimants must 
prove that Federal funds affected them, at least in part, in order to prevail. 

The Claimants, in this case, have satisfied their initial burden by identifying 
FTA Project TX-90-X582 and other Federal grants and describing how those 
Federal funds allegedly caused or supported DART's termination of the FTI 
contract and assumption of the FTI operations, which caused them to lose their 
jobs completely or to be terminated from FTI and rehired by DART at 
significantly reduced wages and benefits. As set forth more fully ~bove in the 
section regarding the Claimants' position, they alleged that they were harmed 
because DART used Federal funds from FTA grant TX-90-X582 and others to 
purchase buses that replaced those formerly operated by FTI, repair and 
rehabilitate buses formerly operated by FTI, improve maintenance and other 
facilities previously used by FTI, hire and train replacement employees, and 
fund the closeout payment to FTI for early termination of the contract. 

DART's responsibility at the second step of the burden of proof is "to establish 
affirmatively that such effect was not a result of the Project, by proving that 
factors other than the Project affected the [Claimants]." (Paragraph 16(b), 
September 1992 Addendum.) In this instance, DART has asserted that its 
termination of the FTI contract and assumption of the service was motivated by 
a significant reduction in sales tax revenue and deficiencies in FTI's 
maintenance of DART equipment. However, DART cannot meet its burden 
simply by articulating reasons unrelated to Federal funding; rather, DART 
must demonstrate that the sales tax shortfall and deficient maintenance 
caused it to cancel the contract with FTI and bring that operation in-house. 
Although the record in this arbitration is replete with documents which, on 
their face, show that DART faced serious financial challenges and performance 
problems related to F'1Ts maintenance of DART's equipment, it is not possible 
to determine whether DART has successfully supported its assertion without 
reviewing evidence that may counter DART's position. 

The Claimants sought discovery in order to obtain evidence that would disprove 
DART's alleged reasons for terminating the contract, as well as prove their 
claim at the third step of the burden of proof that Federal funding played a role 
in DART's termination of the FTI contract and takeover of its service. The 
discovery process operates within the framework provided in the protective 
arrangements, which in this case is broadly stated. Section 11, Paragraph 16(a) 
of the September 1992 Addendum contains a general recordkeeping 
requirement which reads in pertinent part as follows: 

The Public Body and private tranSit employer (as appropriate) shall 
maintain and keep on file all relevant books and records in 
sufficient detail as to provide the basic information necessary to 
the determination of claims arising under these conditions. 
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Additionally, Section 12, Paragraph 18(b) of the September 1992 Addendum 
contains a general requirement for the exchange of information relative to a 
claim. The relevant portion of Section 12, Paragraph 18(b) reads as follows: 

[T]he parties shall exchange such relevant factual information in 
their possession as may be requested of them, and shall jointly 
take such steps as may be necessary or desirable to obtain from 
any third party such additional factual information as may pe 
relevant. 

While the determination regarding Mr. Lindsey's standing to file this claim was 
pending, DART displayed an extreme reluctance to provide information 
requested by the Claimants concerning the cancellation of the FTI contract and 
assumption of its service. Even after the Department affirmed the Claimants' 
standing in its October 11, 2005 Interim Decision, however, DART was still less 
than forthcoming in responding to the Claimants' initial questions and did not 
provide its minimal response to the Claimants until December 2005, nearly two 
months later. The Claimants' subsequent efforts to obtain information from 
DART also met with resistance. 

On March 26, 2007, the Department issued a discovery and scheduling order 
as described in the Discovery section of this decision. The Department's order 
reflected the broad scope and cooperative spirit manifested in the requirements 
of the protective arrangements at Section 11, Paragraph 16(a) and Section 12, 
Paragraph 18(b). Unfortunately, the discovery did not proceed in an orderly 
fashion, despite the protective arrangements and the instructions in the 
Department's order. 

The Department's scheduling order provided that counsel for the Claimants 
and DART agree on a plan and schedule for discovery within fourteen calendar 
days of the order. The scheduling order further required that the parties 
communicate their plan and schedule to the Department. This was not done, 
apparently because no real plan or schedule was ever conCluded. 

The Claimants bear some responsibility for the lack of a discovery plan, since 
they apparently did not contact the Respondent's counsel until at least 7 days 
into the 14-day planning period.IO However, once contacted, the Respondent 
did not designate a knowledgeable official at DART to assist the Claimants in 

10 There appears to be some disagreement in the record as to when the Respondent was 
contacted. The Claimants reference telephone contact with the counsel for DART on April 2, 
2007. A letter dated April 9, 2007, from Claimants' counsel to DART's counsel is on the record, 
as is a letter to the Departr~ent from DART's counsel referencing contact with a paralegal from 
the counsel for the Claimants' office on the same date. However, in an April 13, 2007 letter, 
DART's counsel states that the Claimants have yet to contact him to discuss a plan or schedule 
for discovery. 
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their discovery until April 24, 2007, long after the April 9 end of the planning 
period and the 15th day of the 30-day period the Department allotted for the 
actual discovery. Additionally, when requested, DART's counsel would not 
advise the Claimants on the appropriate DART deponent, stating, incorrectly, 
that the Department had mandated that the selection be made solely on the 
basis of the Claimants' judgment. 11 Furthermore, the Claimants' April 9 
request for DART's identification of categories of documents evidencing the 
procurement or use Federal funds was apparently ignored in DART's reply of 
April 13. DART appeared to be unresponsive to all requests from the Claimants 
to identify classes of documents and recordkeeping procedures so that the 
Claimants could refine their document requests. These are all matters that the 
parties should have decided in the 14-day planning period mandated by the 
Department. 

With regard to the production of documents, the Department's scheduling 
order gave the Claimants authority to examine "FTA grant dispersals, DART 
expenditures of Federal funds, and related matters which may have affected 
them." DART took a very narrow view of this authority and responded only to 
document requests it deemed adequately specific. Demanding specificity is not 
a substitute for the planning mandated by the Department's scheduling order. 
This placed too heavy a burden on the Claimants, who could not be expected to 
know the details of FTA's reimbursement procedures and DART's accounting 
system. 

DART provided the Claimants with DART grant proposals and awards, 
Department certifications of FTA grants, records of FTA dispersals under the 
grants, and documents concerning FTI's failure to properly maintain DART's 
buses. It did not, however, provide the Claimants with many other requested 
records, which may have been "DART expenditures of Federal funds and 
related matters" included in the Department's scheduling order. Such 
documents included general ledger entries, cost-benefit and planning 
documents, bus replacement schedules, records concerning improvements to 
DART's physical plant, documents reflecting FTI's response to the May 2003 
deficiency notice, and documents involved in the contract termination and 
settlement payment. Importantly, DART simply ignored these requests and 
presumptuously declared the Department's scheduling order satisfied. It did 
not take the opportunity during the planning period to reach an understanding 
with the Claimants on these other requests or to challenge them. DART did, in 
its final brief, cite the admonition in the Department's scheduling order that, 
"The discovery should be conducted with a minimum of inconvenience, 

11 The Department's scheduling letter read, "Claimants may select one DART official, who in 
the Claimants' judgment is thoroughly aware of matters involved in the discovery, for purposes 
of a written or oral deposition." The Department, by permitting the Claimants to select a 
deponent, did not relieve DART of its obligation under the 1992 Addendum to provide "such 
relevant factual information in their possession as may be requested of them," including the 
identity of individuals with knowledge of pertinent facts. 
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disruption and expense to all parties." Relying on this admonition, DART then 
stated that a complete response to the Claimants' requests would have resulted 
in "extreme inconvenience, disruption and expense." This may or may not have 
been true, but the time to surface such an allegation is in the discovery phase 
of the claim, not in the final brief. 

DARTs unilateral action of simply ignoring the Claimants' requests and 
running out the clock on the discovery burdened the adjudication,__of this claim 
and violated Section 12, Paragraph 18(b) of the protective arrangements. 
Because DART failed to provide any of the internal financial records that the 
Claimants requested, and thus deprived the Claimants of the ability to 
challenge DART's financial justifications, DART cannot defend its actions on 
any financial or economic basis. Therefore, the only justification that will be 
considered in this arbitration will be DART's argument that it terminated the 
FTI contract and brought the service in-house because of FTI's poor 
maintenance of the DART-owned equipment. All other arguments by DART are 
disallowed. 

In support of its position, DART has shown that in November 2001 it 
conducted a statistical process control [SPC] inspection of 30 buses at two FTI­
run facilities, revealing that every bus was in a substandard state of repair. 
DART notified FTI in December 2001 that the maintenance level on the buses 
maintained at those facilities was unsatisfactory and, if the deficiencies were 
not corrected, FTI was at risk of losing its contract with DART. Although FTI 
alleged that many of the problems identified appeared to result from unilateral 
changes by DART to the performance requirements of its contract and/ or 
contract ambiguities, FTI set up a detailed work plan to address all of the 
defects within 60 days. 

DART conducted another SPC inspection of FTI's buses in March 2003. In May 
2003, DART reported that its inspection of 28 buses disclosed, by 
extrapolation, that 89% of the buses operated by FTI were noncompliant with 
the contractual standard. Further, DART stated that many of the issues 
identified in its December 2001 notice to FTI remained uncorrected. DART 
demanded that within 10 days FTI, under risk of losing its contract, complete 
all outstanding work orders, submit a plan to bring all buses up to the 
contractual standard, and submit a plan to preclude recurrences of 
substandard maintenance. 

As acknowledged above, the Claimants sought unsuccessfully through the 
discovery process to obtain documents concerning FTI's response to the May 
2003 maintenance deficiencies notice in order to challenge DART's position 
that it cancelled the FTI contract and brought the service of those routes in­
house for reasons unrelated to Federal funding. However, an adverse inference 
will not be drawn from DART's failure to provide these documents (or to certify 
that no such documents exist). Whatever documents may exist regarding FTI's 
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response to the May 2003 cure notice would not alter the fact that DART tv1ice 
(in December 2001 and May 2003) issued cure notices to FTI because of what 
DART judged to be substantial maintenance deficiencies. DART provided the 
Claimants with cure notices sent to FTI and lists of defects found in individual 
buses during DART inspections of its vehicles operated by FTI. Before the close 
of the discovery period, DART provided the Claimants additional information 
concerning the cure notices, responses to the 2001 notices from FTI, and a list 
of work order numbers and repair costs that DART associated with FTI buses. 
Considering both the requirements of the protective arrangements,-and its 
scheduling order, the Department finds that these materials were provided to 
the claimants in a timely and appropriate manner.l2 DART successfully 
demonstrated that FTI was unable to sustain a level of maintenance that 
satisfied DART, which potentially affected DART's ability to comply with FTA 
standards concerning the useful life of FTA funded vehicles. Thus, DART has 
established that the FTI contract was abrogated for performance reasons which 
were unrelated to any Federal funding. 

Accordingly, DART having shown that it cancelled the FTI contract and brought 
the routes in-house for a reason unrelated to Federal funding, i.e. poor 
maintenance of DART's equipment, the burden has shifted to the Claimants, 
under the third step of the burden of proof framework, to prove that Federal 
funding did play a role in the harms to their employment. 

In turn, the Claimants maintain that DART's failure to provide the information 
they requested concerning DART's expenditures of Federal funds should result 
in an adverse inference that the documents, had they been produced, would 
have supported the Claimants' position. An adverse inference will not be 
drawn in this instance because it does not appear that the financial records the 
Claimants sought could have demonstrated that Federal funds were used to 
facilitate cancellation of the FTI contract and assumption of the service. While 
general ledger data could potentially show every source of DART's rev.:enue and 
every expenditure, it is unclear what this would contribute to the Claimants' 
case. The Claimants have made vague allegations that operating and capital 
funds at DART were "inexplicably intertwined," but such is improbable, with 
respect to Federal funds, due to FTA's grant award and reimbursement 
procedures.I3 Additionally, even though documents involved in the FTI contract 

12 Ironically, DART characterized this additional information as "as beyond the scope of 
discovery production requirements." 

13 FTA Circular 5010.lC, which concerns procedures for grants and reimbursements to transit 
agencies, states that "[a] grant obligates the grantee to undertake and complete activities 
defined by the scope and budget as incorporated in the grant agreement." Generally, any major 
reprogramming of funds permitted under these requirements results in a grant amendment or 
new grant and requires a new Department of Labor certification of labor protective conditions. 
DART has provided the Claimants with all FTA grant awards and all Department certifications 
for the years requested, and no such reprogramming has been alleged. 
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termination and settlement payment would highlight the moneys involved, 
such would be considered operating expenses by the Department in the context 
of a contract for operating service. Records concerning improvements to DART's 
physical plant might be instructive, but the Claimants have not described these 
improvements as necessary or involved in any significant way with the 
assumption of FTI's service by DART. Likewise, any general ledger or other 
information regarding the repair of DART buses previously operated by FTI 
would not seem to be relevant. Minor repairs to the buses would certainly be 
classified as an operating expense and, therefore, outside the purview of this 
arbitration. Major bus rehabilitations, though potentially capital in nature, 
would be necessary for DART's continued use of the vehicles in accordance 
with FTA useful life standards and do not appear to have any special 
significance for DART's decision to take over FTI-operated service, even if such 
expenditures reduced the overall savings from the abrogation of FTI's contract. 
Finally, bus replacement schedules would seem superfluous, because bus 
purchases and deliveries that actually occurred are already on the record, and 
the significance of the new buses is unclear. All the buses, whether operated by 
FTI or DART, were owned by DART, the new buses are used in the same 
service, and they have not changed materially in kind or character. In these 
circumstances, the buses seem to be a constant, whether or not they were 
purchased with Federal funds.l 4 

DECISION 

The Respondent has shown that the FTI contract was terminated for 
performance reasons. The Claimants, on the other hand, have been 
unsuccessful in proving that Federal funds were used to abrogate the contract 
or facilitate the resulting takeover of FTI service by DART, thereby affecting 
their employment. This claim is therefore denied and dismissed with prejudice. 

Victoria A. Lipnic 
Assistant Secretary of Labor 

14 See Debra Fuller et al. v. Greenfield and Montague Transportation Area and Franklin Regional 
Transit Authority, DEP Case No. 81-18-16, April 13, 1987, Employee Protections Digest, p. A-
384, where it was ruled that buses which were purchased with Federal funds to replace worn 
out buses and which would be used to provide the same service previously operated by the 
employer of the affected employees were a constant and therefore not the cause of the 
employees' harms. 
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James Lindsey et al. v. Dallas Area Rapid Transit Authority 
DSP Case No. 03-13(c)-06 

October 11, 2005 
Interim Decision 

(Digest page no. A-606) 
 

The following summary was prepared by the author specifically for this project, and does not 
constitute the official summary of the Department of Labor. 

 
 
Summary: The Department issued an interim decision solely on the issue of Claimant’s standing to 
represent displaced or dismissed employees of a contractor whose service agreement was terminated 
for convenience. Claimant had been an Executive Board member, but not a principal officer, of the 
ATU local that represented the contractor. The local had been placed in trusteeship by the ATU 
International following termination of the contract. Claimant’s appointment to handle employee 
protection claims had been signed, in the absence of the Local’s President, by the Vice-President and 
four Executive Board members. In addition, bargaining unit employees and non-union employees 
who had authorized Claimant to represent them were found to have satisfied local claims procedures 
authorized by the Protective Agreement. The Department found that Claimant had standing in the 
matter.  
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In the Matter of Arbitration: 

' James Lindsey et al. 
Claimants 

V. 

) 
) 
) 
) 
) 
) 
) 

Dallas Area Rapid Transit Authority ) 
Respondent ) 

_________________________ ) 

THE CLAIM 

DSP Case No. 03-13c-06 

Issued: October 11, 2005 

INTERIM DECISION 

This claim was received by the Department of Labor (Department) 
following the initiation of an October 15, 2003 claim at the local level 
against the Dallas Area Rapid Transit Authority (DART) by Mr. James 
Lindsey on behalf of some 400 displaced or dismissed employees of First 
Transit, Incorporated. First Transit had been the operator of certain fixed 
route services of DART under a five-year contract, until its service 
agreement was terminated for convenience twenty-seven months early on 
October 6, 2003. DART subsequently took over the direct operation of the 
transit services, employing new hires and somewhat less than twenty-five 
percent of the former First Transit employees. Those who were rehired 
were employed as probationary employee's without seniority and at entry 
level wages and benefits. 

The First Transit employees had been represented by Amalgamated 
Transit Union Local 1635 (Local 1635). All but a very small portion of 
Local 1635's members were First Transit employees, while the employees 
who work directly for DART are represented by Amalgamated Transit 
Union Local 1338 (Local 1338). The termination of First Transit's 
contract resulted in the loss of most of Local 1635's membership at a 
time when its President was too ill to keep up with the operation of the 
Local. Mr. Lindsey filed the claim against DART as an Executive Board 
Member of Local 1635 on behalf of all former First Transit employees 
who were dismissed or rehired by DART at lower seniority, wages, and 
benefits. 
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DART immediately questioned the authority of Mr. Lindsey to file the 
claim, citing communications with the President of Local 1635, who 
indicated that the Local was closed. DART also alleged that officers of the 
Amalgamated Transit Union (ATU) at the international level did not 
support the claim and believed that the termination of the First Transit 
contract for convenience did not occur as a result of Federal assistance. 
In a November 21, 2003 letter to Mr. Lindsey, DART stated tha~.Mr. 
Lindsey: 1) was not authorized to represent Local 1635 members 
collectively; 2) was not representing the position of the ATU International, 
and 3) was personally disqualified for employment because he had failed 
to fill out completely his DART job application form. This effectively 
concluded the claimants' local procedures, and Mr. Lindsey contacted 
the Department of Labor on November 25, 2003. 

In his claim before the Department, Mr. Lindsey cited the Department's 
certifications of employee protections at DART under Section 5333(b) of 
Title 49 of the U.S. Code, Chapter 53. For operating assistance, including 
capitalized preventive maintenance, those protections are memorialized 
in the Operating Assistance Protective Arrangement dated October 22, 
2003. The 2003 Operating Assistance Protective Arrangement covers 
employees of DART and other mass transit employees in the service area. 
ATU Locals 1338 and 1635, as representatives of DART and DART's 
contractor employees, respectively, are deemed parties to that 
Arrangement. For capital assistance, the employee p_rotections can be 
found in three documents: 1) the Department's September 30, 1991 
certification; 2) Attachments A and B of the September 30, 1991 
certification; and 3) a September 1992 Addendum. The September 1992 
Addendum applies to employees of private mass transportation 
companies in the service area of DART, such as First Transit. 

PRELIMINARY ISSUE OF STANDING 

After receiving the positions of the parties, it became clear that the issue 
of whether or not Mr. Lindsey had standing to pursue this claim on 
behalf of the former First Transit employees needed to be resolved.as a 
preliminary matter. Although he served as an elected Member of the 
Executive Board, Mr. Lindsey was not a principal officer of Local 1635 at 
the time of his local claim. In addition, the Local was placed in 
trusteeship by the ATU International later on February 18, 2004.1 DART 
challenged Mr. Lindsey's authority to file a claim on behalf of anyone 
other than himself, both at the local level and before the Department. 
DART also challenges Mr. Lindsey's right to come before the Department 

1 The Trusteeship was imposed as a result of the local's inability to manage its finances 
and remains in effect. 
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under the protections for capital assistance which provide in Paragraph 
16(a) of the September 1992 Addendum that unresolved disputes may be 
referred to the Department of Labor for a final and binding 
determination. Instead, DART contends that this dispute is governed by 
the October 22, 2003 Operating Assistance Protective Arrangement, 
which, in Paragraph 15(b), calls for arbitration before a private arbitrator 
arranged by the American Arbitration Association. 

In its initial request for information from Mr. Lindsey, the Department 
asked for the authority under which he represented claimants other than 
himself. He provided a copy of a memorandum dated September 30, 
2003, from the Vice President of Local 1635. The memorandum 
appointed Mr. Lindsey to handle employee protection claims and was 
signed, in the absence of the Local's President, by the Vice President and 
four Local Executive Board Members. In view of the Local's entry into 
trusteeship on February 18, 2004, the Department later requested any 
authorization which Mr. Lindsey might have from the Trustee or 
individual affected employees. When Mr. Lindsey's counsel expressed his 
intention to secure signed authorizations to represent all 400 affected 
First Transit employees, the Department asked that the parties address 
the overall issue of the claimants' standing to file a claim with the 
Department. 

The discussion below and this decision is limited to the question of the 
standing of the claimants to file with the Department of Labor for a final 
and binding resolution of their dispute. The merits of the claim will not 
be addressed at this time. 

POSITION OF THE CLAIMANTS 
' 

In his complaint, Mr. Lindsey contends that Federal assistance was used 
to terminate the First Transit contract early and facilitate DART's 
takeover of the operation of the service. In the Claim Form included with 
Mr. Lindsey's complaint to the Department, he listed Federal Transit 
Administration (FTA) Project Number TX-90-X582 and capital preventive 
maintenance as the Federal assistance project that had affected the First 
Transit employees. However, the letter accompanying the form mentions 
certain new buses that were funded by the same project. 

Mr. Lindsey argues that he is an appropriate representative for the 
affected First Transit employees. Lindsey lodged the complaint on 
October 15, 2003, pursuant to the September 1992 Addendum, which 
allows either the individual employee, or a representative, to file a 
complaint. He claims that he received a delegation to act on behalf of the 
affected First Transit employees pursuant to a September 30, 2003 
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memorandum signed by four Local 1635 Executive Board Members and 
the Local's Vice President, in the absence of the President, who was ill 
and unable to conduct the business of the Local. 

While Lindsey claims that he is still acting on behalf of the Local, he 
notes that there is no requirement that the union be involved in the 
claim under the September 1992 Addendum because the term c­

"representative" in those protective arrangements is undefined. Lindsey 
admits the local lost members rapidly following the October 6, 2003 
termination of the contract, but he notes the Local was still operating 
when the complaint was filed on October 15, 2003. Indeed, he states 
that the local assessed members' dues two days later on October 17. 

Mr. Lindsey also sent an updated list of individuals who had been 
affected by the termination of the First Transit contract along with his 
complaint to the Department. He claims that he is prepared to pursue 
this case on behalf of each of these employees individually, if necessary. 

Lindsey also argues that he remains a suitable representative for the 
affected First Transit employees despite the trusteeship placed on Local 
1635 by the ATU. The ATU imposed the trusteeship because of financial 
difficulties experienced by the local. According to Mr. Lindsey's counsel, 
the Trustee is not willing to spend the Local's dwindling resources on this 
matter. The ATU International has also indicated to tyfr. Lindsey that it 
would not assist with this case and has requested that any action be 
approved by it. However, neither the Trustee, nor the ATU has ever taken 
any steps to revoke or invalidate the authority granted under the 
September 30, 2003 Local Executive Board memorandum. Mr. Lindsey 
argues the ATU's International Constitution and General Laws allow him 
to proceed independently based on the September 30, 2003 
memorandum. ~ 

Finally, Lindsey and his counsel have been able to produce more than 
370 signed individual authorizations in response to the Department's 
December 21, 2004 inquiry, which, in part, requested authorizations 
from any employees which Mr. Lindsey individually represented. Mr. 
Lindsey contends that this overwhelming response validates his status as 
the legitimate representative of these former First Transit employees, 
either individually or collectively as a union representative. 

POSITION OF THE RESPONDENT 

DART argues that the September 1992.Addendum, which provides for 
final determination before the Department, does not apply to Mr. 
Lindsey's claim. The September 1992 Addendum pertains only to capital 
assistance, not the capital preventive maintenance Mr. Lindsey states 
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was involved in the termination of the First Transit contract. Since Mr. 
Lindsey cited P'TA Project Number TX-90-X582 and capital preventive 
maintenance on his claim form submitted to the Department, the 
October 22, 2003 Operating Assistance Protective Arrangement -applies to 
his claim. That Arrangement provides for the selection of an arbitrator 
from a list provided by the American Arbitration Association from among 
the members of the National Academy of Arbitrators, not for arbitration 
before the Department of Labor. 

Additionally, DART contends that Mr. Lindsey is unable to appear before 
the Department under the protective arrangements which apply to DART 
and its private contract service providers. DART interprets the October 
22, 2003 Operating Assistance Protective Arrangement to require that 
private sector employees, such as those of First Transit, file for 
arbitration through their union, and that only DART employees have the 
option to file individually or through a representative. 

Furthermore, DART contends that even if the September 1992 
Addendum applied to this claim, it would not be available to Mr. Lindsey. 
DART argues that the September 1992 Addendum only applies through 
Local 1635. DART claims that the term "representative" is not unlimited 
but is defined by the statement in Paragraph A of the September 1992 
Addendum referring to Local 1338, the predecessor of Local 1635. 

In addition, DART argues that Mr. Lindsey never had standing or 
authority to bring this claim before it or the Department on t>ehalf of the 
former First Transit employees. When Mr. Lindsey filed his local 
complaint, DART claims that it contacted the President of Local 1635 
and was informed that the Local was closed and no longer existed. DART 
also claims that an ATU International Vice President had told DART that 
the ATU did not consider the terminatiod of the First Transit contract to 
be the result of Federal assistance, and the ATU had refused to assist 
Mr. Lindsey in filing his claim. DART believes that this disagreement with 
the ATU Intemational effectively nullified any authority which may have 
come from the September 30, 2003 Local Executive Board memorandum. 
While DART concedes that Mr. Lindsey may have been able to file a local 
claim on his own behalf, it states that his failure to file a claim form for 
each one of the other 400 employees he sought to represent made it 
impossible for DART to consider those claims individually. 

Finally, DART contends that Mr. Lindsey needed the Trustee's 
authorization to pursue his claim with the Department after the ATU 
placed Local 1635 in trusteeship. DART stated that the Trustee had 
advised DART that Mr. Lindsey lacked authority to pursue his claims. 
Therefore, DART concluded that the September 30, 2003 Local Executive 
Board memorandum, if it ever was valid, no longer had any effect. It also 
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reiterated that an individual claim form from each of the former First 
Transit employees was necessary for it to evaluate the alleged adverse 
effects of terminating the First Transit contract. 

DISCUSSION 

The threshold question is whether the Department has jurisdiction to 
consider this claim under the protective arrangements that govei'-n DART 
and the former First Transit employees. As DART points out, the October 
22, 2003 Operating Assistance Protective Arrangement, which applies to 
Federal operating assistance, provides for final dispute resolution 
through private arbitration and does not contemplate a role for the 
Department. If the October 22, 2003 Operating Assistance Protective 
Arrangement applies, then Lindsey and the other employees can not 
come before the Department for settlement of issues which are within the 
purview of that Arrangement. 2 

On the other hand, the September 1992 Addendum, which applies to 
Federal capital assistance, clearly provides a role for the Department in 
the final and binding settlement of disputes should the parties be unable 
to agree on any other procedure. Contrary to the assertion of DART, 
however, the term "representative" as used in Paragraph (16)(a) of the 
Addendum does not refer exclusively to Local 1338, the predecessor to 
Local 1635. Therefore, the Department concludes that employees, 
individually or through a chosen representative may ·request a final and 
binding determination by the Department of issues involving capital 
assistance under the September 1992 Addendum. 

The claimants identified FTA Project Number TX-90-X582 and "capital 
preventive maintenance" on the Department's Claim Information Form as 
the Federal assistance that allegedly hartned them .. However, claimants 
are not limited to that designation as the sole source of their harm. As 
the Department explains in its letter transmitting the Form to claimants, 
"this form is only for the Department's convenience and cannot be used 
to restrict or limit the claim." Furthermore, Project Number TX-90-X582 
also contains capital assistance, including replacement buses, of the type 
that were referenced in the letter from Mr. Lindsey which accompanies 
the Claim Form. Therefore, the September 1992 Addendum, and its 
provisions for final settlement of disputes by the Department, is 
applicable to this claim insofar as it relates to capital assistance. 

2 The Department has consistently ruled that where a Claimant is a member of a unit 
represented by a labor union and the protective agreement or arrangement, to which 
the union is a party, p:rovides for a final settlement of claims without reference to the 
Department of Labor, the Department does not have jurisdiction to consider the claim. 
(See Calvin (Grimes) Muhammad v. Houston Metro, OSP Case No. DSP-97-13c-2, 
USDOL (1998), Digest, p. A-469.) 
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The next question is whether Mr. Lindsey is an appropriate 
representative under the September 1992 Addendum. Mr. Lindsey 
presented a September 30, 2003 memorandum from Local 1635's Vice 
President, in the absence of the President, signed by four of five of its 
Executive Board Members, as his authority for pursuing this claim. The 
Local President, in an undated letter received by DART on November 20, 
2003, confirmed that he had been ill and was unable to keep upwith 
current communications involving the Local. There is no evidence on the 
record that this September 30, 2003 grant of authority was in any way 
contrary to the Local's constitution and bylaws or that it has been 
subsequently withdrawn. DART, however, has presented several reasons 
why Lindsey should not be allowed to represent the First Transit 
employees. 

First, DART questioned whether Local 1635 continued to operate after 
the First Transit service contract ended on October 6, 2003. The record, 
however, indicates that Local 1635 levied a dues assessment on October 
17, 2003. In addition, there is no direct information on the record to 
indicate any change in status of the Local or its officers other than the 
fact that the ATU imposed a trusteeship on Local 1635 on February 18, 
2004. Although the Local experienced a rapid decline in membership 
after the termination of the service contract, this decline does not 
extinguish the Local's representational role. . 

Second, DART claims the ATU and the current Trustee of the Local do 
not support the claim. There is, however, no direct statement from either 
of these parties on the record. More importantly, there is no evidence 
that either the ATU or the Trustee has taken any action to remove 
Lindsay's authority under the September 30, 2003 memorandum or any 
other action that would prevent the filing of this claim. In view of these 
circumstances, there is no reason to view the September 30, 2003 
memorandum as anything other than a valid delegation of authority from 
the Local for Mr. Lindsey to file a claim under the September 1992 
Addendum. 

Finally, when Mr. Lindsey filed the local claim on October 15, 2003, there 
may have been some question as to his authority to act on behalf of the 
members ofLocall635. However, in an October 31, 2003letter 
addressed to the Senior Assistant General Counsel of DART, Mr. Lindsey 
clarified his position and included a list of some 400 individu'als who he 
claimed were affected by the termination of the First Transit contract. 
Mr. Lindsey also announced his inteHt~on to file claims on behalf of each 
of these individuals separately, if DART would not consider them as a 
unit. The Department concludes that this October 31, 2003 
communication, specifically identifying the affected employees, satisfied 
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the local clairns procedures for each of the approximately 400 former 
employees on the list. These procedures are a prerequisite for filing a 
claim with the Department under Paragraph (16)(a) of the September 
1992 Addendum. 

Most recently, Mr. Lindsey, through counsel, presented the Department 
and DART with more than 370 individual claim authorizations and 
forms. This was in response to the Department's suggestion that he 
might be able to represent former employees who provided him with an 
individual authorization, irrespective of any authority from Local 1635 or 
its Trustee. These individual claim authorizations and forms represent 
over 90 percent of the former First Transit employees affected by the 
termination of the First Transit contract and an overwhelming majority of 
the membership of Local 1635 as of October 2003. These 370 plus 
individual claim authorizations and forms reaffirm Mr. Lindsey's 
authority to represent these employees either collectively or individually. 

DECISION 

The Department finds that Mr. Lindsey and the claimants he represents 
have standing, under the September 1992 Addendum, to come before the 
Department for a final and binding resolution of claims concerning the 
October 6, 2003 termination of the First Transit contract for service. Mr. 
Lindsey represents all the members of the former First Transit-Local 
1635 bargaining unit under the September 30, 2003 authorizing 
memorandum from Local 1635's Vice President and Executive Board 
Members. Additionally, he represents any other former First Transit 
employee or affected service area employee who provides him or his 
representative with a signed authorization for purposes of participating 
in the resolution of this matter by the final closing of the record for this 
arbitration. To be considered properly 8efore the Department claimants 
must have satisfied the DART local claims procedures. All individuals 
who are either members of the former First Transit-Local 1635 
bargaining unit affected by the termination of the First Transit contract 
or who appear on the list of employees presented to DART with the 
October 2003 local claim are deemed to have satisfied the local 
procedures. 

This claim is therefore continued and will receive further consideration 
by the Department upon arguments submitted on the merits. Initial 
arguments from the claimants must be received by the Department of 
Labor within sixty days of the date of this decision or the case will be 
closed. Such arguments should induqe a discussion of the burden of 
proof as described in Paragraph (16)(b) of the September 1992 
Addendum and should address the determinative issue in this case, i.e., 
the effect of Federal capital assistance and how this Federal capital 
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assistance may be related to the termination of the First Transit service 
contract. 

Victoria A. Lipnic 
Assistant Secretary of Labor 

Cathi
Typewritten Text
A-614



ATU, Local 770 v. City of Mobile 
DSP Case No. 03-13(c)-1 

May 28, 2003 
(Digest page no. A-598) 

 
The following summary was prepared by the author specifically for this project, and does not 

constitute the official summary of the Department of Labor. 
 
 

Summary: The Department determined that it did not have jurisdiction over the case because the 
applicable Section 13(c) Agreement between the parties required them to submit to arbitration 
procedures that had not yet been undertaken.  
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U.S. Department of labor 

Room N-5603 
200 Constitution Ave. NW 

/ Mary F. Craig, President 
ATU Local770 
3838 Mordecai Lane 
Mobile, Alabama 36608 

Wanda]. Cochran, Esq. 
Assistant City Attorney 
P.O. Box 1827 
Mobile, Alabama 36633-1827 

Dear Parties: 

Employment Standards Ad1 n:nist-ation 
Offire of l;:ibor-~.anagemenl Standards 
Washington, D.C. 20210 

05/28/2003 

by fax, to (251) 633-6883 

by fax, to (251) 208-7416 

Re: A TU Local 770 v. City of Mobile 
DSP case no. 03-13c-1 

On May 9, 2003 the City of Mobile timely filed its initial response to the above-styled 
claim for employee protections pursuant to Section 13(c) of the Federal Transit Jaw, 
which is recodified at 49 U.S.C. § 5333(b). By letter of May 15, 29<)3, received here May 
28, ATU Local 770 (the Union) replied to the City's response to the claim. In its 
response the City raised the issue of jurisdiction and argued that the Department of 
Labor does not have jurisdiction over this claim for employee protections. The City's 
argument relies on Paragraph 15(a) of the applicable Section 13(c) Agreement to which 
the City and the Union are parties. The Department received a complete copy of that 
Agreement May 6, 2003. 

Paragraph 15(a) provides that any disputes "involving the City and the Union under 
the Agreement which cannot be settled by the parties thereto within thereafter (30) 
days ... may be submitted ... to a board of arbitration to be selected as hereinafter 
provided." The arbitration board is to be tri-partite, with the neutral arbitrator selected 
through the procedures of the American Arbitration Association if the two partisan 
arbitrators are unable t<;> agree on a neutraf arbitrator. 

In its May 15 reply to the City's position, the Union addressed substantive issues of the 
case and the City's position but made no persuasive rebuttal of the City's challenge to 
the Deparhnent' s jurisdiction over this claim. The arbitration procedure in Paragraph 
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15(a) applies to the issues disputed between the parties in this claim. The Department 
of Labor does not assert jurisdiction over a Section 13(c) claim where, as here, the 
parties have access to a neutral, final and binding arbitration procedure for resolution of 
their dispute. 

Therefore, the Department is closing this claim effective with the date of this letter. This 
action is taken without prejudice to the Union's opportunity to pursue the issues in this 
claim through the arbitration procedure set out in Paragraph 15(a) of the Section 13(c) 
Agreement. 

Sincerely your_§, __ 

'x: \ \c ( ~ } '{\ - ~ ---- c 
~L\_;\?-\ \ __ ~) CU'-c(·'---·~ 

Kelley Andrews, Director 
Division of Statutory Programs 
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___________ EMP __ y_LO_YE_E PROTECTIONS DIGEST.~------------------------

SIMONE v. MASSACHUSETTS BAY 
TRANSPORTATION AUTHORITY 

DEP Case N~. 70-l3c-l 
March 19, 1970 

Summary: The employee claimed a violation of his Seetion 13 (c) 
protections when he failed to receive a job through the existing 
seniority system. A review by the Department of Labor revealed 
the job was outside the normal seniority order and that the 
Claimant had no right under past practice to this job. The Depart­
ment determined Clai·mant 's failure to receive a job that was not 
a part of the normal bid process was not protected by the existing 
agreement. The c~aim was denied. 

DETERMINATION 

This is in reply to your letter of January 6,.1970, 
in which you inquire concerning your rights to a job as 
"starter." 

Our investigation indicates that at the time of the 
takeover of Eastern Massachusetts Street Railway Company by 
the MBTA, those Eastern Mass. employees who performed work 
most nearly comparable to the MBTA starter's work were con­
sidered to be performing supervisory duties and were not.mem­
bers of the 5argaining unit on that property. There were no 
spare starters in or out of the bargaining unit. There was 
no normal line of promotion from jobs in the unit to super­
visor jobs. The records show that you were an operator at 
that time, with no rights to supervisory status, starter 
status, or spare starter status. 

When the MBTA took over, those Eastern Mass. employees 
whose work was most nearly comparable to MBTA starters were 
given the job title "starters" at the garages at which they 
worked, although there was at that time a spare starter's 
seniority list on the MBTA. Such action was considered to be 
fair and equitable and to give the employees who had done the 
work the protections which they were entitled to under the 
Urban Mass Tran?portation Act:. In addition, openings in the 
job class "spar~ starter" were immediately made available to 
employees formerly employed by the Eastern Massachusetts 

U.S. Department of Labor> I Labor-Management Services Administration 
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Street Railway Company. Such employees who qualified were 
put on the spare starters list in the order in which they 
qualified. Such order necessarily placed them behind spare 
starters already on the MBTA rolls. Since the takeover, 
spare starters have performed work at the various stations 
to which~they were assigned in accordance with the rules 
which have been applicable to that job class. 

Your claim arises out of the availability of jobs as 
starters to which spare starters are normally promoted in 
the order of seniority. You are apparently seeking a job 
outside of the seniority order as a spare starter based on 
the fact that the starter's vacancy is at a garage which 
was formerly operated by Eastern Massachusetts Street 
Railway. -

Based on the available facts, the Department of labor 
finds that this right did not exist at the time of the take­
over. Consequently~ the action of the Authority would not 
constitute a violation of the Section 13(c) agreement. 

Is/ 
W. J. Usery, Jr. 

Assistant Secretary of labor 

U.S. Depa:rrtmerrt of Labor I Labor-Managemen:t Services Administration 
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EMPLOYEE PROTECTIONS DIGEST ____ _ 

SAUNDERS v. MASSACHUSETTS BAY 
~AN 5 PO RTAillNAUT H _Q_f!l T Y 

DEP Case-No. 70-13c-2 
May 25, 1970 

SwrtmaY'lJ: The employee claimed he had been denied fwe.ral benefits 
due to his transfer of unions as a result of federal assistance. 
A review by the DepaPtment of Labor revealed the employee could 
have retained his membership and funeral benefits in the former 
union by paying appropriate union dues. The Department determined 
the funeral benefits were lost by the employee's failure to pay 
his dues and not as a result of the federal assistance. The 
claim was denied. 

DETERMINATION 

This is in reply to your inquiry regarding the status of 
certain former members of ATU, Local Division 1509, with 
respect to the funeral benefit plan operated by the Amalga­
mated Transit Union. 

On the basis of information made available to us the 
facts appear as follows: 

Upon the acquisition of the Eastern Massachusetts Street 
Railway Company by the MBTA on or about March 30, 1968, the 
employees of the company involved were transferred to employ­
ment with the MBTA in accordance with the provisions of para­
graph (l) of the Section l3(c) agreement. 

Following the transfer of these employees to MBTA em­
ployment, a dispute arose between Local Division 589 and the 
Machinists Local Lodge as to the proper placement of these 
employees for bargaining unit and representational purposes. 
This jurisdictional dispute was ultimately resolved in favor 
of the I.A.M. in early June 1968, and thereafter the group of 
company employees whose rights are here in question were 
transferred to the I.A.M. and placed under their collective 
bargaining agreement with the MBTA. 

By 1 e t t e r 'd a ted J u 1 y 2 2 , l 9 6 8 , to t he Bus i ness M a n age r 
of the I.A.M .• an ATU General Executive Board Member stated 
that all such employees, who so desired could retain their 

U.S. Department of Labor I Labor-Management Services AdministPation 
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EMPLOYEE PROTECTIONS DIGEST 

membership in the ATU and thereby ~protect thetr funeral 
benefits," by continuing to pay their dues as me~bers-at­
large in the amount of "$2.40 a month, to be forwarded to 
the International Amalgamated Transit Union, Washington." 

Under applicable provisions of the ATU constrtution, 
the membership status of all such employees would auto­
matically terminate no later than June 30, 1968, and such 
employees would cease to be eligible for reinstatement to 
membersh·ip no later than March 31, 1969, in the absence of 
a resumption of dues payments by the interested employees. 

The information we have received from ATU and MBTA indi­
cates that no check-off authority cards for funeral deduc­
tions were forwarded to the International Office of ATU 
until sometime after March 31, 1969. 

Moreover, no dues payments were made by or on behalf of 
any of the 108 such employees transferred into the Machinists 
Union bargaining unit for any period after March 31, 1968. 
The dues of the deceased employee, the Claimant, whose claim 
for funeral benefits is. here involved, were similarly unpa-id 
for the period running from March 31, 1958 until his death on ( 
October 8, 1969. 

The ATU International Secretary-Treasurer, by letter to 
the MBTA, dated June 26 and July 11, 1969, respectively, ad­
vised that 50 listed MBTA employees, formerly employed by 
Eastern Massachusetts and who were affiliated with Division 
1509, were no longer eligible for reinstatement in the ATU, 
as they were no longer within the 12-month reinstatement 
period, and, iri any event, were no longer under the jurisdic­
tion of the ATU. 

The unmistakable fact is that the Claimants were extended 
the right to continue their ATU membership and thereby to pre- • 
serve their funeral benefits and that they failed to do so 
within the prescribed time, although they knew, or should 
have know, that no dues payments were being checked off from 
their wages for transmittal to the ATU. Under such circum­
stances, the loss of membership and benefits rights may not 
properly be said to be a result of the project. 

U.S. Department of Labor I Labor-Management Services Administration 
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I find, thereforet that the loss of funeral·benefits, 
as described above, did not constitute a violation of 
Sectton l3(c) of the Urban Mass Transportation Act. 

s 
W. J. Usery, Jr. 

Assistant Secretary of Labor 

U.S. Department of Labor 7 Laho:r--Ma:nagement Se1'1Jices .4dminis trotion 
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LOCAL 214, AFSCMEA v. 
-DETROIT, MICHIG N 

DEP Case No. 73-13c-2 
January 19, 1973 

Swrunary: The Petitioner alleged that the City of D.eLvoit, 
Michigan had violated its Section 13(c) agreement ~ith Local 214 
of the American Federation of State, County and MUnicipal Employ­
ees. A review by the Department of Labor revealed Petitioner's 
labor organization had access to several final and binding dis­
pute resolution procedures. The Department advised Petitioner 
to pursue his dispute through these procedures. The claim was 
denied. 

DETERMINATION 

This is in further reference to my letter of December 21, 
1972, and your reply thereto dated January 3, 1973, with which 
you enclosed a copy of a 13(c} agreement executed by the City 
of Detroit, through i·ts Board of Street Railway Commissioners, 
and your local union in connection with an UMTA project to 
finance the construction of an administration building and 
other facilities in Detroit. 

Section 2 of the agreement states that "(T)he BOARD 
agrees that it will bargain collectively with the said union 
relative to all matters of employee and employer relations ... 
pursuant to and in accordance with all applicable provisions 
of Act No. 379, of the Public Act of the State of Michigan 
for 1965, or as same may be hereafter amended." 

In view of this language, you should present your griev­
ances concerning alleged violations of the l3(c) agreement to 
the Board. Shaul~ your union and the Board be unable to reach 
agreement as to the appropriate settlement of these grievances, 
you may want to invoke whatever procedures are available to 
you, through your collective bargaining agreement or State 
law. for the resolution of such disputes. 

Assistant Labor 

U.S. Department; of Labozt / Labozt-Management Services Administration 
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FRISBY v. SOUTHEASTERN MICHIGAN 
TRANSIT AUTHORITY 

OEP Case No~ 73-13c-3 
March 22, 1973 

Summary: The employee claimed he was entitled to a dismissal 
allowance from the Authority. A review by the Departn?ent of Labor 
revealed the employee had been terminated for a failure to comply 
with a regulation to supply a daily time sheet to his supervisor. 
The Department determined the employee had been discharged for 
reasons other than the result of the project. The claim was 
denied. 

DETERMINATION 

This is in reply to your letter of March 13, 1973, con­
cerning the Claimant, a former employee of the Southeastern 
Michigan Transit Authority, who alleges that he was deprived 
of employment with SEMTA in violation of Section 13(c) of the 
Urban Mass Transportation Act of 1964, as amended. 

I have carefully reviewed the material you enclosed with 
your letter, however, I can find nothing therein which would 
support the Claimant's position that he has been adversely 
affected "as a result of" the project assisted by federal 
funds, in this case the purchase of Lake Shore Lines, Inc. 
Rather, it would appear that the Claimant was dismissed for 
refusing to complete a daily time sheet which his supervisor 
had instructed him to prepare· in an effort to help him improve 
his work performance. 

You will note from Section (6) of the 13(c} agreement 
executed by the Authority and the Amalgamated Transit Union in 
connection with ~his project, a copy of which was furnished to 
you by a member of my office, that "(A)n employee shall not be 
regarded as deprived of employment or placed in a worse posi-
tion ... in case of his ... dismissal for cause in accordance with 
applicable agreements ... " 

U.S. Department of Labor I Labor-Management SerVices Administration 
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In view of this, I can find no basis for taking any 
action on this matter under Section 13{c) of the· Urban Mass 
Transportation Act. 

. r . 
Assistant of Labor 

U.S. Department of Labor I l£Ibor-Ma:nagement SerrJiees Adminis-tration 
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MAXWELL v. SANTA CRUZ METROPOLITAN 
TRANSIT DISTRICT 

DEP Case No. 73-13c-4 
May 11, 1973 

Summary: The PetitioneP alleged that the DistPict nad failed to 
offep him employment as required in the existing Section 13(c} 
agreement. During the Department of Labor's revieuJ of the case 
the parties voluntarily resolved the ~ispute. The Depaptment 
closed the case without issuing a formal determination. 

U.S. Depm'tment of Labor I Lahor-Management Services Administration 
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JENSEN AND BENDER v. PORT AUTHORITY 
OF AllEGHENY COUNTY 

DEP Case No. 73-13c-5 
May 14, 1973 

Summary: The employee claimed that as a result of an Urban Mass 
Transportation grant he had been terminated and watr-t:frztitled to 
a dismissal allowance. A review by the Department of Labor re­
vealed the employee had been terminated for personality conflicts 
with his supervisor unrelated to any Urban Mass Transportation 
grant. The Department of Labor determined the employee had been 
dismissed for just cause. The claim was denied. 

DETERMINATION 

This is in reference to your claims for protective ben­
efits pursuant to Section 13(c) of the Urban Mass Transporta-
tion Act of 1964. as amended, in connection with grants made ( 
under that Act to the Port Authority of Allegheny County. 
Pennsylvania. 

I have carefully reviewed your letter of October 13, 
1972, addressed to then Secretary of Transportation John A. 
Volpe, in which you initially stated your claims, your letter 
of December 12, 1972. in response to our request for certain 
information. and your letter of April 24, 1973, in which you 
commented on the Authority's statements made in reply to our 
request for its views. 

On the basis of the information now before us, I find 
nothing which would support your claims that you have been 
adversely affected "as a result of" a project assisted by 
federal funds under the Urban Mass Transportation Act. There 
are • to the con t.r a r y , i n d i c a t i on s t h a t person a l i t y a n d o t her 
conflicts existed which led to your termination. 

You will note from Section 3 of the l3(c) agreement 
executed by the Authority and the Amalgamated Transit Union 
in connection with the Authority's Early Action and Surface 
Capital Improv~ment Programs: -a copy of which was furnished 
to you by our letters of November 24. 1972, that "(A)n em­
ployee shall not be regarded as deprived of employment or 
placed in a worse position ... in case of his ... dismissal for 
cause in accordance with applicable agreements ... " 

U.S. Department of Labor I Labor-Manag-ement Services Administration 

Cathi
Typewritten Text
A-10



EMPLOYEE PROTECTIONS DIGEST 

Under the circumstances, I can find no basiS for taking 
any further action on this matter under Section 13(c) of the 
Urban Mass Transportation Act. 

r. 
of Labor 

U.S. Department: of Labor I Labor-Management Sei'1Jices Administration 
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LOCAL 859, ATU v. DECATUR, ILLINOI~ OEP Case .. No. 73-13c-7 
November 5, 1973 

Summary: The labor organization requested Department of Labor 
intervention into a dispute to settle an impasse in""negotiation 
of new contract terms. The parties disputed the applicability 
of the 13(c) agreement's dispute resolution procedure to interest 
disputes. The Department determined that this question of scope 
should be submitted to arbitration under the ~ispute resolution 
procedure. 1'he Department retained jurisdiction in the event 
that further efforts of the parties failed to resolve the dispute. 

DETERMlNATION 

This is in reference to the pending dispute between the 
Union and the City of Decatur, Illinois, concerning inter­
pretation, application, and enforcement of an employee pro­
tective agreement executed by the City and the Union on 
May 5, 1972, pursuant to Section 13(c) of the Urban Mass 
Transportation Act of 1964, as amended, in connection with 
a then-pending application filed by the City for federal 
assistance to finance the acquisition of Decatur City Lines. 

The basic issue in dispute concerns the question of 
whether or not the Section 13(c} employee protactive agree­
ment provides for final and binding arbitration, at the re­
quest of either party, of collective bargaining impasses 
over new contract terms and conditions. 

The arbitration clause of the 13(c) agreement is 
tained in paragr~ph (8) and reads in pertinent part as 
follows: 

In case of any labor dispute regaPding the application, 
interpretation, or enforcement of any of the provisions 
of this agreement ~hich cannot be settled by collective 
bargaining within sixty (60)~ (sic) days after the dispute 
or controversy first arises h~reto, such dispute OP con­
troversy may be submitted at the written request of either 
party hereto to a board of arbitration as hereinafter 

con-

U.S. Departmf!nt of LaboP I LaboP-Management Services Administration 
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pr>ovided . .. The term "labor dispute_, 11 as herein used_, 
shall be broadly construed and sl~ll include_, but not 
be limited to~ any controversy ar>ising eoncer>ning 
wages> salaPies_, ... any differ>ences or> questions that 
may arise between the par>ties_, including the making 
or maintaining of collective bargaining agreements~ 
the terms to be included in such agr>eements_, any 
grievance, that may arise_, and any controversy aris­
ing out of or by virtue of any of the provisions of 
this agr>eement for the protection of employees 
affected by the Project. 

The Union takes the position that the above-cited lan­
guage requires the arbitration of new contract terms if 
either party so requests and sought to invoke such arbitra­
tion upon an impasse in the negotiation of a new working 
agreement to replace the contract which expired on September 
30, 1972. The American Transit Corporation, operator of the 
City of Decatur's transit system, takes the position that 
such arbitration is not required by the 13(c) agreement. 
The City has supported American Transit in this position. 

Prior to seeking to invoke the jurisdiction of the 
Secretary of labor in this matter, the Union filed a repre­
sentation petition and an unfair labor practice charge with 
the National labor Relations Board. In response to the 
Union's filings, the Officer-in-Charge for Subregion 38 of 
the Board found that the City of Decatur had retained such 
control over matters normally the subject of collective bar­
gaining that, notwithstanding its contract with American 
Transit for operation of the transit system, the City consti­
tuted the "employer" of the employees involved. The Officer­
in-Charge therefore took the position that the Board could 
not assert jurisdiction. 

The Union now contends that "(T}he refusal of the City 
and its contractor to arbitrate under the Section 13(c) 
agreement, and the refusal of the National Labor Relations 
Board to assert jurisdiction, has rendered the Section l3(c) 
agreement unenforceable under Federal, State. or local law, 
unless the Secretary asserts jurisdiction in accordance with 
his statutory responsibilities under Section 3(e)4 and Sec­
tion 13{c) of the Act." 

I cannot agree that at t~is point in time it has been 
shown that the ~3(c) agreement ~tself is unenforceable. The 
primary issue in dispute here--whether impasses over new 

U.S. Department of Labor I Labor-Management Services Administration 
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contract terms may be submitted to arbitration at the request 
of either party--is itself an arbitrable issue falling within 
the scope of paragraph [8} of the l3lcl agreement and is most 
appropriately resolved through the procedures set forth there­
in by the parties, 

An additional issue may be presented by the NLRB ruling. 
Given the City's position on the question of arbitrability of 
new contract terms, and the finding of the NLRB that under 
the current arrangement for operation of the City's transit 
system the City constitutes the employer of the transit em­
ployees. the question may arise as to whether the collective 
bargaining rights of the transit employees have been contin­
ued as required by paragraph (3} of the l3(c) agreement. 
However. the resolution of the dispute as to the arbitrabil­
ity of new contract terms could make this question moot. 
Further, it would appear that the parties themselves may not 
be in disagreement as to the status they feel these employees 
should have and may be able to treat this question themselves 
should it arise as a major factor. 

Finally, the Secretary of Labor will have continuing 
jurisdiction over this matter and if, upon further handling 
of this dispute by the parties, either believes that the l3(c) 
agreement has become invalid or unenforceable, such party re­
tains the rights to submit the matter for resolutian through 
the procedures of paragraph (11) of the agreemertt. 

s 
Paul J. Fasser, Jr. 

Assistant Secretary of Labor 

U.S. Department of Labor I Labor-Management Services Administration 
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W~OOELL v. METROPOLITAN ATLANTA 
RAP I tr TRANS IT AUTHORT:rY ~--. 

DEP Case No, 74-13c-3 
March 24, 1974 

Summary: The employee claimed the Authority had failed to provide 
a salary increase on the basis of sex discrimination~. A revietJ 
by the Department of Labor revealed it lacked jurisdiction under 
Section 13(c) to hear a claim of sex dt8crim1:nation, 'l'he employ­
ee's correspondence tJaS returned to the Department of Transporta­
tion for further consideration. 

DETERMINATION 

This is in reply to the request from your Chief Counsel's 
office that we review a complaint received by the Department 
of Transportation from the Claimant. an employee of the 
Metropolitan Atlanta Rapid Transit Authority. Claimant 
alleges that she has been discriminated against in her employ­
ment with Metropolitan Atlanta Rapid Transit Authority (MARTA) 
on the basis of her sex and her nonunion status. The Claimant 
contends that this places MARTA in violation of the employee 
protection requirements applicable to all employees of the 
Authority as a result of MARTA's receipt of federal assistance 
under the Urban Mass Transportation Act of 1964. as amended. 

On the basis of the information provided in the Claimant's 
letter dated August 13~ 1973, to the Department of Transporta­
tion's office of civil rights~ it does not appear that her 
claim properly falls within the scope of the employee protec­
tion arrangements required by Sections 3(e)(4} and l3{c) of 
the Act. Section 13(c}, as you know, requir~s that employees 
be provided with a measure of protection from adverse effects 
upon their employment which arise as a result of federal 
assis n • The-Claimant does not offer any 1nformatio~ which 
wou uggest that she has been improperly deprived of such 
protection or that she has been discriminated against in the 
application of the required protections. Rather, she contends 
that, for reasons of her sex and nonunion status. she has been 
unfairly deprived of promotio~s and salary increases. 
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fl·WLOYEE PROTECTIO~N~S~D~I~GE~S~T~------------------~~---

The charges the Claimant makes would appear to fall 
more properly under any equal opportunity employment require­
ments applicable to her situation. Therefore, I am returning 
to your office for such further action as you may take in 
this matter the documentation, enclosed, which ~~ provided 
to us for our review. 

Jn the event we have misinterpreted the Claimant's 
situation, you may wish to advise her that any employee not 
represented by a labor organization has the right to submit 
a dispute as to the appropriate interpretation, application 
or enforcement of the applicable protective terms and condi­
tions to the Secretary of Labor for a final and bindinq de­
termination. In this regard, I have enclosed a copy of the 
employee protective agreement executed by MARTA and the 
Amalgamated Transit Union in connection with MARTA's acqui­
sition of the Atlanta Transit Co. Under the terms of our 
certification of the acquisition project, employees not 
represented by the union must be afforded substantially the 
same level of protection as is afforded to union members 
under that agreement. 

Is/ 
Paul J. Fasser, Jr. 

Assistant Secretary of Labor 

U.S. Department of Labor I Labor-Management Serviaes Administration 
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EMPLOYEE PROTECTIONS DI&~ST 

WINTERS v. NASHVILLE METROPOLITAN 
TRANSIT AUTHORITY 

DEP Case No. 74-l3c-4 
July 29, 1974 

Summary: The Claimant stated he ~as deprived of certain medical 
benefits after he had been affected by an Urban Mass Transporta­
tion Act project. A review by the Department of Labor revealed 
the Claimant enjoyed substantially equivalent medical benefits. 
The claim zJas denied. 

DETERMINATION 

This is in reply to the request filed by the Claimant, 
a shop foreman employed by Transportation Management of 
Tennessee, lnc., for a determination as to whether he has 
been deprived of certain benefits which are protected under 
Section 13(ct of the Urban Mass Transportation Act of 1964, 
as amended, as a result of a capital grant project involving 
the acquisition of Nashville Transit Co. by the Metropolitan 
Government of Nashville and Davidson County, Nashville, 
Tennessee. 

On August 16, 1973, the United States Department of 
Transportation and the Metropolitan Government of Nashville 
and Davidson County, Nashville, Tennessee executed a capital 
grant contract for the purpose of providing fiBancial assist­
ance to the Metropolitan Government under the Urban Mass 
Transportation Act of 1964, as amended, to assist it in the 
purchase of the assets of the Nashville Transit Co., among 
other things. In Section 5 of the capital grant contract, the 
Metropolitan Government agreed to carry out the project under 
the terms and conditions certified by the Department of Labor 
for the protection of employees pursuant to sections 3{e)4 and 
13(c) of the Act. Section 5 incorporated by reference an em­
ployee protective agreement executed by the Metropolitan 
Government and the Amalgamated Transit Union on April 6, 1973. 
Section 5 further provided that the Metropolitan Government 
would afford employees not represented by the Union "substan­
tially the same levels of protection" as were afforded to Union 
members under the April 6, 1973, employee prdtection agreement. 

U.S. Department of Labor I Labor-Management Services Administration 
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EHPLOYEE PROTECTIONS DIGEST 

The Claimant was in the position of shop foreman with 
the Nashville Transit Co. t and, following the takeover with 
federal assistance, became employed in a similar capacity 
with Transportation,Management of Tennessee, Inc., the suc­
cessor operator of the transit system. In this capacity the 
Claimant is not represented by the union and, therefore, may 
seek to have the Department of Labor determine wne-ther he 
has been afforded the protection he is entitled to under 
Section 13{c) of the Act. 

In his initial correspondence to this office, the 
Claimant expressed concern over changes in the insurance 
program covering those former Nashville Transit Co. employ­
ees not in the Union following acquisition of the Company by 
the Metropolitan Government. The Claimant asserted that 
after the takeover a $12,000 accidental death and dismember­
ment insurance plan was eliminated and a $100,000 major medi­
cal insurance program was replaced by $10,000 major medical 
coverage included in a Blue Cross-Blue Shield health-care 
plan. 

In subsequent correspondence, the Claimant stated that 
the accidental death and dismemberment plan had been re-
stored and that the Nashville Metropolitan Transit Authority ( 
had secured an additional major medical insurance plan which 
would supplement the existing $10,000 program. The question 
remaining for resolution by this determination is whether the 
coverage under the major medical program presently being 
offered is equivalent to the coverage provided to employees 
prior to the takeover of the Nashville Transit Co. 

By letter to the Department of Labor dated April 3, 1974 
in response t~ our request for its views on the matter, the 
Metropolitan Transit Authority indicated that after several 
attempts to secure a major medical insurance program, it 
decided to offer a "Catastrophe Health Care Plan" carried by 
American Health and Life Insurance Company of Baltimore~ 
Maryland. The Authority is of the opinion that the new 
policy when added to the existing $10,000 major medical pol­
icy provides comparable coverage to the $100,000 plan pro~ 
vided prior to takeover. The Claimant does not believe that 
the new major medical plan is equivalent to the old program. 

Because of changes in the owning and operating entity 
for the Nashville transit sy~tem as a result of the Author­
ity's takeover~ it was impossi~le for the old major medical 
policy which had covered seven employees of the Nashville 
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Transit Company to be continued. The major mediciLl- plan 
covering these employees was a "group" policy; similarly 
situated transit employees in certain other cities were also 
covered by the policy. The Nashville employees by themselves 
do not number enough to qualify for "group" coverage, There­
fore, the Authority has had to seek coverage for ~~~se em­
ployees on an individual basis, The ~catastrophe Health Care 
Plan" which is being offered by the Authority is on an indi­
vidual basis. Under it the employees will pay an amount 
equal to what they paid for insurance coverage prior to the 
takeover. 

The plan is supplementary to the Blue Cross-Blue Shield 
health care plan and provides coverage for 100 percent of all 
eligible expenses in excess of $1,500 up to a maximum of 
$52,500. Under the old plan, the aggregate amount of bene­
fits payable was $100,000; however, coverage was on the basis 
of an 80/20 ratio coinsurance basis. Under the new plan, 
medical losses under $1,500 would be covered by the basic 
Blue Cross-Blue Shield policy which would provide substan­
tially the same 80/20-type protection provided under the old 
major medical plan. 

It is apparent that coverage for catastrophic illness 
under the proposed plan is better than under the old plan for 
losses up to approximately $65,000. Coverage under the old 
plan would be better for losses in excess of approximately 
$65,000. It can be shown that in certain other respects the 
new plan is inferior to the old; in still others, it is 
superior. 

After reviewing the statements made by the parties and 
the material submitted, it is our view that the new plan. 
together with the $10,000 major medical coverage included in 
the employees• Blue Cross-Blue Shield plan, must be consid­
ered as offering substantially equivalent coverage to the 
old major medical plan. 

Accordingly, it is hereby determined that the employees 
formerly employed by the Nashville Transit Co. have not been 
deprived of benefits or placed in a worse position in contra­
vention of our certification pursuant to Section 13(c} as a 
result of the change in their major medical coverage. 

/S/ 
Paul J. Fasser, Jr. 

Assistant Secretary of Labor 

U.S. Department of Labor I Labor-Management Services Administration 
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DUFRESNE v. SANTA CRUZ METROPOLITAN 
TRANSIT AUTHORITY 

DEP Case .No. 74-13c-5 
July 29, 1974 

Summary: The Petitionep alleged his position had been abolished 
as a Pesult of federal funds recei1Jed by Santa CPuz~Yransit Author­
ity. A revi~ by the DepaPtment of Labor revealed Petitioner's 
employment had terminated for factors unPelated to the federal 
assistance. The czm:m was denied. 

DETERMINATION 

This is in reference to the request that the Secretary 
of Labor make a determination pursuant to paragraph 5h of a 
capital grant contract of assistance entered into by the 
United States Department of Transportation and the Santa 
Cruz Metropolitan Transit District (Project No. CAL-UTG-26; ( 
Contract No. DOT-UT-314) pursuant to the Urban Mass Transpor­
tation Act of 1964, as amended. 

The purpose of the aforementioned contract was to pro­
vide financial assistance to the District in its purchase of 
certain assets of the Santa Cruz Transit Company. Pursuant 
to Section l3(c) of the Act, the Department of labor, by let­
ter dated May 23, 1969, certified the project for assistance 
on the condition that certain employee protective language 
would be set forth in the contract of assistance. That 
language was reproduced in section 5 of the contract of 
assistance and section Sh provides that controversies as to 
the appropriate application or interpretation of the protec­
tive terms and conditions set forth in section 5 may be sub­
mitted to the Secretary of labor for a final and binding 
determination. 

By letter to a member of my staff dated February 27, 
1974, Petitioner requested that the Department of labor re­
solve a dispute that had arisen between the Santa Cruz Metro­
politan Transit District and himself, a former employee of 
the Santa Cruz Transit Company·and its successor in the 
operation of the transit system, Kenny Transportation, Inc. 

u.s. Department of Labor I Labor-Management Services Administration 
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ID1PLOYEE PROTECTIONS DI«;EST 
----~----~~--== 

We received the yiews of the District tn thts matter 
dated May 2, 1974 from Assistant Caunty Counsel for the 
County of Santa Cruz, By letter of June 18, 1974l we re­
ceived Petitfoner's response to the materlal prov1ded by 
the Distrfct. · - · 

.,__ .. 

It is Peti.tioner's position that he was "wrongfully 
discharged from employment and deprived of employment or 
placed in a worse position with r~spect to compensation as 
a result of the-project. .. ". It is the District~s position 
that Petitioner was "demoted for cause and was not arbitrar­
ily dismissed or demoted by ~he Transit District or Kenny 
Transportati·on". 

The correspondence we have received from the parties 
is somewhat confusing as to the exact nature of Petitioner's 
termination of employment with Kenny Transportation, Inc. 
It is clear that the Company demoted him from the position 
of manager to driver. Petitioner apparently was willing to 
accept that change in duties. but only so long as his prev­
ious rate of pay was continued, What is not clear is what 
occurred next in the sequence of events and whether Peti­
tioner's terminati·on was the result of his resignation or 
his being fired. Notwithstanding the confusion on this mat­
ter. the central issue re~uiring a determination here is 
whether Petitioner was adversely affected as a result of the 
project and therefore is entitled to the appropriate rights. 
privileges. and benefits set forth in section 5 of the con­
tract of assistance. 

In connection with an employee's entitlement to pro­
tective benefits, paragraph 5c of the contract of assistance 
reads as follows: 

"No employee shall be laid off or otherwise deprived 
of employment orr placed in a worse position with respect 
to compensation, hours, working conditions, fringe benefits~ 
or rights and privileges pertaining thereto at any time 
during his employment as a result of the Project~ including 
any program of efficiencies or economies directly or indi­
rectly related thereto. An employee shall not be regarded 
as deprived of employment or placed in a worse position 
with respect to compensation~ etc.~ in case of his resig­
nation~ death~ retirement~ dismissal for cause~ or failure 
to work due to disability or discipline;". (underscoring 
added) · 

U.S. Department of Labor I Labor-Management Services Administration 
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On the basis of the information provided to us, I find 
nothing which would support Petitioner's claim that he was 
adversely affected "as a result of " the Santa Cfuz Metropol­
itan Tiansit District's capital improvement project assisted 
by federal funds under the Urban Mass Transportation Act of 
1964, as amended, The correspondence and documentation 
f u r n f s he d to us ~ o n t h e co n t r a r y , i n d i c a t e s t h a t-· pro b 1 ems 
in interpersonal relationships and communication and other 
incidents led to a management decision that Petitioner was 
not satisfactorily performing his job duties. Whether his 
subsequent termination resulted from his being fired or his 
resignation, it was not "a result of the project". 

Therefore, on the basis of the foregoing and pursuant 
to paragraph 5h of the contract of assistance, it is deter­
mined that Petitioner is not entitled to protective benefits 
under section 5 as a result of his loss of employment with 
Kenny Transportation, Inc. 

/sf 
Paul J. Fasser, Jr. 

Assistant Secretary of labor 

u.s. Department of Labor I Labor-Management ServiC!esA.dministration 
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DOERS V. GOLDEN GATE 
TRANSPDRTATION DISTRICT 

DEP Case No. 74-13c-6 
September 16, 1974 

Swrunary: The employee claimed he had not been offered a compar­
able position after the District assumed the operutiuns of a pri­
vate carrier. A review by the Department of Labor revealed the 
Claimant was a member of a labor organization which was signatory 
to a negotiated Section lJ(c) protective agreement that included 
a dispute resolution procedure. The Department detenmined it 
lacked jurisdiction and advised the Claimant to pursue his claim 
through his labor organization. 

DETERMINATION 

This is in reply to your letter. with enclosures, of 
August 16, 1974, 1n which you inquire whether the Department 
of Labor would pursue on behalf of the Claimant that he has 
been deprived of certain benefits which are protected by 
Section 1·3{c) of the Urban Mass Transportation Act of 1964, 
as amended. 

I have enclosed a copy of a letter dated April 18, 1974, 
which I addressed to the Claimant in response to several let­
ters concerning his situation forwarded to us from the Depart­
ment of Labor's San Francisco area office. 

You will note from my reply that we advised the Claimant 
of the self-governing dispute resolution procedures contained 
in paragraph 15 of a Section 13{c) employee protective agree­
ment which was executed by the Golden Gate Bridge, Highway 
and Transportation District and the Amalgamated Transit Union 
on June 11, 1971. As an employee covered under that agree­
ment, Claimant is entitled, through his union, to invoke the 
procedures contained in paragraph 15. 

As I explained in my letter to him, the Secretary of 
Labor does not have the authority to intervene in disputes 
over the interpretation, application or enforcement of a 
13(c) agreement.where employee~ are represented by a union 
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and thereby have recourse to the procedures contained there­
in. Nor would tt be appropriate for us to attempt to substi­
tute our judgement for the final and btnding determination 
wh1ch the parties provtded for in their agreement. 

Paul J. Fasser, Jr. 
Assistant Secretary of labor 
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lOCAl 959 IBT V. GREATER 
-. AtfCHORAGrAREA BOR~UGH 

DEP Case No; 74-l3c-7 
December 19, 1974 

SUJ11TK1ry; The petitioning union sought continuation .af benefits 
and conditions initially baPgained during a demonstration project 
under the Act. Those benefits- UJepe lost UJnen the fixed-duration 
demonstration pPoject terminated and the city initiated similaP 
service UJ'ith federal funds. The Department of LahoP determined 
in this::: instance that Seeti·on JJ(e) did not r'equir>e the continu­
ation of specifie benefits and conditions follOUJing termination 
of the demonst-ration project, noting that all demonstration 
employees had been employed by the City when it initiated 
service thereafter. 

DETERMINATION 

This is in reference to the dispute between local 959 
of the International Brotherhood of Teamsters and the 
Greater Anchorage Area Borough as to the-appropriate inter­
pretation and application of employee protective terms and 
conditions certified by the Department of labor pursuant to 
Section 13(c) of the Urban Mass Transportation Act of 1964, 
as amended. in connection with a federal grant thereunder to 
the Borough (UMTA Project No. AK-03-0003). 

By telegram to the Secretary of tabor dated July 16~ 
1974, Teamsters local 959 all~ged that employees of the Area 
Bus Company had been adversely affected as a result of the 
federal grant to the Borough and requested that the Depart­
ment of labor make a determination in resolution of the mat­
ter. In a telegram to the Secretary of Labor dated July 22. 
1974. the Borough. responding to the Union's allegations. 
contended that it had complied with the law and the terms of 
the capital grant contract it executed with the federal 
government. 

The parties subsequently furnished to my office state­
ments detailing their respectTve positions and arguments. 
At our request; representatives of the Union and the Borough 
met in Washington, D.C. on September 4~ 1974 with a member 
of my staff so that we could solicit additional information 
necessary to our deliberations and determinations. 
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EMPLOYEE PROTECTIONS DIGB=S:..::T~~----------

I am advised that the parttes nqve been very_ coopera..,. 
ttve during our processing of this case and I w{sh to com­
pli'Tnent both of your organtzations and repres.entattves in 
that respect. 

The federa 11 y ass i:s ted project whi eli has 1 e<f· 'fo the 
instant di'spute i·nvolves tf1e purchase of buses and other 
equipment by the Borough for the purpose of estaBlishing 
an area~wide transportatton system. The capital grant con­
tract of assistance executed By the Borough and t~e U.S. 
Department of Transportation ts dated June 19, 1974. Sec­
tion 5 of that contract of assistance sets forth the terms 
and conditions for employee protection certified by the 
Department of Laoor By letter to the Urban Mass Transporta­
tion Administratton dated January 14, 1974, The employee 
protective terms and conditions are set forth in pertinent 
part, as follows: 

The Public Body agrees that the following terms and 
conditions shall apply for the protection of employees 
in the mass passenger transportation industry in the 
service area of the project. 

a. The project shall be carried out in such a manner 
and- upon such terms and conditions as will not in 
any way adversely affect employees in the mass 
passenger transportatiori industry within t~e ser­
vice area of the project. 

b. All rights, privileges and oenefits (including pen­
sion benefits) of employees (including employees 
already retired) shall be preserved and continued. 

c. No employee shall be laid off or otherwise deprived 
of employment or placed in a worse position with 
respect to compensation, hours~ working conditions, 
fringe benefits, or rights and privileges pertain­
ing thereto at any time during his employment as a 
result of the project, including any program of 
efficiencies or economics directly or indirectly 
related thereto. An employee shall not be regarded 
as deprived of employment or placed in a worse pos­
tion with respect to compensation, etc., in case of 
his resignation, retjrement, death, dismissal for 
cause,. or failure to 'Nork due to di sabi 1 ity or 
discipline. 
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h. The Public Body agrees th~t any controversy respect­
ing project's effects upon employees, the interpre­
tation or application of these conditions and the 
disposition of any claim arising thereunder may be 
submitted by the employees or their representative, 
to the determination of the Secretary of labor, 
whose decision shall be final. 

* 
* 
* 

j. The Public Body will post, in a prominent and acces­
sible place, a notice stating that the Public Body 
is a recipient of federal assistance under the Urban 
Mass Transportation Act and has agreed to comply 
with the provisions of Section 13(c) of the Act. 

The notice shall also inform employees of their 
right to invoke the jurisdiction of the Secretary 
of labor in accordance with item "h" above. 

The Union contends that the Borough has failed to comply 
with subparagraph "b", "c" and "j" above. These allegations 
are made on behalf of eleven (11) former e~ployees of the 
Area Bus Company. 

For the period July 1, 1972 to June 30, 1974 the City of 
Anchorage contracted with the Area Bus Company to operate, 
maintain, and manage a demonstration transportation project 
which was assisted by federal funds under the Urban Mass 
Transportation Act of 1964, as amended. The Area Bus Com­
pany recognized Teamsters local 959 as the sole and exclusive 
bargaining representative for the employees performing the 
demonstration transportation service it was providing under 
contract with the City of Anchorage. Collective bargaining 
agreements were executed by the Area Bus Company and Team­
sters local 959 on July 27, 1972 and June 26, 1974. 

The demonstration project 
The Borough initiated service 
service included those routes 
by the demonstration project. 
tional area and increased the 
stration project,routes. 

terminated on June 30, 1974. 
on July 1, 1974. The Borough 
that had formerly been served 

The Borough also served addi­
~umber of trips over the demon-
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Employees for the Borough's transportation s~rvice 
were hired through the Borough's normal civil servtce hir~ 
ing procedures. Apparently none of the Areq Bus Company em­
ployees filed for positions on the Borough system and it is 
unclear as to exactly what steps. if any. were taken initi­
ally by the Borough to contact and hire these peopre. On 
July 1, 1974, Teamsters local 959 complained to the Borough 
Assembly about this sftnatton and the Assembly ordered that 
the Borough hire the former Area Bus Company employees. 
Eleven (11) employees of the Area Bus Company subsequently 
accepted employment wttb the Borough, The Union contends, 
however. that these employees are not being provided bene­
fits equivalent to those they enjoyed with the Area Bus Com­
pany, to include their collective oargaining rights. The 
Union argues that the employee protective terms and condi­
tions of Section 5 of the grant contract of assistance re­
quires continuation of benefits and working conditions for 
these employees equivalent to those set forth in the collec­
tive bargaining agreement executed by the Union and the Area 
Bus Company and, further, continuation of the employees• 
collective bargaining rights. 

I cannot agree. The basic purpose of Section 13(c) of 
the Urban Mass Transportation Act is to provide to employees 
in the urban mass transportation industry a measure of pro­
tection from adverse effects which may arise as a result of 
federal assistance. In the instant case, the adverse -effect 
on the-~mployees of the Area Bus Company cannot be considered 
to have resulted from the federal assistance to the Greater 
Anchorage Area Borough. On the contrary~ it was the termi­
nation of the demonstration project, of fixed duration to 
begin with, which resulted in the effect upon the employees. 

The Union argues that the Borough, as a successor to the 
demonstration project operation or the prior bus service of 
extremely limited and specialized nature, must continue the 
rights~ privileges~ and benefits of the employees who worked 
on the.demonstration project. To acc~pt the Union's argument 
would mean that the manner in which the City chose to operate 
the demonstration project (i.e. 9 by contract with the Area 
Sus Company which in turn entered into a collective bargain­
ing agreement with the Union) would establish the rights and 
benefits applicable to the operation of the Borough's newly­
formed area-wide transportatioQ system. I do not believe 
that was the int~nt of Congress ·in Section 13(c). 
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Although I cannot find that the Borough has an· obliga­
tion under the employee protective requirements to continue 
the terms and conditions of employment enjoyed by the Union­
represented employees who performed the demonstration ser­
vice, I am concerned with the fact that for some r~ason these 
employees were not hired by the Borough until after the Bor­
ough Assembly ordered them to be hired and that this occurred 
after ~11 jobs on the Borough's new system fiad apparently 
been filled. The record is not perfectly clear as to why 
such action was necessary. The Borough representative stated 
in the September 4, 1974 meeting that he thought that an 
effort had been made to contact these employees at the time 
the Borough was hiring for its operation. It would appear 
to me that these employees who had served the community of 
Anchorage for two (2) years should have been afforded some 
priority to the jobs on the Borough's system. It is my 
understanding that these employees have now all been hired 
and are considered for purpose of employment to have begun 
service on July 1, 1974. It is my further understanding 
that these employees will shortly all oe in driver positions. 
Because the Borough Assembly took what I feel was appropri­
ate action in ordering the hire of these people. I do not 
need to address this matter further. 

Based on the foregoing an~ pursuant to Section 5.h of 
the contract of assistance executed by the Greater Anchorage 
Area Borough with the U.S. Department of Transportation. It 
is hereby determined that the Borough has not violated the 
employee protective terms and conditions set forth in Sec­
tion 5 of that contract. 

/s/ 
Paul J. Fasser. Jr. 

Assistant Secretary of labor 
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EMPLOYE£$ v. METROPOLITAN 
SUBURBAN BUS AUTHORlTY 

DEP Case Ne~ 75-13c-l 
March 11, 1975 

SUJ11lltlry: The employees eaah alaimed a loss of five @ys of annual 
vacation and ~equested J3(a) p~oteation of those p~ecise benefits. 
A ~evi~ by the Depa~tment of Labo~ ~evealed that eaah Claimant 
had ~eceived five additional pe~sonal days, plus salary inc~ease 
and (with one exception) additional paid holiday, which he did 
not have p~io~ to the aaquisition by the Autho~ity. The Dep~t­
ment determined that the substitute benefits we~e of equal o~ 
g~eate~ value than those benefits lost by the Claimant. The 
claim was denied. 

DETERMINATION 

This is in reference to the request filed by the 
Claimant's attorney on behalf of 30 salaried employees of 
the Metropolitan Suburban Bus Authority for a determination 
as to whether they have been deprived of certain benefits 
which are protected under Section 13(c) of the Urban Mass 
Transportation Act of 1964, as amended, as a result of a 
federal urban mass transportation grant to Nassau County, 
New York (Project No. NY-03-0050). 

The United States Department of Transportation and 
Nassau County, New York, executed a capital grant contract 
(Contract No. DOT-UT-1018) on July 10, 1973 for the purpose 
of providing financial assistance to the County under the 
Urban Mass Transportation Act of 1964, ·as amended. to assist 
it in the purchase of the assets of ten private transporta­
tion companies, among other things. 

Section 5 of the capital grant contract contains the 
employee protection requirements pursuant to Sections 3(e)(4) 
and l3(c) of the Act under which the County agreed to carry 
out the project. That Section incorporates by reference an 
employee protection agreement ~ntered into on March 23, 1973 
by the County, t~e Amalgamated Transit Union, and the Trans­
port Workers Union of America. 
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The aforementioned Project was certified by th~ Depart­
ment of labor on April 20, 1973 on the condition that the 
March 23, 1973 agr~ement be incorporated in the contract of 
assistance by reference, and on the further condition that 
employees in the service area of the project not re-presented 
by the unions stgnatory to the March 23, 1973 agreement be 
afforded the same level of protection as is afforded to 
members of the union under tnat agreement, 

The 30 Claimants whose case is being reviewed herein 
are not represented by a labor organization and, therefore, 
may seek to have the Department of Labor determine whether 
theY have been afforded the protection they are entitled to 
under Section l3(c) of the Act. 

By letter dated July 26. 1974, addressed to a member of 
my staff, counsel stated that some fifteen dispatchers re­
tained by him as clients had their entitlements to annual 
paid vacation reduced from five weeks to four weeks follow­
ing the County's takeover of the ten private bus companies. 
In his letter counsel requested that the Department of labor 
make a determination on this matter. 

In subsequent correspondeitce between counsel and the 
Deputy Nassau County Attorney, a copy of wh-tch was forwa,rded 
to the Department of labor~ Claimant's counsel stated tnat 
upon takeover a total of 30 employees. rather than the 15 he 
had originally indicated~ had their annual paid vacation 
leave reduced from five weeks t~ four weeks. 

In response to our request for its views on the matter. 
the County takes the position, in a letter dated November 11, 
197~ that none of the employees represented by Claimant•s 
counsel are entitled to·a fifth week of vacation. The County 
contends that the position of the aforementioned employees 
was not "worsenedK upon takeover as that term is used in Sec­
tion 13(c} of the Act but, on the contrary, that their posi­
tion was substantially improved. The County maintains that 
when Claimants became employees of the Metropolitan Suburban 
Bus Authority they became eligible for five personal leave 
days in addition to four weeksr paid vacation. Further, the 
County contends they received substantial increases in their 
salaries and additional paid holidays upon date of employ­
ment with the Authority. The County is of the opinion that 
this combination.of circumstance·s improved the position of 
the 30 Claimants to the extent that they are not entitled to 
restoration of their fifth week of paid vacation. 
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The personal leave policy of the Metropolit~n Suburban 
Bus Authority provides in pertinent part for 1eave for per­
sonal business including religious observance without any 
charge against accumulated vacation or overtime credits. An 
employee of the Authority is credited with five p~r_sonal 

leave days upon date of employment and each year on the anni-
versary of such date. Limitations upon its use are that it 
is not cumulative and that it may be drawn only at a time 
convenient to the appointing officer and must be approved by 
that officer in advance. 

Upon takeover. the weekly salaries of the 30 employees 
involved in the instant dispute increased by a range of from 
approximately 7 percent to 37 percent. In December of 1973. 
the 30 Claimants received additional salary increases. With 
respect to holidays, all of the Claimants became entitled to 
11 holidays upon takeover. Prior to acquisition one Claimant 
received 11 holidays, twenty-three received 10 holidays. and 
six received 9 holidays and one personal leave day. 

Paragraph (5) of the March 23, 1975 Section 13(c) agree­
ment provides. among other things, that "No employee of an 
acquired system shall suffer a worsening of his wages, seni­
ority, pension. sick leave, v~cation. health and welfare in­
surance~ or other benefits by reason of his transfer to a 
position with the County or its contractor." (Underscoring 
added.) The Department of labor does not interpret this lan­
guage as precluding the parties from substituting for the 
aforementioned benefits offsetting rights. privileges and 
benefits of equivalent or greater value. Indeed, with re­
spect to employees represented by a labor organization, such 
rights, privileges and benefits as mentioned ifl paragraph (5) 
of the Section 13(c) agreement may be modified pursuant to 
collective bargaining of new contract terms or through the 
negotiation of implementing agreements pursuant to paragraph 
6(b) of the lJ(c) agreement. 

The collective bargaining process is not available to 
the employees involved in the instant dispute; however, the 
Department of labor regards the loss of the Claimants' fifth 
week of vacation as equitably offset by the substitution of 
five personal leave days. Salary increases and additional 
holidays also, to some extent, contribute to the finding that 
these employees' present term~ and conditions of employment 
are at least equivalent to thei~ terms and conditions of em­
ployment prior to the takeover. 
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The Department of Labor recognizes the possibility that 
prior to the takeover certain employees whose cases have 
been reviewed herein may have customarily made vacation plans 
on the basis of five weeks of consecutive vacation leave. 
We would urge, therefore, that the County all ow thes-e emp 1 oy­
ees to take their personal leave wherever possible as a fifth 
week of vacation. 

Based on the foregoing, it is hereby determined that the 
30 employees here involved have not been adversely affected 
pursuant to Section 5 of capital grant contract DOT-UT-1018 
with respect to their vacation entitlement. 

/S/ 
Paul J. Fasser, Jr. 

Assistant Secretary of Labor 
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STEPHENS v. TALLAHASSEE-LEON 
COUNTY TRANSIT SYSTEM 

DEP Case N~. 75-llc-3 
April 14, 1975 

Summary: The Petitioner alleged denial of pPotected bargaining 
Pights !JJi th respect to representation and union recogni-tion. The 
DepaPt:ment denied the claim because the al-leged rights tJere not 
shown to exist pPior to the project's certification. Additional 
claims of dismmination on the basis of union activity Were not 
specific enough to perTTtit a -ruling. 

DETERMINATION 

This is in response to your claims that the Tallahassee­
Leon County Transit System (TALTRAN} is in non-compliance 
with the employee protective terms· and conditions certified 
by the Department of labonpursuant to Section 13(c} of the ( 
Urban Mass Transportation Act of 1964, as amended, in connec-
tion with an application for federal urban mass transporta-
tion assistance filed by TALTRAN with the Department of 
Transportation (Project No. Fl-03-0030). These terms and 
conditions were made part of the contract of assistance exe-
cuted by TALTRAN and the Department of Transportation under 
which federal assistance was provided for purchase of the 
assets of a private transportation system and new buses. In 
your letters you request that federal funds under UMTA be 
suspended for the City of Tallahassee until there has been a 
resolution of the dispute between your union and the City, 
and disposition of the alleged violations of the employee 
protective arrangement and other alleged discriminatory acts 
by the City of Tallahassee. 

We have carefully reviewed the contents of your corre­
spondence and have had discussions with representatives from 
that office. From those discussions I understand that efforts 
are continuing with regard to the pending discrimination suit 
filed by the Department of Justice against the City of Talla­
hassee, Florida (Civil Act Nuf[lber TCA-74-30). · Copies of your 
correspondence bave been forwarded to these offices and we 
have offered to assist them in any way possible with their 
investigations. 
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As you know~ the employee protective terms and condi­
tions applicable to Project Number FL-03-0030 were set forth 
in a letter of certification dated December 6. 1973, from 
the Department of Labor to the Urban Mass Transporl:·a-tton 
Adminfstrat1on. A copy of that letter has previously been 
forwarded to you. The terms and conditions contained in 
that letter of certification were issued on the basis of a 
determination that the employees in the service area of the 
project were not represented by a labor organization. The 
non-union status of these employees was unchanged at the 
time of acquisition of the transit system by TALTRAN. 

Therefore, we can find no basis for considering the cur­
rent labor dispute as a violation of the requirement under 
Section lJ(c} (2), UMTA, to continue collective bargaining 
rights. In this instance, the Department of Labor has no 
authority to decide questions concerning representation or 
union recognition disputes. If you so desire, you should 
continue to pursue remedies in these matters under the State 
of Florida or other applicable laws. 

With regard to your complaints that employees were term­
inated for union activity and were discriminated against to 
the application of benefits provided in the employee protec­
tion arrangement, the Secretary of Labor cannot rule on a 
generalized complaint such as you raise. However, any indi­
vidual employee who has a claim arising under the employee 
protective arrangement may suomft the claim to the Secretary 
of Labor pursuant to 1te• S of the protective terms and con­
ditions certified by the Department of Labor on December 6, 
1973. Any employee w1sh1ng to pursue such an avenue should 
address a letter to my office setting forth 1n as much detail 
as possible the nature of the claim. Upon receipt of such 
information, we wfll evaluate the issues raised and determine 
what action, tf any, the Department of Labor should take fn 
the matter. 

Finally, on the basis of the information submitted in 
connection with the employee _protection requirements of Sec­
tion 13(c) of the Act. we can find no reason to request any 
suspension of federal assistance at this time. 

Is/ 
Paul J. Fasser, Jr. 

Assistant Secretary of Labor 
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TUT~LE v. CENTRAL OHIO 
TRANSIT AUTHORITY 

DEP Case No, 75-13c-4 
June 11 , 1 9 7 5 

Summary: The employee claimed he had not received any disnrissa l 
benefits after he had been terminated by the Authorii;y-as required 
in the existing Section JJ(c) agreement. The Department of Labor 
revealed the employee had been terminated for excessive absentee­
ism. The claim was denied. 

DETERMINATION 

This is in response to your letter dated May 28, 1975, 
in which you refer to a possible violation of the employee 
protective arrangement certified by the Secretary of Labor 
by letter dated May 15, 1973, in connection with a grant 
application filed by the Central Ohio Transit Authority 
(COTA) under the Urban Mass Transportation Act of 1964, as 
amended, (Act) to finance in part the acquisition of the 
Columbus Transit Company (Project No. OH-03-0018). Specifi­
cally, you describe the circumstances leading to your dis­
charge from employment by COTA as the basis for your claim. 

I have enclosed a copy of the protective terms and con­
ditions as well as a copy of the cett1fication letter for 
the above cited project for your review. You.will note that 
paragraph Z on page two of the May 15, 1973. letter requires 
that employees of the Columbus Transit Company other than 
those represented by the union be afforded substantially the 
same levels of protection as are afforded to union members 
under the March 26, 1973 protective agreement. Section 7 of 
that agfeement states in pertinent part: 

No employee represented by the Union shall be laid off 
or otherwise deprived of employment,·or placed in a worse 
position with respect to compensation, hours, working con­
ditions, fringe benefits, or rights and privileges pertain­
ing thereto~ as a result of the Project. An employee shall 
be retained in service by the Authority unless or until 
laid off for reasons unrelated to the Project or until his 
employment terminates on account of his resignation, death, 
retirement or dismissal for cause in accordance with agree­
ments then in effect. 
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After carefully reviewing the material you have pro~ided to 
us, we are unable at this time to find sufficient evidence 
to merit considering your discharge as possibly a depriva­
tion of employment resulting from the Project. Rather~ it 
appears on the basis of your letter that you were dismissed 
for reasons of absenteeism. ---

If you have additional information concerning the cause 
for your discharge whfch you believe related it to the fed­
erally assfsted project, we would of course give further 
appropriate consideration to this matter. 

If you would like to discuss your situation with a rep­
resentative of my office, please contact [the Division of 
Employee Protections]. 

s 
Paul J. Fasser, Jr. 

Assistant Secretary of labor 
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PRICE v. SEATTLE~ WASHINGTON DEP Case No. 75-l3c-6 
August" 28, 1975 

SuMf~aP!J: The empLoyee ~laimed a violation of his Seation 13(~) 
p~oteations when he was disaharged fa~ ~efusing to Joi~ the labor 
orogcmization. A reviett>. by the Department of LaboJ> roevealed that 
he had been dismissed after he failed to ,ioin the labo~ organiza­
tion as requiroed by the ·e:cist?.'ng coHeative bargaining ag~eement. 
The Depar-tment determined the employee lJas teT'I'I'tinated for just 
aause. The aLaim h)QB- denied. 

DETERMINATION 

This letter follows a phone conversation you had with a 
member of my staff regarding correspondence dated February 20, 
1975, addressed on behalf of your client, the Claimant, to ( 
the Administrator, Urban Mass Transportation Administration, 
which was subsequently forwarded to my office for review. 

In your letter you claim a violation of the Claimant's 
rights under the employee protective arrangement certified 
by the Secretary of labor on January 19, 1973 pursuant to 
Section l3(c} of the Urban Mass Transportation Act of 1964, 
as amended, in connection with a federally financed urban 
mass transportation project involving the acquisition of the 
Metropolitan Transit Corporation (MTC) by the Municipality of 
Metropolitan Seattle (Metro). You state that the alleged vio­
lation resulted from the Claimant's discharge from employment 
by Metro following his refusal to join local Division 587 of 
the Amalgamated Transft Union (ATU) as required by the col­
lective bargaining agreement then in effect between Metro and 
ATU Local Division 587. ' 

According to your letter, the Claimant's refusal to join 
Local Division 587 after ·the acquisition was motivated by his 
concern that "his old pension plan would become worthless 
since no further contributions would be made to the plan, and 
the fact that he would receive. no credit for his prior ser­
vice to his for~er employer under the State pension plan." 
Claimant believed that these eventualities would constitute 
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a worsening of his rights and conditions of employment in 
contravention of the protections afforded by the efuployee 
protective arrangement. 

I have enclosed, pursuant to your request, a copy of 
Section 13(c) of the Urban Mass Transportation Act-a-nd the 
certified protective terms and condfttons. You will note 
that Section 2 on page two of the protective arrangement 
reflects the requirements of Section l3(c) of the Act that 
protective arrangements include provisions for »the preser­
vation of rights, privileges and benefits (including the 
continuation of pension rights and benefits) under existing 
collective bargaining agreements or otherwfse.~ 

The protective arrangement executed by Metro and ATU 
local Division 587 does not specifically detail the manner 
in which pension rights and benefits are to be continued. 
Generally, in the case of an acquisition, these matters are 
resolved through arrangements under which the public body, 
after the acquisition of a system, will guarantee the con­
tinuation of pension ·payments to those already retired and 
future pensions for those employees who are not eligible un­
der an applicable public plan or will not be able to obtain 
enough years of service under such a plan to qualify for ben­
efits equivalent to thdse they would have received under 
their previous pension plan. How these special arrangements 
are financed and carried out depends on local laws and con­
ditions, but the overall result must be that the employees 
are not worsened as a result of the federally assisted 
project. · 

As an affected employee at the time of t~e acquisition 
by Metro, the Claimant was guaranteed pension rights and 
benefits equivalent to those provided under his former plan. 
On the basis of the information provided to us, we are unable 
to conclude that the issues raised by the Claimant, and the 
consequences of his actions taken in furtherance thereof, 
constitute violations of the Section 13(c) protective terms 
and conditions. 

Rather, your client was discharged for his failure, 
following notification of the requirement by both Metro and 
the ATU, to transfer his local division membership in accord­
ance with the collective bargaining agreement then in effect 
between ATU local 587 and the Municipality of Metropolitan 
Seattle. SectioR 5 of the employee protective arrangement 
provides in pertinent part that: 
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Such pr>Otections and benefits shall not be available, .. 
hoblever, to any employee laid off in accol"dance with 
applicable agreements for reasons unrelated to the 
pr>oject or whose employment has terminated on account 
of his l"esignation, death~ l"etil"e,rnent, Ol" diamissal 

ol" cause in ·accordance bJith a reements then -z:n -· .~·· 
e ect .•• (emp 8t8 a aed) 

As an employee dismissed for cause in accordance wfth the 
collective bargaining agreement, the Claimant would not be 
eligible for the protections and benefits provided by the 
protective arrangement. 

S/ 
Paul J. Fasser, Jr. 

Assistant Secretary of Labor 
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SALARIED EMPLOYEES v. NASSAU COUNTY DEP Case No,- 75-13c-7 
January 30, 1975 

SUJ7UTI(!ry: The employees claimed they had been denied ct!_r.tain pro­
tected benefits pursuant to Section 13(cJ of the Urban Mass Trans­
portation Act of 1964, as amended. The Authority ar>gued that the 
Claimants were not employees within the meaning of the Act. A re­
view by the Department of Labor revealed that some of the Claimants 
were eligible employees while the remaining were found not to be 
employees. The Department further deter>mined that the eligible 
employees were entitled to certain benefits from the Author>ity. 

DETERMINATION 

This is in reference to the claims made by the Claimants 
that they have been deprived of certain benefits which are 
protected under Section 13(c) of the Urban Mass Transporta­
tion Act of 1964, as amended, as a result of an urban mass 
transportation capital grant project involving the acquisi­
tion of ten private transportation companies by Nassau 
County, New York (UMTA Project No. NY-03-0050). 

On July 10, 1973, the U.S. Department of Transportation 
and Nassau County, New York executed a capital grant contract 
pursuant to the Urban Mass Transportation Act of 1964, as 
amended (Contract No. DOT-UT-1018). 

Section 5 of the capital grant contract contains the 
employee protective requirements pursuant to Section 3(e)4 
and 13{c) of the Urban Mass Transportation Act under which 
the County agreed to carry out the project. That section 
incorporates by ~eference a "Section 13(c) agreement" exe­
cuted on March 23, 1973, by the County, the Amalgamated 
Transit Union, and the Transport Workers Union of America. 
The project was certified by the Department of Labor on 
April 20, 1973, on the condition that the March 23, 1973 
agreement be included in the contract of assistance. by 
reference, and on the further coRdition that employees of 
urban mass transportation carriers within the service area 
of the project not represented by a labor organization be 
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aff6rded substantially the same levels of protectjon as are 
afforded to members of the unions under the March 23, 1973 
agreement. The employees here involved are not represented 
by a union. The Secretary of Labor, therefore, has juris­
diction to resolve disputes as to the appropriate applica­
t i o n , i n t e r p r e t a t i o n , a n d en f o r c em e n t o f the p rote" c-t i v e 
arrangement in their situations. 

The Cl.aimants have filed claims with the County request­
ing payment of the difference in their earnings as employees 
of the private transportation carriers before the County's 
takeover and their earnings as employees of the Metropolitan 
Suburban Bus Authority subsequent to that takeover. One 
Claimant has filed a claim for a supplementary pension bene­
fit which was discontinued upon the County's takeover. With 
respect to each of the four Claimants, the County has taken 
the posttion they do not qualify as "employees" as that term 
is used in Section 13(c) of the Act. 

At my request, a meeting chaired by a member of my staff 
was held in New York City on September 6, 1974, for the pur­
pose of ascertaining and inquiring into the respective posi­
tions of the parties to these disputes. The four Claimants 
and representatives of the County participated in that meeting. 

Before discussing the specific facts involved in the 
individual cases consolidated herein, some general comments 
on the common issue involved in all four cases are in order. 

The term "employee" is not defined in the Urban Mass 
Transportation Act. The legislative history of the Act as 
expressed in the debates prior to its enactment indicates 
that the omission was intentional and that the term "employ­
ee" was intended to be understood according to its meanin~ in 
other laws. Section 13(c) was in large part derived from 
Section 5(2)(f) of the Interstate Commerce Act. Although the 
Interstate Commerce Act does not include a definition of the 
term "employee," a limited number of cases have arisen over 
the years in wh~ch that term has been interpreted and applied. 
Because of the relationship of Section 13(c}, UMTA, and Sec­
tion 5(2)(f), ICA, considerable weight must be attached to 
the principles set forth in those cases. 

Cases arising pursuant tu Section 5(2)(f) of the Inter­
state Commerce Act indicate tha~ "'employee' surely does not 
include the principal managers of a railroad who ordinarily 
are in a position to protect themselves from the consequences 
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of"' consolidation." See, .Edwards v. Southern Railway Com­
pany, 376F 2d 665, and Fina~c~ Do~ket No. 21510, the Suppl~­

·menfal Report of the. Interstate Commerce Com.nlisston on· the 
Norfolk and Western Rail~~Y-Company and New York, Chicago, 
and St. Louis Railroad Company Merger, p. 825. ~---

The District Court in McDow v. Loutsta~a Southern Rail­
way Company 219F 2d 650, indtcated.that study of the legis­
latlve history of Section 5(2)(f) of the Interstate Com­
merce Act "leaves no doubt that the term 'employee' as used 
herein does not include the vice president and general mana­
ger of a railroad." 

The Regional Rafl Reorganization Act of 1973 provided 
for extensive employee protecttons. That Act contains a def­
inition of the term "employee of a railroad in reorganiza­
tion," as follows: 

"'empLoyee of a railroad in reorganization' means a per­
son who, on the effective date of a conveyance of rail 
properties of a raitroad, has an employment relationship 
with either said railroad in reorganization or any· 
carrier .•. except a president_, vice president, trea­
surer, secretary, comptroller~ and any person who 
performs. functions corresponding to those perfoPfTied 
by the foregoing officers; " 

Although the Urban Mass Transportation Act was passed 
nine years prior to the Regional Rail Reorganization Act, some 
significance can be attached to the definition of employee 
set forth in the latter enactment. "The protective provisions 
contained in both Acts derived from the same history. In both 
cases, the Congress wanted to afford a measure of protection 
to those who had worked in the transportation industry and 
would be affected by actions taken in furtherance of the na­
tional policy expressed in the legislation. 

The Interstate Commerce Act and the Regional Rail Reor­
ganization Act, as discussed above, have direct relevance to 
the question presented for determination herein. We have been 
unable to discover other legislation having similar relevance. 
On the basis of our review. we conclude that the term Hemploy­
ee" as used in the Urban Mass Transportation Act should be 
broadly construed and should be~ considered to encompass all 
but the top level .. individuals performing functions· correspond­
ing to cited positions cited in the definition of Hemployee of 
a railroad in reorganization .. in the Regional Rail Reorganiza­
tion Act. 
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Because job titles may vary from carrier to carrier as 
a result of size, administrative policy, and other factors, 
decisions as to whether a particular individual qualifies · 
as an "employee" within the meaning of the Act must be 
based on the actual functions the individual performs, 

Whenever the Department is confronted, as to the in­
stant cases, with a dispute as to whether individuals qual­
ify as "employees," it will be necessary to review the posi­
tion, duties, and responsibilities of each Claimant sepa­
rately in order to determine their relative position in the 
hierarchy of management. In such a review, attention will 
be focused on the extent to which· the individual Claimants 
impact upon management policy and whether they exercise inde­
pendent judgement and discretion of the type generally assoc­
ciated with top level management, 

With that by way of background, I will now turn to the 
specific cases requiring a determination herein. 

CLAIMANT #1 

Upon the County's acquisition. Claimant #1 was retained 
as an Industrial Engineer with the successor operator, the 
Metropolitan Suburban Bus Authority, His beginnt·ng salary 
with the Authority was $14,000 annually. Effective January 1, 
1974, the Claimant~s salary with the Authority was increased 
to $15,400. His total salary from the private carriers for 
the year prior to the County~s takeover amounted to $18,901.20 
which the Claimant contends:snould be his protected level of 
earnings pursuant t6 Sectfon 13(c}. 

From approximately 1965 until October 1910, the Claimant 
worked during the summers at Stage Coach linesw Inc. while 
atterrding college. Beginning tn the fall of 1970~ the Claim­
ant was hired on a full-time basis at Bee Line, Inc., Utility 
Lines~ Inc., and Stage Coach Lines, Inc., where he held t~e 
titles of Assistant Superintendent, Assistant Treasurer. and 
Assistant Secretary, respectively. 

As Assistant Superintendent of Bee Line, Inc., the 
Claimant was responsible for marketing programs. In this 
capacity he reported directly ;o the Treasurer and the Presi­
dent, his fathe~. who was controlling shareholder of Bee 
Line, Inc, He also assisted the Superintendent of Transpor­
tation, interviewed applicants for jobs, and acted as a com­
pany spokesman along with other officers at business meetings. 
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As Assistant Treasurer at Utility lines, Inc., the 
Claimant made on-route inspections and made route ahd run 
changes. In that capacity he reported directly to his 
father who was the sole shareholder in the company. 

At Stage Coach lines, Inc.~ the Claimant took-care of 
the payroll and daily receipts. He ensured that the daily 
deposits were made. Further, the Claimant made inspections 
of service and redesigned routes. In these roles, he re­
ported directly to his father who was a principal shareholder 
in the company. While working for Stage Coach lines, Inc., 
the Claimant also held the position of General Manager on a 
temporary basis. 

As a company official at both Stage Coach lines, Inc. 
and Utility lines, Inc., the Claimant had the authority to 
suspend employees. Also, he enjoyed special privileges lim­
ited to a select few company officials. 

The Department of Labor recognizes and is sympathetic 
to the loss of earnings which the Claimant has incurred. 
However, in making this determination, the Department is ob-· 
ligated to be consistent with the entire history of employee 
protective measures. The Claimant occupied the corporate 
officer positions in two companies of the so-called "Carter 
Group" and stood in a uniqu~ personal relationship to the 
controlling shareholders. See Edwards v. South~rn Railway 
Company 376F 2d 668. Indeed 7 he was one of approximately 
five persons who served simultaneously in the top echelon of 
the three compani~s in the Group. He was hired without hav­
ing to be interviewed and attained instant managerial status. 
His position was not covered by any collective.bargaining 
agreement. While he served as somewhBt of an apprentice in 
certain managerial tasKs while learning the business opera­
tions of the companies, he exercised an unusual amount of 
responsibility for someone of his experience. 

Based on the foregoing, it is hereby determined that 
Claimant 11 was not serving in a position which would 
qualify him as an "employee" under Section l3(c) of the Urban 
Mass Transportation Act of 1964, as amended, and therefore is 
not eligible for the protective benefits provided for pursu­
ant to that section. 
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CLAIMANT #2 

At the time of the County's acquisition, Claimant #2 was 
serving as Vice President and General Manager of the Hemp-
s tea d Bus Co r p o rat i on . The C 1 a i m a n t ' s sa 1 a r y for ~t_h e Yea r 
immediately prior to the June 2, 1973 acquisition of the pri~ 
vate carriers by Nassau County was $23,283. Upon acquisition 
of the private systems by the County, the Claimant's annual 
salary as a ·supervisor with the successor operatory th~ Metro­
politan Suburban Bus Authority, was reduced to $18,000 a year, 
which is his present annual salary. 

The Claimant began his e~ployment wtth the Hempstead Bus 
Corporation in 1939 as a bus operator. After serving in that 
capacity for approximately eleven years he became a cashier. 
In 1960 he was given the tftle of Vice President of the Cor­
poration and in 1968 began servfng as Vice President and 
General Manager. 

As Vice President and General Manager of the Hempstead 
Bus Corporation, the Claimant was responsible for all opera­
tions of the private carrier. He reported directly to the 
sole owner of the Corporation. He was responsible for the 
annual financial reports that are required to be filed by a 
corporation pursuant to the Transportation Law of the State 
of New York. Claimant had the authority to hire and fire. 
He represented management during grievance proceedings and 
collective bargaining negotiations, and participated as a 
company spokesman at business meetings and conventions. Dur­
ing the owner's 3 to 4 month annual winter vacation, the 
Claimant was the official in charge of the entire operation 
of the Corporation. 

The Claimant enjoyed a number of benefits limited to a 
select few company officials. including yearly membership in 
a local rotary club and complete automobile insurance cover­
age. He attended industry conventions at company expense. 
Examination of the record in Claimant #2's case reveals that 
although he progressed through the ranks to his eventual 
position as Vice President and General Manager, once in that 
capacity, he was charged with formulating and effectuating 
top level managerial policy and exercised extensive latitude 
in making independent decisions of the type required by the 
highest management level positfo.ns. 

Based on the foregoing, it is hereby determined that 
Claimant #2 was not occupying a position which would qualify 
him as an "employeeH under Section l3(c) of the Urban Mass 
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Transportation Act of 1964, as amended, and theref&re is not 
eligible for the protective benefits provided for pursuant to 
that section. 

CLAIMANT #3 

Upon acquisition Claimant- #3 was retained as a Senior 
Bookkeeper with the successor operator, tne Metropolitan 
Suburban Bus Authority, Her beginning salary with the Au­
thority was approximately $15,000. Since June 2, 1973, the 
date of takeover, Claimant #3 has received two promotions and 
she is presently the Manager of Accounting in which position 
she earns approximately $16,000 annually. 

At the time of the acquisition of the ten private trans­
portation companies in the Nassau County area, the Claimant 
had been working for one or more of the private carriers for 
41 years. She began her career with Bee Line, Inc., as a 
clerk and progressed to managerial positions with Bee Line, 
Inc., and two other cairiers beginning in 1963. Her titles 
just prior to takeover were Secretary of Bus Line, Inc., Sec­
retary-Treasurer of the Rockville C~ntre Bus Corporation and 
Secretary of Utility Lines, Inc. She also worked for Stage 
Coach Lines, Inc., in a clerical capacity but held no cor­
porate title with that company. She received a total remun­
eration of $13,665.60 from Be~ Lfne, Inc., $1,744 from Rock­
ville Centre Bus Corporation, $5,000 from Utility lines, Inc., 
and $600 from Stage Coach Lines, Inc., or a total of $21,009.60 
for the year prior to the County's acquisition of the private 
companies. 

As Secretary at Bee line, Inc .• the Claimant was respon­
sible tor supervising 12 office employees. In this capacity 
she had the authority to hire, fire and plan vacations. and 
set wage levels for these employees. 

At Bee Line, Inc .• Utility lines, Inc •• and Rockville 
Centre Bus Corporation, the Claimant's duties entailed, among 
other things. compiling and maintaining complete and final 
statistical records, including the general ledgers, preparing 
diesel and withholding tax records, procuring office equip­
ment, and general supervision of accounting. Claimant #3 
also verified annual and quarterly financial reports that 
are required to b,e filed pursua-nt to State law. 
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Although tlaimant #3 held varying corporate titles and 
was paid from an account especially set up for cof~orate 
officers, it has not been conclusively established that she 
had any involvement in the formulation of company policy. 
She did not attend Board of Trustees or Board· of Directors 
meetings. Her authority was strictly 1 imited to t-h-e account­
ing area and it appears that baste decisions in her area 
were reviewable by higher authority. She had no budgetary 
responsibilities for the office which she supervised. Claim­
ant exercised control over 12 people out of a universe of 
more than 300 that worked for the companies she held posi­
tions with. Her verification of records appears to have in­
volved only correctfon of errors in computation and little, 
if any, decisions relating to those statistics. Claimant's 
principal responsibility was to compile and maintain all rec­
ords pertinent to the operation of the organization and she 
appears to have exercised. little, if any, influence on mana­
gerial policy. 

Although Claimant carried the title of Secretary and 
Secretary-Treasurer in the positions she occupied, the func­
tions she was required to perform were not those normally 
associated with positions carrying those titles. Claimant's i 
duties appear to correspond more to those of an office mana-
ger than a Secretary or Treasurer of a company. 

Based on the foregoing, it is hereby determined that 
Claimant #3 performed functions which qualify her as an 
uemployee" under Section 13(c) of the Urban Mass Transporta­
tion Act of 1964, as amended, and therefore is entitled to a 
displacement allowance as set forth in paragraphs 8(b) and 
(22) of the Section 13(c} agreement executed between Nassau 
County, the Amalgamated Transit Union, and the Transport 
Workers Union of America, dated March 23, 1973, and made 
applicable to Project No. NY-03-0050 pursuant to Section 5 
of the capital grant contract. 

CLAIMANT /14 

Claimant 14 began his career as a bus operator with the 
Rockville Centre Bus Corporation in 1928. While continuing· 
to work with the Rockville Centre Bus Corporation he was 
hired by Bee Line, Inc., in 1940 as an Assistant Superinten­
dent. In 1948 h~ became Superintendent of Transportation of 
Bee Line, Inc., and in 1951 he was given the additional title 
of Assistant Secretary of Bee line, Inc. while continuing to 
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serve as Superintendent of Transportation for that-company, 
for approximately two years prior to his August 31, 1972, 
retirement, the Claimant served as General Manager of Bee 
Line, Inc. 

From September 1972 through May 15, 1973, the Claimant 
received a supplementary pension in the amount of $208.33 
per month. Upon acquisition of the assets of Bee Line, Inc., 
and Rockvtlle Centre Bus Corporation by Nassau County, the 
supplementary pension benefit_was terminated. He has re­
quested that the County restore his supplementary pension 
pursuant to Section 5 of tbe capital grant contract. 

As Superintendent of Transportation with Rockville Centre 
Bus Corporation and Bee Line, Inc. the Claimant had responsi­
bility over the operational phase of the companies. In that 
capacity he had authority over some 150 bus operators. He 
ensured that all schedules were adhered to and took action to 
rectify problems whenever they occurred. Additionally, he 
had supervisory responsibility over inspectors, dispatchers, 
and supervisors, and had the authority to- hire, fire, and 
discipline personnel. He attended the working sessions of 
New York State Motorbus and American Transit Association con­
ventions at company expense. His position was not included 
within the collective bargaining unit. 

Claimant's title of Assistant Secretary at Bee Line, 
Inc., enabled him to sign, along with other company offi­
cials, necessary papers for the purchase of buses and to 
accept a summons whenever the need arose. 

When the Claimant became General Manager.of Bee Line, 
Inc., in 1970, his duties remained basically the same as they 
were when he was Superintendent of Transportation; however, 
he also began to serve as the company representative in 
grievance proceedings in addition to his other duties. He 
was responsible for no more persons as General Ma~ager than 
he was as Superintendent of Transportation. 

The circumstances surrounding the supplementary pension 
are somewhat unclear from the record. What is known is that 
there was no written agreement relating to receipt of the 
supplementary pension; that the Claimant received the supple­
mentary pension for some 21 mooths prior to its termination; 
and that since the County takeovet, a supplementary pension 
benefit is being continued in the case of one individual for­
merly in the employ of Utility Line, Inc. Nevertheless. the 
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threshold issue which remains for determination in the in­
stant dispute is whether the Claimant qualifies as- an "em­
ployee" under Section l3(c) of the Urban Mass Transportation 
Act. 

Although the Claimant played an instrumental-role in the 
day-to-day operations of the companies he worked for, it was 
never conclusively established that he had any participation 
in or responsibility for the formulation of managerial policY. 
He did not attend Board of Directors or Board of Trustees 
meetings and had no budgetary responstbtlities in any of the 
positions he held. 

The record indicates that the County never challenged 
or questioned the Claimant's contention that, besides han­
dling occasional grievances, his duties as General Manager 
did not differ from his duties as Superintendent of Trans­
portation. 

Based on the foregoing, it is hereby determined that 
Claimant #4 performed functions which qualify him as an 
"employee" under Section 13(c) of the Urban Mass Transpor­
tation Act of 1964, as amended, and therefore is entitled 
to continuation of his supplementary pension pursuant to 
paragraphs (2) and (5) of the Section 13(c) agreement exe­
cuted between Nassau County, the Amalgamated Transit Union, 
and the Transport Workers Union of America, dated March 23, 
1973. and Section 5 of the c~pital grant contract. 

/S/ 
Paul J. Fasser, Jr. 

Assistant Secretary of labor 
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KING v. DALLAS, TEXAS ilEP Case No,-75-lJc-8 
October 2, 1975 

S1.JJ11TTKW!f: The Petitioner aUeged that his job had been_abolished 
aB a result of federaL fu:n.ds received by the City of DaUas, A 
revier.1 by the Department of labor revealed that the Petitioner's 
job had been aboUslied f~r economia reasons unreLated to the fed­
eral funds. When the Petitioner requested t1iat the Depa1'tment of 
Labor take no further action, the case was closed !Jithout issuing 
a formal determination. 
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BROWN v. WASHINGTON METROPOLITAN 
AREA TRANSIT AUTHORITY 

----------

DEP Case No. 75-13c-9 
0 c t o-b e r 8 , 1 9 7 5 

Swrmary: The employee alaimed his labor> organization had mis­
handled his WO!"km:zns' aompensation awai"d and requested. Department 
of Labor> intel'1)ention. The Deparotment detemrined it lacked jur>is­
diction to hear> the claim because of the Claimant's membership in 
a labor organizati"on signata~ to a protective agroeement purosuant 
to Section .13(c). The Department advised· the Claimant to pursue 
his claim through his union. 

DETERMINATION 

This letter follows y~ur September 23, 1975, telephone 
conversation with a member of my staff concerning the issues 
you raised during your recent visit to the office of Trans­
portation Employee Protections. You expressed particular 
concern with the manner in which the Amalgamated Transit 
Union represented you in efforts to resolve several of your 
workingmen's compensation claims filed during your employ­
ment with the former D.C. Transit Company and the Washington 
Metropolitan Area Transit Authority (WHATA). 

In addition, you alleged that certain promises made by 
your union regarding the calculation of your pension benefits 
were not adhered to upon your retirement from WMATA, and you 
requested resolution of these matters by the Secretary of 
labor. 

We have carefully reviewed the issues you have raised 
and the contents of the material you have submitted and find 
that the Secretary of labor does not have juri~diction to con­
sider your claims. 

As you know, the acquisition of D.C. Transit and two 
other Washington area bus companies was financed partially 
with federal funds granted by the Department of Transportation 
under the Urban Mass Transporfa.tion Act of 1964, as amended. 
In accordance wfth the Department of labor's responsibility 
under Sections 3(e) (4) and l3{c) of the Act, and pursuant to 
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the provisions of the National Capital Transportation Act of 
1972 (Public law 92-349), the Secretary of labor certifted on 
JanuarY 5, 1973, an employee protecttve arrangement on the 
basis of an agreement executed by your union and WMATA, The 
purpose of that agreement is to protect t~e tnter~sts of em­
ployees against a worsening of their rights and benefits with 
respect to their employment as a result of the federally 
assisted project. That protecttve arrangement provides a 
procedure for the arbitration of dtsputes as to its inter­
pretat1on, application, or enforcement that is available to 
union members such as yourself. 

The Secretary of Labor does not have authority to inter­
vene in disputes arising under the protective arrangement 
where procedures are available.to the parties for the reso­
lution of such disputes. Nor would it be appropriate for the 
Secretary of Labor to attempt to substitute his judgement for 
the final and binding determinations provided for in those 
procedures. Should you decide to process your complaints 
through these cha~nels, we suggest you contact officials of 
your union for assistance. · 

In addition, the issues you have raised may involve mat­
ters relating to the interpretation and application of the 
collective bargaining agreement under which you are covered 
and may, therefore, be processed through the grievance pro­
cedures set forth in that contract. If you wish to pursue 
these matters further, we again suggest that you contact 
officials of your union including, if necessary, officers of 
your international union. If after you have contacted your 
union you feel-that you are not being represented fairly, 
your remedy would be through the co~rts. 

/S/ 
Paul J. Fasser, Jr. 

Assistant Secretary of Labor 
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CRAYNE v. KANSAS CITY AREA 
TRANSIT AUTHORITY 

DEP Case No. 76-l3c-2 
January 13, 1976 

S1J1Tf17X:l1:>!J: The employee claimed the Authority had viol&,ted his rep­
resentation election rights and requested the Department of Labor 
to intervene. A review by the Department revealed it lacked juris­
diction to determine this claim. The claim ws denied. 

DETERMINATION 

This is in response to your letter of September 18, 1975 
addressed to Mrs. Betty Ford which was forwarded to my office 
for review. fn your letter, written on behalf of yourself 
and 118 other employees of the Kansas City Area Transit Au­
thority, you requested information as to the appropriate 
agency that would have jurisdiction over representation 
elections involving these individuals and protection of their 
rights to join·and change unions. 

The Department of Labor has no jurisdiction over the 
issues to which you refer. We have discussed the matters you 
raise with officials of the Kansas Public Employee Relations 
Board and the Missouri State Board of Mediation to determine 
if eithet of those agencies is empowered to resolve represen­
tation issues for employees of the Kansas City Area Transit 
Authority. Representatives from these Boards indicated that 
no such matter has been addressed by them to date. We sug­
gest, therefore, that you consider submitting a statement to 
those agencies outlining your situation with a request for a 
ruling as to their jurisdiction in these matters. Should you 
pursue this avenue~ it would be appropriate to attach all 
relevant information concerning your petition before the 
National labor Relations Board. The state agencies may be 
contacted by writing to the following addresses: 

Public Employee Relations Board 
701 Jackson Street. Room-202 
Topeka. Kansas 66012 

State Board of Mediation 
235 East High Street 
Jefferson City, Missouri 65101 
{314} 751-3614 
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I~ the alternative~ you may wish to seek t~e aid of le­
gal counsel to assist in determining what appropfiite actions 
you may have for appealing the decision by the National Labor 
Relations Board or seeking relief through the courts. 

Finally. we have enclosed for your informat~~ff a copy of 
the Urban Mass Transportatfon Act of 1964, as amended, and 
the employee protective arrangement executed pursuant to 
Section l3(c) of the Act in connection with a federal trans­
portation grant involving the Kansas City Area Transportation 
Authority. 

Jr. 
of labor 
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INLANDBOATMEN'S UNION v. GOLDEN GATE 
BRIDGE, HIGHWAY AND TRANSPORTATION 
DISTRICT 

--------~------------

DEP Case No. 76-13c-6 
June 21, 1976 

Summary: A labor organization sought to withdraw its agreement to 
the negotiated and certified 13(c) protective provisions. The De­
partment denied the request to withdraw the agreement:- The Secre­
tary of Labor's determinations under Section JJ(c) are discretion­
ary and not within the scope of the Administrative Procedures Act. 

DETERMINATION 

This is in reference to your letter of October 29, 1975, 
addressed to former Secretary of labor John T. Dunlop, with 
which you enclosed a letter dated October 22, 1975, to the 
Secretary from the President of the Inlandboatmen's Union of 
the Pacific. ln that letter he comments on action on our part 
to certify a grant of federal assistance under the Urban Mass 
Transportation Act of 1964, as amended, to the Golden Gate 
Bridge, Highway and Transportation District. 

He states that he received a request from the Department 
of labor for the views of the Inlandboatmen's Union (IBU) rel­
ative to the application for operating assistance filed by 
the Golden Gate Bridge,Highway and Transportation District, 
at a time when the IBU was party to a collective bargaining 
agreement with the District. That agreement expired on 
July 31, 1975. He further states that representatives of the 
District urged the IBU to inform the Department of tabor of 
its support for the grant due to the-District's urgent need, 
and assured IBU Vice President Seccombe that a new contract 
would render complete protection of the employees against a 
worsening of their positions with respect to their employment 
and that receipt of federal funds would not have an adverse 
impact. On the basis of those assurances the President of IBU 
prepared a letter dated July 15, 1975, giving IBU support for 
approval of the grant. 

He states that he has s1oce learned that the Marine 
Engineer's Beneficial Association (MEBA) declined to approve 
or support any UMTA grant while it was negotiating a 

U.S. Department of Labor I Labor-Management Services Administration 

( 

Cathi
Typewritten Text
A-56



et".:?LOYEE PROTECTIONS DI=-G=..:E;:.;S:.:'r:;...__ __ _ 

collective bargaining agreement. He maintains that as a 
result of the MEBA refusal the Department of Labot withheld 
its certification of the application, Subsequent to the 
signing of a collective bargaining agreement, the MEBA 
acceded to certification of the project, which the Depart­
ment did shortly thereafter. Negotiations betw n IBU and 
the District then stalemated. 

Counsel for the Claimants alleges that the IBU was mis 
led by the District, and that the receipt of federal funds 
permitted the District to operate in a manner which would 
have been prohibited without such funds. He also contends 
that the federal funds strengthened the District's position 
relati·ve to the collective bargaining negotiations with the 
IBU. Counsel for Claimant implies that had the IBU withheld 
its approval for the grant, as did the MEBA. the District's 
approach to its collective bargaining negotiations with the 
IBU would have been different. 

Finally, Claimant's counsel contends that the issues 
over which the District and the IBU became stalemated in 
their collective bargaining negotiations are "directly rela­
tive to the protective provisions.of Section 13(c}." Those 
issues concern the wage differentials between ticket agents 
and deck hands and the pay differential for evening and 
night duty. 

On the basis of these circumstances, counsel states 
that the IBU is withdrawing its letter of July 15, 1975, 
"as having been made in reliance upon misrepresentation of 
fact and intention and, therefore~ not binding in any manner 

" He further requests withdrawal of the Department of 
labor's certification, recapture of any funds dispersed, and 
suspension of further funds "until the misrepresentations up­
on which your certification has been based have been reme­
died." In the event the Department of labor "does not wish 
to take such action as requested by the· IBU," a hearing un­
der the Administrative Procedure Act is requested. 

The Golden Gate Bridge, Highway and Transportation 
District filed an application for operating assistance un­
der Section 5 of the Urban Mass Transportation Act of 1964~ 
as amended, on April 7, 1975, which was forwarded by the 
Department of Transportation on June 5, 1975, for certifi­
cation pursuant to the requiPements of Sections S(n)l, 
3(e)(4) and l3fc} of the Act. ·In accordance with our nor­
mal procedures, by letters dated June 12, 1979, we referred 
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copies of the application to labor organizations involved, 
including the Inlat1dboatmen ~-s Union of th_e Paci.fi.t, to en~ 

able their participatiun in the development of appropriate 
employee protective arrangements, 

The Department of Labor subsequently received proposals 
regarding t~e establishment of appropriate employee protec­
tive terms and conditions applicable to th~ subject grant 
from the Amalgamated Transit Union, International Associa­
tion of Machinfsts and Aerospace Wor~ers and the Transport 
Workers Union based on agreements 5etween the parties rela­
tive to previous grants dated May 24, 1974, and May 30, 
1974, respectively for the ATU and lAM with the TWU concur­
ring with the May 24, 1974 agreement, By letter dated 
July 15, 1975, the lnlandboatmen 1 s Union informed the Depart­
ment of its approval and support of the application, The 
Marine Engineer's Beneficial Association, by letter dated 
July l, 1975, voiced its opposition to the grant "until such 
time as arrangements are concluded which will protect the 
[MEBA represented licensed] operators as required by law 
and provide these members with the appropriate training pro­
gram necessary to assure their continued employment on the 
new type of vessels fntended to be used by the employer 
herein." MEBA maintained that, pendi-ng resolution of the 
impasse which had arisen over this and other issues in col­
lective b~rgafning negotiations, it would oppose any grant 
to the District on the grounds the federal government should 
not subsidize one party over another in a contract dispute. 
Counsel for Respondent, attorney for the District, submitted 
a response on its behalf~ by letter dated September 3, 1975, 
to the allegations raised by the MEBA. Counsel stated that 
although the two parties had reached impasse in contract 
negotiations the District was making an effort to reach an 
accord and that among the issues discussed, none addressed 
Section 13(c). In response to the concern raised over the 
provision of training counsel stated the District's inten­
tion to institute a proper training program. He also stated 
that he thought such a program had been agreed on .previously. 

Members of my staff addressed the training program 
issue with officials of MEBA and the District with the inten­
tion of facilitating some resolution and t~e expeditious 
certification of the project. We were subsequently advised 
by representatives of MEBA and the District that they had 
reached a voluntary resolution of their impasse and were 
agreeable to our certification of the pending operating 
assistance project on the basis of application of employee 
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protecti.ve terms and coodi.ttons set forth i.n a Se.cti.on 13(c) 
agreement between the parties dated June 11, 1971. The reso­
lutfon of the fmpasse between the Dfstrfct and MEBA as to the 
existence of appropriate protective arrangements placed the 
Department of Labor fn a posttion to certify the project, 
That certfficat\on w:as made by letter dated Octot:rer 14, 1975, 
~opy enclosed. from t~e undersigned to the Urban Mass Trans­
portation Adminfstrator. 

Based on our review of Claimant~s counsel's letter, we 
are unable to conclude that the certiffcation of the Dis­
trict's operating assistance grant should 5e withdrawn. 

The allegations regarding tije manner in which IBU sup­
port for certification was obtained does not alter the fact 
that the Oepartment~s certification was made on the basis of 
protective terms and conditions which satisfy the requirements 
of the Act. The issues which emerged in the IBU's collective 
bargaining negotiations with the District appear to be matters 
not relevant to Section 13(c} considerations. Certainly we 
are unable to construe negotiating those issues as violative 
of the Section l3(c) protections. In any event, the Section 
l3{c) protective arrangements provide procedures for the reso­
lution of disputes as to their appropriate interpretation, 
application or enforcement. 

As to Claimant's counsel ~s request for a hearing, I do 
not feel that a hearing is necessary or otherwise appropriate 
in this case. The .record appears quite clear. Moreover. 
determinations by the Secretary of Labor under Section 13(c) 
are discretionary and do not come within the provisions of the 
rulemaking or adjudicatory procedures of the Administrative 
Procedure Act for an administrative hearing. 

/S{ 
Bernard E. Delury 

Assistant Secretary of Labor 
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EMPLOYEES v. CHAPEL HfLL, 
NORTH CAROLINA 

DEP Case No. 7&~13c-7 

July 13, 1976 

Summary: The Claimant alleged the City had failed to live up to 
its obligation to baPgain with the labor organization and requested 
a determination by the Department of LahoP. After-numerous efforts 
to obtain additional information from the Claimant produced no re­
sponse~ the Department closed the case. 

DETERMINATION 

This is in further response to your letter of January 
27, 1976, addressed to former Assistant Secretary of Labor 
Paul J. Fasser, Jr,, concerning the interpretation of agree­
ments executed pursuant to Section 13(c}_ of the Urban Mass 
Transportation Act of 1964, as amended, in connection with 
certain employees of Chapel Hill, North Carolina. 

On February 3, 1976, a member of my staff discussed the 
situation in some detail with you by telephone and requested 
that certain additional information be provided to us. Sub­
sequent efforts on nis part to reach you, including several 
contacts with your answering service, have been unsuccessful. 
As a result, we have placed your case in our inactive files, 
Unless we hear otherwise from you, we will consider the cir­
cumstances described tn your letter to have ameliorated and 
assume that you desfre no further action on our part. 

s/ 
Bernard E. Delury 

Assistant Secretary of Labor 
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UNITED STATES DEPARTMENT OF LABOR 

In re: 

) 
NORMAN S. SCHAFFER ) 

{Claimant} ) 
} 
) 

and } 
) 
) 

GOLDEN GATE BRIDGE, HIGHWAY ) 
AND TRANSPORTATION DISTRICT ) 

(Respondent) ) ___________________________ ) 

DEP Case No. 
77-13c-l 

Swnma:ry: This decisi-on supplements October 4., 1979 
interim decision in this case, in which Claimant was gen­
erally found to be entitled to lJ(c) protections. The 
specific details of wage rates, vacation benefits., and 
pension entitlements and benefits a:re set forth in this 
supplemental decision, which is essentially the result of 
negotiations between the parties. Claimant 1 s request for 
interest and attorney 1 s fees was not sustained. 

SUPPLEMENTAL DETERMINATION 

This concludes the opinion of the Secretary of Labor in 

the above dispute over certain employee protections to which 

Claimant is entitled under Section 13(c) of the Urban Mass 

Transportation Act of 1964, as amended {UMTA). This decision_ 

supplements the October 4, 19?9 interim Determination in this 

case. Therein it was found that the Claimant had general en­

titlements to employee protections in certain categories. 
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The recor-d at that time was incomplete and the l.Jepartment of 

Labor retained jurisdiction in this matter to h~~r the par­

ties with respect to the specific details of wage rates, 

hours, vacation benefits, pension entitlements and benefits, 

and related facts. The hearing was held in San Francisco on 

October 19, 1979 by a hearing examiner appointed by the De­

partment of Labor. 

Through the cooperative efforts of the parties at the 

hearing a clearer picture of the disputed entitlements 

emerged. In some instances the facts found through the 

hearing may have altered certain details of the Claimant's 

employment conditions as they were considered in the Interim 

Determination. Where necessary those details have been cor­

rected in my consideration of this Supplemental Determina-
tion. Such corrections, however, pertain only to the quan- ( 

titative amount of the employee's entitlements and do not 
alter the general determination that he is eligible for and 

entitled to protections pursuant to Section 13(c) of the Act. 

I note the Respondent's position that it has provided consid­

erable and diligent efforts in obtaining necessary informa-

tion in this matter, which in large part was in possession 

of a third party, Greyhound Lines West. I also note the 

sincere efforts made by both parties during and following 

the hearing to reach a mutually agreeable settlement of this 

dispute. While not fully successful, such efforts did bring 

the parties closer together and afforded a better understand-

ing of what remains at issue. 

U.S, Depcrrtmen-t of Lahor I Labor-Man.a.qement Ser-vices Adminis-tra-tion 
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In a modification of his claim to three years of pro­

tected wages in testimony at the hearing, the emp-loyee 

agreed with Respondent that he is not entitled to wage pro­

tections beyond his first year of employment with Respon­

dent, calendar year 1972. Claimant acknowledges that not 

later than January 1, 1973 he could have exercised the 

seniority he then held to have transferred to a position 

with Respondent (including shift assignment) co~parable to 

his former position with Greyhound and which would have 

given him a wage rate and wages at least equal to his pro­

tected level of earnings. Claimant admits that he had 

chosen another position at lower pay then because he pre­

ferred the location and the earlier shift of that position. 
Therefore~ no protections are due for wages in this case 

beyond 1 972. 

Until termination of Greyhound employment December 31, 

1971 Claimant worked the night shift from midnight to 8 a.m. 

·and held a wage rate of $5.16 per hour including shift dif­

ferential. He had held thi~ rate from July through Decem­

ber of 1971; his rate of pay in the same job had been $4.95~ 

per hour from January through June of 1971. Claimant as­

serts that had he not been affected by Respondent's takeover 

of transit operations, he would have received a wage rate 

of $5.27~ per hour at Greyhound for 1972. The union wage 

increased to $5.27~ at Greyhound at that time and there was 

an established practice of eleven years of adjusting the 

non-union Greyh9und wages (including Claimant's} for similar 

work to conform to the union scale at approximately the same 
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time as the union rates changed. Respondent maintains that 

this was a unilateral posture on the part of Grejhound man­

agement with respect to non-union employees and subject to 

change or cessation by management at any time. Therefore~ 

Respondent would not recognize Claimant's alleged right to 

consideration of the higher rate since he never in fact was 

paid at that rate by Greyhound. I am persuaded that Grey­

hound's practice was sufficiently established to have pro­

vided Claimant with a wage rate of $5.27~ as of January 1, 

1972 had not Respondent's UMTA project intervened. Since 

Claimant followed the transferred work and performed essen­

tially the same job under similar conditions for the suc­

ceeding employer (Respondent) as he had for the preceding 

employer (Greyhound)~ he qualifies as a dismissed employee. 
There is no doubt that he was affected by the project. I 

find that the rate of $5.27~ incorporated a subsequent gen- ( 

eral wage increase to which Claimant is entitled as part of 

his dismissal allowance under the employee protection provi-
sions )J S i n c e t hi s r a t e wo u 1 d have been e f f e c t i v e J a n u a r y 1 ~ 

1972, the increase of 17~ cents per hour is to be applied to 
his basic dismissal allowance as of January 1, 1972. 

As to his basic dismissal allowance, the applicable pro­

tective provisions require that it be determined in the fol­

lowing manner: 

~/The Secretary's June 22, 1971 letter of certification of the pertinent 
UMTA project, CAL-UTG-36, incorporated, by reference Appendix C-1 pro­
visions previously certified under the Rail Passenger Service Act of 
1970 as amended~ Appendix C-1, Section 6(a) requires that a protected 
employee's dismissal allowance will include subsequent general wage 
increases. 
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5. DISMISSAL AllOWANCES~ (a} !1 dismissed 
employee shall be paid a monthly dismissal allOUJcmce~ 
from the date he is deprived of employment and continu­
ing during his protective period~ equivalent to one­
twelfth of the compensation received by him in the last 
12 months of his employment in which he earned compen­
sation prior to the date he is first deprived of employ­
ment as a result of the transaction. Such aUowance 
shall be adjusted to ref1ect on an annual basis the re­
duction, if any, which would have occurred during the 
specified twelve month period had Public Law 91-169, 
amending Hours of Serllice Act of 1907 been in effect 
throughout such period (i.e.~ 14 hours Zimit for any 
allowance paid during the period between December 
1970 and December 25, 19?2 and 12 hours limit for any 
allowances paid thereafter); provided further that 
such allowance shall also be adjusted to reflect sub­
sequent general wage increases. 

* 

(c) The dismissal allowance of any dismissed 
employee who is otherwise employed shall be reduced 
to the extent that his combined monthly earnings in 
such other employment, any benefits received under 
any unemployment insurance kw, and his dismissal 
all~ance exaeed the amount upon which his dismissal 
allowance is based. 

The parties stipulated at the hearing that Claimant worked 

40 hours per week. During the 12 months preceding the pro­

ject's effect upon him, Claimant worked the earlier six 

months at $4.95~ per hour and the latter six months at $5.16 

per hour (all for night shift work). This produces an aver­

age wage rate of $5.05-3/4 per hour for a standard year of 
2080 compensated hours {no claim is made with respect to 

overtime) and twelve-month compensation total of $10,519.60. 

This represents. a monthly amo·u.nt of $876.63 for 173.3 hours 

of compensated time. This basic amount is to be increased 

by the subsequent general wage increase of 11~ cents per 

Cathi
Typewritten Text
A-315



hour, thereby adding $19.93 to the monthly level of earn­

ings. This is comparable to a wage rate of $5.11.lq, per hour 

for a ~0-hour week including shift differential and pro­

vides a protected level of earnings of $896.56 per month. 

As provided in Article I(b) of the incorporated Ap­

pendix C-1 protections, Claimant is entitled to the amount 

by which the protected level exceeds his actual wages. 

However, paragraph (b) of Article I, Section 6 provides 
that a dismissed employee who returns to work with the em­
ployer which is signatory to the protective arrangement 

shall be treated as a displaced employee while so employed: 

(b) The dismissed all~ance of any dismissed 
employee who returns to service with Railroad shall 
cease while he is so reemployed. During the time of 
such reemployment, he shall be entitled to protection 
in accordance with the provisions of Section 5. [*] 

Article I, Section 5, paragraph (b) provides for modifica­
tion of the allowance to which such employee is entitled in 
the event he voluntarily declines a higher rate of pay, as 

follows: 

(b) If a disp~ed employee fails to exercise his 
seniority rights to secu:i>e another position available to 
him which does not require a change in his place of resi­
dence, to which he is entitled under the oorking agree­
ment and which carries a rate of pay and compensation 
exceeding those of the position which he elects to retain, 
he shall thereafter be treated for the purposes of this 
section as occupying the position he elects to decline. 

*The literal reference to "Railroad" in Article I(6)(b) is to be read 
as "Golden Gate Bridge, Highway, and Transportation District" in this 
fact situation. 

Services Administration 
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Respondent maintains that Claimant could have exercised his 

seniority to obtain a job at a higher rate of pay (includ­

ing shift differential) following Respondent's takeover of 

pertinent transit operations from Greyhound. Su~E possi­

bility with respect to Greyhound employment has previously 

been discounted in the Interim Determination. 

Upon commencing employment with Respondent January 4, 

1972. Claimant testified he worked an odd shift (3:30p.m. 

to midnight) but was paid at the rate of the evening shift 

which began at 5:30 p.m. The position was that of washer/ 

fueler and continued from January 4 until February 27, 1972. 

The rate pay for this job was $4.92 per hour. On or about 

February 28, 1972 Claimant agreed to Respondent's request 

that he work a new job in San Francisco as a cleaner/ 
janitor. The San Francisco shop had only day shift work, 

at a rate of $4.35 per hour. Claimant testified that he 

had a good relationship with his supervisor and that his 
job would not have been in jeopardy if he had declined the 

San Francisco job. He stated that Respondent was in a bind 

and he accepted the transfer "to help out." This agrees 
with Respondent's assertion that Claimant did not have to 

accept the day shift job. The transfer was voluntary de­

spite the pay disparity. Therefore, the lower rate of pay 

for day shift work ($4.35 per hour) is not appropriate for 

computation of entitlements due. Claimant could have re­

tained his wage rate of $4.92 throughout 1972: The protec­

tive provisions require that he be treated as though he 

had retained that rate for purposes of determining his en­

titlements. 
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Respondent further maintains that Claimant's seniority 

(including his prior, Greyhound service) would hav~ _enabled 

him to successfully bid for a night shift job which would 

have paid him $5.04 as a cleaner/janitor. This rate should 

be used as the floor of his earnings in determining his pro­

tected wage entitlements, Respondent suggests. Similarly, 

the employer suggests that as of July 1, 1972 Claimant could 

have successfully bid on a comparable job paying $5.51 per 

hour, which should have become his new base rate for protec­

tions applied as of that date. The record. indicates, how­

ever, that Claimant was not· credited with his prior service 

credit until November 1, 1972 when it was reinstated through 

a memorandum of understanding negotiated by his labor organ­

ization.~/ Moreover, Respondent's job bidding system is 

opened only once each six months, and Claimant has persua­
sively testified that neither in January nor in June/July of 

1972 did he have any choice as to job selection, except as 

previously discussed in the matter of the transfer to the 
San Francisco shop. I conclude from the testimony at the 

hearing that he could not have· successfully bid on the 

higher-paying jobs at least until crediting of his past 

years of service November 11, 1972. Therefore, $4.92 per 

hour is the appropriate wage rate for purposes of calculat­

ing his dismissal allowance. 

1/This is so, notwithstanding the fact that his union executed a col­
lective bargaining agreement with Respondent effective July 1, 1972, 
which contained a generalized provision on seniority but no state­
ment of Claimant's seniority. 

U.S. Department of Labor j Labor-Management Services Adminis-tration 
-------
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The protected level of Claimant's earnings, $5.17% per 

hour, begins January l, 1972 and extends through December 31 

1972. For the entire period his base wage is (i.e., could 

have been, except for his voluntary change of jobs) $4.92 

per hour. The difference between his protected wage rate 

and his base wage rate for purposes of computing a dismis­

sal allowance is $0.25~ per hour. This produces a total 

amount of $525.20 due Claimant as a dismissal allowance in 

this matter. 

Vacation 

Respondent raises a contract bar allegation with re­

spect to this disputed benefit. Regardless of earlier en­
titlements, Respondent asserts. Claimant cannot receive 
protected benefits here because his vacation benefit while 

employed by Respondent has been controlled by a collective 
bargaining agreement. The agreement between Respondent and 
Claimant's labor ~rganization, Local 624 of the Interna­

tional Brotherhood of Teamsters, first took effect July 1, 

1972, six months after Claimant had been affected by the 
project. Claimant was not represented by any labor organi­

zation at the time he was affected. Local 624 was not party 

to the ex~cuted 13(c} protective agreement and did not later 

become party thereto. Therefore, I find that the terms of 

Local 624's collective bargaining agreement do not stand as 

a bar to any statutory employee protections to which this 
Claimant may be entitled under Section 13~c} of the· Act and 

the protective provisions certified by the Secretary pursu­

ant to the statite. 

U.S. Department of Lahar I Labor-Management Services Adminis·tration 
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Respondent also has suggested that consideration be 

given to improved benefits in other categories as -offsetting 

any lost vacation benefit. The record indicates, e.g., that 

Respondent provided two additional holidays not provided by 

t h e f o r m e r em p 1 o y e r , Co l u m b u s Day a n d Ad m i s s i o n s Da y . T h e 

Department has previously heldl/that a loss of five days of 

annual vacation could be offset by the provision of a safary 

increase combined with one new holiday and five new days of 

personal leave. Here, however, Respondent offered only two 

days of new leave per year to offset a loss of five. Sig­

nificantly, these two days are holidays and are not avail­

able at the employee•s convenience, nor can they possibly be 

taken in conjunction with vacation time unless the vacation 

days are bent to the schedule of the holidays. The loss of 
the employee's control and convenience argues against the 

substitution of unrequested holidays for lost vacation days. 
Such substitution also would be inconsistent with the pro­

tective terms which provide that a protected employee is not 

to be deprived of benefits attached· to his previous employ­

ment, under the. same conditions as those benefits are ac­
corded to other employees of the previous employer. Respon­

dent•s provision of additional holidays, insurance, or other 

benefits dissimilar to vacation does not affect Claimant's 
lost vacation benefit. 

While with Greyhound Claimant was entitled to three 

weeks of vacation per year. Upon transfer to Golden Gate he 

received only two weeks per year. On and after January 4, 

1/Employees v. Metropolitan Suburban Bus Authority, DEP Case No. 75-
13c-l, March 11, 1975. EMPLOYEE PROTECTIONS DIGEST, p. A-30. 

rr .c:_ O;:ma:ptment of U::rbor 1 labor-Management Services Administra-tion 
----------------~== 

Cathi
Typewritten Text
A-320



1975 Claimant received thr~~ weeks of vacation per year. 

Had he been able to retain his Greyhound position. he would 

have risen to four weeks of vacation in January 1975. From 
January 1972 through December 1974, then, Claimant lost 

three weeks of vacation time (one per year). For the year 

1975 he received his full vacation entitlement. For the 

calendar years 1976 and 1977, his vacation benefit with his 

former job would have been four weeks per- year, so he again 
lost one week per year of vacation. His protective period 
terminates December 31, 1977. Therefore, I find that Claim­

ant is entitled to receive five weeks more of paid vacation 
than he received during his protective period. He is to 
receive these five weeks of paid vacation under the same 

procedure and conditions as vacation is ordinarily requested 
and scheduled for this employee in his employment with Re­
spondent. If the parties agree to a lump sum vacation pay­
ment to Claimant in lieu of paid time off, such alternative 
may be jointly elected in satisfaction of his entitlement 
to the five weeks of protected vacation benefits or portions 
thereof. 

Pension 

The disputed claim to pension benefits hinges upon the 

disposition of eleven and one-half years of service credit 
Claimant had earned toward a pension benefit while in Grey­
hound's employment. He would not have attained a vested 
benefit under Greyhound's plan. however, until accumulation 
of fifteen years of service. following his December 31, 1971 
separation from service he received the amount of $3,561 from 

V. S. Department of Labor I Labor-MCI11fiC/ement Services Adrrrini--t"f:7'¥rf:i nrt 

Cathi
Typewritten Text
A-321



Greyhound, which represPn~:~ ~2curn of the employee contribu­

tions Claimant had made to the Greyhound pension plan, plus 

a small, undefined amount of interest. Claimant initially 

sought to have the eleven and one-half years of Greyhound 

service credited to him under Respondent's pensio~plan fol-· 

lowing the takeover of mass transit services. Respondent 

disagrees with this request because its pension plan does 

not permit consideration of Claimant's prior service and 

because such credit would produce a windfall pension benefit 

by reason of the higher levels of Respondent's retirement 

plan. Respondent also argues that since Claimant had no 

vested retirement benefit and received the return of his 

Greyhound pension plan contributions with interest, Claim­

ant's rights and benefits have been equitably preserved and 

he has been kept whole with respect to pensions. 

The limiting terms of Respondent's pension plan do not 

have sufficient weight to bar Claimant's proper entitlement 

to protection of his pension rights and benefits as required 

by the Act. Alternatives exist, such as amending the plan 

or providing a separate annuity, to provide whatever pension 

entitlements Claimant might have. Moreover, the terms of 

the June 11, 1971 13(c) protective agreement covering employ­
ees represented by the Amalgamated Transit Union and executed 

by the Union and Respondent require that such employees who 

are affected by the project and who transfer to employment o~ 
Respondent shall be credited with their years of service for 

purposes of sick leave, seniority, vacation and pensions. 

The parties stipulated d4ring the hearing that Respon­

dent's retirement plan provides significantly better pension 

benefits than did Greyhound's. Although the parties have 

0. S. Department of Labor I l.ahor-Ma:naqe:ment Services Adminis-tration 
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been una~le to provide a copy oF the plan documents for the 

form P. r p 1 a n , Respondent h a s mad e s u b s t a n t i a 1 e f for ts to 

identify major benefits provided therein. While the dollar 

amounts have not been conclusively identifiable J>y either 

party, there is general agreement that Claimant would be 

permitted to retire at an earlier age under Respondent's 

plan, or would receive a higher benefit under Respondent's 

plan if he should retire at age 65 (or perhaps earlier}, all 

without any crediting of his past Greyhound service. In re­

tirement he would also enjoy continuation of various insur­

ance,provisions which he would not have enjoyed in retire­

ment under Greyhound's plan. Claimant has not specified the 

retirement benefit he would have achieved at any age under 

the Greyhound plan but only asked generally that his retire­

ment benefits be the same as if he had continued his employ­

ment with Greyhound or, alternatively, that his eleven and 

one-half years of Greyhound service be credited under Re­
spondent's plan. What specific data the record does contain 

as to retirement benefits under the two plans is due largely 

to the extensive research and good faith efforts of Respon­

dent. This has worked to the advantage of both parties to 

the extent that, beginning at the hearing and relying on 

this data, the parties have engaged in serious and extensive 

negotiations in hopes of resolving this pension issue. These 

negotiations have been productive by allowing the parties to 

agree in principle to approaches to this question that are 

feasible in the current absence of the necessary plan docu­

ments. The mutual resolution of disputed protections through 

discussions and negotiation between the parties is preferable 

to other means of dispute rese1ution, provided the resolution 

is not inconsistent with the Act. I find that both parties 

here have pursued these negotiations in good faith and now 
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are separated only by an amount of dollars. Their respec­

tive offers and positions have been submitted for the rec­

ord and I will look to these in determining the disputed 

pension entitlements, in recognition of their efforts and 

desires. 

The final positions of the parties for resolution of 

Claimant•s disputed entitlement to protection of his pension 

rights and benefits are as follows: 

Respondent offers to pay Claimant either-

1. His actual damages at the time he retires, 

which amount would represent the differential 

between retirement benefits to which he would 

have been entitled under the Greyhound plan 

and those to which he is entitled under the 

District plan, applying generally accepted 

actuarial principles with the total differen­

tial amount discounted to present values; or 

2. A lump sum amount of $15,000 as soon as he 

executed a settlement agreement with the 

District. 

Claimant has offered to accept as settlement of his 

pension entitlements sought in this dispute-

Payment by Respondent to Claimant of the sum 

of $19,000 over a five-year period with 20% 

of the sum being paid each year on a quarterly 

b a s i s .a n d 1 0% i n t e r e s t a p p 1 i e d t o e a c h i n s t a 1 1 -

ment payment. 

U.S. Department of Labor I Labor-Management Seroices .4dministration. 

( 
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Respondent's first alternative proposal has considerable 

merit. It would preserve the actual value of Cl~imant's 

prior service and entitlements for pension purposes with­

out conflicting with the terms of Respondent 1 s pension 

plan. However, this alternative would require postpone­

ment of final settlement of this dispute for some years 

and would depend upon specific data of Greyhound's pension 

plan which neither party has succeeded in obtaining. Re­

spondent's second alternative would provide for a clear 

and final settlement of the dispute. 

In analyzing the two positions that specify finite 

amounts, the $15,000 offer and the $19,000 offer, I have 

considered possible effects of inflation, the difference 

between a lump sum payment and an installment payment over 

five years, and what Claimant might be expected to realize 

through reasonable and s~cure investment of monies he would 

receive under each offer. I am persuaded that the values 

of the offers are not dissimilar, except for the potential 

effect of income taxes upon the two offers. As pointed out 

by Respondent, however, Claimant received $3,561 from Grey­

hound in 1972 for his pension contributions. He has had 

the use of that money since then and initially offered to 

convey it to Respondent in return for his past service 

credit for purposes of pension. However, that conveyance 

has been dropped as part of the offers negotiated between 

the parties. Retention of the $3,561 and the return on a 

reasonable and secure investment which Claimant could have 

realized on that amount since 1972 appear to offset much of 

the tax impact of Respondent's lump sum offer vis-~-vis 

Claimant's proposed five-year payment. 

U.s. Devartment of In.bor / I.abor-Manaqemen:t Ser"Vices Adminis-tration 
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Respondent has forcefully pointed out that if Claimant 

continues working for Respondent until age 65 (or possibly 

age 63) he will receive substantially greater pension bene­

fits without his past service credit than he could have ob­

tained from the Greyhound plan at the same age if-h-e had 

never ceased his Greyhound employment. Claimant agrees on 

this point and currently remains employed with Respondent. 

These more 1 iberal provisions of Respondent• s pension plan 

have received significant weight in consideration of this 

issue. Respondent refers to the extensive effort and re­

search which it has devoted to resolution of this matter 

with Claimant and the good faith of its efforts as demon­

strated by the record. Consequently, and based on the 

merits of its proposal (s), Respondent urges that one of its 

two alternative offers be deemed the appropriate resolution 
of this pension issue. 

I find that either one of Respondent's offers would 

provide fair and equitable protection of Claimant's pension 
rights and entitlements in this case, the first preserving 

the actual benefits and the second providing a fair and 

equitable monetary settlement in lieu of the disputed bene­

fits. At the Claimant's request, this decision has been 

considerably delayed to allow time for further negotiation 

of the offer and counter-offer. Settlement has not been 

achieved to date, however~ and it appears unlikely that it 

will occur in the future. In order to resolve this issue, 

therefore, I find that Claimant's pension rights and bene­

fits are appropriately satisfied by either of Respondent's 

offers. Respondent may exerc~se its sole discretion to 

choose either of its offers (the "actual damages" offer or 
the ~$15,000 lump sum" offer} as satisfaction (except as 

rr e<_ TJ;:m,D"-tmen-t of lahar 1 L::rhor-Management Services Administration 
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noted below} of this disputed pension issue, provided such 

choice is made and communicated to the Claimant within sixty 

days from the date of this decision. If Respondent does 

not effect and communicate its choice within the ~ixty days, 

then Claimant may choose either of Respondent's offers with­

in an additional sixty days. If neither party makes a time­

ly choice, Respondent's first offer (above), to pay "actual 

damages at the time he retires ... 11 shall be the appropriate 

resolution of these disputed pension entitlements. 

The above resolution notwithstanding. one additional 

pension right needs attention. Claimant would have been 

vested in Greyhound's retirement plan in approximately July 

of 1976 with 15 years of service. Therefore. Claimant is to 

be treated as being vested under Respondent's plan as of the 

time he would have been vested with Greyhound's pension plan. 

Claimant has requested the application of interest to 

any amounts he may receive in this claim, and he has re­

quested attorney's fees. In consideration of the nature of 
this determination and of the unusual aspects of presenta­

tion and processing of this claim, I do not find either re­
quest sustainable in this case. 

Dated this ~ <ft.L day of 
at Washington, O.C. 

~ ---~~~--------· 1982 

~7 

~/2Xa 
~nald J. St. Cyr 

Deputy Assistant Secretary of Labor 

U.S. Depa:rtmen:t of Wl;ar I labor-Mar..agement Serviaes Administrat-ion 
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UNITED STATES DEPARTMENT OF LABOR 

In re: 

NORMAN S. SCHAFFER 
(Petitioner) 

) 
) 
) 
) 
) 
) 

v. 

GOLDEN GATE BRIDGE, HIGHWAY ) 
and TRANSPORTATION DISTRICT ) 

(Respondent} ) 

·~---> 

OEP Case No. 
77-13c-1 

Swrrrnary: "Voluntary'' tJaiver> is not ree!ognized. Significant 
wage loss cannot be offset by employer>'s substitution of 
other benefits. Wage r>ate, as well as number> of hours~ must 
be protected. Vacation loss may constitute a wage loss. 
Leisure time may not necessa:t>ily be offset by monetary 
amount. Pension benefits of greater value in the future do 
not offset adverse effects of a :r>eduction in current or neaY'·­
term benefits previously avai~le. Past ser>Vice credit can­
not be ignm•ed here even though state plan does not recognize 
such credit. The Department r>etained jurisdiction to hear> 
the parties and to issue further> and final determination on 
the amounts of the specific protections due. 

INTERIM DETERMINATION 

Jurisdiction 

This constitutes the determination of certain aspects 
of the above dispute over employee protections provided by 
Section 13{c) of the Urban Mass Transportation Act of 1964, 
as amended (UMTA). By letter of October 16, 1974 Petitioner, 
through his attorney, requested the Secretary of Labor to 
determine the fair and equit~ble protections to which 
Petitioner is entitled. The employee herein seeking pro­
tection of rights, privileges, benefits, working conditions 

U.S. Department of Labor I Labor-Management Services Administration 

A-· 1 1 9 
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and other employment interests was not represented by a 
labor organization prior to commencing employment with 
Respondent.- Shortly thereafter he gained bargaining repre­
sentation by Local 624 of the International Brotherhood of 
Teamsters. That labor organization is not party to an 
employee protection agreement certified under Sectign 13(c) 
of the Act and does not represent the Petitioner for purposes 
of such protections. He has no other labor organization 
representation and he is an employee in the mass transit 
industry in the service area of Respondent. Therefore 
jurisdiction over this dispute appropriately rests with 
the Department of Labor in accordance with Section 13(c) 
and the Secretary's letter of June 22. 1971 which certified 
Respondent's UMTA project No. CAL-UTG-36 as provided in 
Section 13(c). 

Issues 

The Petitioner seeks protection of rights and benefits 
in three separate areas. He alleges that certain wages, 
vacation, and retirement credits which he possessed with 
his former employer, Western Greyhound lines, were worsened 
as a result of the takeover of Greyhound's transit ser­
vices in the Sa~ Francisco area by the Respondent. 

Position of Petitioner 

The petitioning employee has identified the 1971 UMTA 
project No. CAL-UTG-36 as the pertinent project which 
resulted in the alleged adverse effects upon his rights, 
benefits, and other employment conditions. He states that 
his former job as car cleaner for Greyhound paid a wage 
rate of $5.16 per hour, included 120 hours of paid vacation 
per year~ and provided him with apprQximately eleven and 
one-half years' accumulated service credit for seniority 
and retirement purposes. Upon transfer to employment with 
Respondent January 4, 1972 these benefits were allegedly 
reduced or denied. Petitioner alleges that his new wage 
rate was $4.35 per hour, that he received only 80 hours of 
paid vacation per year, and tha-t. no prior service was 
credited for purposes of seniority, retirement, or other 
matters. Upon termination of his Greyhound employment 
Petitioner received a return of his emploJ.ee pension con­
tributions in the approximate amount of $3,561.00. He 
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11.'1PLOYEE PROTECTIONS DIGEST 

requests compensation for lost wag~s and lost vacation 
benefits and asks that his eleven and one-half years of 
Greyhound service be credited for retirement purposes with 
Respondent. In consideration of crediting of such service 
Petitioner is prepared to convey to Respondent the $3,561.00 
i n em p 1 o y e e con t r i b u t i on s a s s o c i a t e d w i t h t h o s e·~ye a r s . 

The Petitioner has identified the Urban Mass Trans­
portation Act project and has specified the pertinent 
facts relied upon, satisfying his initial burden in bringing 
this action. The burden now shifts to the Respondent to 
prove that any adverse effects or worsening of employment 
interests or conditions suffered by the employee resulted 
from cause other than the project. 

Position of Respondent 

Respondent denies Petitioner's entitlements to protected 
benefits generally and to any monetary amounts specifically. 
Initially, counsel for Respondent asserts that Petitioner is 
not intended to be covered by the protections of Section 13(c). 
Respondent next maintains that the employee has no right to 
those employee protections as a consequence of an alleged 
waiver which the employee signed. Finally, Respondent asserts 
that, the foregoing notwithstanding, the employee is not in 
a worse position and has not suffered any denial of Section 
13(c) protections. 

Waiver 

The first question to be addressed tn this action 
concerns the alleged waiver of Section 13(c) protections of 
the Act. The two-page document purported to serve as a 
waiver contains the following pertinent paragraph: 

I~ [ Petitioner] hereby accept the position 
tendered to me by the [Respondent] on the terms and con­
ditions as set forth above and I agree that my acceptance 
of this position is in complete satisfaction of the 
rights afforded me under Section lJ(c) of the Urban Mass 
Transportation Act. 
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The Petitioner's signature appears on a signature line 
immediately following this paragraph. We have revi-ewed the 
validity of the alleged waiver executed by the employee and 
find that it is of no legal effect. The Department finds 
such attempted waiver contrary to long-standing public 
policy and law, and that statutory rights provided, as 
here, not just for the benefit of the individual but in 
the interest of the State cannot be waived. The alleged 
waiver cannot serve as a defense to this petition for 
employee protections. 

We note further that the purported waiver document 
contained a provision of similar wording intended for use 
in the event that the employee declined to accept the offer 
of employment. Thus, the employee was being asked to waive 
his statutory protections regardless of which choice he 
made and which rights, benefits, and employment conditions 
he secured, if any. He was put in the position of choosing 
between a job or no job, and forfeiting his rights as the 
price of the choice. 

Applicability of 13(c) 

With respect to Respondent's defense that the employee 
here is not covered by Section 13(c), the following is 
relevant. We note from information submitted by the parties 
that this defense is predicated, at least in part, on the 
fact that the employee was not a member of the labor organi­
zation which had negotiated the labor contract with Grey-

_hound covering bus drivers and which negotiated the ll(c) 
protective agreement for those same employees as a condi­
tion of the project, identified above, transferring 
relevant Greyhound operations to Respondent. This 
exclusionary concept based upon labor organization member­
ship would be inconsistent with the clear intent of Section 
13(c) and would contradict the Secretary of labor's 
certification of the project, which included the following 
condition; 

Transportation employees in the San Franaisao Bay area 
other than those represented by unions signatory to 
the prototype agreementJ wiU be afforded substantially 
the same levels of protection as are afforded to members 
of unions under the prototype agreement. 

While the Respondent may correctly assert that Petitioner 
is not specifically covered under the negotiated 13{c) pro-
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totype agreements, it cannot be maintained that Petitioner 
is eicluded from substantially the same levels of protections 
as those contained in the negotiated agreement. 

Further, Section 13(c) of the Act provides that its 
protective provisions: 

shall in no event provide benefits less than 
those established pursuant to section 5(2)(f) 
of the Act of February 4~ 1887 (24 Stat. 379)~ 

as amended. 

Section 5(2)(f) of the (Interstate Commerce) Act of 
February 4, 1887, as amended, requires that: 

Such arrangements shall· contain provisions no less 
protective of the interests of employees than those 
heretofore imposed pursuant to this subdivision and 
those established pursuant to Section 405 of the 
Rail Passenger Service Act (45 U.S.C. 505). 

This incorporates the protective arrangements under the 
Rail Passenger Service Act of 1970, as amended, as minimum 
employee protections under Section 13(c) of the Urban Mass 
Transportation Act. The Rail Act protections, Appendix 
C-1 and Appendix C-2 of the "National Railroad Passenger 
Corp~ration Agreement" specifically provide that employee~ 
not represented by an appropriate labor organization for 
p~rposes of employee protections may refer disputes over 
the interpretation, application, or enforcement of employee 
protections to the Secretary of Labor for final and binding 
determination. Respondent's denial of the applicability of 
Section 13(c) to this petitioning employee is in conflict 
with the statute and cannot stand. 

Respondent's assertion of inapplicability of p~otective . 
provisions also conflicts with other components of Respondent's. 
position. Respondent argues that it afforded the employee 
his appropriate protections and entitlements even though he 
may not have been entitled to Section 13(c) coverage. If 
this is true without reservation, it is of curious purpose 
to argue the lack of 13(c) coverage. Further, in the 
unsuccessful attempt to have the Petitioner waive his 13(c} 
rights, Respondent may be said to be estopped from main-
taining that 13(c) does not apply to this employee. More-
over, the fir~t portion of th~ waiver document was entitled 
"Notification of Employment Offer Pursuant to Section 13(c) 
of the Urban Mass Transportation Act." It includes the 
following pertinent provisions: 
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Your employer> Greyhound Lines-West> has identified 
you to us an an employee who is adversely affected 
as the result of the GoLden Gate Bridge, Highway 
and Transportation District's proposed new bus oper­
ation. In compliance with its obligation to you 
required by Section lJ(c) of the Urban Mass Trans­
portation Act> the [Respondent] hereby tenders to 
you the job of Washer-Fueler/Cleaner-JanitoT' -with 
the Transit Bus Division of the [Respondent] on 
the follohling terms and conditions . .. 

Therefore, we find untenable the Respondent's assertion 
that Section 13(c) protective provisions would not be 
applicable to this employee. 

Finding of Facts 

We now turn to consideration of the allegedly worsened 
rights, conditions, or benefits. This portion of this 
determination has proved particularly protracted because 
the parties remain in disagreement on elementary facts 
and, on occasion, have proferred description and informa­
tion which~ by itself, does not clarify the dispute. 
Respondent would note that it has provided a substantial 
amount of information in this case. This is consistent 
with the intent of the employee protections generally, 
inasmuch as an employer is understood to have greater 
access to, and often controls, much of the relevant infor­
mation in these employee protection disputes. 

. There is no dispute that Petitioner worked at least 
eleven years with his former employer, up to the point at 
which he asserts that he was adversely affected by the 
pertinent project. Therefore, he would be eligible for 
the maximum protective period of six years for any employee 
protections to which he may be entitled. 

The record indicated that Petitioner was terminated 
as car cleaner with Greyhound effective· December 31, 1971. 
We find this to be so despite some Greyhound personnel 
records that use the term "resigned" instead of terminated. 
In addition to the language of the purported waiver, the 
employee states that he was iQformed by his former employer 
that he in no WijY could work foT them after December 31, 
1971. Further~ it is clear that the employee's former 
job in the San Francisco Bay area was abolished shortly 
after the takeover of transit operations by Respondent. 
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The Respondent suggests in this regard that the 
employee might have been able to use his seniority rights 
with Greyhound to obtain other, comparable employment 
without being terminated. While this may have been 
possible, the Petitioner argues that such change would 
not have been within a reasonable distance. We are 
persuaded that the Petitioner's assertions are reasonable 
and correct in the absence of any evidence to ~he contrary. 
There is no requirement in Section 13(c) or in the applicable 
protective agreement negotiated by the District and its 
primary labor organization that would require the employee 
to seek or accept employment at an unreasonable distance. 
Further, such requirement asserted as a bar by Respondent 
would be inconsistent with Respondent's apparent efforts 
to persuade Petitioner at the point of hire that Respondent 
was providing the employee with all rights and other 
protections to which he was entitled pursuant to Section 
13(c). 

Wages -

In the area of wages we find that while employed by 
Greyhound Petitioner enjoyed a wage rate of $5.16 per 
hour.~/ Upon beginning employment with Respondent he 
was paid something less. The parties have been other 
than consistent on this point, but it appears that 
Petitioner began his new job January 4, 1972 at the rate 
of $4.35 per hour. $4.35 is the figure initially stated 
by the petitioner and is within the range of pay which 
was stated in the offer of new employment pursuant to 
Section 13(c) which Respondent tendered to Petitioner as 
a part of the alleged waiver: 

Washer-Fueler: 

Cleaner-Janitor: 

$4.45 Day 
4.92 Eves. 
5.16 Nights 

4.35 Day 
4. 81 Eves 
5. 04 Nights 

2/ The Petitioner points out that.his wage rate would have risen to $5.27 
per hour in January 1972 if he had remained with Greyhound and had 
not been affected by the project. This is not relevant here unless 
it were shown to be the result of a general wage increase rather 
than, e.g., an individual increase. No such showing has been 
offered here. 
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Shifts: (as assigned) 
Day: 7:00a.m. to J:JO p.m. 
Eves: 
Nights: 

J:JO p.m. to 12:00 midnight 
11:00 p.m. to 7:30a.m. 

Work Locations: (as assigned) 
Marin County 
San Francisco County 
Sonoma County 

The Transportation District suggests that the higher 
rate of $4.45 is a more appropriate comparison figure 
because Petitioner voluntarily requested a transfer into 
the lower pay category after some six weeks in the new 
job. Respondent offered no support of the allegedly 
voluntary nature of the transfer, however, and Petitioner 
denies the allegation at length. Therefore, we find that 
the alleged voluntary change has not been demonstrated. 
If Petitioner in fact had been paid at a rate higher 
than $4.35 per hour, that would reduce any displacement 
allowance for that period to which Petitioner may be entitled, 
by the proportionate amount. 

In addressing the issue of protection of wages, Respondent 
adopted a comprehensive concept of pay. This included in 
the pay comparison all other fringe benefits enjoyed by 
the Petitioner at his former company and those fringe 
benefits enjoyed while employed by Respondent. The· basic 
theory the District urges in this is that a difference 
in rates of pay can be offset by an equivalent but inverse 
difference in another benefit. In simplified terms, Respondent 
_would argue that an additional $800.00 per year in employer 
contributions to, say, a life insurance plan would provide 
a fair and equitable substitute for a loss of $800.00 
in annual wages. To this end Respondent offers a detailed 
comparison of wages, benefits, and hours for the two 
different employment situations. The whole is converted 
to a cents-per-hour comparison of the pay/fringe-benefit 
packages by Respondent as follows: 

Benefit 
Holiday 
Vacation 
Pension 
Medical/Life 
Dental 
Optical 
Pd Prescription 

Greyhound 
$330.24 (8 days) 
$619.20 (15 days) 
$431.00 (4% of Gross) 
$171.00 (no Life) 

-0- -
-0-
-0-

Respondent 
$382.80 (11 days) 
$552.00 (15 days) 
$653.27 (7% of Gross) 
$984.00 (lOK Policy) 
$210.00 
$ 66.00 
$ 58.00 
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To find a common denominator for comparing the above figures_, 
it is necessary to compute the hourly wage into an annual 
amount_, by multiplying the hourly wage rate by the number of 
hours ~rked on a yearly basis -- minus vacation_, holidays 
(which are accounted for above} and weekends. 

Benefit 

Calendar Year 
Less Weekends 

Less Holidays/ 
Vacation 

Total Work Year 

Annual Wages 

Greyhound 

Days Hours 

365 2920 
104 832 
261 2088 

8 64 
15 120 

238 1904 

$5.16 X 1904= 
$9824.64 

Respond.:rn-t 

Days Hours ---

365 2920 
104 832 
261 2088 

11 88 
15 120 

235 1880 

$4.45 X 1880= 
$8366.00 

Total Eirployment Benefits (wages plus fringe benefits} 
then equal: 

$11376.08 = $5.97 $11272.27 = $5.99 
1904 per hour 1880 per hour 

On the basis of this comparison Respondent asserts 
that the petitioning employee has not been adversely affected. 
On the contrary, Respondent claims that the employee is 
in an improved situation because his hourly rate in this 
comparison was computed to be $5.99 as a result of Respondent's 
takeover of operations from Greyhound which had provided 
an hourly rate of $5.97. Respondent concludes that Petitioner's 
entitlement to protection of rights and benefits has been 
observed. · 

We recognize certain assumptions in the comparison 
that may not be wholly accurate, such as the disputed 
wage rate of $4.45 per hour and the number of vacation 
days Respondent claims to have afforded Petitioner. We 
also are aware that this comparison presumes a lower number 
of hours of work in the normal work year with Respondent 
than with Greyhound~ which would have the effect of increasing 
the cents-per-hour value of all the stated fringe benefits. 
since their costs were retro~figured to a cents-per-hour 
basis. Conversely, the simple wage rate figure was not 
so computed but the lower wage with Respondent was accompanied 
by a reduced number of available hours of .work. For Petitioner 
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to have maintained his former annual simple wage level 
of $9824.64 it would have been necessary for Respondent 
to pay him at the hourly rate of $5.23 for a work year 
of 1880 hours. The results of each of these inconsistencies 
works to make Respondent's position appear more favorable. 

We need not perform a full analysis of the vaT1dity 
of the proffered comparison~ however. Even if one assumed 
the data to be completely accurate and consistently applied, 
Respondent's position on this theory could not prevail. 
The comparison acknowledges a reduction in the employee's 
hourly wage rate from $5.16 to, at best, $4.45. This is 
a wage loss of 71 cents per hour, and represents a 14% 
cut in wages for a constant number of hours worked. As 
indicated above, the companion reduction in available regular 
hours of work annually exacerbated this loss and effected 
at least a 17% reduction in the employees's annual straight­
time wages, based on the adversary figures. 

Given the gravity of wages as the primary compensation 
for work, it is doubtful that such a wage loss could be offset 
by a unilateral provision of one (or even several) new 
or increased benefits as is suggested here. If the employee's 
lowest possible wage rate while employed by Respondent, 
$4.35 per hour, is considered the harm becomes even greater. 
We find that Petitioner indeed has suffered a reduction in 
his wages in violation of Section 13(c}, other benefits 
notwithstanding. 

Vacation -

With respect to the issue of vacation benefits, we 
again find the parties unable to agree upon the facts 
of what actually was provided. Petitioner asserts that 
his benefit was reduced, at the time of transfer to Respondent, 
from fifteen days of paid vacation to ten days annually. 
Respondent indicates that the employee was given three 
weeks of paid vacation, possibly beginning at the point 
of hire. In resolving this we have considered several 
related factors. First, there was a collective bargaining 
agreement effective July 1, 1972 covering Petitioner. 
Section 8 of that agreement provided him with only two 
weeks of vacation benefits until he had been employed by 
the Respondent for three years. Second, the Respondent 
has offered no records or othe~ information to support 
its position on'the number of vacation days. We note 
a copy of a statement allegedly from the maintenance 
department of Respondent which indicates that Petitioner 
received ten days paid vacation each year· for 1972~ 1973, 
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and 1974. Absent documentation of the contrary, we 
are pursuaded that Petitioner's clear statement of his 
vacation benefits is correct. We find, therefore, that 
he suffered a reduction in paid vacation entitlement by 
the amount of five paid days per year for each of the 
three years, 1972 through 1974. 

In connection with this loss, assuming wag.e __ rates 
and hours available had been unchanged, the employee would 
have faced the necessity of working five additional days 
in each year in order to maintain his former level of 
annual straight-time wages. This would consititute a de 
facto cut in his rate of pay even though his nominal wage 
rates would have been unchanged. In maintaining his former 
level of annual wages by working five extra days at a 
lower hourly rate, however, Petitioner would also have 
been deprived of the five days of paid time off that he 
had been able to use for his own pleasure and convenience. 
Thus, the reduction in vacation produced: a two percent 
increase in the length of Petitioner's work year with 
no increase in earnings~ a two per cent reduction in his 
wage rate, and a 33 percent reduction in his available 
discretionary _paid leisure time formerly earned as a com­
pensation for his service. Each of these results would 
constitute an adverse effect. 

Pension -

The third issue of employee protections presented 
here for determination concerns the Respondent's alleged 
improper denial of Petitioner's prior service credit in 
determining his eligibility for retirement benefits. 
The parties are in agreement that the employee was given 
credit at some time after January 4~ 1972, for seniority 
purposes based on his prior service. This credited service 
amounts to approximately eleven and one-half years. 
Petitioner asserts that Respondent is required by Section 
13(c} to credit him with the same prior years in determining 
his pension entitlements provided that Petitioner turns over 
to Respondent the $3,561.00 in employee pension contributions 
which were refunded to him upon leaving Greyhound•s employ. 
Petitioner also seeks the amount of the employer contributions 
made by his former employer for his pension plan and would 
transfer this amount also to the Respondent in return for 
recognition of his prior service credit. 

On this ~ast point Resp~ndent states that the matter 
of employer contributions is beyond the scope of employee 
protections. Respondent maintains that this is properly 
a concern between itself and the former employer and is 
not a concern of the employee, that the employee's concerns 
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are limited to any adverse effects of the project. We 
concur with the Respondent in viewing the employer cpntri­
butions as distinct from adverse effects. The qu~ition of 
whether the previous employer transferred or retained these 
particular employer contributions is a factor in the 
economic cost to the Respondent of the takeover of area 
transit operations and the attendant employee prot-ections. 
This cost consideration, however, does not alter an employee's 
proper entitlement to protection of rights, benefits, or 
other employment interests under Section 13(c) of the Act. 

On the past service issue Respondent believes that 
Petitioner has been provided with pension benefits which 
are better than those he enjoyed with his former employer. 
The two plans are far from identical but Rispondent has 
provided narrative comparison of aspects of certain major 
prov1s1ons. According to Respondent these improvements 
would include the following, without past service credit: 

- retirement at minimum age 50 instead of 55; 

-continuation of major medical, dental, 
optical prescription and life insurances 
after retirement; 

- greater monthly retirement benefit pay­
ment upon retirement at age 65 ($1,487 
per month with Respondent, $1,066 per 
month if he had remained with former 
employer). 

Petitioner acknowledges that these new retirement 
plan options and benefit levels in and of themselves are 
more generous than were the corresponding options and levels 
at Greyhound. Nevertheless, Petitioner maintains that he 
was adversely affected at, and continuing from, the point 
of his termination and transfer from Greyhound to the 
Respondent because he lost his eleven and one-half years of 
prior service credit, which more than offset the difference 
in plan benefit levels. He argues that he had to begin anew 
under the Respondent•s plan and now must work additional 
years until his pension payment received upon retirement 
would equal what he could have received at an earlier date 
with his former pension plan. He does not take significant 
comfort in the promise of a comparatively larger potential 
pension at a later time in return for the necessary surrender 
of whatever retirement opportunities he would have otherwise 
enjoyed had it not been for the project. 

The unsolicited opportunity to retire. five years 
earlier (at a pension payment of only $140.00 per month) 
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may not be any value to the employee. Clearly this 
early opportunity for a retirement income of $1~6SO.OO 
per year cannot be said absolutely to balance a 29% 
reduction in formerly available retirement income at age 
55 (from $6,120.00 per year to $4,356.00 per year). Nor 
is this 29 percent loss in pension benefit at age 55 
necessarily offset by the consideration that if~The 
employee worked until age 65 his pension benefit under 
the new plan would be greater than under his former plan. 

Respondent defends its position that the two pension 
plans are at least equivalent, on the basis of cost to 
the respective employers. This is somewhat at odds with 
Respondent's earlier argument that employer cost, with 
respect to the employer contributions for pension benefits, 
is no concern of the Petitioner. More importantly, however, 
employer cost is not a proper basis for determining whether 
the employee's rights, benefits. and other employment 
conditions have been protected. Among other things, such 
basis would preclude the Respondent from realizing economies 
of scale, if they are available, in maintaining employee 
protections. 

An additional affirmative defense offered here by 
Respondent points to the new employer-paid benefit option 
of continuing insurance coverages into retirement. This 
may be a desirable benefit but does not make the two pension 
plans comparable. To accept this defense it would be 
necessary to agree that unrequested, new insurance coverage 
(such as optical or dental insurance) may be substituted 
for the basic retirement benefit, the rate of the ~onthly 
pension. As with the wage rate reduction, this is.a hardship 
on the employee which is compatible with neither the spirit 
nor the provisions of Section 13(c). We find that Petitioner's 
pension benefits and entitlements have been reduced in 
contravention of Section 13(c), notwithstanding the new 
benefits unilaterally provided. 

Respondent has recognized Petitioner's prior service 
for purposes of seniority, placing.him at the top of his 
seniority list. It seems inconsistent then to deny recog­
nition of prior service for preservation of pension 
entitlements, especially in view of agreements the District 
made as conditions of the pertinent UMTA project. The 
June 11, 1971 negotiated 13lc) agreement between the 
Respondent and the Amalgamate~ Transit Union provides that 
all affected employees transferred to employment with 
Respondent shall be credited with their years of service 
for purposes of sick leave, seniority, vacation and pensions. 
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It further states that no affected employee of an existing 
system (e.g., Greyhound) transferred, shall suffer any 
worsening of his wages, seniority, pension ... oF ~ny 
other benefits by reason of his transfer to a position 
with the District. The June 22, 1971 letter of certifi­
cation from the Department of labor pursuan~ to Section 
13(c) of the Act and incorporated in the District's 
contract with the federal government for the identified 
UMTA project, clearly states that non-union transportation 
employees in the Bay Area will be afforded substantially 
the same levels of protection as are afforded to members 
of unions under the negotiated 13{c) protective agreement. 
Considering these provisions to which the Respondent agreed 
as a condition of accepting these Urban Mass Transportation 
Act funds, we find Respondent could not properly deny the 
Petitioner protection and continuation of his prior service 
credit for retirement purposes. With respect to Respondent's 
concern that the employee may actually gain improvement in 
pension benefits over what he formerly may have achieved, 
we find that Respondent has provided such potential by 
virture of the agreements negotiated in connection with 
this project. Such gains are not required, so long as 
Petitioner's protected rights, benefits, and other employ­
ment interests can be preserved unharmed in the absence of 
such gains. Section 13(c) does not prevent Respondent 
from affording improved benefits to Petitioner, however. 
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Entitlements 

As stated above, we find Petitioner entitled to 
employee protections heretofore denied by Respondent. We 
are unable to determine the specific, quantative amounts 
of these entitlements at this time, however, ~e to sub­
stantial inconsistencies in written data forwarded by the 
p a r t i e s . There f o r e we ret a i n j u r i s d i c t i o n o ve r t h i s d i s -
pute in order to hear the parties with respect to the 
specific details of pertinent wage rates; hours, vacation 
benefits, pension entitlements and benefits, and other 
related facts. 

Dated this 4 day of 
OCT 

_____________________ , 1979 
at Washington, D.C. 
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UNITED STATES DEPARTMENT OF lABOR 

In re: 

JAMES G. SUPPLE 
(Claimant) 

and 

THE CITY OF NORTH OLMSTED 

) 
) 
) 
) 
) 
) 
} 
} 

& ) 

THE CLEVELAND REGIONAL TRANSIT } 

AUTHORITY (Respondent) ~ ______________________________ ) 

DEP Case No. 
77-lJc-10 

Slmunary: Claimant al. Z.eged that he suffered a tJorsening of his 
WQrJ<'trt{l conditions. aa a result of projects undertaken by -two 
Respondents and funded· under UMTA. In the first instance; Claim­
ant cited a project which provided operating assistance to the 
Regional. Transit Authority ~hich directed operations of Claimant's 
employer. It !.XIS determined that under the Depa:rtment of labor's 
certification; the Secretary did not have the authority to issue 
a binding decision ~th respect to adverse effects arising from 
this project. This daim was dismissed for tack of jurisdiction. 
The second project cited by Claimant liJas a capital. assistance 
grant for the purchase of buses by his employer. Claim:mt failed 
to shoUJ a causal relationship beween the purchase of buses and the 
adverse effects which he )U)ted. This elaim was denied. 

·~ 

DETERMINATION 

Jurisdfction 

This ts in response to the Claimant's request that the 

Department of labor issue a determination with respect to his 

rights and benefits under Sec~fon l3(c) of the Urban Mass 
T.·ansportation.Act of 1964. as·amended. Claimant alleges 
that he has been adversely affected by changes in procedures 
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relating to seniority rights, ~show-up" time prior to a 

shift, longevity pay, and vacation pay as a result of two 

projects funded by the Act. 

~laim Against RTA 

The first project cited by Claimant provided operating 

assistance for the Cleveland Transit System (CTS), predeces­

sor to the Cleveland Regional Transit Authority (RTA), for 

the continuation and improvement of transit services to the 

public (UMTA Project No. OH-05-4002). A negotiated employee 

protections agreement dated June 17, 1975 was signed by the 

CTS and the Amalgamated Transit Union, and certified by the 

Department of Labor on October 1, 1975. A condition of this 
certification was that mass transit employees not represented 

by the union be afforded substantially the same levels of 

protection as are afforded to union members. Neither this 
certified agreement nor the Department's lett~r of certifi­

cation, however, specifically provides for dispute resolu­

tion by the Se~retary of Labor for employees entitled to 

"substantially the same levels of protection". The Depart­

ment of Labor does not have the authority to issue a binding 

determination in a dispute arising from the operating assis­

tance grant to RTA's predecessor under project number OH-05-

4002. Therefore, the claim pertaining to the RTA is dismissed 

for lack of jurisdiction. 

Claim Against North Olmsted 

The second project cited by Claimant was a capital as­

sistance grant (UMTA Project No. OH-03-0034) executed by 

the City of North Olmsted on October 1, 1975 to purch~se new 
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buses. The Department of Labor issued a letter ot:"c.ertifica­

tion for this project on July 26, 1974 which provided the 

Secretary of Labor with the authority to make final and bind­

ing determinations with respect to employee prote~tions dis­

putes pertaining to the project. 

In January 1976 the City of North Olmsted became affili­

ated with the RTA when it signed an operating agreement retro­

active to October 5, 1975. Under this agreement RTA agreed 

to provide a financial subsidy to the City, enabling it to 

operate its public transit system without loss. Shortly 

after the City joined RTA, 17 buses, originally ordered in 
1974 and purchased with Federal funds, were delivered to the 

City. 

Subsequent to the financial arrangement between RTA and 

the City, all personnel remained employe£!S of Nnrth Olmsted. 

RTA, however, was instrumental in establishing policies and 
procedures which had a direct impact on the wages and bene­

fits of City employees. In June 1976, City ordinances were 

repealed which regulated ucheck-in" time prior to a run and 

seniority rights for the selection of "extra" trips. These 
changes were implemented as part of RTA 1 s ~Block System" for 

scheduling runs and allocating overtime work. Changes were 

also made to conform with RTA procedures for payment of lon­

gevity increases. On January 1, 1980 a change was also made 

in the basis for calculating vacation pay. This occurred 

when an audit found that the City was in violation of a 1976 

state law requiring that vacation pay be calculated on the 

basis of a 40-hour week. 
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With respect to the adverse effects previously noted~ 

there is no indication that these were a result ol the pur­

chase of buses by the City. Furthermore, the record does 
not indicate that the number or condition of buses owned by 
the City influenced the policy directives of RTA 1;~any way. 

Claimant has failed to establish a plausible causal connec­
tion between the purchase of buses and the alleged effects 
in this case, and his claim, therefore, is denied. 

Dated this /7-t/~...- day of· ~ , 1982 
at Washington, O.C. 
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UNITED STATES DEPARTMENT OF LABOR 

In re: 

) 
EDWIN R. SWANSON ) 

{Claimant) ) 
) 
) 

v. ) 
) 
) 

DENVER REGIONAL TRANSPORTATION ) 
DISTRICT ) 

(Respondent) ) ____________________________ ) 

DEP Case No. 
77-13c-24 

Summary: Claimant alleged that as a result of the takeover of 
his employer by Respondent his compensation was worsened, he 
was denied use of a comparable automobile and he was denied a 
first opportunity for employment for tt.Jo positions. As Claim­
ant's salary T.Uas not decreased and he was not denied any appli­
cable general u;age increase there u;as no worsening in compensa­
tion. The changes in some features of thB automobil-es assigned 
to Claimant did not constitute a worsening of fringe benefits. 
Claimant was provided continued comparable employment and conse­
quently was not entitZed to a right of first opportunity for em­
ployment for the two positions at issue. 

DETERMINATION 

Introduction 

This claim was fnitially submitted to the Department 
of Labor by Claimant's letter dated March 30, 1977 and was . 
supplemented by-additional correspondence from Claimant. 
Claimant asserts that he was worsened with respect to his 
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compensation and fringe benefits as a result of projects 

under the Urb~n Mass Transportation Act of 1964, as amended 

(the Act). Claimant further asserts that, under the terms 

of a protective arrangement executed by Respondent and 

dated June 5 , 1 9 7 4 , he w a s en t i t 1 e d to , but was i":i·en i e d , a 

first opportunity for employment for two positions with 

Respondent. This protective arrangement was certified by 

the Department of Labor for project C0-03-0007 on July 3, 

1974 and for project C0-05-0001 on May 22, 1975. 

By letter dated May 2, 1977 the Department of Labor 
advised Respondent of this claim, and requested Respondent's 
position with respect to the claim. Respondent replied by 
letter dated June 7, 1977, supplemented by letters dated 
June 21, 1977 and September 8, 1980. Respondent denied 
that Claimant's compensation or other conditions of employ­
ment had been worsened as a result of any project under the 
Act. Respondent made no objection to submission of this 

claim for determination ~Y the .Secretary of Labor. 

Claimant seeks a determination by the Secretary of 
labor with respect to his right to protections under Sec­
tion 13(c) of the Act. Based upon the information submit­
ted by the parties, the Secretary of Labor has reviewed 

this dispute and issues this determination. 

Issues 

l. Was Claimant placed- in a worse position with respect 

to his compensation as a result of projects C0-03-0007 and 

C0-05-0001? 

U.S. Department of Labor I Labor-Management Services Administration 

Cathi
Typewritten Text
A-187



2J.1?LO'~'EE P?J)I'F(~CIG'NS DIGEST · 
~~-=----~~ __ ..,_..., ____ ---""--~-~. -~-,...,.,.,--~~--

2. Did a change made by Respondent in the character­

istics of the automobile provided by Respondent for Claim­

ant place Claimant in a worse position with respect to 

fringe benefits? 

3. Was Claimant entitled to a first opportunity for 

employment with Respondent for the position of Safety Engi­

neer and for the position of Administrator of Claims? 

Background 

In 1971 the City and County of Denver acquired the 

assets of the Denver Tramway Corporation and contracted 
with the A.T.E. Management and Service Company of Cincinnati, 

Ohio to operate Denver Metro Transit (DMT). Prior to his 
employment by Respondent in 1975, Claimant was an employee 
of DMT with a job title of Director of Personnel and Safety. 
Claimant•s salary while an employee of DMT increased from 
$1,000 per month in 1971 to $1_,285 per month in May 1974. 

In July 1974 Respondent purchased the assets of DMT. 
Effective April 1975 former employees of DMT were hired as 
employees of Respondent. Claimant was offered, and accepted, 

a position with Respondent. Claimant states that he assumed 

the position of Personnel Manager_, Metro Division, following 
the purchase of DMT by Respondent. Respondent denies that 
Claimant ever held this position. The parties concur that 
Claimant•s position as of October 1975 was Insurance Coordi­
nator. Claimant•s salary at ~he beginning of his employment 

with Respondent~was $1,400 per.month. No decrease in salary 

occurred subsequent to C1aimant•s employment by Respondent. 
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Claimant applied for the position of Safety Engineer 

in December 1975. He was considered for the position but 

was not hired. Claimant applied for the position of Admin­

istrator of Insurance and Claims in October 1976. He was 

considered for the position but was not hired. lv~ latter 

position was filled by an individual who was not previously 

employed by Respondent. 

In October 1976 Claimant was assigned to the position 
of Claims Adjuster at a salary of $1,508 per month. By 

June 1980 Claimant's salary in the position of Claims 

Supervisor was $2,125 per month. 

Claimant was provided a new 1972 Plymouth automobile 

with no air conditioning by his former employer. He con­
tinued to use this automobile following his employment by 
Respondent. The Plymouth was retired by Respondent in June 
1977, at which time it had accumulated approximately 70,000 
miles. The Plymouth was replaced by a 1975 automobile with 
air conditioning, and with approximately 47,000 miles accu­
mulated. Some of Respondent's employees were assigned new 
automobiles with air conditioning and a.m. radios at or 
about the time Claimant's automobile was replaced. 

Decision 

Compensation 

Claimant asserts that h~ was worsened with respect to 

his compensatio~ because his salary increases subsequent to 

his employment by Respondent were less than his salary 
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increases prior to that time, and because his ability to 

obtain merit salary increases was diminished by reason of 

the structure of Respondent's salary plan. Claimant re­

ports his monthly salary from April 1971 to the date of his 

employment by Respondent as follows: 

4-20-71 
5-01-72 
9-01-72 
6-01-73 

10-01-73 
5-01-74 
2-01-75 

$1 '000 
1 '055 
1 ' 1 05 
1,165 
1 '2 00 
1 '2 85 
1 , 400 

Claimant's starting salary upon his employment by Respondent 

in April 1975 was $1,400 per month. In June 1980, the last 

date for which amounts were provided by Claimant, Claimant's 
monthly salary was $2,125. 

Cla{mant did not identify what portion of his wage in­
creases with DMT was attributable to merit increases, nor 
did he identify what portion was attributable to general 

wage increases. However, the lack of regularity in both 
·the amount and timing of the increases indicates that they 
were not periodic increases to whi~h Claimant was entitled 

as an automatic incident of his employment. There is no 
indication that Claimant, as an employee of Respondent, was 
ever denied a general wage increase applicable to his em­

ployment classification. 

Based on the information provided by the parties, it 

does not appear that Claimant has been worsened with respect 

to his compensation. He never suffered a reduction in com­

pensation, did ·not .show any entitlement to periodic salary 

increases, and did not show any denial of an applicable 

V. S. Department of Lahar I Labor-Management Services Administration 

Cathi
Typewritten Text
A-190



-~-~---

general wage increa~e. A~ no worsening of compensation 

res.ulti.ng frorn a project h.as_ been s.h_own! Clatman.t'·s re­

que~t for a determination fia£ed upon the amount of his 

salary increases subsequent to his employment by Respon­

dent is denied. 

Automobile 

Claimant asserts that Respondent assigned an automo­
bile to him in June 1977 that was inferior to t~e automo­

bile assigned to him in 1972 prior to his employment by 

Respondent. Claimant contends that this assignment consti­

tuted a worsening of fringe benefits protected under Sec­
tion l3(c). 

Section 17 of the protective arrangement of June 5. 
1974 and Section l3{c) of the Act provide protection 

against a worsening of benefits of employees affected by a 

project. Prior to his employment by Respondent Claimant 

was provided with an automobile for business related trans­

portation. At the beginning of his employment by Respon­
dent in 1975 that automobile was several years old. It had 

no air conditioning. Respondent also has provided Claimant 

with an automobile for business purposes. Though not new, 

it does have air conditioning. No other significant details 

regarding the two automobiles were provided by either party. 

To the extent that assignment of an automobile constitutes 

a benefit of employment. the change in the characteristics 

of the automobiles provided ~~ this case was not shown to 

constitute a worsening of position. The fact that some 

U.S. Department of Lahor I Labor-Management Seroices Adminis-tration 
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ot~er employee~ of Respondent were provtded with new auto­

mobiles, equipped ~it~ radios, indicates only t~at Claimant's 

benefits are not equivalent to the ~eneffts provided to some 

other employees, and does not indicate that there has been a 

worsening of Claimant's benefits. Claimant's request for a 

determination ~ased upon vehicle assignment, therefore, is 

denied. 

Denial of first opportunity of employment 

Claimant asserts that he was entitled to a first oppor­

tunity of employment for the position of Safety Engineer and 

for the position _of Administrator of Insurance and Claims. 
His assertion is based upon Section 7 ·of the June 5, 1975 

protective arrangement executed by the Respondent and certi­

fied by the Department of Labor under Section 13{c) of the 
Act. The applicable portion of Section 7 is as follows: 

(7) Employees covered by this agreem~nt will be given 
first opportunity for employment in any ne~ jobs 
included in the bargaining unit, or comparable to 
those included in the bargaining unit, created as 
a result of the Project for ~hich they are, or by 
training or retraining can become~ qualified. All 
such jobs shall be filled in accordance with seni­
ority and allocated on a fair and equitable basis 
under arrangements to be mutually determined by 
the operator of the transit system and the Union 
prior to the filling of such jobs, or by arbitra­
tion at the request of either party, if such ar­
rangements are not agreed upon prior to such date. 
The operator of the transit system ~ill not ten­
der such jobs to any other individual or individ­
uals so long as there are members of the bargain­
ing unit ~ho are qualifie~, or after reasonable 
training period can become qualified, and are 
willing to bid these jobs. 

[}. S. Depa:rtment of UJ.bor I Lahor-l··fa:na.gement Ser-vices Administration 

Cathi
Typewritten Text
A-192



C 1 a i.m ant contends t h.a t t n i_ s. pro v t s i. on en t i_ t 1 e s hi_ m to 

a firs. t o pp or tun it y- for em p 1 o YfiJ en t for a n y j o b. outs. i. de the 

bargaining unft created as a result of the project, for 

which he fs qualified or after reasonable training or re­

training could become qualffied. Claimant assert's that he 

was qualified for the position of Safety Engineer and 

Administrator of Insurance and Claims, and that he was 

therefore entitled to first opportunity for employment in 

these positions. 

Respondent asserts, in its letter of June 7, 1977 to 

the Department of Labor, that Claimant applied for the posi-

tions in question, was considered for 

found to be not adequately qualified. 

asserts that Section 13(c) of the Act 

the positions. but 

Respondent further 

requires protections 

of employees against a worsening of their positions as a 

result of Federal assistance, and that Claimant's position 

has not been worsened. 

Initially we note that S~ction 7 of the protective 

arrangement provides a first opportunity of employment only 

for new positions "created as a result of the Project." 

From the materials provided by the parties it is unclear 

whether or not the positions in question were created as a 

result of the projects for which the protective arrangement 

was certified. We do not, however, believe that it is 

necessary to address the origin of the positions. for the 

reasons discussed below, we find that the Claimant was 

provided the level of protections to which he was entitled, 

even ~ssuming that the positions were created as a result 

of the projects. 
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Claimant is not a member of· any bargaining unit. The 

p o s i. t i. o n s_ o f Sa f e t y E n g i n e e r a n d Ad m i n i s t r a to r o f I-n s u r a n c e 

and Claims were not show~ to be "new jobs fn the b~rgai~ing 

u n it , or com par a b 1 e to t h.o s e. i n c 1 u d e d i n the b a r g a i n i n g 

unit" (emphasis added}. Further, Section 7 of th'e Agree­

ment provides a mechanism, based on seniority and on con­

currence between the Onion and the Authority, for the fill­

ing of such positions, which mechanism Claimant does not 

assert applies to him. Thus, Claimant is not seeking a 

literal application of the terms of Section 7. Claimant 

here seeks an interpretation of Section 7 that would enti­

tle him, as an individual, to a right of first opportunity 

of employment for any new job outside tne bargaining unit. 

Where a provision in a protective arrangement is by 

its terms directly applicable to members of a bargaining 

unit, employees who are not members of the bargaining unit 

are entitled to substantially the same level of protection 

as provided to bargaining unit members. Provision of sub­

stantially the same level of protection does not, however, 

require the broad interpretation of Section 7 proposed by 

Claimant. The main thrust of Section 7, in this claim for 
Section 13(c) protections, is to help assure the continued 

employment of employees potentially affected by the project 

by requiring that positions created as a result of the pro­

ject be filled first by such employees, to the extent that 

they are qualified or might become qualified for such posi­

tions. Section 7 provides an orderly mechanism, based on 

seniority, to achieve this goal of continued employment. 

In this case, when Responden! acquired DMT, Claimant was 

offered, and accepted, a position with Respondent. As dis­

cussed in the preceding sections of this determination, 
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Claimant was not worsened with respect to his compensation 

or fri_nge benefits as a_ res_ult of the acqui.siti_on .• By pro­

viding continued comparahle employment wit~ no worsening of 

compensation or fringe ben~fits, Respondent complied with 

the requirement that it provide to Claimant subs-t-antially 

the same level of protections as provided to bargaining 

unit members. 

In summary, Claimant has not showri that he is worse 

off than he was before the cited projects. He has not 

shown any adverse effect upon a right, privilege, benefit, 

or other condition of employment which he previously pos­

sessed. Further, with respect to the specific question of 
first opportunity of employment, Claimant has suggested no 

other basis or combination of conditions and circumstances 

that would extend such provision to him as an employee pro­
tection under the Act. Therefore, the request for protec­
tion of Claimant's alleged right to first opportunity for 

employment in this instance is denied. 

With respect to the issues of denial of first oppor­

tunity of employment, salary increases, and assignment of 
automobile, Claimant has failed to demonstrate any worsen­

ing of condition with respect to employment, or denial of 

rights, benefits, or privileges protected by Section 13(c) 

of the Act. Claimant's claims, therefore, are denied. 

Dated this 25th day of February 
at Washington, D.C. 

• 1 981 

Hilary eply 
eputy Assist nt Secretary 

U.s. Department of Lahor I Labor-Management Services Adminis-tral.-ion 
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UNITED STATES DEPARTMENT OF LABOR 

In re: 

EDWARD GIAMPAOLI 
(Claimant) 

v. 

SAN MATEO COUNTY TRANSIT DISTRICT 
(Respondent) 

) 
) 
) 
) 
) 
) 
) 
) 
) _________________________________ ) 

DEP Case No. 
77-13c-30 

Swrunary: Claimant 's position as Transit Supervisor was terminated 
as a result of Respondent's expansion of service and consolidation 
of operations in San Mateo County, arsisted by several Urban Mass 
Transportation Act projects. Although Claimant had significant 
managerial responsibilities, he was not a member of top management, 
and did not have an oumership interest in the carrier. He there­
fore qualified as an "employeeu for purposes of Section 13(c) pro­
tections. Claimant did not lose his entitlement to benefits by 
reason of his refusal of an offer of non-comparable employment. 
Claimant is entitled to the difference between his protected level 
of earnings as Transit Supervisor and his actual earnings during 
his protective period, together with compensation for any fringe 
benefits lost. 

Mr. Edward Giampaoli requested, by letter dated June 21, 

1977, the opinion of the Department of labor regarding his 
entitlement to protections under Section 13{c) of the Urban 
Mass Transportation Act of 1964, as amended {the Act). By 

letter of May 26, 1978 the Department of Labor advised the 
parties that it considered Mr. Giampaoli to be an "employee" 

as that term is _used in the Act. The May 26, 1978 letter, 
a copy of which is attached, requested that each party pro­
vide a statement of its position regarding Mr. Giampaoli's 
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entitlements. In response to this request~ San Mateo Transit 

Authority, by letter dated July 6, 1978, reasserted its posi­

tion that Mr. Giampaoli was not an employee, asserted that 

Mr. Giampaoli had not made a prima facie showing that he was 
affected by a project and stated that Mr. GiampaoH had been 

offered employment with the Authority, which offer he had 

refused. 

We have carefully reviewed the Authority's arguments 

regarding Mr. Giampaoli's status as an .. employee" entitled 

to protections under Section 13(c). The description of 

Mr. Giampaoli's duties provided in the Authority's July 6, 
1973 letter, while indicating significant managerial re­
sponsibilities, fails to show that Mr. Giampaoli was a mem­

ber of the top level management of the carrier, as that 
term is explained in our letter of May 26, 1978. Further, 
the Authority's reliance on Edwards v. Southern Railway 
Company 376 F. 2d 665 (4th Cir. 1967), is not persuasive. 
In that case, Edwards had an ownership interest in the em­
ploying entity and was related to the General Manager and 
Chairman of the Board of his employer. This personal and 
financial relationship to the employer, coupled with very 
significant managerial responsibilities, placed Edwards in 

a unique position to protect his employment interests, and 

influenced the Court's finding that Edwards was not an 
employee entitled to protections under Section 5(2)(f) of 

the Interstate Commerce Act. This close relationship with 

the employing entity was not shown to be present in 
Mr. Giampaoli's case. For these reasons, and for the rea­

sons expressed in our May 26~ 1978 letter, we remain of 

the opinion that Mr. Giampaolf is an "employee" within the 
meaning of Section 13(c) of the Act. 
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We next address the Authorityls posttton that 

Mr. Giampaoli failed to make a pri_rna facie showJng.tllat h_e 

was affected by an Urban Mass- Transportati:on· Act pro-Ject. 

Mr. Giampaol i showed that he w-as employed by Servi.Ca,r of-

No r t her n C a 1 i f o r n i a , I n c • , a s a T r a n s i t Super v i s-0-r . r n 

this capacity, Mr. Giampaoli was responsible for t~e su~er­

vision and day-to-day management of four transit systems i_n 

San Mateo County: Manlo Park, R~dwood City, San Mateo and 

South San Francisco. Mr. Giampaoli identified the termina­
tion of ServiCar's contract with the Authority for the oper­

ation of these four transit systems as the reason· for· the 

elimination of his position: The contract was ter~tnated 
on or about July 23, 1977, the date when Mr. Giampaoli's 

position was abolished. For the reasons discussed below~ 

we believe that Mr. Giampaoli made a sufficient showing 
that he was affected by a project. 

In 1976 and 1977 the Authority undertook the expansion 
of mass transit service in San Mateo County, and the con­

solidation into an integrated countywide system of the mass 
transit operations then provided for the Authority by a 

number of cities and private contractors. The expansion 

of service and consolidation of operations was assisted by 

several projects under the Act.!/ In connection with this 

assistance, the Authority entered into an employee protec­

tive agreement dated October 27, 1976 which covered affected 

-~1 see project description for UMTA Projects CA-03-0126 and CA-05-0018, 
and preamble to the Agreement of- Qctober 27, 1976, (footnote 2). 
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employees of ServiCar.~/ Subsequently, Mr. Giampaoli's posi­

tion as Trans.it Supervisor was abolished when Ser·viCar's 

contract to operate fout transit systems in San Mateo County 

was terminated, and the service previously provided by Servi­

Car was assumed by the Authority. We believe tha·T under the 

above circumstances, by identification of his employment 

with ServiCar, and by identification of the termination of 

ServiCar's contract with the Authority, Mr. Giampaoli made 

a sufficient showing that he was affected by a project. 

The remaining issue raised by the Authority is whether 

Mr. Giampaoli's refusal of an offer of employment by the 

Authority should bar his entitlement to protections under 

Section 13(c). An employee, in order to remain entitled to 

a displacement or dismissal allowance under the Agreement, 
must accept a tendered offer of reasonably comparable em­

ployment. By letter dated May 20, 1977 Mr. Giampaoli was 

offered the position of Service Coordinator with the Author­
ity at a salary of $18,000 per year. As Transit Supervisor 

of ServiCar, Mr. Giampaoli received an annual salary, in­

cluding bonus, of $23,760 per year. Information sufficient 

to allow' comparison of the specific terms of the fringe 

benefits associated with the two positions was not provided 

by the parties. It is our opinion that the large dissimi-

larity in compensation between Mr. Giampaoli's ServiCar po­

sition and the tendered position is sufficient to permit his 

refusal of the position as offered without loss of his right 

to protection. It is therefore not necessary to compare the 

~/Agreement dated October 27, 197& between the Amalgamated Transit Union 
and the San Mateo County Transit District. The Agreement was certi­
fied by the Department of Labor pursuant to Section 13(c) by letter 
dated November 3, 1976. The Agreement also covered affected employees 
of other mass transit providers operating in San Mateo County. 

U.S. Department of Labor I Labor-Management Services Administration 

Cathi
Typewritten Text
A-180



dutias and responsi~iltties, fringe benefits and other com­

ponents of the positions. A~ the position as offered was 

not comparable to his former position, Mr. Giampaoli was 

not required to accept the tendered position in order to 

retain eligibility for Section 13(c) protections~-· 

In summary, Mr. Giampaoli made a prima facie showing 

that he was affected by a pr~ject under the Act. As 

Mr. Giampaoli is an employee entitled to protections, but 

is not a member of any bargaining unit, he is entitled to 

receive substantially the same level of protection of 

rights, privileges, benefits and other conditions of employ­

ment as provided to members of bargaining units under the 

employee protective agreement of October 27, 1976. 

Mr. Giampaoli did not lose entitlemeht to these protections 
by reason of his refusal of the Authority's offer of non­
comparable employment. It is our opinion that Mr. Giampaoli 
is entitled to the difference between his protected level 
of earnings as a Transit Supervisor and his actual earnings 
during his protective period, together with compensation for 

any fringe benefits lost during his protective period. The 
parties should seek to resolve the specific amounts to which 

Mr. Giampaoli is entitled in accordance with the provisions 

of Appendix A of the Agreement. 

Dated this 16th day of 
at Washington, D.C. 

____ J_a_n_u_a_r~y~------' 1981 

i'li£ 'r(~~ 
William P. Hobgood 

Assistant Secretary of Labor 
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I, 

GIAMPAOll v. SAN MATEO COUNTY 
TRANSIT DISTRICT 

DEP Case No. 77-l3c-30 
r1ay 26, 1978 

Sw-nrnary: The supervisory or managerial duties of the Claimant did 
not plaae him outside the scope of IJ(c) protections. The Depart­
ment heZd that Cwimant is an "empwyee" for purposese-of lJ(c). 

INTERIM DETERMINATION 

This is in reference to the request filed by Mr. Edward 
Giampaoli, formerly Transit Supervisor, Ser~iCar of Northern 
C~difornia, Inc., dated June 21, 1977, that the Department 
of labor determine whether he has been deprived of certain 
benefits under the employee protective provisions of Sec-. 

t i o n l 3 ( c ) o f t h e U r b·a n M a s s T r a n s p or t a t i o n A c t o f 1 9 6 4 , a s 
amended, in connection with recent Urban Mass Transportation 
Act grahts for the development and expansion of service pro­
vide~ by the San Mateo County Transit Oi~trict (District). 
Mr. Giampaoli' alleges that his position as Transit Supervisor 
was abolishe~ as a ~esuli of the District's establishing 

service previously provided by contract with ServiCar. 

Mr.·Giampaoli further claims that as a result of that assump­

tion of s~rvice the District offered him a position, but at 

a substantial reduction in wages. M~. Giampaoli claims that 
he is entitled to a comparable position with the District at 

the same wage rate and having similar benefits as the Transit 

Supervisor's position he held ~ith ServiCar. 
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Mr. Giampaoli states that as Transit Supervisor with 

ServiCar his salary was $21,600 annually. By lett~r dated 

March 25, 1977, he was offered the opportunity to apply for 

the position of Service Coordinator with the District at an 

annual salary of $14,484 to $18,000. Mr. GiampaQJj sub­

mitted his application by letter dated March 30, 1977; how­

ever, he requested that he be given a position commensurate 

in salary and' responsibility with his position with ServiCar. 

Mr. J. A. Ruffoni, San Mateo County Transit District Execu­

tive Assistant, responded to Mr. Giampaoli by letter dated 

March 31, 1977, stating that no final staffing decisions 

had been made, nor had the District determined the liabili­
ties under Section 13(c). By letter dated May 20, 1977, 
Mr. Ruffoni offered Mr. Giampaoli the position of Service 

Coordinator with the District at a salary of $13,000 per 
year. Mr. Giampaoli, by letter dated July 20, 1977, d~­
clined to accept the position offered by the District. He 

is presently employed by ServiCar as an administrative 
assistant at a salary of $17,000 per year. 

David J. Miller, Esquire, attorney for the District, 
by letter dated July 20, 1977, states that-the position of 

Transit Supervisor occupied by Mr. Giampaoli is managerial 

in nature and that positions containing such managerial re­
sponsibilities have been those "to which 13(c) protections 

traditionally have not applied.~ Mr. Miller further states 

that although the salary being offered by the District is 
somewhat lower than that which Mr. Giampaoli was being paid 

at ServiCar, other fringe benefits, such as medical and 
dental plans and increased va_cation and sick leave, provided 

by t he 0 i s t r i c t·, a f f o r d " a h i g · h e r 1 e v e 1 o f be n e f i t s t h a n t h e 

current plan in effect at ServiCar." 
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The. question of whether Mr, Giampao1 i may have been 

impacted as a result of the development of the District can­

not be addressed until the threshold issue of whether or not 

he is an 11 employee" under the Act is established. We have 

previously concluded that the term "employee"-as used in the 

Urban Mass Transportation Act should be broadly construed 

and should be considered to encompass all but the top level 

management of a carrier. In the top level we would include 

individuals performing functions corresponding to those po­

sitions cited in the definition of "employee of a railroad 

in reorganization" in the Regional Rail Reorganization Act 

("president, vice president, treasurer, secretary, comptrol­

ler, and any person who performs functions corresponding to 

those performed by the fore~oing officers"). Because job 
titles may vary from carrier to carrier as a result of size, 
administrative policy, and other factors, decisions as to 
whether a particular individual qualifies as an "employee" 
within the meaning of the Act must be based on the actual 
functions the individual performs. 

According to Mr. Giampaoli's position description, and 
statements made by Mr. Giampaoli in conversations wtih a 
member of our Division of Employee Protections staff, his 
position of Transit Supervisor included responsibility for 
the day to day management of the four transit systems in 

San Mateo County, the largest consisting of twelve routes, 

one with eight routes and two with five routes. His duties 

included managerial responsibility for a maximum of seventy 

employees, including hiring and firing. Mr. Giampaoli was 

directly responsible to the President of the Corporation, 

who was als~ the General Manager. He did not attend board 

meetings, nor did he have any policy or budget making 
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responsibilities. He is not a stockholder in the Corpora­

tion. As Transit Supervisor he was responsible for planning, 

scheduling and routing. Under the original contracts there 

was some latitude in making ch~nges in those areas, however, 

u n d e r m or e r e c e n t co n t r a c ts t he T r a n s i t S up e r v i s o...r ___ s e r v e d i n 

a more strictly administrative role~ serving in an advisory 

capacity in some matters, with no power to implement or de­

termine new policies. Mr. Giampaoli was responsible for 

maintaining working relationships with all levels of transit 

personnel, City and other area officials. In addition to 

his managerial and supervisory duties, Mr. Giampaoli was 

responsible for training, monitoring the performance of 

Assistant Supervisors and the preparation of written reports 

and billings. Other duties included the preparation of time 

cards, authorization of vacations and sick leave, and stand­

by arrangements. He was also responsible for general daily 

labor contract administration, exclusive of contract nego­
tiations, since none were negotiated while Mr. Giampaoli was 
Transit Supervisor. 

Although Mr. Giampaoli played an instrumental role in 

the day to day operations of ServiCar, it is not evident 

.that he had any participation in or responsibility for the 

formulation of managerial policy,_rather his position ap­

pears to have been one of an administrator. He did not have 

budgetary responsibilities, he did not serve as a represen­

tative of the Corporation or perform other duties usually 

associated with top level management. 

Based on the foregoing, ~e conclude that Mr. Giampaoli, 

as Transit Supetvisor, perform~d functions which qualify 

him as an 11 employee 11 under Section 13(c) of the Urban Mass 
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Transportation Act of 1964, as amended, and is therefore 

eligible for the protective benefits provided th~reunder. 

Having determined that Mr. Giampaoli is an employee entitled 

to the protections provided under Section 13(c), there re­

mains the question of what benefits, if any, he i? entitled 

to as a result of the District•s assumption of transit op­

erations. Since the case fil-e does not contain sufficient 

data for us to render a final determination on this matter, 

we request that the parties provide us within three weeks 
of the date of this letter a statement of their respective 

positions with supporting data on the question of 
Mr. Giampaoli's entitlements under Section l3{c) 

Francis X. Burkhardt 
Assistant Secretary of labor 
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U.S. DEPARTMENT OF LABOR 

In Re: 

ROLAND G. BARNES 
{Petitioner) 

v. 

) 
} 
) 
) 
) 
) 

TIDEWATER TRANSPORTATION )) 
DISTRICT COMMISSION 

(Respondent) } ____________________________ ) 

DEP Case No. 
77-lJc-31 

Sumna:ry: The Petitioner sought continuation of employment fol­
looing Respondent's takeover of the private bus company. Peti­
tioner was a major stockholder in the private company~ s~rved 
on its board of directors, and was the ehie f e.:x:eautive and 
ehief fiscal officer of the company. He was found to be out­
side the definition of "employee" foP purposes of Section lUa) 
protections. 

DETERMINATION 

Jurisdiction 

This constitutes the final and binding deter~ination 
in the above 4ispute over employee protections under 
Section 13(c) Qf the Urban Mass Transportation Act of 
1964, as amended (UMTA). Counsel for Petitioner initiat_ejl 
this action by letter of July 27, 1977 requesting the 
Secretary of labor's final and binding determination of 
this matter. Petitioner has no labor organization for 
purposes of resolution of disputes over interpretation, 
application, or enforcement of Section 13(c) protections. 
Therefore, jurisdiction in this matter rests with the 
Secretary, as provided for_in Section 13(c) and in the 
Secretary's ~anuary 14, 1975 certification of the perti­
nent grant of capital assistance under the Act, UMTA 
project number VA-03-0007. 

U.s. Department of Labor / Labor-Management Sez"rJiaes Administ:ration 

( 

A-95 

Cathi
Typewritten Text
A-95



A-96 

Issue 

Petitioner alleges that he lost employment as a 
result of the referenced project which provided for 
Respondent's takeover of the passenger service as~ets of 
Petitioner's former employer, Community Motor Bus Company, 
Inc. Petitioner asserts that he is an affected employee 
entitled to reemployment with Respondent, under the em­
ployee protections required by Section 13(c). 

Findings of Fact 

In stating its position in this case Respondent 
raises a preliminary challenge to the Petitioner's 
alleged status as an "employee" as"that term applies to 
Section 13(c). Respondent's challenge is plausible on 
its face and will be addressed before considering other 
aspects of this petition. 

The term "employee" is not defined specifically in 
the Act. In previous decisions!/ we have reviewed the 
history of the Act and protective provisions und~r related 
federal statute~. We find that "employee" properly has 
broad application~ encompassint all levels of personnel 
except top management. In top management generally we 
would include such positions as president~ vice president 
or treasurer. We recognize that titles and job functions 
vary considerably from one enterprise to another~ however. 
Consequently the instant challenge to employee status is 
considered on a case-by-case basis. 

We find the following factors of relevance. As 
described in the original petition~ the Bus Company was 
established in 1927 by Petitioner•s father. Petitioner 
began his career with the Company in 1943 (duties unspe­
cified). Beginning approximately at the end of 1946 
Petitioner went to work in the shop doing general main­
tenance and worked his way up to full mechanic. In 1951~ 

!:./ See. e. g •• (Pet:itioner~r.Jassau County, DEP case No. 75-lJc-07. 
January 30. 1975. 
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he became shop foreman and in 1961 he became general 
manager. Petitioner states that his primary concern and 
attention before and· after becoming general manager re­
mained with the shop. 

In 1968 Petitioner acquired 32.51 of the ~hares of 
stock in the Bus Company. The remaining shares were held 
in trust for the support of Petitioner•s mother~ with 
Petitioner named as one of three beneficiaries of the 
remainder of the stock in trust in the event of the demise 
of the primary beneficiary. The Company's founder, 
Petitioner's father, died in 1969 and the shareholders, 
including a trust company which voted the shares in trust, 
elected Petitioner as one of the voting directors of the 
Company. The directors then elected Petitioner to the 
additional positions of President and Treasurer. 

. . As to duties~ Petitioner continues by stating that 
~fte~ termination of his employment with the Company in 
August'1975 he negotiated, on behalf of the Company, the 
purchase of its inventory by Respondent in connection 
with the Respondent's takeover of public passenger service 
from the Company. Moreover, the Contract of Sale of l 
certain assets and operations of the Company to Respondent, 
dated April 29, 1975, was executed for the Company by its 
President, the petitioner herein. Further information 
supplied by Petitioner in response to our investigation 
shows that he had authority to hire and fire mechanics 
when he was actually running the shop. After Petitioner 
became corporate President this hiring and firing was 
performed by another corporate officer and Petitioner 
gained authority to hire and fire office personnel. 
There is indication that he never lost ultimate authority 
with respect to mechanics, and probably also held ultimate 
authority in hiring and firing of Bus Company drivers. 
Petitioner also had. direct charge of purchasing, marketing, 
the business office and the maintenance department; reviewed 
and adjusted cash flow reports and arrange~ for corporate 
financing; generally served as one of its two negotiators 
in all dealings pertaining to the takeover by Respondent. 
Additionally, Petitioner admits that he was one of two 
corporate officers authorized to sign any and all checks 
for the Company and that the other authorized signator 
reported directly to Petitioner. Finally, our inquiry 
reveals tha~ Petitioner enJoyed a salary of $36,800 
annually from the Company, which was nearly three times 
as great as its next highest-paid officer/director, the 
vice president. 

u.s. Department of Labor I Idbott-Management Services Adminis-tration 
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In demonstration of his employee status~ Petitioner 
estimates that while employed as President of the Company 
he spent approximately eighty percent of his time in 
clerical and mechanical activities. These clerical 
activites included signing all general checks ana- payroll 
checks for the Company~ verifying daily receipts and depo­
sits~ computation of hours of work performed by shop 
employees and office personnel, and preparation of all state 
and federal reports required of the Company. The mechanical 
duties he cited included training of bus drivers, training 
of all new mechanics in such specialties as diesel engines 
and air conditioners~ overhauling voltage regulators, 
supervising other mechanical overhauling~ and serving as 
purchasing agent for all shop parts. In further support of 
his employee status Petitioner points to the fact that 
sometime subsequent to his March 1976 application for state 
unemployment benefits he did receive those benefits. 

Decision 

Analysis of the facts as provided by the Petitioner 
indicates that his sympathies and preferences may indeed 
have been directed toward the shop and that he may have 
spent much time working in the shop. The relative amount of 
time spent there, however~ is not so critical as is the 
natur~ and effect of top level management functions and 
decisons he executed or had authority to effect. He 
negotiated major contracts on behalf of the Company. in­
cluding those for cessation of operations and sale of the 
Company's assets. He also executed such contracts on behalf 
of the Company. In addition to being a voting member of the 
board of directors. Petitioner was chief executive officer 
and chief financial officer of the Company. Further, he 
apparently owned about one-third of all Company stock and 
was a potential beneficiary of the remaining stock which was 
in trust for his mother. No other officer or employee of 
the company appears to have owned any stock. He held at 
least a 20-percent vote and may have controlled more, on his 
promotion, his compensation, his authority and duties, 
company policy, and planning. He was responsible for 
preparation and execution of all fiscal and other reports 
for the Company. as well as co.mputing the work hours (and, 
thus, actual received wages) for shop and office personnel. 
Even if one assumed that all of the directors exercised 
equal power and authority (Petitioner may well have exer­
cised a dominant influence) one cannot deny that Petitioner 
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exercised substantial authority of a nature that charac­
terizes top management. Further, Petitioner's salary at 
the Company was nearly three times as great as the next 
h·ighest-paid company officer. It is clear that Petitioner 
was the chief executive officer of this corporation, 
notwithstanding the presence and functions of~he board 
of directors. Nor can the control and exercise of such 
abundant top management authority be diminished by the 
time such functions did or did not require, by the fact 
that he may have rolled up his shirt sleeves and worked 
with his hands in the shop~ or by the professed ~ympathies 
of the individual. 

I have determined, therefore, that Petitioner indeed 
held a top management position with his former corporation. 
Consequently he cannot be considered to have status as an 
affect~d "employee" as that term is used in Section l3(c) 
and is not entitled to any employee protections thereunder. 
This petition is denied. 

"11-
0ated this Jf- day of ~ 
Washington, D.C. 7 

1980,. at 

·.· ·,.- ")? ~- . -T'·' .. ...-;/. / :/. ,}'_,{ __ . -· { • • / "r< ;•[· T 

l 7 ~7 

William P. Hobgood 
Assistant Secretary of labor 
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UNITED STATES DEPARTMENT OF LABOR 

In re: 

JEFFREY BEHUNIAK 
(Claimant) 

v. 

CONNECTICUT TRANSIT MANAGEMENT, 
(Respondent) 

) 
) 
) 
) 
) 
) 
) 
) 

INC. ) 
) ________________________________ ) 

DEP Case No. 
77-13c-34 

Summary: Claimant's use of an employer-furnished automobile for 
personal travel is an employment benefit appropriate for protec-
tion under Seation 13(a). As Claimant lost the persor.al use of { 
suah automobile as a result of an UMTA projeat, Claimant is en-
titled to the value of the benefit lost for the duration of his 
six-year proteative period. State regulations prohibiting the 
personal use of state-owned automobiles do not bar the Respon-
dent's obligation to proteat the value of the benefit lost. 

DETERMINATION 

Introduction 

The instant claim was submitted to the Department of 

Labor by Claimant's letter dated September 23~ 1977~ and 
supplemented by Claimant's letters dated December 9, 1977, 
April 5, 1978 and July 31, 1978. Claimant asserts that he 
was denied the use of an employer-furnished automobile for 
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personal travel as a result of certain capital assistance 

provided under the Urban Mass Transportation Act of 1964, 

as amended (the Act). 

By letter dated November 4, 1977, the Department of 

Labor advised Respondent of this claim, and requested a 

statement of Respondent•s position with respect to the 

claim. Respondent replied by letter dated November 17, 

1977, supplemented by letters dated December 16, 1977, and 

January 18, 1978. Respondent denied that Claimant•s use of 

an employer-furnished automobile for personal travel was a 

benefit protected by Section 13(c) of the Act. Respondent 

made no objection to the submission of this claim for 

determination by the Secretary of Labor. 

Claimant seeks a determination by the Secretary of 

Labor with respect to his right to protections under Sec­

tion l3(c) of the Act. Based upon the information submitted 

by the parties, the Secretary of Labor has reviewed this 

dispute and issues this determination. 

Issue 

Was the use of an employer-furnished automobile for 

personal travel a benefit which was protected under the 

applicable 13(c} agreement? 

U.S. Department of Lahar I Lal!or-Management Services Administration 
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Background 

Unti1 1976 claims agents of Cunnecficut Company, a 

private~ transit entity. wnrked out of two divisions lo-

c a t e d i n H a r t f o r d a n d N e w H a v en . · E a c h o f t h e c 1 a 4·m.s a g e n t s 

who worked at these two divisions. including Claimant, en­

joyed the use of an employer-furnished automobile for un­

limited personal travel as one of the employment conditions 

associated with that position. Claimant enjoyed this use 

of an employer-furnished automobile for his entire length of 

service at Connecticut Company, a period of seven years and 

four months. In 1973 Claimant's Connecticut Company auto­

mobile was demolished in an accident and Connecticut Com-
; 

pany replaced this automo6ile with a rental automobile. 

Connecticut Company was acquired by the State of Con­

necticut in June of 1976. The acquisition was funded, in 
part, by capital assistance grant CT-03-0016. The Depart­

ment of Labor certified the employee protection provisions 

for this grant on April 29, 1976, based in part on two nego­

tiated employee protective arrangements, executed between 

the International Brotherhood of Teamsters Local 559 and 

Connecticut Transit Management and between the Amalgamated 

Transit Union locals 281~ 425~ and 443 and Connecticut 

Transit Management. Claimant is not represented by any of 

these labor organizations, and has no access to the final 

and binding dispute resolution mechanisms which are avail­

able to represented employees under these negotiated arrange­

ments. Under the terms of the Department of labor's certifi­

cation letter, Claimant is entitled to substantially the 

same levels of protection as ~r.e afforded to represented 

employees under the negotiated arrangements. 
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At t~e time of the acquisition of Claimant's employer 

by th~ State, t~e State hired Connecticut Trans{t Manage­

ment, Inc., a private management firm, to bperate the ac­

quired mass transit system. Employees of the acquired 

system ~ere offered positions with Connecticut Transit 

Management similar to their former positions at Connecticut 

Company. Claimant accepted a position with Connecticut 

Transit as a claims agent. In that position Claimant per­

formed duties similar to those associated with his former 

position. He also continued to enjoy the unlimited use of 

his employer-furnished rental automobile for personal travel 

for some 13 months subsequent to the State's acquisition of 

the Claimant's former employer. On July 15, 1977 Connecti­

cut Transit replaced Claimant's rental automobile with a 

state-owned automobile. At that tim~ he was informed that 
the Connecticut Department of Transportation's 1976 General 
Regulations prohibit the use of state-owned automobiles by 

employees for personal travel. Claimant was not compensated 
for the loss of use of an automobile for personal travel. 

Claimant's Position 

Claimant contends that the use of a~ employer-furnished 

automobile for personal travel was a benefit protected by 

the 13{c) agreement, which benefit he lost as a result of 

capital assistance grant CT-03-0016. He requests either a 

restoration of this benefit or reimbursement for the loss 
thereof. 

U.S. Department of Labor I Labor-Managanent Serviees Administration 

Cathi
Typewritten Text
A-158



Respondent's Position 

Respondent maintains that Claimant's use of an em-

p l o y e r- f u r n i s h e d a u tom o b i 1 e f o r p er s o n a l t r a v e l i s a g r a -

tuity rather than a benefit. Respondent asserts-that a 

gratuity is not a proper subject for consideration under 

Section l3(c). Respondent continues its defense by noting 

that, even if a gratuity were a proper subject for protec­

tions, the Connecticut Department of Transportation's 1976 

General Regulations prohibit any such use of a state-owned 

automobile by Claimant. Respondent maintains that such 

regulations preclude Section 13(c) protections of this 
employer-furnished automobile for this Claimant. 

Discussion 

Respondent, as a recipient of capital assistance grant 
CT-03-0016, agreed to provide fair and equitable arrange­

ments for the protection of affected employees, which meet 

the statutory requirements expressed in Section 13(c) of the 

Urban Mass Transportation Act. One of those r-equirements 

is that Respondent provide protections (against adverse 

effects as a result of the project) for the "preservation of 

rights, privileges, and benefits (including continuation of 

pension rights and benefits) under exi5ting collective bar­

gaining agreements or otherwise." Paragraph 5 of the pro­

tective arrangement executed between the Amalgamated Transit 

Union and Respondent in connection with the cited project 

provides in pertinent part th~t: 
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[Respondent] shall assume the obligations of the 
acquired system with regard to wages~ salaries~ hours., 
working conditions~ sick leave, health and welfare and 
pension or retirement provisions for employees. No 
employees of the acquired system shaU suffer any 
worsening of his wages_, seniority., pensionJ sick leave_, 
vacation_, health and welfareJ insurance_, or any other-· 
benefits by reason of his transfer to a position on 
the publicly owned system. 

If any employee of the acquired system as a result, in whole 

or in part, of the project, was adversely affected with re­

spect to any employment conditions which he enjoyed prior to 

that acqoisition with federal funds, it is Respondent's ob­

ligation to preserve and continue that former employment 

condition consistent with the above. 

Respondent has contended that the disputed benefit is 

a gratuity, rather than an employment condition, inasmuch as 
it was subject to unilateral change at any time during 

Claimant•s employment at Connecticut Company. During the 
Department's review of this dispute no other evidence or 
other information was offered by Respondent as to why such 

use of an employer-furnished automobile would more appropri­
ately be considered a gratuity rather than an employment 

condition or a benefit. Nor did Respondent offer any evi­

dence or information which would refute Claimant's position 

that this claimed benefit was adversely affected as a result 

of the cited project. 

Claims agents at the Hartford and New Haven divisions 

had enjoyed the use of employer-furnished automobiles for 
personal travel since Connecticut Company first effected 

that pol icy in 1964, some five years prior to Claimant's 

date of hire at Connecticut Cqmpany. That policy was uni­

formly applied to all claims agents and constituted a normal 
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business expense and condition associated with that posi­

tion, similar to other business costs routtnely expended in 

conn e c t ion w i t h t h a t p o s it i_ o n s tic h a s v a c a t i on pay , s i c k 

leave pay, medical insurance, etc. Claims agents in these 

d i v i s i on s had good cause to i d e n t i f y t h i s p o 1 i c y -a-s a n em­

ployment condition and right associated with that position. 

These agents could also reasonably expect the continuation 

of this policy after such an extensive period of time. 

Such use of an employer-furnished automobile would not 

constitute a gratuity in the sense that a gratuity connotes 

an ~hoc favor which an employer provides for an employee 

on a special occasion. Nor would such use of an employer­
furnished automobile connote a gratuity in the sense of 

being an award presented to an employee in recognition of 
service to a company. Rather, this use of an employer­
furnished automobile had been uniformly applied to all 
claims agents of the company without unique purpose, moti­
vation, or cause and had extended over such a period of time 

as to more appropriately constitute an established past 

practic~ and employment condition. Further. this policy 
had been unilaterally developed and effected by Connecticut 
Company for application to all employees working out of the 

above two divisions in that job classification. This policy 
application is not dissimilar from, nor unique from, other 

unilateral policy actions effected by employers for non­

represented employees, such as salary scales, vacation 
leave. sick leave, office hours, and other aspects of em­
ployment. Many benefits for non-represented employees may 

be said to be subject to the employer's unilateral action. 

This does not deny, however, their status as benefits. 
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Acceptance of Respondent'~ contention that the disputed 

benefit is a gratuity would severely narrow the d~finition 

of "benefit" to include only such items as are provided in 

a collective bargaining agreem~nt or other formal employment 

contract. Excluded from consideration as benefits would be 

any items unilaterally provided by an employer or not secured 

by a written contract for non-represented employees, as pro­

vided to Claimant in the instant case by Connecticut Company. 

In those situations where such employees as Claimant are non­

represented, virtually all benefits of employment are devel­

oped and effected unilaterally by the employer unless estab­

lished by statute. Such conditions may or may not have in­

put or concurrence from those employees. Nevertheless, they 

constitute the rules and policies under which these employ­
ees must work. The acceptance of Respondent's contention 

would be contrary to the statutory provisions of Section 
13(c), which require a recipient of federal funds under the 
Act to protect all benefits which an affected employee en­
joyed prior to being affected by federal funds, irrespective 

of how those benefits were obtained. On the basis of the 
above, I determine that Claimant's use of an employer­

furnished automobile for personal travel is an employment 

benefit appropriate for protection under Section l3(c). 

As a secondary defense to the requested remedy, Respon­

dent argues that even if Claimant's claim were held to con­

stitute a proper subject for Section l3(c) protections, the 

Connecticut Department of Transportation's 1976 General 

Regulations prohibit the use of a state-owned automobile 

for personal travel. 
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The cited regulations do not serve to act as a bar to 

the above obligation which Respondent agreed to a5- a recip­

itent of federal funds. Whenever t~e governing regulations 

or other rules of a recipient of UMTA funds would result in 

the deprivation of a protected employee'-s Sectio-n l3(c} 

protections, that recipient must provide otherwise for the 

preservation of that worsened benefit, as required in the 

Act and as agreed upon by that recipient. To accept Respon­

dent's proffered argument as a relief of its statutory ob­

ligations would result in less than meaningful protections. 

In the instant case Claimant had enjoyed the claimed 

benefit for his entire length of employment at Connecticut 

Company. In order to maintain his position as a claims 

agent subsequent to the takeover, Claimant accepted employ­
ment with Respondent. Respondent, citing state regulations 

restricting the personal use of state-owned automobiles, 

~liminated the claimed benefit. There is no evidence in the 
record which refutes Claimant's contention that the loss of 
the benefit resulted from the cited project. Affirmatively 

the record does indicate that had it not been for that UMTA 

project whereby Connecticut acquired Connecticut Company and 

employed Respondent as operating agent for the new transit 

entity, Claimant would not have lost the disputed benefit. 
Therefore, it appears clear that Claimant's loss of the car 

tor personal use was as a result of the cited project. 
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Decision 

Claimant is entitled to protection of the benefit 

lost, the use of an employer-furnished automobile for per­

sonal travel. As Claimant had over six years oLemployment 

with his former employer~ he is entitled to the maximum 

protective period of six years, with protection continuing 

through June, 1982. Claimant is entitled to a lump sum 

cash p~yment equal to the value of the benefit lost for the 

period beginning July 15, 1977, and continuing through 

December 1, 1980. Claimant is further entitled to a monthly 

payment equal to the value of the benefit lost for each 

month, or portion of a month, beginning December l, 1980, 

and continuing through June. 1982. The value of the bene­

fit lost is the reasonable value of the loss of use of a 

comparable employer-furnished automobile for personal travel, 

taking into account the cost per mile to operate such automo­

bile in each year subsequent to and including 1977, and the 

estimated number of miles of personal travel driven by 

Claimant. Respondent may, for the period beginning Decem­

ber 1, 1980, provide Claimant with an automobile for personal 

use, comparable to the automobile provided by his former em­

ployer at the time of the takeover, in lieu of payment for 

the value of such benefit. In the event the parties are un­

able to reach an agreement as to the value of such benefit, 

the parties may resubmit this matter for purposes of deter­

mining the value of the benefit lost. 

1-/-/-: . -; I. ..-
Dated this : 'Te.' day of '-!.><·--··-.-.-:_ y::f , 1980 

at Washington, D.C. 

W i l 1 i am P . Hobgood .-, - -· ;):;:::::_ · 
Assistant Secretary of Labor 
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EMPLOYEE PRa.r'ECI'ICNS DIGEST 

UNITED STATES DEPARTMENT OF LABOR 

In r e: 

) 
MILLER. PETRY AND KREIDER ) 

(Claimants) ) 
) 
) 

and ) 
) 
) 

YORK AREA TRANSPORTATION AUTHORITY ) 
(Respondent) ) ____________________________________ ) 

DEP Case No. 
77-13c-35 

Summary: Claimants asserted that they were deprived of 
protected employment as a result of Respondent's acquisi­
tion of the assets of their former employer. A hearing 
was held by the Department of Lahor. Claimants failed to 
attend the hearingJ thereby denying Respondent the oppor­
tunity to examine them regarding matters within their 
knowledge and critica~ to their claim. The record did 
not contain sufficient evidence to support a finding 
that Claimants were affected by a project. ThereforeJ 
this claim was dismissed. 

Introduction 

This claim was submitted by a letter from Claimant 
Miller to the Department of Labor dated September 26, 1977, 

and joined by Claimants Petry and Kreider by letter dated 

February 28, 1978. Claimants seek a determination by the 

Department of Labor of their right to protections under 

Section 13{c) of the Urban Mass Transportation Act of 

[]. S. Department of Wbor I Lahar-Management SernJices Administration. 
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1964, as amended (the Act). A hearing was conducted by a 

represent a t i v e o f the 0 epa r tm en t of La b or on April 2 7 , 1 9 7 9 . 

Claimants and R~spondent are represented by counsel. 

The applicable Section l3(c) employee prote~tive ar­

rangement of Apri 1 21, 1977, certified by the Department of 

La b o r f o r P r o j e c t No . P A- 0 5- 0 0 0 7 ).I p r o v i d e s f o r s u b m i s s i o n 

of any controversy regarding protections provided under 

that arrangement to the Secretary of Labor for determina­

tion. This is the determination of the Secretary of Labor. 

Background 

Claimants are former employees of Reliance Motor Coach 

Company, Inc. (Reliance), a public carrier incorporated un­

der the laws of the Commonwealth of Pennsylvania. Prior to 

August 1, 1977 Reliance provided both mass transit and 

school bus services in the York, Pennsylvania area. On or 
about August 1, 1977 the York Area Transportation Authority 

(Authority) acquired by purchase certain assets of Reliance, 

and assumed full responsibility for operation of the York 
area mass transit system. The acquisition was assisted by 

a grant provided under the Act (Project No. PA-05-0007). 

Following the acquisition Reliance continued to provide 
school bus service. 

~/Urban Mass Transportation Capital Grant Contract, Project No. PA-05-
0007, dated July 28, 1977. 
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During the six-month transition period preceding the 

acquisition Reliance provided mass transit service under a 

"Purchase of Service Agreement" with the Authority.~/ Under 

the terms of this agreement, mass transit service was pro­

vided by Reliance with Reliance employees, for which ser­

vice the Authority reimbursed Reliance. Claimants were 

hired by Reliance as bus drivers in May, 1977, less than 

three months prior to the acquisition. 

The Authority hired, at the time of the acquisition, 

all former Reliance bus drivers who requested positions, 

with the exception of Claimants.l/ Claimants were not of­

fered employment with the Authority at the time of the ac­

quisition, nor were they offered employment subsequent to 

the acquisition. 

Section 6 of the grant contract for Project No. PA-05-

0007 contains a requirement that the Authority comply with 

the Department of Labor's April 21, 1977 letter ~f certifi­

cation made in connection with the g~ant. The certification 

letter specifies the terms and conditions that apply for the 

protection of mass transit industry employees in the service 

area of the project. These protective terms and conditions 

include benefits for any employee who is laid off or other­

wise deprived of employment as a result of the project. 

l/Purchase of Service Agreement between Reliance Motor Coach Company, 
Inc., and York Area Transportation-Authority dated January 25, 1977. 

l 1ane other former ~eliance driver who was hired at about the same 
time as Claimants was initially not offered a position by the Author­
ity, but was subsequently hired and is not a Claimant in this case. 
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Claimants' Position 

Claimants assert that by showing they were employed as 

mass transit drivers by Reliance at the time of the acquisi­

t i o n , b u t n o t h i r e d by R e s p o n d e n t , t h e y a r e e n t i t- l e d to p r o -

tections under the terms of the Department of Labor's certi­

fication letter. 

Respondent's Position 

Respondent takes the position that this claim should 

be dismissed, or denied, for the following reasons: 

1. Respondent asserts that the Department of 
labor lacks jurisdiction to process this 

claim. 

2. Respondent asserts that the claim should be 
dismissed due to the unavailability of the 
Claimants for questioning by the Respondent 

at the hearing held in connection with this 
claim. 

3. Respondent asserts that the Claimants were 

not placed in a worse position as a result 

of the project because they were improperly 

hired by Reliance, could have continued em­

ployment with Reliance but did not do so, 

failed to seek employment with the Author­

ity following the acquisition and, in the 

case of two of the Claimants, were unavail­

able for work due to illness. 

U.S. Department of labor I Lalxxra ... Mana.qement Services Administration 
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Issue 

Were Claimants deprived of employment as a result of 

the project? 

Discussion 

Jurisdiction 

The Authority asserted, as a preliminary matter, that 

the Department of Labor lacks authority to process this 

claim, citing as support for this proposition the case of 

Local Division 1285, ATU v. Jackson Transit Authority 

447 F. Supp. 88 (W.O. Tenn. 1977). In Local Division 1285 

the court held that there was no basis for it to require 

the Department of Labor to assume a continuing responsibil­

ity under the Act. 

This claim is distinguishable from local Division 1285 

because the Respondent, by acceptance of the Capital Grant 

Contract for Project PA-05-0007, has agreed to the submis­

sion of disputes to the Department of Labor. Section 6 of 

the grant contract incorporates into that contract the terms 

of the Department of Labor's certification letter of April 21, 

1977. Paragraph 7 of the certification letter provides for 

dispute resolution by the Secretary of Labor. As this claim 

concerns an alleged denial of protections under the t~rms of 

the Department's certification letter, it is appropriate that 
it be resolved by the Secretary of labor.i/ 

~/For a further discussion of Local Div. 1285 see Povlitz v. Maryland 
Mass Transit Administration, DEP Case No. 78-13c-54; USDOL 
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Presence of Claimants for Questioning 

The C1aimants failed to attend the hearing scheduled 

with the agreement of the parties by the Department of labor 
regarding their claim to protections. ClaimantsL attorney 

had been advised in writing of the date, time and place of 

the hearing. Claimants• attorney attended the hearing and 

expected at least one of the Claimants to be present, but 

no Claimant attended. Attempts made by -claimants• attorney 

to contact Claimants immediately prior to, and during, the 

hearing were not successful. Although Claimants• attorney 

advised the hearing officer that an explanation of Claim­

ants• absences would be forthcoming, no explanation was of­

fered at, or subsequent~-t~L. the hearing. The hearing was 
delayed and finally began without the presence of Claimants. 

Respondent was unable to question Claimants regarding this 
claim and the hearing could not be completed. 

Respondent asserts that in order to fairly present its 
defense to this claim, it must have an opportunity to ques­
tion Claimants regarding their relationship with Reliance, 

tne terms and conditions of their employment by Reliance, 
their availability for employment~ their earnings during 
their protective period, and other matters. Respondent 

urges that the claim be dismissed by reason of the non­
appearance of Claimants. Claimants have taKen the position 

that the record as presently constituted is sufficient and 

they request a determination based on the record. For the 

reasons discussed below, I find that the presence of Claim­

ants for examination by Resp~ndent was essential to the 

resolution of ihis claim. 

U.S. Department of Uibor I Lahar-Management Serviees Administra:tion 
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Sections 4 and 5 of the protective arrangement provide 

certain protections for mass transit employees who- are term­

inated or otherwise deprived of employment as a result of a 

project. The project consisted of the purchase of some, but 

not all, assets of Reliance, e1even new buses and-~re1ated 

mass transit equipment, and actions taken by the Authority 

in anticipation of the acquisition. Claimants assert that 

by identification of this project, and by showing that they 

were emp1oyed by Reliance as mass transit drivers, they have 

established their entitlement to the protections provided 

under the terms of the protective arrangement. Ordinarily 

this would be sufficient where, as here, loss of employment 

occurs simultaneously with an acquisition. However, the 

Respondent has asserted that the Claimants were not affected 
by the project but, rather, were deprived of employment by 

reason of the circumstances surrounding the hiring of Claim­
ants. The available evidence relating to the hiring of 
Claimants is reviewed below. 

The six months prior to the August 1, 1977 acquisition 
was a period of transition. During this period Reliance 

performed mass transit services in the York area, using its 

facilities, equipment and employees. The Authority directed 
the level of service, routes and rates, and reimbursed 

Reliance for services provided. The respective rights and 

responsibilities of Reliance and the Authority were estab­

lished by the Purchase of Service Agreement. Although this 

agreement characterized Reliance as an independent contrac­

tor, it did require Reliance to maintain a close liaison 

with the Authority and to coo~erate with the Authority in 

the reasonable c~ntrol of costs in the provision of the 
required services. 
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Consistent with the Authority's Application for Fed­

eral Assistancei/Reliance•s existing routes were ~aintained 

without change for the first three months of the period cov­

ered by the Purchase of Service Agreement. On or about 

May 9,1977, service levels were increased by the-"Authority, 

which action was also consistent with the Application for 

Federal Assistance. This increase in the level of service, 

mandated by the Authority out performed by Reliance, appears 

to have resulted in the hiring by Reliance of Claimants in 

the first week of May 1977. 

Mr. Richard Francis was, at all times relevant to this 

claim, the general manager of the Authority. He testified 

that prior to May of 1977 he worked with Mr. Wayne Kaskey, 

supervisor at Reliance and brother of Reliance's President, 
and developed a work schedule that would have met the planned 

increase in service levels using existing Reliance employees. 

Mr. Francis further testified that the President of Reliance, 

Mr. Carl Kaskey, refused to use the proposed schedule. In­

stead, Mr. Carl Kaskey hired the Claimants herein. 

Mr. Francis stated that after Claimants were hired, he ad­

vised Mr. Carl Kaskey that he objected to their employment 

on the basis that there would be no positions for them fol­
lowing the acquisition because they were not needed to pro­

vide the required level of service. Mr. Francis' testimony 

on these points was not contradicted, nor was he examined 
by Claimants' attorney regarding the details of the proposed 

work schedule. 

2/Application for Federal Assistance.for Section 5 Captial Assistance 
Grant dated March 15, 1977. Exhibit C of the Application for Federal 
Assistance, titled "Project Justification" sets forth the intended 
service levels for the February 1977 through July 1977 period. 
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Neither the Claimants nor any representative of Reli­

ance was present at the hearing. Claimants' attor~~Y intro­

duced, over objection by Respondent, the transcript of an 

unfair labor practice hearing§/in which Claimants did test­

ify regarding matters related to their employment with Re­

liance. This transcript has been reviewed and given such 

weight as it deserves in this claim, taking into account the 

lack of similarity in the matters at issue in this claim and . 
in the unfair labor practice hearing. Testimony of Claim­

ants at the unfair labor practice hearing indicated that 

they may have believed that they were entitled to continued 

employment with the Authority following August 1. However, 

this issue was not central to the issues of that hearing 

and as a result Claimants were not examined regarding their 

understanding of the terms and conditions of their employ­

ment with Reliance. Consequently, the statements made by 
Claimants concerning thefr belief that they would be em­

ployed by the Authority are not dispositive in this case. 

Mr. Francis' testimony at the unfair labor practice hearing 

was consistent with his testimony in this claim as outlined 

in the preceding paragraphs. No representative of Reliance 

testified at the unfair labor practice hearing. 

The evidence and testimony presented in this case raises 

significant questions regarding the terms and conditions of 

Claimants' employment. Establishing these terms and conditions 

~/Pennsylvania Labor Relations Board vs. York Area Transportation Author­
ity, PERA-C-11, 609-C, stenographic report of hearing of January 6, 
1978. 
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is essentfal to the proper resolution of this claim. In addi­

t i o n , . R e s p o n d en t h a s r a i s e d a s. a d e f e n s e C 1 a i m a n t s • p h y s i c a 1 

ability to work and availability for work following the take­

over. Claimants have an obligation to make them~~Jves avail­
able for examination regarding the terms of their employment, 

their ability to work and their availability for work where 

such matters are at issue and are necessary for resolution of 
their claim. By their absence Claimants denied to Respondent 
an opportunity to examine them regarding matters within their 

knowledge and critical to their claim. I am unable to sus­
tain the claim based on the available record. 

DETERMINATION 

The record in this case contains insufficient evidence 
to support a finding that the Claimants were affected as a 
result of the project. The claim is therefore dismissed. 

Dated this3o~ .. day of S£}~0/ ~ 1981 
at Washington, D.C. 

Deputy 
J. St. yr 
Secretary of Labor 
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\1-iPJ~OYEE PROTECTIONS DIGEST 

LOCAL l03z ATU v. WHEELING? 
WEST VIRGINIA 

DEP Case.No. 77-13c-5 
August 4, 1977 

Swnmary: The employees claimed the Authority had failed to offer> 
them jobs after a private operator ceased operations and the 
Authority began to run buses purchased with federal assistance 
over the same routes previously serviced by the private operator. 
A review by the Department of Labor revealed the p~vate operator 
ceased operations for reasons unrelated to the federal assistance. 
The Department determined the Authority was not a successor em­
ployer and was not obligated under 13(c) to offer J·obs to former 
employees of the private operator. The claim L)QS denied. 

DETERMINATION 

This is in further reference to a dispute involving the 
Amalgamated Transit Union (ATU}, Wheeling Transportation Au­
thority (WTA} and Wheeling Rapid Transit Inc. (WRT}, concern­
ing the rights of certain transit employees of Cooperative 
Transit Company under a Section 13(c} agreement executed on 
December 13, 1972, in connection with a federal transit grant 
to the Wheeling Transportation Authority pursuant to the 
Urban Mass Transportation Act of 1964, as amended. 

The,questions here were first raised by-letter to the 
Department of Labor dated May 17, 1976 from the City of 
Wheeling, West Virginia. The parties' positions were devel­
oped and discussed through a series of letters and a meeting 
that was held at the Department of Labor on August 17, .1976. 
After further continuing efforts by the parties to resolve 
this matter proved unsuccessful the issues were then presented 
for resolution by the Secretary of Labor. 

The representatives of employees whose rights are in 
question here were not signatory to the December 13, 1972 
agreement, which was executed by ATU Local 975 as representa­
tive of WRT's employees. However, the employees of Coopera­
tive as employees in the serv1ce area of the project and 
represented by ~TU Local 103 were afforded substantially the 
same level of protections as provided members of the signatory 
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A 62 

union through the Department of Labor's letter of certifica­
tion dated January 19, 1973, As a result9 the De~artment 
of labor is authorized to resolve the issues raised by the 
non·signatory employees through their collecttve bargaining 
agent, rather than require them to be submitted for private 
aroitratfon. 

The dispute centers on the current and contemplated ex­
pansion of WRT service by operation over routes formerly 
serviced by Cooperative Bus Company. It is undisputed that 
WRT having secured operating rights is now servicing routes 
formerly operated by Cooperative. It is also undisputed that 
Cooperative termi~ated service upon declaration of bankruptcy 
sometime fn November9 1975. Tnis declaration and a subse­
quent liquidation of assets took place after a strike by ATU 
local 103 beginnfng in October, 1975, over terms for a new 
labor agreement. At that time Wheeling Rapid Transit ran 
buses solely within the Wheeling City limits while Coopera­
tive ran buses both within and outside of the City limits. 
The WRT, in expanding its service, is using some of the buses 
purchased under the 1973 federal grant, 

The ATU contends that the operation of federally pur~ { 
chased buses over routes formerly serviced by Cooperative 
makes WRT a successor within the meaning of paragraph 8 of 
the parties• Section l3(c) agreement. Therefore, it alleges 
that these employees should be afforded the rights set forth 
in Section 13(cl(4} of the Act requiring "assurances of em­
ployment to employees of acquired mass transportation systems 
and priority of reemployment to employees terminated or laid 
off." The Unfon maintains that the language of Section 8 of 
the agreement, when read in conjunction with paragraphs 7 and 
10 setting forth the definition of the term "project," re-
quires a 1 i be r a 1 i n t e r pre tat ion of "affects as a res u 1 t of 
the project" to include the acquisition of routes by WRT upon 
the bankruptcy and termination of service by Cooperative 
Transit. Citing other cities in which successor employees 
were found, including Elgin, Illinois; Amarillo, Texas; and 
Macon, Georgia, by the public operation of routes of formerly 
private companies, the Union argues that a "successor employ-
er" may be established even though there was no direct pur-
chase of the former company, its assets or franchise and even 
though there has been a cessation of service for some period 
of time. The Union states finally that as a successor em-
ployer both WRT and WTA are required by the Section 13(c) 
agreement to in~ure that prior employment rights are afforded 
to former employees of Cooperative and that affected employ-
ees unable to secure positions with WRT have the right to 
file claims under the Section 13(c) agreement. 
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EMPLOYEE PROTECTIONS DlG~ST 

In response, the WTA while not disputing t~e-facts of 
t~e case claims that t~e employees• loss of work is unre­
lated to the 1913 federal grant. It contends that althoug~ 
federal ouses are being used over former Cooperative routes, 
the abandonment of those routes after 1 iquidati.on. was not a 
result of the federal project and therefrire the employees 
are not entitled to the Section 13(c) protections as no 
"successor employer" is present here within the meaning of 
the December 13, 1972 agreement. It states that neither 
WRT nor WTA tooR over the management and operation of the 
defunct company and tnat the successor employer concept in 
the agreement refers only to instances where a transit com­
pany was purchased or taken over oy some entity. 

Sec ti on s ( 7) , (8 L a n d (l 0 l of the Dec ember 1 3 , 1 9 7 2 
agreement provide as follows: 

(71 This agreement shall be binding upon the successors 
and ass-igns of the parties hereto7 and no provisiom;7 

terms 3 or obligations her>ein contained shail be affected, 
modified, alter>ed, or changed in any respect ~hatsoever 
by reason of any arrangements made by the Authority to 
manage and oper>ate the System. Any person, enterpris-e, 
body, or agency, whether publicly ~ or privately - owned, 
which shall undertake the management or operation of the 
transit system3 shall be bound by the terms of this 
agreement and accept the full responsibility for perfor>­
mance of these tel'171s. 

(81 All employees repr>esented by the Union shall con­
tinue to be employed on the transit system by any: suc­
cessor-employer in the management and operation of any 
system, and the employment and seniority rights of all 
such employees shall be maintained and continued in 
accordance hlith the seniority rosters in effect on the 
date of acquisition of the system by the successor­
emp layer. All persons employed under the provisions 
of this paragraph shall be appointed to comparable 
positions on the transit system without examination, 
and such employees shall be credited with their years 
of service for purposes of sick leave, seniority, va­
cations and pensions in accordance with Company rec­
ords and applicable collective bargaining agreements. 
The successor-employer shall assume, or arrange for 
the assump~ion of, the obligations of the Company with 
regard to ~ages, salaries, hours_, l;)()rking conditions> 
sick leave_, health and welfare, and pension or retire­
ment provis-ions for employees. No employee of the 
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l:MPLOYEE PROTECTIONS DIGEST 

Company shall suffe~ any wo~sening of his wages, 
senio~ity"' pension, sick leave, health and welfar>e 
insur>ance, or> any other benefits by reason of hi~ 
tr>ansfer> to a position with the successor>~ployer, 

(1 0) The term "Project, " as used i"n this agr>eement, --· .. 
shall not be limited to the paPticular> facility· 
assisted by federul funds, but shall include an11 
par>t of the tr>ansit system or> faci Zity the~eof which 
is affected by such assistance. The phrase ''as a 
result of the P!"o'"1ect" shaU, when used in this· 
agr>eement; include events occur>ring in ant-tcipation 
of, dur>ing and subqequent to the Project. 

The language of Sections 7 and 8 speaks directly to 
successors in the management and operation of the system. 
These sections refer to t~e obligations of a successor­
employer to the management and operation of the transit 
system operated by WRT. In the fnstant case t~e termination 
of service by Cooperative for reasons unrelated to the fed­
eral transit grant places that action and subsequent events 
by WRT outside the reach of Sections 7 and 8, The Depart-
ment's determination in Elgin. Amarillo, and Macon are not 1 

applicable to these circumstances where the WRT was simply \ 
able to expand into an area where service was abandoned by 
a company bankrupt for reasons unrelated to the federal 
grant. Its use of five year old federally funded buses does 
no t s e r v e to c rea t e a co n n e c t i on to t he 1 9..7 3 g r a n t to e s t a b -
lish ft as a successor corporation withfn the meaning of 
Sections 7 and 8. Furthermore, no circumstances have been 
brought to our attention 6y which we could ftnd that the 
Cooperative employees were adversely affected-by the federal 
grant in 1973. 

In conclusion. we hold that the WRT is not successor­
employer to Cooperative Transit within the meaning of para­
graphs 7 and 8 of the December 13, 1972 Section 13(c) agree­
ment. Further, the former employees of Cooperative Transit 
are not affected employees within the meaning of Section 13(t}. 
Therefore, the WTA and WRT as a result of the expansion of 
service described above are not required to provide former 
Cooperative employees the protections of the Section 13(c) 
agreement exe~uted in 1g12. 
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At the joint meeting held on May 17~ 1976~ the parties 
discussed the possibility of jobs ~eing offered tD the former 
employees of Cooperative. This avenue is~ of course, avail­
able to the parties although its implementation is outside 
the scope of Section 13(C). 

t 
Labor 

V. s. Depa:r-tment of Labor /Labor-Management Service8 Adl1dnistration 
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KING y, CONNECTICUT TRANSIT 
MANAGEMENT, INC. 

DEP C~se No\ 78-13c·l 
May l , 1978 

Swrunary: The Department determined that the Petitioner is an em­
pl-oyee covered by the Act, nob.Jithstanding his supePVi·sory and/or 
management duties, 

(This interim decision of certain questions in the above dispute over em­
ployee protections is incorporated in the final and binding determination 
of the dispute dated November 9, 1979.) 

INTERIM DETERMINATION 

This is in reference to the claim filed by Petitioner in 
which he alleged he had been denied certain benefits which 
are protected under Section 13(c1 of the Urban Mass Trans­
portation Act of 1964, as amended, as a result of an urban 
mass transportation capital grant involving the acquisition ( 
of the Connecticut Company by the Department of Transporta-
tion, State of Connecticut (UMTA Project Number CT-03-0016}. 

Section 5 of the capital grant contract contains the 
employee protective requirements pursuant to Sections 3(e)4 
of l3{c) of the Act under which the State agreed to carry 
out the project. That section incorporates by reference a 
"section 13(c) agreement" executed on April 20. 1976 by the 
Department of Transportation; State of Connecticut, Connect­
icut Transit Management, Inc. and the Amalgamated Transit 
Union. In addition, the International Brotherhood of Team­
sters Locals 559, 443. and 667 executed separate agreements 
with the Department of Transportation. State of Connecticut 
dated January 13, 1976, January 29, 1!76 and February 4, 1976, 
respectively. The project {CT-03-0016} was certified by the 
Department of Labor April 2~. 1976, on the condition that the 
above cited agreements be included in the contract of assist­
ance, by reference, and on the further condition that: 

Employees of urban mass transportation carri~rs in the 
service area of the pro,iect~ other than those repre­
sented by t1e unions, other than the agreements refer­
red to above, shall be afforded substantially the 
same levels of protections r.:s are afforded to union 
members under these agreements. 
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Petitioner is not represented by a labor organization. 
Therefore, the Secretary of labor has jurisdiction to resolve 
a dispute as to the appropriate application, interpretation 
and enforcement of th~ pr6tective arrangements in this 
situation. 

Petitioner has ffled a claim alleging that he was de­
moted and was deprived of the use of a company car and seeks 
restoration of H~nef~ts under Section 13(c) of the Act. At 
the time of the acquisition he received $14.872 annually and 
continued to recei~e that amount after he commenced employment 
with Respondent. 

Respondent answered the complaint by alleging that Peti­
tioner was not an employee under the meaning of the Act and 
that his removal from the position of Acting Superintendent 
was unrelated to the grant of UMTA funds but was due to his 
inability to satisfactorily perform his job. 

The term "employee" is not defined in the Urban Mass 
Transportation Act. The legislative history of the Act as 
expressed in the debates prior to its enactment indicates 
that the omission was intentional and that the term "employ­
ee" was ihtended to be understood according to its meaning 
in other laws. Section l3(c) was in large part derived from 
Section 5{2)(f) of the Interstate Commerce Act. Although the 
Interstate Commerce Act does not include a definition of the 
term "employee," a limited number ol cases have arisen over 
the years in which that term has been interpreted and 
applied. Because of the relationship of Section l3{c), UMTA, 
and Section 5(2)(f), ICA, considerable weight must be attached 
to the principles set forth in those cases. 

Cases arising pursuant to Section 5{2){f} of the Inter­
state Commerce Act indicate that »employee" surely does not 
include the principal managers of a railroad who ordinarily 
are in a position to protect themselves from the consequences 
of a consolidation. See Edwards v. Southern Railway Company~ 
376F 2d 665, and Finance Docket No. 21510, the Supplemental 
Report of the Interstate Commerce Commission on the Norfolk 
and Western Railway Company and New York, Chicago, and St. 
louis Railroad Company Merger, p. 825. 

The District Court in McDow v. louisiana Southern Rail­
~Company 2lgF 2d 650~ ind'icated that study of the legisla­
tive history of Section 5(2)(f)·of the Interstate Commerce 
Act "leaves no do·ubt that the term ••employee" as used herein 
does not include the vice president and general manager of a 
railroad. 
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The Railroad Reorganization Act of 1973 provided for 
extensive employee protections. That Act contains a defini­
tion of the term .. employee of a railroad in reorganization," 
as follows: 

; employee of a railroad in reo:rganization' means a person 
who, on the effective date of a conveyance of rail f3Y.op-
er>ties of a railroad has an employment relationship with 
either said railroad in reorganization or any car>rier ... 
exeept a president, vice p:resident, tr-easurer, secretory, 
comptrollei", and any pei"son who performs functions cor­
responding to those performed by the foregoing officers . .. 

Althougfi the Urtian Mass Transportation Act was passed 
years prior to the Regional Rail Reorganization Act. some 
significance can be attached to the definition of employee 
set forth in the latter enactment, The protective provisions 
contained in 5oth Acts derlved from the same history. In 
both cases, the Congress wanted to afford a measure of pro­
tection to those who had worked in the transportation industry 
and would be affected by actions taken in furtherance of the 
national policy expressed in the legislatfon. 

The Interstate Commerce Act and the Regional Rail Reor­
ganization Act, as discussed above. have direct relevance to 
the question presented for determination herein. We have 
been unable to discover other legislation having similar rele­
vance. On the basis of our review, we conclude that the term 
"employee" as used in the Urban Mass Transportation Act should 
be broadly construed and should be considered to encompass all 
but the top level management of a carrier. In the top level 
we would include individuals performing functions correspond­
ing to those positions cited in the definition of "employee 
o f a r a il road- i ri reo r g a n i z a t ion " i n the Reg i o n a 1 R a i 1 Reo r-
ganization Act. -

Because job titles may vary from carrier to carrier as a 
result of size, administrative policy, and other factors, 
decisions as to whether a particular individual qualifies as 
an "employee" within the meaning of the Act must be based on 
the actual functions the individual performs. 

Whenever the Department is confronted, as in the instant 
case, with a dispute as to whether an individual qualifies as 
an "employee"~ it will be necessary to review the position, 
duties, and responsibilities of the Claimant in order to 
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determine his relative position in the hierarchy of manage­
ment • In such a rev i e w, a t tent i on w i 11 be focused o_n the 
extent to which the Claimant impacts upon management policy 
and whether he exercise~ independent judgement and discretion 
of the type generally associated with top level management. 

Petitioner began work with the predecessor Confi~~ticut 

Company in 1960 as a driver. In 1964 or 1965 he started to 
learn the timekeeperLs job and various other jobs in that 
area. In 1964 or 1965 he was appointed as inspector and 
remained in that position around four years at which time he 
returned to driving duties. Then in late 1972 he was also 
appointed to the same position in the Stamford divi~ion. 
Petitioner continued in that capacity of acting superinten­
dent of the two divisions until the acquisition which took 
place June 1, 1976, at which time he alleges he was given the 
title Manager by Respondent, In August of 1976 he was desig­
nated superintendent of schedules. 

During his tenure as acting superintendent Petitioner 
was involved in a number of functions within the New Haven 
and Stamford divisions. He had the authority to hire and 
fire, promote and demote, administered disciplinary powers 
over drivers, attended meetings as a representative of 
Connecticut Company, was involved in the first step in the 
grievance handling procedure, checked to see whether vehicles 
were on the road, assigned duties to supervisors, scheduled 
buses, maintained operational control over two divisions, 
had minimal participation in payroll functions and submitted 
reports on vehicle runs, the number of hours, and number of 
vehicle miles. 

It is apparent from the record that the Petitioner held 
a responsible position within the Connecticut Company organi­
zation. We are concerned, however, with his impact on policy 
for purposes of making a determination whether he was an em­
ployee under the meaning of the Act. Even though he had the 
power to hire and fire, promote and demote, and attended 
meetings as a company representative, these were not without 
restrictions. The number of employees was determined by the 
State when it first became involved in the operation of 
Connecticut Company in 1~73. Petitioner, therefore, did 
not make a decision as to how many employees were to be hired, 
but when informed that there were openings he would then 
interview and hire the requisite number of employees. As a 
representative of the Connecticut Company at various meet­
ings, he did not act as spokesman. His actions in promoting 
and demoting were done in consultation with the individual to 
whom Petitioner reported. 
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He was not a member of the Bo~rd of Directors, which 
had four members, His scope of authority with respect to 
collective bargaining was limited, since he did not partici­
pate in the negotiation of contracts nor in -the formulation 
of topi~s for 5argainfng talRs. 

r n rev i e w fn g t h e r e c o r d we u n d e r s t a n d t h a f P e t i t i o n e r 
was responsiole for carrying out much of the day~to-day 
operations in two of the three divisions that made up the 
Connecticut Company, but we are unable to conclude that he 
was involved in any substantial degree with the formulation 
of policy. He did not exercise independent judgement and 
djscretion of the type generally associated with top manage­
ment. Once tHe policy directives were made his participation 
in a number of areas followed as an implementor of those poli­
cies. Based on the foregoing, it is our determination that 
Petitioner performed functions which qualify him as an em­
ployee under the meaning of the Act and accordingly is en­
titled to coverage pursuant to Section 13(c) of the Act. 

Having determined that he is an employee, there remains 
the question of whether he has been affected by the acquisi­
tion of the Connecticut Company, and, if so, whether he is 
entitled to specific protective benefits or other relief. 

s 
Francis X. Burkhardt 

Assistant Secretary of Labor 
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In re: 

LAWRENCE N. KING 
(Petitioner} 

v. 

) 
) 
) 
) 
} 
) 
} 
) 

CONNECTICUT TRANSIT MANAGEMENT, INC. ) 
(Respondent) ) _________________________ } 

DEP Case No. 
78-13c-l 

Summary: Petitioner alleged demotion, loss of salary and loss of 
an employer-furnished automobile as a result of a takeover project 
under the Act. Respondent argued that the actions occurred not as 
a result of the project but for cause. Respondent failed to demon­
strate cause. The claim tJas upheld. 

DETERMINATION 

Jurisdiction 

This constitute~ the final determination in the above 
matter. The instant petition was filed with the Secretary of 
Labor by letter dated December 3, 1976. The c~se was heard 
November 11, 1977, in New ~aven, Connecticut before Lynn A. 
Franks, appointed by the Department. Petitioner was an em­
ployee of the Respondent (a mass transit authority) at all 
times material to our jurisdiction and was not represented by 
a labor organization signatory to an applicable protective 
agreement. Therefore, the Secretary of Labor has jurisdiction 
over this dispute pertaining to employee protections under 
Section 13(c) of the Urban Mas~ Transportation Act of 1964, as 
amended. ~aid j~risdiction is ~pecified in our May 1, 197~ 
interim decision in this action. 
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Employee Status 

Respondent has alleged that the Petitioner has no stand­
ing to claim employee protections under the Act and related 
employee protective arrangements, by reason of Peti~ioner's 
status as a member of management of Respondent. -~ach status, 
it is argued, precludes status as an "employee" as that term 
is used in the Act. In an interim decision (attached hereto 
and incorporated herein) in this case this question received 
thorough consideration and we determined that Petitioner does 
qualify as an employee for purposes of the Act and the em­
ployee protections required therein: 

In reviewing the record we understand that [Petitioner] 
was responsible for carrying out much of the day-to-day 
operations in two of the three divisions that made up the 
Connecticut Company~ but we are unable to conclude that 
he was involved in any substantial degree with the for­
mulation of policy. He did not exercise independent 
judgment and discretion of the type generally associated 
with top management. Once the policy directives were 
made [his] participation in a number of areas followed 
as an implementor of those policies. Based on the fore­
going~ it is our determination that [Petitioner] performed 
functions which qualify him as an employee under the mean­
ing of the Act and accordingly is entitled to coverage 
pursuant to Section lJ(c) of the Act. 

Issues 

Petitioner alleges that he was demoted as a result of a 
project under the Act. He further alleges that this action 
resulted in his loss of salary increases that he would have 
received otherwise and in the loss ~f an automobile furnished 
previously by Respondent for both business and personal use. 
Petitioner seeks restoration of his salary increases and use 
of the automobile. 

Petitioner has identified Urban Mass Transportation Act 
(UMTA) project No. CT-03-0016, certified by the Department of 
Labor under Section 13(c) on·.April 29, 1976, as the relevant 
grant of Federal funds under the Act. He asserts that the 
adverse effects of his demotion, loss of salary increases, 
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and loss of the use of an employer-furnished automobile. re­
sulted from this project. Petitioner points to the- lack of 
any docum~ntation of cause for the demotion and to the fact 
that he ~ad performed his previous job for several years 
prior to the June l, 1976 takeover of his former employer. a 
private bus company. occasioned by the project. H~Jurther 

cites his inclusion as a named principal member of two man­
agement teams that submitted bid proposals to manage Respon­
dent's new transit operations at the time of the takeover. 
He argues that the takeove~s proximity to his claimed adverse 
effects (which occurred on and after October 18, 1976) demon­
strates, in the absence of a showing of other cause, that the 
effects were the result of the identified project. Petitioner 
argues that, therefore. he is entitled to protection of his 
former salary and benefit status. 

~on dent's Pas it i_Qil. 

Respondent denies that the demotion of Petitioner and the 
attendant effects resulted from the project. Respondent 
asserts that the action resulted from Petitioner's unsatis­
factory performance of his former job. 

·Findings of Fact 

We find that Petitioner served as ~acting~ manager for 
the New Haven and Stamford Divisions for a period of approxi­
mately five years prior to the takeover of June 1. 1976 and 
for approximately four and one-half months thereafter. He was 
informed in August of 1976 that he would be Hmoved over" to 
the position of Superintendent of Schedules at no reduction in 
salary. The parties agree that he did lose the use of a com­
pany car and did lose at least one general salary increase, 
benefits which he would have received in his former position. 

In October of 1976. Respondent hired a new employee who 
·was assigned Petitioner's former job. Petitioner's effective 
date of reassignment was October 18, 1976 and he now reported 
to the newly-hired manager. It·is clear that Petitioner's 
former position was not abolished, and that his reassignment 
necessitated hiring a new employee to perform Petitioner's 
for'Tler duties. 
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Discussion 

Petitioner has satisfied his obligation in this action 
to identify the relevant UMTA project and to specify perti­
nent factors relied upon. The burden now falls upon Respon­
dent who has the obligation to prove that the adverse effects 
resulted from factors other than the project.* ~Ke petition­
ing employee shall prevail if it is established that the pro­
ject had an effect upon the worsened employment conditions of 
Petitioner, even if other factors also may have affected such 
worsening of conditions. 

As its primary defense Respondent asserts that Petitioner 
was reassigned, and consequently lost certain wage benefits 
and the use of an automobile, for cause. Respondent identi­
fies that cause as inability to perform the duties of the po­
sition of manager in a satisfactory manner. Respondent pre­
sented testimony in support of its position from the former 
supervisor of Petitioner at the predecessor transit company 
which was taken over June 1, 1976 by Respondent via the· in­
stant project. That witness also served as Petitioner's su­
pervisor during the approximately two and one-half months of 
Respondent's employment of Petitioner prior to notifying him 
of his reassignment from Acting Manager to Superintendent of 
Schedules, for the New Haven and Stamford Divisions (and for 
the interim until the effective date of the reassignment, 
October 18, 1976). 

At the hearing in this matter, that supervisor presented 
direct testimony as to his belief that Petitioner's perform­
ance was unsatisfactory during the period of about a year or 
a year and a half prior to the takeover of operations by Re­
spondent June 1, 1976. According to this testimony the unsat­
isfactory performance occurred in connection with Petitioner's 
handling of labor contract grievances prior to the takeover. 

*See Appendix C-1 and Appendix C-2, certified by the Secretary of Labor 
under Section 405(b) of the Rail Passenger Service Act of 1970, as amended, 
and incorporated by reference in Section 13(c) of the Urban Mass Transpor­
tation Act. See also the applicable 13(c) protective arrangement negoti­
ated and executed by the Respondent herein and the Amalgamated Transit 
Union, dated April 20, 1976. See further, affidavit of Secretary of Labor 
in Civil Action ~o. 825-71, U. $.-District Court for the District of 
Columbia. · 
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On several occasions grievances could not be resolved at Peti­
tioner's level and were appealed to his su~ervisor for resolu­
tion. The testimony suggests that the number of unresolved 
grievances arising from the two divisions {especially the New 
Haven Division) managed by Petitioner were substant-ially 
higher than the number of unresolved grievances arising from 
the remaining (Hartford) division of the predecessor company 
during that year and one-half. The testimony points to no 
other specific examples of unsatisfactory performance, either 
in the three years prior to the indicated period of dissatis­
faction or in the two and one-half months after the period and 
before Petitioner was notified of his reassignment. The super­
visor's testimony further indicated that he had intended to 
remove Petitioner from the acting manager's position for some 
time during the year and one-half prior to the takeover. The 
removal was not related to a specific date but was intended, 
according to the testimony, to occur after the takeover be~ 

cause the supervisor was too busy at the time with labor nego­
tiations. He also did not wish to rock the boat with respect 
to the pending takeover by Respondent of the predecessor 
private company. 

The testimony of Petitioner. on the other hand, declares 
that no mention had ever been made to him of unsatisfactory 
performance prior to the August 1976 notification of reassign­
ment. Further. the testimony of both parties shows- that he 
had been named as one of four key management persons by his 
former private company in a bid to operate the new transit 
system for the State of Connecticut's Department of Transpor­
tation. the primary recipient of the instant project funds. 
That bid lost to one submitted by Respondent, which has oper­
ated this transit system for the Department since June 1, 1976. 
Respondent asserts that such nomination is to be discounted, 
that it was done only because they had no one else to nominate 
and had to fill in someone's name, and that Petitioner's super­
visor had become dissatisfied at that time with Petitioner's 
performance. However, Respondent later admitted that in pre­
senting the bid proposal Petitioner's former employer had to 
detail the experience of each of the four named management 
persons in attempting to demonstrate the potential capability 
of performance of the team. Respondent made no effort to sug­
gest that anything in the bid proposal would support its posi­
tion that Petitioner's performance was incompetent or even un­
satisfactory. On the contrary, the testimony indicates that 
the bid proposal might show a r~c~rd of at least satisfactory 
performance on the part of Petitioner. 
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T~e testimony also s~ows other points of inconsistency 
in the purported cause for the adverse action. P~titioner•s 

performance apparently was satisfactory as "acting" manager 
for approximately the first three years that he held the posi­
tion, under the same s~pervisor wfio asserts the later unsatis­
factory performance. Duri:ng those first three ye-ars there 
were also some labor relations difficulties in Petitioner•s 
division, tncludtng a strike, but this did not constit~te un­
satisfactory performance then. Respondent testified that Peti­
tioner had no written job description, no written performance 
standards, no notification of unsatisfactory performance. 
Petitioner apparently had to gain knowledge of his duties, per­
formance expectations, and labor relations as best he could 
through on-the-job experience after becoming acting manager and 
through discussions with his supervisor. The record shows, 
then, three years of satisfactory performance on the part of 
Petitioner. Petitioner testified repeatedly that he had re­
ceived no indication at any time prior to August 1976 that his 
performance was unsatisfactory, that he was failing to meet 
standards, or that his position might be in jeopardy. Respon­
dent's testimony, from Petitioner•s supervisor, with regard to 
the unsatisfactory performance and communication of notice of 
such, was that there had been numerous discussions about how 
the discipline/grievances were being handled but that Peti­
tioner's supervisor "never did come out and tell him I was go­
ing to replace him or move him over," and that Respondent took 
no other measures to correct the situation. Respondent further 
testified with respect to Petitioner's performance in managing 
the Stamford Division: 

''He was doing the best he eou ld down there. That was a hard 
situation. I knoui, I used to be in eha:J>ge of Hartford and 
Stamford. [Petitioner] would try to go to Stamford once a 
week, but you can't manage Neti> Haven and Stamford both at 
the same time. He did down there what he could do. 

The scenario~ then, based upon this and further testimony 
of both parties, is one of an employee who had been given no 
clear description of his duties, no statement of standards he 
was expected to meet, and no periodic evaluation of his per­
formance. By all indications available to Petitioner during 
the times in question he would have been justified in conclud­
ing that his performance was at least satisfactory. The testi­
mony further indicates that any possible question of unsatis­
factory performance during tff~ year and one-half immediately 
prior to the tikeover was not communicated to the employee. 
Moreover, after the takeover Respondent gave him no indication 
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of other than satisfactory performance. There is no documen­
tation of any unsatisfactory performance. Respondeflt's pur­
ported showing of cause for the reassignment of Petitioner, 
then, relie~ entirely upon his supervisor's testimony after 
the fact as to what were the supervisor's private thoughts in 
the past and what he had intended to do at some polrtt in the 
future, despite his acknowledgement that he took no action 
for approximately a year and one-half immediately prior to 
the takeover. 

We find it unnecessary to reach the question of whether 
the Respondent's asserted belief was accurate. The testimony, 
at best, for Respondent's argument shows that Petitioner's 
performance was not deserving of reassignment or other action 
for cause before the June 1, 1976 takeover. At worst, it seeks 
to show cause on speculative grounds regarding actions not 
taken. We find that Respondent has failed to prove that Peti­
tioner was adversely affected as a result of poor performance 
or other cause. 

The only change in the employment situation of Petitioner 
was the project itself. His duties and performance apparently 
remained the same as before until the reassignment shortly 
after the effective date of the project. Respondent offered 
no other evidence or defense to show that the adverse effects 
did not result) at least in part, from the project. Based on 
the record in this case, including the testimony of both 
parties, I have determined that Petitioner was adversely af­
fected as a result of the project by being reassigned from his 
position as manager of the New Haven and Stamford divisions to 
the position of Superintendent of Schedules. 

Entitlements 

In view of the above Petitioner is entitled to the protec­
tion of the salary, benefits, and other conditions of employ­
ment he enjoyed as "acting" manager, including the use of an 
automobile provided by Respondent as before. Thi~ protection 
is to continue for the maximum protection period of six years 
since Petitioner had at least six years of employment with 
Respondent and its predecessor prior to the adverse effects. 
The protective period begins Oct-ober 18, 1976 and extends 
through October 17. 1982. 
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With respect to the protection of salary or wag~s, we note 
that Petitioner's protected .salary level of $286~00 per week is 
based on a 40-hour work week. This translates to $7.15 per 
hour. This relationship is to be maintained in determining his 
protected earnings after October 18, 1976. Consequently, for 
any hours he worked after that date he is to receive compensa­
tion at the protected level of earn~ngs, $7.15 per-hour. The 
protected level of earnings and any displacement allowances 
hereunder are to be increased by the amount of any subsequent 
general wage increases effected by Respondent which Petitioner 
would have received were it not for the reassignment, for the 
protective period. These amounts are to be reduced by any com­
pensation paid to Petitioner by Respondent during the protective 
period. -

With respect to the use of an automobile furnished by 
Respondent, Petitioner has agreed to accept Respondent's fig­
ures on the cost of such a vehicle (Exhibit 2 in the hearing of 
November 11, 1977). For the period of October 18, 1976 through 
December 17, 1979, then, Respondent is to pay Petitioner an 
amount of money equal to 38 months' cost of the former automo­
bile, adjusted to reflect yearly increases in vehicle operation, 
for personal use as before, and for business use to the extent 
that Petitioner was required to use his own automobile for bus- ( 
iness purposes on and after October 18, 1976. Beginning Decem-
ber 18,. 1979, Respondent, at its option, is to either continue 
such monthly vehicle cost payments (adjusted accordingly) for 
t h e r em a i nd e r o f t h e pro t e c t i v e p e r i o d o r , i n 1 i e u t h e reo f , to 
furnish Petitioner with an appropriately comparable vehicle for 
the remainder of the protective period. 

Dated this 9th day of November, 1979, at Washington, D.C. 

------,-~~-:--- I -;::-s.._l-:-:-.---.----~--
w;lliam P. Hob9ood 

Assistant Secretary of Labor 
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UNITED STATES DEPARTMENT OF LABOR 

In re: 

ALICE V. HADDAD 
(Claimant) 

v . 

WORCESTER REGIONAL TRANSIT AUTHORITY 
and 

WORCESTER BUS COMPANY. INC. 
(Respondents} 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
} __________________________________ } 

DEP Case No. 
78-13c 43 

Swnmary: Claimant al. leged that she was dismissed as a result of. 
the loss by her employer of its school bus contract due to oper­
ating assistance received by her empZ.oyer. Claimant also alleged 
that she was dismissed in anticipation of the takeover of her 
employer by Respondent. Claimant's loss of employment was found 
to have resulted from the loss by her employer of its school bus 
contract. Because Claimant failed to specify facts sufficient to 
indica.te that the loss of the school- bus contract may have re­
sulted from a project or projects, Claimant tJas not entitled to 
benefits under the applicable protective agreements. 

DETERMINATION 

Introduction 

This claim was initially submitted to the Department 
of Labor by Claimant•s letter dated April 4, 1978 and was 
supplemented by additional cor-r.espondence from Claimant 
and from Claimant's counsel. Claimant asserts that she was 
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dismissed as a result of certain capital and operating 

assistance provided under the Urban Ma~s Transpo~tation 

Act of 1964, as amended (the Act). Claimant seeks a deter­

mination by the Secretary of Labor with respect to her 
right to protections under Section 13(c} of the A~t. A 

hearing was conducted by a duly appointed representative 

of the Department of Labor on April 6, 1979. Both Claim­

ant and Respondent were represented by counsel and partici­
pated at the-hearing. This constitutes the determination 

of the Secretary of Labor. 

Issue 

Was Claimant•s employment with Worcester Bus Company, 
Inc., terminated as a result of, or in anticipation of, a 
project funded, in part, by a grant of capital assistance 
or operating assistance made to Respondents under the 
Act? 

Background 

Claimant began her employment with the Worcester Bus 
Company, Inc., in June 1969. Her duties at that time con­

sisted of typing for the schedule department. Worcester 

Bus Company, Inc., was a Massachusetts corporation in the 
business of providing contract school transportation ser­
vice~, contract charter servi~es and mass transportation 
services. In September, 1974,· the Worcester Regional 

Transit Authority, a body politic and corporate of the 
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the creation of Worcester Regional Transit Authoi1ty, it 

contracted with the Worcester Bus Company, Inc., to provide 

mass transit services in its service territory. 

Three operating assistance grants were approved for 

the Worcester R~gional Transit Authority during the period 

of Claimant's employment with Worcester Bus Company, Inc.: 

MA-05-4002, MA-05-4018, and NA-05-4024 . .!/ The Department of 

Labor certified the employee protection provisions for 

these grant applications on July 28, 1977 (for MA-05-4002 
and MA-05-4018) and March Z, 1978 (for MA-05-4024). Both 
certifications were based, in part, on the "national model 

agreement."~/ In addition, the certifications for MA-05-4002 
and MA-05-4018 were based, in part, on a side letter dated 
July 8, 1977, between the Worcester Bus Company, Inc., the 
Worcester Regional Transit Authority, and the Amalgamated 
Transit Union Local Division 22. 

Two capital assistance grants also were approved dur­
ing the period of Claimant•s employment with Worcester Bus 
Company, Inc.: MASS UTG-6 and MA-03-0050. MASS UTG-6 was 

a grant for 35 buses. The Department of labor certified 
the employee protection provisions for MASS UTG-6 on Febru­
ary 17, 1971, based in part on an agreement dated February 4, 

l/All grants referred to in this determination are grants for assis­
tance under the Urban Mass Transportation Act of 1964, as amended. 

~/Agreement executed on July 23, 1975, by the American Public Transit 
Association and transit employee labor organizations. Worcester Bus 
Company, Inc., by letter dated July.8, 1977 and Amalgamated Transit 
Union Local Division 22, by endorsement dated March 31, 1977, became 
parties to the agreement. 
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1971 between the Worces.ter Bus: Company, Inc., and the Amal­

gamated Transit Union Local Division 22, joined by the City 

of Worcester. MA-03-0050 was a grant for 22 buses and re­

lated equipment. The Department of Labor certified the em­

ployee protection provisions for MA-03-0050 on Aiijijst 1, 

1977, based in part on an agreement and side letter dated 

July 8, 1977, betw~en Worcester Regional Transit Authority, 

Worcester Bus Company, Inc., and Amalgamated Transit Union 

Local Division 22. The buses and equipment purchased witn 
this assistance were used by the Worcester Bus Company, Inc., 
in its mass transit operations. 

The Worcester Bus Company, Inc., bid annually on its 
school bus contract on a competitive basis. The school bus 
contract was lost by the Company in 1977, and it no longer 
provided school bus service as of August, 1977. 

Claimant's employment with Worcester Bus Company, Inc., 
was terminated by the President of the Company on January 4, 
1978, effective January 6; 1978. At the time of the termi­

nation of her employment, Claimant's duties consisted of 
typing~ reception and general office work. Claimant was 
not represented by the Amalgamated Transit Union Local Divi­

sion 22 or any other labor organization. 

Subsequent to the termination of Claimant's employment, 

Worcester Regional Transit Authority purchased the assets of 
Worcester Bus Company, Inc., assisted by grant MA-03-0077. 
The employee protection provisions for MA-03-0077 were 

certified by t~e Department 6f Labor on October 18, 1978, 
based in part on an agreement dated October 12, 1978 between 
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t~e ~orcester Regional Transit Authority, t~e Worcester Area 

Transportation Company and Amalgamat~d Transit Un-fdn Local 

Division 22. Worcester BIJs Company, Inc. •s contract with 

Worc~ster R~gional Transit Auth~~ity terminated on or about 

J u n e 3 Q , 1 97 8 , a t w- h f c h t i m e a s u c c e s s o r t r a n s i t--o p e r a to r 

assumed mass transit operations under contract with Worcester 

Region~l Transit Authority. 

Cl~fmant~s Position 

Claimant asserts that her employment was terminated as 

a result of the foregoing operating assistance grants and 

capital assistance grants. Claimant advanced two alterna­

tive theories as follows: 

1. Claimant's employment was terminated due to 

the loss by the Worcester Bus Company, Inc., 
of its school bus contract. The loss of the 
school bus contract resulted from the operat­

ing assistance grants (MA-05-4002, MA-05-4018 
and MA-05-4024} and ca~ital assistance grants 

(MASS UTG-6 and MA-03-0050] provided under 
the Act. Tfierefore, Claimant's employment 

was terminated as a result of assistance pro­

vided under the Act. 

2. Claimant's employment was terminated in antici­

pation of the purcfiase of Worcester Bus Company, 

Inc.'s asset~ by the ~orcester Region~l Transit 

Authority, funded in part by capital assistance 

grant MA-03-0077. 
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Respondentl~ Position 

Respondent asserts that Claimant is not protected by 

Section 13(c) of the Act for the following reasons: 

1. Claimant was not a member of the Amalgamated 

Transit Union Local Division 22, and thus 
was not protected by the 13(c) agreements, 
nor was she specified as a protected employee 
under any grant contract. 

2. Claimant's employment was not terminated as 
a result of any project, but rather resulted 
from Worcester Bus Company, Inc.'s loss of 
the school bus contract and the subsequent 
decline of charter business for reasons un­
related to assistance under the Act. 

Discussion 

A threshold issue is raised by the Respondent's conten­
tion that Claimant, as an employee not a member of a labor 

·organization that is a party to any applicable 13(c) arrange­
ment, and not specified as protected in any grant contract, 
is not in a class of employees protected by Section 13{c). 
This po~ition is not supportable. Each grant contract in­
corporated the Secretary of labor's certification of employee 
protection provisions meeting the requirements of Section 13(c) 
of the Act. Each certification contained a provision stating 
that employees of mass transportation carriers in the service· 

U.S. Department of Labor I Labor-Management Services Administration 

Cathi
Typewritten Text
A-201



area of the project, other than those represented by the 

union, would be afforded substantially the same levels of 

pro t e c t i on a s a f f o r d e d to me m ·be r ·s- o f" the u n ion . C 1 a i man t • 

as an employee of the Worcester Bus Company, Inc .. ,. was 

clearly within this class of employees. Though the Depart­

ment of Labor has determined that certain high level man­

agement personnel are not employees for purposes of Sec­

tion 13(c),l/a secretary/receptionist with no management 

responsibilities is not even arguably withfn this exclusion. 

Therefore, we conclude that Claimant is eligible for sub­

stantially the same levels of protection as afforded to 

members of the Amalgamated Transit Union local Division 22, 

under the applicable protective arrangements. 

To be entitled to protections under Section 13(c) and 

any applicable protective arrangement, Claimant's employ­

ment must have been terminated as a result of a project or 

projects under the Act. The applicable protective arrange­
ments provide: 

In the event of any dtspute as to whether or not a particular 
employee was affected by the Project, it shall be his obli­
gation to identify the Project and specify the pertinent facts 
of the Project relied upon. It shall then be the Company's 
burden to prove that factors other than the Project affected 
the employee. The claiming employee shall prevail if it is 
established that the Project had an effect upon the employee 
even if other factors may also have affected the employee 
(Hodgson's Affidavit in Civil Action No. 825-71). 

l 1salaried Employees v. Nassau County; DEP Case No. 75-13c-7 (Jan. 30. 
1975). 
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Claimant has identified six projects, and has argued two 

alternative theories in an attempt to show that her employ­

ment ~as terminat~d as a result of the identified project or 
projects. Each theory is discussed below. 

Loss of sch661 bu~ td~tract 

Section l3(c) provides protections for employees af­

fected by mass transportation projects. No protection is 

afforded by Section 13(c) to employees affected by assis­
tance provided for school bus or charter bus services. In 
support of her first theory, Claimant identifies three 
operating assistance grants and two capital assistance 
grants.1/ Claimant asserts that these projects placed cer­

tain unspecified restrictions on Worcester Bus Company, 
Inc. •s school bus division, requiring certain unspecified 
changes in the school bus division that may have resulted 
in the loss of the school bus contract. However, Claimant 
provided no identification of the changes alleged to have 
resulted from such restrictions, nor did Claimant solicit 
testimony at the hearing regarding such changes. 

Claimant further asserts that the assistance provided 
under the Act allowed Worcester Bus Company, Inc., to up­
grade and expand its transit system and assets, consent to 
higher wage demands, and generally to incur a higher cost 
structure than it would have incurred without the assistance. 

Claimant concludes that this increased cost structure pre­
vented the Company from effectively competing for the school 

4/ - MA-05-4002, MA-05-4018, MA-05-4024, MASS UTG-6 and MA-03-0050. 
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bus contract, resulting in t~e lo~s of the contract in 1977 

to a lower bidder. Claimantls counsel. in his l~tt~r of 

December 1, 1978 describes the effect of the loss of the 

school bus contract as follows: 

The loss of the contract meant the liquidation of a major 
income producing division of the Bus Company. Loss of in­
come economically translated into the elimination of jobs 
and layoffs .•• The loss of the contract and the sale of 
the Company obviously affected the transit division of 
the Company for which assistance under the Act was pro­
vided. It also affected [Claimant] ... 

UMTA funds which were received for the Transit Division 
in reality affected all parts of the Company and conse­
quently all employees due to the way the Company was 
organized. Therefore, the reverse would ·also be true, 
the loss of the school contract adversely affects the 
whole ~orcester Bus Company which would include the 
Transit Division and also all employees affected by the 
Transit Division, this would include [Claimant]. 

Section 13(c) and the applicable protective arrange­
ments provide protections only for employees who are af­

fected as a result of a project. Though the term "project" 
is broadly defined in the applicable agreements to include 
"any changes, whether organizational, operational, techno­

logical, or otherwise, which are a result of the assistance 
p~ovided," changes in character of employment brought about 
by causes other than a project are specifically excluded 

from coverage. 

Claimant concedes, for purposes of this theory, that 

her employment was terminated as a result of the loss by 
Worcester Bus Company, Inc., of its school bus contract. 
Were there no connection betw&~n the projects relied upon 

by Claimant and the loss of the school bus contract, the 
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loss of the contract would clearly be a cause other than the 

project~ and thus not within the perview of Secti~h l3(c} or 

the applicable protective arrangements. Claimant attempts 

to supply the required connection between the cited projects 

and her loss of employment by alleging that the a~sistance 

provided for the projects resulted in the loss of the school 

bus contract. 

The assistance relied upon by Claimant was provided 

under the Act for the purposes of financing mass transpor­

tation services. Mass transportation as defined in Section 

l2(c)(6) of the Act specifically excludes both school bus 

and charter service. The assistance, provided under Sec­
tions 3 and 5 of the Act~ was not provided for the benefit 
of the Company's school bus operations, nor could it have 

been provided for that purpose. Though there was testimony 

that mass transit buses were sometimes used for charter or 
school work, the Administrator of the Worcester Regional 

Transit Authority testified that the Worcester Bus Company, 
Inc., was subsidized only for costs incurred in its mass 
transit service. His testimony was corroborated by the 

President of Worcester Bus Company, Inc., and by the former 
Comptroller of the Company. We conclude that no direct 

assistance was provided to the school bus or charter opera­
tions of the Company. 

In effect, Claimant is alleging that the assistance 

that was provided to the mass transit functions of Worcester 

Bus Company, Inc., had a spillover effect on all operations 

of the Company~. and therefore· her termination was ind_irectly 

caused by mass transit assistance. While it is conceivable 
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that such a spi.llover effect could result from tb.e as.sistance 

provided, sue~ an e.ffe.ct fs not inevitable. nor even the most 

pro&a6le effect of the assfstance. It is equally plausible 

t~at the mass transit assistance had no effect on the school 

bus functions of the Company or, oy increasing tJ1e viability 

of the Companyrs mass transit functions, had a beneficial ef­

fect on the school 6us functions of the Company. When the 

direct cause of termination of an individual's employment is 

a cause other than a proj~ct, it is the responsibility of 

the Claimant to show the alleged connection between the Pro­

ject and the direct cause or termination of employment. In 

this respect, it is necessary to review the evidence submit­

ted by Claimant to support ner first theory of causation. 

Claimant submitted as support for her first theory an 

excerpt from the application filed by the Worcester Regional 
Transit Authority for capital assistance grant MA-03-0077. 
The excerpt stated that, "the Authority has objected to a 

provision in the 13(c) agreement which could provide job 
protection to employees of the WBC in the event the Company 
loses its school transportation contract." This submission 

indicates that the Worcester Regional Transit Authority had 

an~iety over possible implications of 13(c) protections. It 

does not support the allegation of a causal connection be­
tween the mass transit assistance and the loss of the school 

bus contract. 

Claimant also submitted a copy of a letter of agreement, 

executed on July 8, 1977, by the Worcester Regional Transit 

Authority, the Worcester Bus Company, Inc., and the Amalga­

mated Transit U~ion Loc~l Division 22. Claimant placed 

particular emphasis on· paragrapfi 5, which states: 
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The parties. hereto recognize that the Company is in 
the business of providing contract school transportation 
services ("school services"), con.tract charter services·· 
("charter services:") and mass transportation services, 
which services are performed by employees represented by 
the Union on an integrated operation basis. In light of 
the foregoing, the parties hereto agree .that any chagg~s 
(including terminations} in the Company's business 
(school services, charter services or mass transportation 
services) caus·ing fluctuations in volume and character of 
employment tflat are unrelated to the Federal assistance 
("Project") shall not be deemed to be an event occurring 
"as a result of the Project" as that term is defined in 
Section 1 of the National 13(c) Agreement, or in any 
13(c) Agreement. 

T~is provision is inconclusive as to whether a termination 

of the Company's school ous business would be, in the opin­

ion of the parties to the agreement, caused by any Federal 

assistance. The provision does not set forth any facts 

demonstrating that t~e loss of the school bus contract re­
sulted from Federal mass transft assistance. 

Newspaper articles were also submitted by Claimant. 

One article, published in the Worcester Telegram (Massachu­

setts) on June 17, 1977, expressed the opinion that in the 

abience of Federal and local government operating assistance 
beginning November, 1974, the Worcester Bus Company, Inc., 

would not have been able to bid on the city's school bus 

contract. In another article, published in the Worcester 

Gazette (Massachusetts) on June 17, 1977, there was discus­

sion of the possible effects, including layoffs, of the po­

tential loss of the Company's school bus service. Though 

newspaper articles such as these have, at best, little value 

as evi:dence. the articles prof.:f.ered do not contain any facts 

supporting the a)leged co~~ection between the mass transit 
ass is t a n c e a n d the 1 o s s of. the· s c no o l bus contra c t . 
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It is important to nota that the Prestdent of Worcester 

Bus Company, Inc., the former Comptroller of Worcester Bus 

Company, Inc., and the Administrator of Worcester Regional 

Transit Authority were present at the hearing and available 

f o r q u e s t i o n i n g by C 1 a i m a n t. De s p i t e t h e i r a v a i 1-a b i1 i t y , no 

attempt was made to question them for purposes of eliciting 

facts relating to any possible impact of the mass transit 

assistance on the cost structure of Worcester Bus Company, 

Inc .• or on the school bus functions of the Company. The 
only significant statement made at the hearing relating to 

the cost structure of Worcester Bus Company was the Admin­
istrator's observation that a large percentage of the Com­
pany's operating costs were attributable to the union scale 

wages of the Company's operators and mech~nics. However, 
the payment of such wages can hardly be attributed to the 
assistance and cannot alone provide the needed factual 
support for Claimant's allegation. 

The Claimant has failed to identify any pertinent facts 

supporting the alle~ed relationship between the cited mass 
transit assistance and the loss of the school bus contract 
by Worcester Bus Company, Inc. Thus, even if it could be 

shown that the termination of Claimant's employment resulted 
from loss of the school bus contract, no connection has been 
demonstrated between the cited assistance and her loss of 

employment. Therefore, we conclude that Claimant is not 
entitled to protections under Section 13(c) on the basis of 
her first theory. 
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Purchase of Worcester Bus C6mp~ny assets 

In support of her second t~eory, Claimant identifies 

capital assistance grant MA-03-0077, which grant funded,in 

part, the purchase of the asset~ of Worcester Bu~Gompany, 

Inc., by Worcester Regfon~l Transit Authority. Claimant's 

employment Kas terminated on January 4, 1978. The acqui­

sition of the asset~ of Worcester Bus Company, Inc., by 

Worcester Regional Tran.sit Au~hority, and the termination 

of the service contract between the two entities, occurred 

on or about June 30, 1978. Claimant asserts that her em­

ployment was terminated in anticipation of the acquisition. 

P a r a g r a p h 7 o r t li~e a p p 1 f c a 5 1 e em p 1 o y e e p r o t e c t i o n 

agreement provides that the phrase "as a result of the Pro­

ject~ includes "events octurring in anticipation of ... the 
Project ... •t The President of ~lorcester Bus Company, Inc., 

testified that negotiations for sale of the assets of the 

Company were under way in October or November, 1977, several 
months prior to the termination of Claimant's employment. 

The President further testified that, due to le9al restric­

tions, Worcester Regional Transit Authority could not pur­

chase the Worcester Bus Company, Inc.'s charter license. 

Given the proximity in time between the termination of 

Claimant's employment and the acquisition, and the then on­

going negotiations relating to the acquisition, it is pos­

sible that the termination of Claimant's employment was, at 

least in part, in anticipation of the acquisition. We find 

that by identification of the acquisition five months sub­

se.quent to the termination of·_ her employment, and by estab­

lishing that ne~otfations for that acquisition preceded 
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her termination by several months, Claimant has satisfied 

the requirement that she identify a project and specify 

pertinent facts to show an arguable relationship between 

t h e P r o j e c t a n d t he t e r m i n a t i o n o f h e r em p 1 o y men t... U n d e r 

paragraph 12 of the applicable employee protection agree­

ment, Respondents have the burden of proving that factors 

other than this Project resulted in the termination of 
Claimant's employment. 

To meet this burden Respondents assert that Claimant 
was laid off as a result of lack of work due to loss of the 

school bus contract and the subsequent decline of charter 
business. The former Comptroller of Worcester Bus Company, 
Inc., who served in that capacity at all times relevant to 

this determination, testified that Claimant was one of two 
clerical employees of Worcester Bus Company, Inc. He fur­
ther testified that following the loss of the school bus 
contract in August, 1977, about half of.the Company's char­
ter business was lost, due to tie-ins between the charter 
business and the school bus business. In late 1977, in the 

opinion of the Comptroller, there was not sufficient work 

i n t h e c h a r t e r d epa r t men t f o r b o t h o f t he Com p a n y • s c 1 e r fc a 1 
employees. The President/General Manager of Worcester Bus 

Company, Inc., testified that the loss 9f the school bus 

contract had a tremendous effect, both directly and by re­
duction of charter work, on the amount of clerical work re­

quired in the office. He estimated that regular, routine 

clerical work in the office decreased by about sixty percent 

due to loss of the school bus contract and the decline of 
the charter business. 
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In ~er letter of April 4, 1978 Claimant characterized 

h£r duties as follows: 

I was transferred into the Charter Department where 
my duties included all the typing of intra and inter 
state charters, school bus charters, answering phones-~-­
taking orders for charters, taking complaints, general 
office work, and servicing the needs of the general 
public. While in the Charter Department, I also did 
typing for the Schedule Department for the re-ratings 
and bid-offs. 

At the hearing, Claimant testified that her duties spanned 

all three divisions of the Company, and that the other cler-

ical employee did most of the charter work. Both the Comp-

troller and the President testified that most of Claimant's 

responsibilities related to charter wor~. primarily the 
taking and typing of charter orders. The President testi­

fied that the other clerical employee, whose employment 
was not terminated, did the President's personal work and 

d i r e c ted , w i t h s u p e r v i s i on ,. t h e c h a r t e r s e r v i c e . T h o u g h 

the testimony is not without conflict, it appears that both 
clerical employees did a substantial amount of work related 

to the Company's charter business, that they each answered 
the phone and did general office work, and that Claimant 

did some mass transit work relating to scheduling. 

The testimony of the President and the Comptroller re­

garding the decline of charter business following the loss 

of the school bus contract was not questi-oned by Claimant 

in cross-examination of these witnesses, nor were these 

witnesses cross-examined regarding their testimony relating 

to the reduced need for clerica1 work following the decline 

in charter business. No attempt was made to show that 
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either witness was unqualified to testify regarding the de­

cline in charter business or the reduced need for-clerical 

support. No attempt was made to impeach the credibility of 

either witness. The sole evidence advanced by Claimant in 

o p p o s i t i o n t o R e s p o n d e n t s ' d e f e n s e w a s t h e t e s t i m o ri-y o f 

Claimant that she d~d not notice any reduction in the amount 

of work in the office following the loss of the school bus 

contract. 

The President/General Manager of Worcester Bus Company 7 
Inc., was the Claimant's direct supervisor. Given his po­

sition with the Company, in the absence of any challenge to 

his knowledge of operational details of the Company, and in 

the absence of any challenge to his credibility, I find in 

this case that the President was highly qualified to testify 

as to both the decline in charter business and the impact of 

that decline on the clerical needs of the Company. He de­

termined that7 due to the decline in charter business, the 
work load was not sufficient to support two clerical em­

ployees. His testimony as to both the decline in charter 

business and the clerical work load was corroborated by the 
former Comptroller of the Company. I determine7 based on 

the testimony and exhibits presented in this case, that 

Claimant's employment was terminated as a result of loss of 

the school bus contract and subsequent decline of charter 

business. As this is a cause otner than a project funded 

under the Act, Respondents have met their required burden. 
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Conclusion 

After review o~ the testimony, eviden~e ~nd other ma­

terial submitted by the parties, I conclude that Claimant's 

employment was not terminated as a result of or ~n antici-
' pation of any project funded by a grant oF assistance under 

the Act. Therefore, Claimant is not entitled to benefits 

under the applicable protective agreements. 

Dated this 20th day of 
in Washington, D.C. 

____ M_a~r~c~h~------• 1981 

Acting Deputy Assistant Secretary of Labor 
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UNITED STATES DEPARTMENT OF LABOR 

In re: 

HENRY J. COZZOLINO 
(Claimant) 

v • 

WORCESTER REGIONAL TRANSIT AUTHORITY 
and 

WORCESTER BUS COMPANY, INC. 
(Respondents) 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) ____________________________________ ) 

DEP Case No. 
78-lJc-45 

Summary: Claimant aUeged that he uus dismissed as a result of 
the loss by his employer of its school bus contract, ~hich loss 
he asserted uus due to operating assistance received by his em­
ployer. In the alternative, Claimant alleged that he was dis­
missed in anticipation of the takeover of his employer by Respon­
dent. Claimant failed to specify facts sufficient to iruiicate 
that his loss of employment may have been a result of the cited 
projects. · 

DETERMINATION 

Introduction 

This claim was initially submitted to the Department of 

Labor by Claimantts letter da~~d May 17, 1978 and was sup-
, . 

plemented by addition~l co~respondence from Cl~imantls 

counsel. Claimant asserts that ~e was dismissed as a result 
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of certain capital and operating assistance provided under 

the Urban Mass Transportation Act of 1964, as amended (the 

Act). Claimant seeks a determination by the Secretary of 

Labor with respect to his right to protections under Sec­

tion 13(c) of the Act. A hearing was conducted by a duly 

appointed representative of the Department of Labor on 

April 6, 1979. Both Claimant and Respondent were repre­

sented by counsel and participated at the hearing. This 

constitutes the determination of the Secretary of Labor. 

Issue 

Has Claimant's employment with Worcester Bus Company, 

Inc., terminated as a result of, or in anticipation of, a 

project funded, in part, by a grant of capital assistance 

or operating assistance made to Respondents under the Act? 

Background 

Claimant began his employment with the Worcester Bus 

Company, Inc., in October 1971 as the Director of its Char­

ter Division. In 1974, Claimant was assigned responsibility 

in the Company's inventory operations while retaining his 

position as Director of the Charter Division. Worcester 

Bus Company, Inc., was a Massachusetts corporation in the 

business of providing contract school transportation ser­

vices, contrac~ charter services and mass transportation ser­

vices. In September, 1974, the Worcester Regional Transit 

Authority, a body politic and corporate of the Commonwealth 

of Massachusetts, was established. Following the creation 

[f. S. Department of Labor I L::rbor-Management Services Adminis-tration 
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of Worcester Regional Transit Aut~ority, it contracted with 

the Worcester Su$ Company, fnc., to provide mass iransit 

services in its service territory. 

Three operating assistance grants were approved for 

the Worcester Regional Transit Authority during the period 

of Claimant's employment with Worcester Bus Company, Inc.: 

MA-05-4002, MA~OS-4018, and MA-05-4024.!/ The Department of 

Labor certified the employee protection provisions for 

these grant applications on July 28, 1977 (for MA-05-4002 

and MA-05-4018) and Marc~ 2, 1978 (for MA-05-4024}. Both 

certifications were based, in part, on the "national model 

agreement."_?/ In addition, the certifications for MA-05-4002 

and MA-05-4018 were based, i.n part, on a side letter dated 

July 8, 1977 between t~e ~orcester Bus Company, Inc., the 

Worcester Regional Transit Authority and the Amalgamated 

Transit Union Loc~l Division 22. 

Two capital assistance grants also were approved dur­

ing the period of Clafmant"s employment witfi Worcester Bus 

Company, Inc.: MASS-UTG-6 and MA-03-0050; MASS UTG-6 was 

a grant for 35 buses. Tfie Department of labor certified 

the employee protection provisions for MASS-UTG-6 on Febru­

ary 17, 1971, based in part on an agreement dated February 4, 

l/All grants referred to in this determination are grants for assistance 
under the Urban Mass Transportation Act of 1964, as amended. 

2/ 
- Ag~eement executed on July 23, 1975 by the American Public Transit 

Association and transit employee labor organizations. Worcester Bus 
Company, Inc., by letter dated July 8, 1977 and Amalgamated Transit 
Union Local Division 22. by endorsement dated March 31, 1977, became 
parties to the agreement. 
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1971 between the Worcester Bus Company, Inc., and the Amal­

gamated Transit Union Local Divt~ion 22, joined by the City 

o~ Worcester. MA-03;0050 was a grant for 22 buses and re­

lated equipment. The Department of labor certififtd the em­

ployee protection provision~ for MA-03-0050 on August 1, 

1977, based in part on an agreement and side letter dated 

July 8, 1977, between W~rce~ter Regional Transit Authority, 

Worcester Bus Company, Inc., and Amalgamated Transit Union 

Local Division 22. The buses and equipment purchased with 

this assistance were used by the Worcester Bus Company, 
Inc .• in its mass transit operations. 

The Worcester Bus Company, Inc., bid annually on its 

school bus contract on a competitive basis. The school bus 

contract was lost by the Company in 1977, and it no longer 
provided school bus service as of August, 1977. 

Claimant's employment with Worcester Bus Company, Inc .• 
was terminated by the President of the Company on Septem­

ber 2, 1977. Claimant was not represented by the Amalga­

mated Transit Union local Division 22 or any other labor 
organization. 

Subsequent to the termination of Claimant's employment, 

Worcester Regional Transit Authority purchased the assets 

of Worcester Bus Company, Inc .• assisted by grant MA-03-0077. 

The employee protection provisions for MA-03-0077 were cer­
tified by the Department of labor on October 18, 1978, based 

in part on an agreement date~ October 12, 1978 between the 

Worcester Regianal Transit Auihority, the Worcester Area 

Transportation Company and Amalgamated Transit Union local 
Division 22. Worcester Bus Company, Inc.'s contract with 

U.S. Depa:I'tmeni; of Id;or / Labor-Management Services Adminis-tration 
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W o r c e s t e r R e g i_ o n a l T r a n s. i t Au t ho r i t y t e r m i n a t e d a n o r a b o u t 

June 30, 1978, at which time a successor transit operator 

assumed mass transit op~rations under contract with Worces­

ter Regional Transit Authority. 

Claimant's Position 

Claimant asserts that his employment was terminated 

as a result of the foregoing operating assistance grants 

and capital assistance grants. Claimant advanced two 

alternative theories as follows: 

l. Claimant's employment was terminated due to 

the loss by the Worcester Bus Company, Inc., 
of its school bus contract. The loss of the 

school bus contract resulted from the operat­

ing assistance grants (MA-05-4002, MA-05-4018 
and MA-05-4024) and capital assistance grants 

(MASS-UTG-6 and MA-03-0050) provided under the 

Act. Therefore, Claimant's employment was 

terminated as a result of assistance provided 

under the Act. 

2. Claimant's employment was terminated in antici­

pation of the purchase of Wor~ester Bus Company, 

Inc.'s assets by the Wbrcester Regional Transit 

Authority, funded in part by capital assistance 

grant MA-03-0077. 
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Respondent's Position 

Respondent as~erts that Claimant is not protected by 

Section 13(c) of the Act for the following reasons: 

1. Claimant was not a member of the Amalgamated 

Transit Union local Division 22, and thus was 

not protected by the 13(c) agreements, nor 
was he specified as a protected employee under 

any grant contract. 

2. Claimant's employment was terminated due to 
dissatisfaction of the Worcester Bus Company's 

President with Claimant's performance, and not 
as a result of any project. 

Discussion 

A threshold issue is raised by the Respondent's con­
tention that Claimant, as an employee not a member of a 
labor organization that is a party to any applicable 13(c) 
arrangement, and not specified as protected in any grant 

contract, is not in a class of employees protected by Sec­
tion 13(c). This position is not supportable. Each grant 

contract incorporated the Secretary of labor's certifica­

tion of employee protection provisions meeting the require­
ments of Section 13(c) of the Act. Each certification con­

tained a provision stating that employees of mass transpor­

tation carriers in the service area of the project, other 

than those represented by the union, would be afforded 

U.S. Department; of Labor I I.abor-MCD'UJ{Jement SeP~Jices fl..dministration 
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substantially the same levels of protection as afforded to 

members of the union. Claimant, as an employee of the 

Worcester Bus Company, Inc., was clearly within this class 

of employees. Though the Department of labor ha~-determined 

that certain high level management personnel are not employ­

ees for purposes of Section 13(c),l/claimant was not shown 

to have any policy making authority, ownership interest or 

corporate office witn Worcester ~us Company, Inc., and does 

not fall witnin this exclusion. T~erefore, we conclude 

that Claimant is eligible for substantially the same levels 

of protection as afforded to members of the Amalgamated 

Transit.Union Local Division 22, under the applicable pro­

tective arrangements. 

To be entitled to protections under Section 13(c) or 

any applicable protective arrangement, Claimant's employ­

ment must have been terminated as a result of a project or 
projects under the Act. The applicable protective arrange­

ments provide: 

In the event of any dispute as to whether or not a partic­
ular employee was affected by the Project~ it shall be his 
obligation to identify the Project and specify the perti­
nent facts of the Project relied upon. It shall then be 
the Company's burden to prove that factors other than the 
Project affected the employee. The claiming employee 
shall prevail if it is established that the Project had 
an effect upon the employee even if other factors may also 
have affected the employee (Hodgson's Affidavit in Civil 
Action No. 825-71). 

1./ Salaried Employees v. Nassau County,· DEP Case. No. 75-13c-7 (Jan. 30, 1975). 
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Claimant has identiffed six projects, and has argued two 

alternative theories fn an attempt to show that hf~ employ­

ment was terminated as a result of the identified project 

or projects. Each theory is discussed below. 

Loss of school Bus contract 

Section 13(c} provides protections for employees 

affected by mass transportation projects. No protection 

is afforded by Section 13(c) to employees affected by as­

sistance provided for school bus or charter bus services. 
In support of his first theory, Claimant identifies three 

operating assistance grants and two capital assistance 
grants.!/ Claimant asserts that these projects placed cer­
tain unspecified restrictions on Worcester Bus Company, 

Inc.'s school bus division, requiring certain unspecified 
changes in the school bus division that may have resulted 
in the loss of the school bus contract. However, Claimant 
provided no identification of the changes alleged to have 

resulted from such restrictions, nor did Claimant solicit 
testimony at the hearing regarding such changes. 

Claimant further asserts that the assistance provided 
under the Act allowed Worcester Bus Company, Inc., to up­

grade and expand its transit system and assets, consent to 

higher wage demands, and generally to incur a higher cost 

structure than it would have incurred without the assis­

tance. Claimant concludes that this increased cost struc­
ture prevented the Company frnm effectively competing for 

~~MA-05-4002, MA-05-4018, MA-05-4024, MASS UTG-6 and MA-03-0050. 
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tbe ~c~ool bus contract, re~ulting in the los~ of_ t~e con­

tract in 1977 to a low~r hidder. Claimant's counsel, fn 

~is letter of December 1, 1~78 describes the effect of the 

loss of the ~chool bus contract as follows: 

The loss of the contract meant the liquidation of a major 
income producing division of the Bus Company. Loss of in­
come economically translated into the elimination of jobs 
and layoffs •.. The loss of the contract and the sale of 
the Company obviously affected the transit division of 
the Company for which assistance under the Act was pro­
vided. It also affected [Claimant] ... 

UMTA funds which were received for the Transit Division in 
reality affected all parts of the Company and consequently 
all employees due to the way the Company was organized. 
Therefore, the reverse would also be true, the loss of the 
school contract adversely affects the whole Worcester Bus 
Company which would include the Transit Division and also 
all employees affected by the Transit Division, this would 
include [Claimant]. 

Section 13(c} and the applicable protective arrange­
ments provide protections only for employees who are af­
fected as a result of a project. Though the term 11 project" 

is broadly defined in the applicable agreements to include 

"any changes~ whether org~nizational, operational, techno­
logical, or otherwise, which are a result of the assistance 

provided," changes in character of employment brought about 

by causes other than a project are specifically excluded 

from coverage. 

Claimant concedes, for purposes of this theory, that 

~is employment was terminated as a result of the loss by 

Worcester Bus Company, Inc., ot its school bus contract. 

Were tnere no connection between the projects relied upon 
by Claimant and the loss of the school bus contract, the 
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loss of the contract would clearly 5e a cause other than the 

project. and thus not within the perview of Secti~n 13(c) or 

the applicable protective arrangements. Clafmant attempts 

to supply the required connection between the cited projects 

and his loss of employment by alleging that the assistance 

provided for the projects resulted in the loss of the school 

bus contract. 

The assistance relied upon by Claimant was provided un­

der the Act for the purposes of financing mass transporta­

tion services. Mass transportation as defined in Section 

l2(_c)l6) of the Act specifically excludes both school bus 

and charter service. The assistance, provided under Sec­

tions 3 and 5 of the Act, was not provided for the benefit 

of the Companyts school bus operations, nor could it have 

been provided for that purpose. Though there was testimony 

that mass transit buses were sometimes used for charter or 

school work, the Administrator of the Worcester Regional 

Transit Authority testified that the Worcester Bus Company, 

Inc., was subsidized only for costs incurred in the mass 

transit service. Hfs testimony was corroborated by the 

President of Worcester Bus Company, Inc. and by the former 

Comptroller of the Company. We conclude that no direct as­

sistance was provided to the school bus or charter opera­

tions of the Company. 

In effect, Claimant is alleging that the assistance 

that was provided to the mass transit functions of Worcester 

Bus Company, Inc., had a spillover effect on all operations 

of the Company •. and therefore ·Flis· termination was indirectly 

caused by mass transit assistance. While it is conceivable 
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that such a spillover effect could result from the .assis­

tance provided, such an effect is not inevitable, nor even 

the most probable effect of the assistance. It is equally 

plausible that the mass transit assistance had n~effect on 

the school bus functions of the Company or, by increasing 

the viability of the Company's mass transit functions, had 

a beneficial effect on the school bus functions of the 

Company. When the direct cause of termination of an indi­

vidual's employment is a cause other than a project, it is 

the responsibility of the Claimant to show the alleged con­

nection between the Project and the direct cause of termi­

nation of employment. In this respect, it is necessary to 

review the evidence submitted by Claimant to support his 

first theory of causation. 

Claimant submitted as support for his first theory an 

excerpt from the application filed by the Worcester Regional 

Transit Authority for cap1tal assistance grant MA-03-0077. 

The excerpt stated that, "the Authority has objected to a 

provision in the 13{c) agreement which could provide job 

protection to employees of the WBC in the event the Company 

loses its school transportation contract." This submission 

indicates that the Worcester Regional Transit Authority had 

anxiety over possible implications of 13(c) protections. 

It does not supper~ the allegation of a causal connection 

between the mass transit assistance and the loss of the 

school bus contract. 
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Claimant also su5mitted a copy of a letter of agree­

ment, executed on July 8, 1977 5y t~e Worcester Regional 

Transit Authority, the Worcester Bus Company, Inc., and the 

Amalgamated Transit Unfon Local Division 22. Cla~imant 

placed particular empnasfs on paragraph 5, which states: 

The parties· hereto recognize that the Company is in 
the business of providing contract school transportation 
services ("scnool s·ervices"), contract charter services 
C'charter services") and mas·s- transportation services, 
which_ services are performed by employees represented by 
the Union on an integrated operation basis. In light of 
the foregoing, the parties hereto agree that any changes 
(including terminations) in the Company's business 
(school services, charter services or mass transportation 
services) causing fluctuations in volume and character of 
employment that are unrelated to the Federal assistance 
("Project") shall not be deemed to be an event occurring 
"as a result of the Project" as that term is defined in 
Section 1 of the National 13(c) Agreement, or in any 
13 (c) Agreement. 

This provision is inconclusive as to whether a termination 
of the Company's scnool 5us business would be, in the opin­

ion of t~e parties to tne agreement, caused by any Federal 

assistance. The provision does not set forth any facts 
demonstrating that the loss of the school bus contract re­

sulted from Federal mass transit assistance. 

Newspaper articles were also submitted ·by Claimant. 

One article, published in tne Worcester Telegram tMassa­

chusetts) on June 17, 1977, expressed the opinion that in 

the absence of Federal and local government operating as­

sistance 6eginnfng November,.l974, the Worcester Bus Com­

pany, Inc., would not have been able to bid on the city's 

school bus contract. In another article, published in the 

Worcester Gazette (Massachusetts) on June 17. 1977, there 

U.s. Department of Labor j Labor-Ma::na.gement Serviees Adminis-tration 
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was discussion of the possible effects, including layoffs, 

of the potential loss of the .Company•s school bus service. 

Though newspaper articles such as these have little value 

as evidence, the articles proffered do not contain any 

facts supporting the alleged connection between the mass 

transit assistance and the loss of the school bus contract. 

It is important to note that the President of Worcester 

Bus Company, Inc., the former Comptroller of Worcester Bus 

Company, Inc., and the Administrator of Worcester Regional 

Transit Authority were present at the hearing and available 

for questioning by Claimant. Despite their availability, 

no attempt was made to question them for purposes of elicit­

ing facts relating to any possible impact of the mass 

transit assistance on the cost structure of Worcester Bus 

Company, Inc., or on the school bus functions of the Com­
pany. The only significant statement made at the hearing 

relating to the cost structure of Worcester Bus Company was 

the Administrator•s observation that a large percentage of 

the Company•s operating costs were attributable to the union 

scale wages of the Company•s operators and mechanics. How­

ever, the payment of such wages can hardly be attributed to 

the assistance and cannot alone provide the needed factual 

support for Claimant•s allegation. 

The Claimant has failed to identify any pertinent facts 

supporting the alleged relationship between the cited mass 

transit assistance and the loss of the school bus contract 

by Worcester Bus Company, Inc. Thus~ even if it could be 

shown that the termination or Claimant•s employment re­

sulted from loss of the school bus contract, no connection 
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has been demonstrated between the cited assistance and his 

loss of employment. Theref6re, we contlude that Claimant 

is not entitled to prot~ctions under Section 13(cl on the 

basis of his first th~ory. 

PurchAse of Worcester Bus Company assets 

In support of his second theory, Claimant identifies 

capital assistance grant MA-03-0077, which grant funded, in 

part, the purchase of the assets or Worcester Bus Company, 

Inc., by Wortester Region~l Transit Authority. Claimant's 

employment was terminated on September 2, 1977. The acqui­
siti.on of the assets or Worcester Bus Company, Inc., by 

Worcester Regional Transit Authority, and the termination 
of the service contract between the two entities, occurred 

on or about June 30, 1978. Claimant asserts that his em­

ployment was terminated in anticipation of the acquisition. 

Paragraph 7 or the applicable employee protection 
agreemant provide~ that the phrase "as a result of the Pro­
ject .. includes "events occu·rring in anticipation of ... the 

ProJect ..... The President of Worcester Bus Company, Inc., 
testifi.ed tftat negotiations for sale of the assets of the 

Company were under way by October or November of 1977. The 

President further testified that, due to legal restrictions, 

Worcester Regional Transit Authority could not purchase the 

W o r c e s t e r B u s Com p a n y , I n c • " s c li.a r t e r 1 i c e n s e . The t e r m i -

nation of Claimant~s employmeQt in this case occurred ten 

months before tHe effective daie of the purchase of 

Worcester Bus Company, Inc.~s assets by Worcester Regional 

TJ. S. Department of U::Jbor I Wbor-Ma:nagemen.t Servi<:es Adminis tra:tion 
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Transit Authority_ Furthe~, the termination occurred prior 

to t~e period, esta~lished by testimony of the ·President of 

Worcester Bus Company, Inc., during which serious negotia­

tions were underway relating to tfie acquisition. -o~ the 

record available to us, we find that identification of the 

acquisition ten months subsequent to tne termination of 

Claimant's employment, alone, is not sufficient to satisfy 

the requirem~nt that Claimant identify a project and specify 

pertinent facts to show an arguable relationship between the 

project and the loss of his employment. As Claimant has 

failed to show pertinent facts indicating that his loss of 

employment may have resulted from the acquisition, it is not 

necessary to consider whether the termination of his employ­

ment was for cause, as asserted by Respondent. 

Cone lu s ion 

After review oF the testimony, evidence and other ma­

terial submitted by the partfes, we conclude that Claimant•s 

employment was not terminated as a result of or in anticipa­

tion of any project funded by a grant of assistance under 

the Act. Therefore, Claimant is not entitled to benefits 

under the applicable protectfve agreements. 

Dated this 20th day of 
at Washington, O_C. 

Acting 

--~M~a~r~c~h~----· 1981 

etary of Labor 
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UNITED STATES DEPARTMENT OF LABOR 

In re: 

JACK C. KARLIN 
(Claimant) 

v . 

CAPITOL DISTRICT TRANSPORTATION 
(Respondent) 

) -
) 
) 
) 
) 
) 
) 

AUTHORITY) 
) ____________________________________ ) 

DEP Case No. 
78-13c-51 

Summary: A non-union emptoyee claimed entitlement to pension 
benefits equivalent to those of the unionized employees. The 
claim relied upon alleged oral assurances made by the predeces­
sor employer. No written pension document was introduced clearly 
pertaining to Claimant. A letter and an affidavit written after 
the fact, did not suffice to establish the Claimant's pension en­
titlement to the claimed benefit. Benefits of allegedly similarly 
situated employees also did not suffice. Prior existence of the 
claimed benefit uxzs not established; therefore, entitlement to 
protection of the alleged benefit eould not be deterrrrined. The 
elaim was dismissed. 

Claimant Jack C. Karlin brought this matter to the De­
partment of Labor by letter of December 28, 1978 ~equesting 

a determination of his entitlement to certain pension bene­

fits. Mr. Karlin claims entitlement to these pension bene­
fits under Section 13(c) of the Urban Mass Transportation 

Act of 1964~ as amended (UMTA). Section 13{c) requires pro­

tection of pension and other benefits from being adversely 

affected by a project under the Act. This claim was heard 

in Albany, New York on May 8~ 1979 by a hearin~ officer 
designated by the Department of Labor. Both parties were 
represented by legal counsel. 
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STATEMENT OF FACTS 

For more than a decade prior to 1970 the Schenectady 

Transit Company had provided private mass transit services 

i n t he co u n t i e s o f S c h en e c t a d y a n d A 1 b a n y . 0 n A p r·ll 6 , 1 9 7 0 , 

this private mass transit entity was purchased by the City 

and the County of Schenectady. Simultaneously the City and 

County of Schenectady employed a private management firm, 

National City Lines Management (NCM) to operate the newly­

acquired transit services for the City-County system. 

Effective on or about October 2. 1970 the Capitol District 

Transit Authority (CDTA) took over these transit operatidns 

from the City and County and continued to employ NCM as 

operating agent. On August 16, 1973, the Authority replaced 

the private ,operating agent, NCM, with the Capitol District 

Transportation System. an integral subordinate of the Author­
ity. Thereafter the Authority operated this mass transit 

system through its dependent, internal operating arm. 

Claimant began employment May 14, 1956 with the original 

transit entity, Schenectady Transit Company. He remained on 

Schenectady's payroll until the April 6, 1970 purchase by 

the City and County of Schenectady. At that time he became 

an employee of NCM, the private -operating agent. He remained 

on NCM's payroll when the CDTA purchased the transit" system 

from the City and County in 1971. Then on January 29, 1973, 

he·was transferred to the payroll of the Authority (CDTA). 

When NCM began managing the transit system on April 6, 

1970, it entered into a collective bargaining agreement 

effective May 18, 1970 with Lofal 1283 of the Amalgamated 

Transit Union (ATU). As an accountant, Claimant was not 

U.S. Depaxtment of L::Wor I Lahar-Management Services Administration 
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considered part of the bargaining unit and was expressly 

excluded from coverage under Artic1e II, Section 2.02 of 

the May 18th agreement. Portions of this agreement are 

significant here because this claim rests primarily upon 

the assertion that non-bargaining-unit employees,-~lthough 

not provided a written contract concerning working condi­

tions, were assured of receiving the same pension benefits 

as those established under Article XXIV of the May 18, 1970 

collective bargaining agreement. Article XXIV provides 

that: 

"During the l-ife of this agreement_, employees 65 years of 
age and over ZJho were on the payroll of the Company as of 
May 17, 1970, may retire from active seru

7
ice and shall be 

paid fifty doUars ($50. 00) per month. "L 

This amount was increased to $60.00 per month in 1972. 

As a r~sult of his 1973 transfer from NCM, a private 

firm, to CDTA, a public body, Claimant was considered a pub­

lic employee and therefore became eligible to, and did, JOln 

the New York State Retirement System. It was stipulated by 

the parties during the hearing that the monthly benefits 

provided by the State Plan would be significantly greater 

than the sixty-dollar per month benefit provided under 

Article XXIV of the bargaining agreement. In addition, it 

was stipulated that the State Plan would only take into con­

sideration Claimant's service time as of the date he joined 

the Retirement System. 

1_/ The entire provision reads in full: "During the life of this agree­
ment, employees 65 years of age and over who were on the payroll of 
the Company as of May 17, 1970 may retire from active service and 
shall be paid fifty dollars ($50.QO) per month. It is understood, 
however, that alLpersonnel employed after May 17, 1970 must have 30 
years of continuous active service and be 65 years of age before being 
eligible for retirement." 
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Respondent admits that it {CDTA) and its subordinate, 

Capitol District Transit System, both can be considered as 

bound by the 13(c) Agreement of March 5, 1970. That Agree­

ment forms the basis for the Secretary of Labor's certifica­

tion of Respondent's pertinent UMTA project No. N~-UTG-0015, 

with the further condition that equivalent protections shall 

be provided to mass transit employees not covered by that 

Agreement. 

On July 27, 1977, Claimant requested formal confirma­
tion from the trustees of CDTA of his rights to the $60.00 

per month benefit under the NCM pension plan. Unable to 

obtain the sought-after confirmation, Claimant filed a 
petition with the Department of Labor in an attempt to 
establish his precise pension rights. 

ISSUES 

l) Did Claimant have a pension benefit with NCM 

at the time of the grant. 

2) If Claimant had a pension benefit at the time 
of the October 1970 takeover, was this pension 
worsened after the takeover by CDTA and the 

federal grant. 

U.S. Department of J..abor I Labor-Management Services Administrat-Z:on 
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Position of Claimant 

During the years NCM managed operations for the various 

public bodies, the non-bargaining unit employees were not 

protected by a written contract concerning pension benefits. 

Claimant asserts that these employees were assured orally of 

receiving the pension benefits that were extended to union 

members under Article XXIV of the 1970 collective bargaining 

agreement. Claimant contends that his right in the disputed 

pension benefit attached on May 17, 1970 by virtue of his 

employment with NCM. In this connection Claimant asserts 

that he will become eligible to retire under the plan on 

his sixty-fifth birthday regardless of whether he remains 

an employee in the transportation industry. 

Therefore, Claimant continues, while CDTA may not have 

been compelled under Section 13(c) to provide any additional 

pension benefits (i.e. the New York Retirement System), it 

is compelled by Section 13(c) to continue separately the 

rights and benefits that he feels had vested as of May 17, 

1970. He suggests that an attempt to discontinue these 

rights would not only deprive him of a benefit that existed 

before the project but would also fail to credit and protect 

fourteen years of past service. This allegedly would create 

a worsening of his employment conditions in violation .of 

Section 13(c) protections. 
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~ion of Respondent 

Respondent denies that the Claimant is entitled to the 

pension benefit which was established in the 1970 collective 

bargaining agreement between NCM and the ATU. Re-s-f}-Ondent 

maintains that this Claimant was not a beneficiary of the 

disputed pension rights because the collective bargaining 

agreement, upon which the claim initially relies, specifically 

excludes all clerical and office workers in all offices of 

the Company. According to Respondent, Claimant, as such 

employee, had no right to a pension benefit while employed 

by NCM, because of this general exclusion. Respondent argues 

that Claimant has not established his right to the disputed 

benefit and, consequently, is not entitled to any l3(c) pro­

tection of the disputed pension benefit. 

DISCUSSION 

Respondent raised several other objections and defenses 

to this claim. We need not address those points in this 

decision since, for the reasons discussed below, we have 

determined that the instant claim is not sustainable. 

The initial question in this dispute is whether Claimant 

was entitled to a pension benefit while employed by National 

City Lines Management Inc. In this, Claimant has the burden 

of s.howing that he had a bona fide right to the claimed bene­

fit prior to the alleged affect of the UMTA project. Specifi­

cally, it is Cl?imant's burden. to prove that NCM provided him 

with the disputed pension benefit. 

U.S. Departr.rent of Lahar I Lahar-Management Services Administration 

.1.. , 11 r 

Cathi
Typewritten Text
A-145
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In an effort to. carry his initial burden, Claimant sub­

mitted a copy of Description Amendment Form D-lA ·dated 

March 9, 1971 (Exhibit 1). This form was filed with the 

Secretary of Labor by NCM pursuant to the Employee Welfare 

and Pension Plans Disclosure Act (hereinafter th~-nisclosure 

Act). This form stated that, in addition to its welfare 

plan, NCM was also providing a pension plan effective May 18, 

1970. Tracking directly the language of Article XXIV of the 

1970 collective bargaining agreement, the amendment stated· 

the following: 

Addition to Plan - unfunded pension payments made from 
regular cash account of company from revenue derived from 
operations. Employees 65 years of age and over who were 
on payroll of the company as of May 1~ 1970 may retire 
from active service and shall be paid fifty dollars ($50. 00) 
per month. All personnel employed after May 1~ 1970, must 
have 30 years of continuous active se~Jice and be 65 years 
of age before being eligible for pension. Plan established 
by bargaining agreement. 

Without more, this material does not suffice to establish the 

application of a collectively bargained pension plan to employ­
ees not covered by the collective bargaining agreement. 

As further evidence to support the existence of his 

right to the disputed pension, Cliimant submitted (hearing 

exhibit 6) the March 6, 1970 management agreement between the 

County of Schenectady and National· City Lines Management 

Corporation (NCM). Employei costs are the focus of Section 

9(b) of this agreement: 

(b) All other employee costs~ including but not limited 
to all costs and expenses under a collective bargaining agree­
ment ur~th Division 1283, Amalgamated Tra~$it Union, to be 
assumed by Company or as subsequently modified, cunended~ or 
changed u:rith the prior approval of County. Company shall 
also be reimbursed for pension.payments directed by County 
to be made including pension payments to non-union retirees~ 
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provided, r~ever, that any payments of pension to any 
retired errployees or to any non-union retirees under the 
terms of the collective bargaining agreement shall not be 
interpreted as a change in or admission of liability for 
said pension payments by either Company or County. 

Arguing that it was NCM policy to follow throug~·with County 

policy on these matters, Claimant maintains that Section 9(b) 

of the March management contract demonstrates that both the 

County and NCM anticipated two months before the "May" 

collective bargaining agreement that pension payments 

would be directed to non-union employees. While this may 
be a possible interpretation of Section 9(b), it is at least 

equally reasonable to construe that section as referring 

only to retirees within the bargaining unit. 

The Claimant maintains that his sought pension benefit, 
allegedly vested in the amount of $60.00 per month andre-

ceivable upon his retirement and attainment of age 65, was ( 
verbally assured to him by the County of Schenectady prior 
to Respondent's 1973 takeover of transit operations.· More-
over, he asserts that NCM, the private management company, 
was owned and controlled by the County and that it was 
NCM's policy to implement County policy. In support of 

this, Claimant submitted under protest by Responde~t a 
letter allegedly from Mr. David Washburn, former Vice Presi-
dent of Schenectady Transit Corporation, stating that he 

and the Claimant were included in the pension plan in the 
1970 collective bargaining agreement. An affidavit was 

also submitted over Respondent's objection from Mr. Carl 

Sanford, County Executi.ve of Schenectady County from 1968 

to 1977. Mr. Sanford therein states that the County's 

policy was to 9rant to all County employees including the 

Claimant the same fringe benefits, including pension bene-
fits. Mr. Sanford's affidavit contains the further statement 
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that, at the time of the takeover, it was assumed that all 

employees (including the Claimant} would continue -to receive 

the same benefits they had enjoyed with the County. 

Mr. Sanford states that he readily believes that the Claimant 

was not covered by the collective bargaining agreement but 

was entitled to the pension benefits provided therein. 

This letter and the affidavit are of inconclusive 

weight in evaluating the positions of either party. Even if 

one were to accept the documents at face value, they suffer 

from some uncertainties. The affidavit, for example, states 

its author's disposition to believe that the Claimant was 
covered by the disputed plan, but does not affirm that su~h 
was the fact without question. The affidavit also indicates 

that it was assumed by the County Executive that the Respon­
dent would provide the Claimant with the same benefits as 
he had received with the County. This assumption on behalf 
of the County does not approach proof of an obligation rest­
ing upon the Respondent, CDTA. Beyond this, there has been 
no opportunity to resolve these uncertainties, inasmuch as 
neither Mr. Washburn nor Mr. Sanford was available at the 
hearing. 

The Claimant has not sufficiently demonstrated that he 

had a pension benefit that may be protected by Section 13(c) 

of the Act. Upon receipt of the request of the Claimant for. 

a determination regarding his pension benefits in this case, 

we requested that the Claimant furnish specific information 

regarding the project and the facts upon which the claim was 

based. We also requested copies of plan documents and any 

other information which would show that the Claimant was en­

titled to the pension benefit and to show that this benefit 
was worsened as a result of the takeover. The Claimant has 
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not submitted plan documents, any plan records or County 

records or statements from the plan administrator or from 

County officials which would show what, if any, pension 

benefit the Claimant was entitled at the time of the fed­

eral grant. The Claimant relies on alleged pension payments 
to o t her em p 1 o y e e s s i m i 1 a r i 1 y s i t u a ted , t he 1 a n g u a-g-~ o f t he 

collective bargaining agreement, and an affidavit regarding 

County policy. However, there is no record to indicate how 

the County policy was in fact effectuated. The parties dis­

agree on the critical points of whether Claimant was covered 

by the disputed pension plan. They further disagree as to 

whether Respondent incurred any liability for such pension 

(if Claimant were covered) or whether the liability remained 
with NCM and/or the County. We cannot reach any conclusions 
regarding the merits of the position of either party in this 

matter. Based on the material submitted by the parties re­
garding this claim, we cannot determine wh~ther or not the 
Claimant had an entitlement or right to the disputed pension 

benefit at the ti~e of the grant. As a result, it is not 
possible to determine whether such alleged benefit has been 
worsened or whether the Claimant is entitled to any protec­
tion of that claimed pension benefit. Therefore, this claim 
is dismissed. This result, of course, does not prejudice 

the right of the Claimant to bring an action or pursue what­
ever other private remedies he may have to establish his 
right to the claimed pension benefits. 

Dated this 3rd day of __ N_o_v_e_m_b_e_r ______ , 1 9 80 

at Washington, D.C. 

Wi 11 i am P .Ho g{)O{i . 
Assistant Secretary of Labor 
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UNITED STATES DEPARJMENT OF LABOR 

In re: 

JOSEPH LUCIDO, ET AL. 
(Claimants) 

v. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

DEP Case No. 
78-lJc-53 

THE CITY OF SIMI VALLEY 
and 

CAL-COAST CHARTER 
(Respondents) ______________________________ ) 

Su~ary: Claiman~s alleged they had been denied certain 
pro~ected benefits pursuant ~o Section 13(c) and tha~ one 
Claimant had been constructively Laid off in retaliation for 
seeking Section 13(c) protections. In the hearing before 
the Department of Labor Claimants ~ere unable to demons~rate 
a ~orsening or loss of any benefi~ or righ~ within the scope 
of Section 13(c) protections. The claim ~as dismissed. 

DETERMINATION 

Jurisdiction 

This constitutes the Secretary of Labor's final and 

binding determination in the a~ove claim to employee pro­

tections under Section 13(c) of the Urban Mass Transporta­

tion Act of 1964, as amended (UMTA). As a condition of 
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the UMTA project cited bela~. the City of Simi Valley 
--

agreed that no mass transit employees in the service area 

of the project would be adversely affected by it. The City 

further agreed that any dispute over these emplo~_ee protec­

tions may be submitted to the Secretary of Labor for final 

determination. 

The dispute was filed with the Secretary October 6, 

1978. The Claimants have named two employers as Respondents 

in this case, the City of Simi Valley, California and a pri­

vate bus company, Cal-Coast Charter of Oxnard, California. 

The Claimants are employed by the private company, Cal-Coast 

Charter, which provides bus drivers (the Claimants herein) 

for the municipal Simi Valley transit system as a contracted 

service. During the Department's consideration of this claim 

the employees formed a labor organization which secured col­

lective bargaining rights for these bus drivers through an 

election under the National Labor Relations Act. The labor 

organization is not signatory to any employee protective 

agre-ement under Section l3(c), however. 

The Claimants have an initial obligation to identify 

the pertinent project {grant of Federal funds under the 

Urban Mass Transportation Act). They cited UMTA project 

number CA-03-0068, certified by the Department of Labor 

June 14, 1973 as providing the fair and equitable protec­

tions required by Section 13{c}. That project granted 

capital assistance to the City for the purchase of buses. 

This is the only pertinent project for this proceeding. 

The City has applied for additjonal UMTA funding but that 

is not relevant to this case. 
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A hearing on this case was held June 8, 1979 in Simi 

V a 1 1 e y , C a l i f o r n i a b e f o r e a h e a r i n g o f f i c e r a p p o in te d by 

the Department. The principal Claimant attended with lay 

representation and both Respondents attended with legal 

counsel. Counsel for the private transit company-raised a 

preliminary challenge to the naming of the company as a 

respondent in this dispute, on the grounds that Cal-Coast 

Charter does not receive Federal funds under the Act and 

has neither entered into any agreement nor accepted any 

conditions to provide Section 13(c) protections. I have 

found no liability on the part of Cal-Coast Charter in this 

claim and, thus, find it unnecessary to rule on this 
objection. 

Issues 

The principal Claimant, on behalf of himself and 
approximately ten other employees, alleged denial of pro­

tected wages, job security, sick leave, freedom of speech, 

and other benefits in contravention of Section 13(c) of 

the Act. He further alleged, individually, that he had 

been placed in a constructive layoff situation in retali­

ation for information he sought and/or supplied pertaining 
to Section 13(c) protections. 
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Position of Claimants 

Claimants offered the following to describe their 

claim for employee protections and the requested remedy. 

They are not, and have never been, employees of the City 

of Simi Valley. With respect to the alleged denial of 

protected wages, Claimants admit that during the period 

in question they did not suffer any reduction in their 

wage rates nor in other benefit levels. Rather, they be­

lieve that they are entitled to receive all (or most) of 
the difference between the wage rates paid to them by the 

private company and the hourly rate upon which the City 
bases its payment to that company for the contracted ser­
vice of supplying drivers for the City's buses. In the 

alternative, Claimants believe they should receive the 
same compensation and benefits as employees of the City. 

In referring to their request for protection of bene­
fits under Section 13(c), Claimants point out that they do 
not have, and have not enjoyed previously, sick leave, med­

ical coverage, hospitalization, etc. as enjoyed by employ­
ees of the City. However, they seek benefits equivalent to 
those City benefits. In the areas of job security and free­
dom of speech, the claiming employees expressed concern 
that they do not have protection from arbitrary actions of 
their employer and his agents or from such actions of the 

City. They also claimed that their general constitutional 

rights to freedom of speech have been denied. 
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It was asserted that one Claimant suffered a construc­

tive layoff in that he was not given his customary number 

of hours of wort for a period of four to five weeks in Sep­

tember and Octob~r of 1978. During that time he was pre-

v e n t e d fro m co 1 1 e c t i n g u n em p 1 o y me n t b e n e f i t s b e c a ys_ e h e 

was given certain hours of work on an "emergency only 11 

basis. Early in the processing of this case the Claimants 

had suggested that this action was in retali~tion for the 

individual •s efforts to discover and pursue his rights un­

der Section 13(c). In testimony at the hearing, however, 

this Claimant reversed this suggestion. 

The above summarizes the testimony, evidence and argu­

ment proffered by the Claimants to establish this claim. 

There was no additional substantive evidence or testimony 

to demonstrate that their employment interests have been 
worsened or that they have been denied protections in their 
employment. 

Position of Re~pond~nts 

In answering these allegations Respondents deny that 

the Claimants' wages, benefits, privileges~ rights~ or 

other employment interests have been worsened. Counsel 

for the City moved for dismissal of this matter upon con­

clusion of the employees• presentation. The motion was 

based on the alleged failure of the Claimants to suggest a 
prima facie claim. The motion asserts that Claimants have 

shown no worsening of any righ~s, privileges, benefits, or 

other conditions and interests of their employment. The 
motion maintains that, consequently, Claimants have not 
pointed to any denied protections. 
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Decision 

After entering the motion to dismiss, Respondents ad-

dressed the substantive issues in this case. It Ls not 

necessary to discuss that presentation here because I have 

determined that the Claimants have failed to state any 

facts to show that a Federal project could have affected 

the Claimants. They complain of dissatisfaction with their 

employment conditions, but they have not met the threshold 

obligation to demonstrate a worsening or loss of any bene­

fit or right with respect to their employment conditions. 

Claimants seek to gain improvement in the working conditions 

which existed after the project but without being adversely 

affected by the project .. The terms and conditions of the 

13(c) certification protect the status quo of employment 

conditi.ons from adverse effects of the project. These pro­
tections do not require the changes requested by Claimants 

in this case. Therefore, this complaint is dismissed for 

failure to show any worsening of the rights, privileges, 

benefits, or other conditions of employment as a result of 

the Federal project. 

Dated this Jf'd" day of 
at Washington, D.C. 

) 

_.J--=...!'!:II:...:.;~Of------, 1 9 81 

~~~ 
Ronald· J. St. Cyr 

Deputy Assistant Secretary of Labor 
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UNITED STATES DEPARTMENT OF LABOR 

In re: 

THOMAS POVLITZ 
(Claimant) 

v. 

MARYLAND MASS TRANSIT ADMINISTRATION 
(Respondent) 

) 
} 
) 
) 
) 
) 
) 
) 
) 
) ___________________________________ ) 

DEP Case No. 
78-13c-54 

Summary: Claimant alleged that his position as Project Director 
was terminated as a result of a project. At all times during his 
protective period Claimant was employed and received a salary 
that exceeded his salary as Project Director~ and fringe benefits 
that were similar to, or greater than, the benefits that he re­
ceived as Project Director. As no worsening of salary or fringe 
benefits was shown, the claim was denied. 

DETERMINATION 

urisdiction 

This constitutes the final and binding determination in 
the above case. The instant petition was filed with the De­
partment of Lab~r by letter d~ted October 25~ 1978~ from the 
Claimant. The action requests a determination in accordance 
with Section l3(c) of the Urban Mass Transportation Act of 
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1964, (UMTA) as amended, as to w~ether t~e Claimant's former 

position of Project Director was termi.nated b.y act-ions of 

the Maryland Mass Transit Administration, ~erein called Re­

spondent, as a result of a federally funded project under the 

Act. This case was heard August 8, 1979, before ATan Nartic, 

appointed by the Department of labor. 

The Claimant has identified Respondent's project (MD-03-

0018) as the particular project which allegedly worsened his 

employment conditions. The Department of labor issued its 

letter of certification for the cited project on May 26, 1978, 
on the basis of a Section 13(c) agreement executed between 

the Amalgamated Transit Union and Respondent on October 17, 
1~72. The certification provided that mass transit employees 
not subject to the dispute resolution procedure contained in 

the parties' executed agreement may subm1t their disputes to 
the Secretary of labor for a final and binding determination. 
The Claimant has no labor organization representation and, in 

accordance with the procedure set forth in the Department of 

labor's certification for the cited project, he requested a 
determination of his dispute be made by the Secretary of 

La bot. 

Issue 

Claimant alleges that his position as Project Director 

was abolished as a result of the identified project which 

transferred the operation of lutheran Social Services' Pro­

ject Mobility (Mobility) to Respondent on May 27, 1978. 

Claimant maintains that after his position was abolished he 
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was without employment and lo~t those fringe benefits associ~ 

ated with his form~r position of Projec~ Director, Claimant 

requests a determination that he was entitled to a position 
and fringe benefits comparable to his former position and 
fringe benefits at Mobility, which were allegedlfwnrsened 
through federal funds. 

Jurisdictional Objections 

Section 16(b)(2) Objection 

Respondent states that Mobility was funded under Section 
l6(b)(2) of the Urban Mass Transportation Act and contends 
that no employee protective arrangements are required for 
Section l6(b)(2) grants. The instant case for employee pro­
tections alleges a worsening of employment conditions as a 
result of Respondent's capital assistance grant, MD-03-0018. 
That grant was funded under Section 3 of the Urban Mass 
Transportation Act and required, as a prerequisite, appropri­
ate employee protections to be certified by the Department of 
Labor under Section 13(c). This petition seeks relief as a 
result of an alleged worsening of employment as a result of 
Respondent's Section 3 grant. Therefore, it is not necessary 
to resolve RespondentJs contention that 13(c) protections do 
not apply to grants under Section l6(b)(2}. 
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T~e JACKSON Objection 

Respondent contends that the Secretary of Labor lacks 

authority to determine petitions of employees who allege 

that their interests have been worsened ttlrough tfre lise of 

federal assistance. Respondent argues that, in Ldcal 1285, 
ATU v. Jackson Tr~nsit Authoffty, et al., (U.S. District 

Court for the Western District of Tennessee, Civil Action 

No. 76-104-E), the Department of Justice filed a motion to 
dismiss on behalf of the Secretary of Labor on the ground 

that the rofe of the Secretary is limited to determining 

whether or not fair and equitable arrangements have been 
made. Local 1285 1 s contentions concern collective bargain­
ing agreement actions allegedly taken by Jackson Transit 

Authority subsequent to entering into the employee protec­
tive agreement certified by the Secretary of Labor. local 
1285 had failed to utilize or exhaust final and binding dis~ 

pute resolution procedures set forth in both the collective 
bargaining agreement and the Section 13(c) agreement. The 
Secretary of labor declined jurisdiction inasmuch as the 

parties had access to a self-governing final and binding 
dispute resolution procedure under each contested agreement.· 

Respondent's jurisdictional objection is not apposite to the 

instant case, however. The Department of L~bor•s letter of 
certification specifically provided that employees not sub­
ject to the dispute procedure provided in the parties• exe­

cuted Section 13(c) agreement may petition the Secretary of 
Labor for a final and binding determination of such disputes. 

Claimant,. having no recourse to that dispute procedure, appro­

priately requested a final and binding determination of his 

dispute with the,Secretary of Labor. Therefore, Respondent's 

objection does not bar the Secretary of labor•s jurisdiction 

of this matter. 
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The Substantive Case 

Respondent raised several objections concerning: 

(l) Claimant's employment status with Lutheran Social Ser­

vices, Incorporated and, (2) Claimant's eligibility.as a 

mass transit employee under the Urban Mass Transportation 

Act. It is unnecessary to address those objections here, 

however, since Claimant would not prevail in this action, 
for the reason cited below. Claimant contends his position 

was abolished when Respondent assumed operation of Mobility 
as a result of a federally funded project on May 26, 1978. 
Claimant maintains he is entitled to a comparable position 

which the Maryland Mass Transit Administration failed to of­
fer after his position was abolished. The position of Pro­
ject Director of Mobility continued from February 1, 1977, 
until May 26, 1978, for a period of one year, three months 
and three weeks. The Project Director earned an annual sal­
ary of $16,400 for the first year, which was increased to an 
annual salary of $17,548 on March 31, 1978. Fringe benefits 
included health and life insurance policies. 

Contrary to his initial filing, Claimant testified at 
the hearing that after his position was abolished on May 26, 
1978, he was employed with Klander and Associates as a Trans­
portation Planning Consultant on June l, 1978. At Klander, 

Claimant's annual salary was $22,000 and included similar 
fringe benefits associated with his former position at Mobil­

ity. Claimant further stated that after he was notified by 
Klander that his position would eventually be eliminated he 
sought new employment while h~ continued to work at Klander. 

On October 15, 1978, Claimant left Klander and assumed the 
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position of Dtrector of the Howard County elderly and handi­

cappe.d trans_portation program. I.n th_at po~i.ti.on ld.s annual 

salary was $22,000 ~{th beneftts stmtl~r to those associated 

with his position at Mobility. On November 17,. 1978,. Claim­

ant left Howard County and began working as a Senior Employ­

ment Representative of Amtrak. As an Employment Representa­
tive, Claimant earns an annual salary of $22,300 and greater 

fringe benefits than those associated with his position at 
Mobility. Thus, Claimant's testimony established that he 
was continuously employed from June 1, 1978, through and in­

cluding the August 1, 1979, hearing date. At all times dur­
ing this period he received a salary th.at exceeded his salary 
as Project Director of Mobility, and benefits similar to or 
greater than the benefits that he received as Project Direc­
tor of Mobility. 

Based on Claimant•s testimony, Respondent asserted that 
Claimant did not suffer any worsening of his position. I 
agree with Respondent that the record does not indicate any 
worsening of employment benefits or conditions for Claimant 
as a result of the project. Any monetary amounts of protec­
tion to which Claimant otherwise might have claimed entitle­
ment in this action have been negated and rendered moot by 
his improved employment condition subsequent to his termina­
tion as Project Director. Claimant has indicated he does 
not seek employment with Respondent but desires merely a de­
claratory judgement as to his rights. 

Based on the length of his employment with Mobility, 

Claimant's protective period would have expired in September 

1979. As the date through which Claimant may have been 
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entitled to protections has passed, and no worsening of 

Claimant's salary or employment· benefits has been·~hown, no 

purpose would be served in this instance by efforts to de­

fine what his rights might have been. Claimant's testimony 
at the hearing has removed the substance from his position 
and his alleged cause of action. Therefore, this petition 

for employee protections is denied. 

Dated this 24th day of 

at Washington, D.C. 

___ N_ov __ emb ____ e_r __________ , 1980 
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EMPLOttE PROTECTIONS DH~~ST 

UNITES STATES DEPARTMENT OF LABOR 

In re: 

WILLIAM R. DALTON, ET. AL. 
(Petitioner} 

v. 

DALLAS TRANSIT SYSTEM 
(Respondent) 

) 
} 
) 
) 
) 
) 
) 
) 
) ________________________________ ) 

DEP Case No. 
78-13c-56 

Summary: Petitioner described the events and the harm he 
suffered but failed to address possible causal connection 
between those adverse effects and one or more projects under 
the Aet. The claim was dismissed. 

DETERMINATION 

Bac kgroun·d 

This constitutes the final and binding determination 
in the above matter. The request for determination was 
filed with the U.S. Department of labor November 9, 1978. 
This action requests a determinationy pursuant to Section 
13{c) of the Urban Mass Transportation Act of 1964, as 
amended, that the Petitioner is entitled to continue to 
receive certain health insurance on the same basis he had 
previously b~en receiving it. A hearing was held June 22, 
1979 in Dallas, Texas by Paul F. Pothin, appointed by the 
Department of labor. · 
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Issue 

Is the City of Dallas (The Dallas Transit System} in 
violation of Section 13(c} of the Urban Mass Transportation 
Act of 1964 as a result of its October l, 1978 actio.n-by 
which it established a higher health insurance premium 
contribution rate for retired employees than for active 
employees? 

Facts of the Case 

The Petitioner was employed by the Dallas Transit 
System from May 5, 1929 to January l, 1973 at which time 
he retired. (It should be noted that the City of Dallas 
is the owner of the Dallas Transit System. The City 
Council is the only legally constituted authority with 
binding fiscal power.} At the time of Petitioner's 
retirement, he was employed in the capacity of Division 
Superintendent. Prior to 1968 employees of the Transit 
System were responsible for purchasing their own health 
insurance. For several years up to 1968 the Transit 
System permitted payroll deduction for this purpose. 
On July 29, 1968 the Dallas City Council (Resolution 
#68-3959) awarded a Group Health Insurance Contract to 
Blue Cross, to be effective October 1, 1968. This 
contract provided payment by the city for the cost of 
health insurance for active employees. After October 1, 
1968 those who retired were permitted under this plan 
to continue their health insurance for themselves at 
the same rate the City had paid for them when they 
were active employees. In 1970 the City changed 
insurance carriers but this provision was continued 
under the new plan. Finally, on October 1, 1977 the 
City b~came self-insured. Again no distinction was 
made between the active-employee rate and the retired­
employee rate. The City paid the premiums for active 
employees and, as before, retired employees paid their 
own premiums. 
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After a year on the self-insured system the City 
Council decided to revise the rate structure for employee 
health insurance. All rates were increased~ but not 
uniformly. Effective October 1, 1978 the,monthly rate 
for an active City employee (paid by the City} increased 
$3.14 9 from $20.90 to $24.04. The rate for retired 
employees (paid by the individuals) increased b~-~6.589 
from $20.90 to $27.48. Since October 1$ 1978 retired 
employees have been paying a premium which is $3.44 per 
month higher than the premium the City pays for active 
employees. These changes of rates were effective for 
active and retired City employees including some 800 
active employees of the Transit System and approximately 
212 Transit System retirees. The above facts were 
established at the hearing on June 22, 1979 through 
testimony, exhibits, and stipulatior.s of the Petitio~er, 
Respondent, and the City of Dallas. 

The parties stipulated that the City of Dallas has 
received in the past, and is currently receiving, federal 
financial assistance under Sections 3 & 5 of the Urban Mass 
Transportation Act of 1964, as amended. This assistance 
covers both capital outlay and operating expense. It 
was determined through testimony at the hearing that 
Sections 3 & 5 monies are commingled with other state 
and City funds including fare receipts. 

Discussion 

Counsel for the City and Respondent stipulated that 
the City's practice of allowing retired employees to 
continue their health insurance was an acknowleged benefit. 
Counsel maintained that~ nevertheless, the City has retained 
the right to establish unilaterally the rate such retirees 
must pay for this benefit, and that this rate does not stand 
as a benefit subject to the protective provisions. 

Petitioner denied this through direct testimo~y of 
f~rmer Dallas Transit System employees and officials who 
had been actively employed during the years in which this 
disputed benefit allegedly became established. 

--·-u.S. Depa:rtment; of Labor / Labor-Management Services Administration 
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.KHPLOYEE PROTECTIONS 'li&~ST 

Decision 

It is not necessary to determine whether the rate t~at 
the retirees must pay for their health insurance is or is 
not a benefit under S~ction l3(c). I find that neither 
party in this matter has addressed any possible relation­
snip between the pertinent projects under the Act and the 
alleged effects which are the subject of this petition. 
Nor has Petitioner addressed the question of whether he 
(and the other retirees) were affected in any way by the 
projects. Petitioners have not stated a sufficient cause 
of action requi~ed in these proceedings for employee pro­
tections. Therefore, this claim is dismissed. 

, tL 
D a t e d t h i s ,><:::_ () day o f 
at Washington~ D.C. 

• 1980 

Wi 11 iam P. Hobgood 
Assistant Secretary of labor 

--------·~~--------~=-~--~~--~------~~------~~~~~~----------u. S. Department; of ~ I Lahar-Management; Services Administration 
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SANTINI v. GREATER CLEVELAND 
~PTD-TRANS IT AUTHORrTY 

DEP Case No. 78-13c-6 
Octob~r 26, 1978 

SummarJ: The employee claimed his empLoyment conditions had been 
worsened as a result of federat financial assistance tf:'· the Author­
ity. A revi~ by the Department of LaboP revealed the employee was 
r•epresented by a labor organization signatory to a Section 13(c) 
protective arrangement. The Department advised the employee to 
pursue h2s claim through his labor organization. 

DETERMINATION 

This is in reference to your claim of a worsening of 
your employment conditions tn violation of Section 13(c) of 
the Urban Mass Transportation Act of 1964, as amended. Our 
records indicate that a l3(c} employee protective agreement 
existed between your employer, the Greater Cleveland Rapid 
Transit Authority, and the Amalgamated Transit Union, local 
268 for the period of time in question, September 5~ 1976 
and following. 

The law provides the Secretary of labor with jurisdic­
tion in such claims only when the employee is not represented 
by a labor organization signatory to the protective arrange­
ment. In telephone discussions with a member of our Division 
of Employee Protections you stated that you were and are rep­
resented by local 268 of the ATU. Therefore~ the Secretary 
of labor does not have jurisdiction in your case. 

You should continue to pursue the matter with your 
union representatives, including the highest officers of the 
union if necessary. Thereafter if you believe that you have 
not been represented fairly you may wish to consult legal 
counsel. 

In reference to your updated letter in mid-September to 
Mr. Leet. received here September 28, 1978, please be advised 
that there is no federal statut~ of limitation pertaining to 

u. E. Department of Labor 7 Laboi"-Management Services Administra-tion 
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EMPI..OYEE ?ROTECTIONS DIGEST 

fi.ling a claim under 13{.c}. of the UMTA. '(ou are ·i"ererred 
again to your uninn representatives for questions pertaining 
to ynur claim and its tlmeltness under the protective arrange­
ment applicable to you. Time limits pertaining to project 
grants webld not ~ff~ct d{rectly the filing of yotir claim. 

/s/ 
Be a t rT c e M • B u r g o o n • D i r ec-to r 
Office of labor-Management 

Relations Services 

U.S. Department of Labor I Labo~-Management Services Administration 
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UNITED STATES DEPARTMENT OF LABOR 

In re: 

EDWARD MCINNIS 
(Petitioner} 

v. 

} 
) 
) 
) 
) DEP Case No. 
} 79-l3c-Ol 

SANTA CLARA COUNTY TRANSIT DISTRICT ) 
(Respondent) ) _________________________________ ) 

Swnmary: Petitioner sought protection of past-service credit 
tcJl.Jards his pension entitlement, sought eoverc,:ge <dder a u.nion 
pension plan and sought parity with other sal-.1ried employees. 
He also alleged his military serv·i.ce cred{t was de-a:ied and that 
he had been irrrproperly forced to make employee contribui~i.;::ml3 

to Respondent's pension plan after the takeover of the former 
company. Petitioner also maintained that a voluntary settlement 
he had entered into with Respondent did not properly protect 
his rights and benefits. Respondent prevailed on all issues 
and the claim was denied. 

DETERMINATION 

Jurisdiction 

This constitutes the final and binding determination 
in the above matter. The instant petition was filed with 
the Department of labor by letter dated December 18, 1978 
from the Petitioner. The action requests a determination 
in accordance with Section 13(c) of the Urban Mass Trans­
portation Act of 1964, as amended (UMTA}, as to whether 
the Petitioner's pension entitlements were worsened by 

U.S. DepaFtment of LaboF I Labor-Management Services Administration 
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JMPLif'lEB I'ROTEC1'!£.mS DIG£ST 
~--~----~~--~~~-=--=---=~-~· 

actions of the Santa Clara County Transit District, herein 
called Respondent. The case was heard June ll~ 1979 before 
Alan Nartic, appointed by the Department of Labo~. 

Petitioner has identified Respondent's UMTA project number 
CA-03-0061 as the project which allegedly worsened his 
em p 1 o y me n t c on d i t i o n s . The De p a r t men t o f l a b o r c e_r t i f i e d 
that project on May 9~ 1973 as providing the fair and 
equitable employee protections required by Section 13(c) 
of the Act. That certification was based on the negotiated 
employee protections agreement executed between Respondent 
and the Amalgamated Transit Union, and upon the condition 
that Respondent would afford substantially equivalent 
prot~ctions to affected employees not represented by a 
labor organization signatory to the negotiated protections. 
The certification contained the further condition that 
such other affected employees may petition the Secretary 
of Labor for determination of disputes as to the inter­
pretation. application or enforcement of these employee 
protections. The right of such employees to request 
the Secretary to determine these disputes is set forth 
also in Article IV of Appendix C-1 under the Rail Pas­
senger Service Act of 1970, as amended~ which Appendix 
is incorporated in the negotiated protections by ( 
reference. 

The Petitioner has no labor organization representation 
for purposes of Section 13(c) actions. Therefore, jurisdic­
tion rests with the Secretary of Labor. 

Posttton of Petitioner 

By letter dated March 30, 1979, Petitioner states that 
his former employer's transit operations, San Jose City 
Lines, were taken over by Respondent on or about December 30, 
1972. Petitioner alleges that his past twenty years and two 
months of service at City lines have not been counted as 
credited service for pension entitlements with Respondent. 
He suggests, in suppo~t of this first allegation, that he 
should receive the pension benefits contained in a separate 
pension plan negotiated between Respondent and its hourly 

U.s. Depa:t'-tment of LabOl' I Lahol'-Management Servwes Administration 
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l'HI'I,OYEE PROTZCTIONS DIGEST 

employees' bargaining representative. the Amalgamated 
Transit Union. Petitioner avows that he will receive a 
smaller pension entitlement as a salaried employee than 
other salaried employees covered by Respondent under the 
Public Employees' Retirement System. Petitioner further 
alleges that he will lose four years of military tim~. 
which he purchased from Respondent's retirement system 
as a part of his credited service. Finally. Petitioner 
alleges that he is entitled to compensation for the seven 
percent of his annual salary which he has been "forced" 
to contribute towards his pension since he began working 
for Respondent. 

Position of Respondent 

Respondent, by letter dated May 7, 1979, alleges t~at 

the Petitioner is a management employee and thus not entitled 
to Section 13(c) protection. Respondent further asserts that 
although Petitioner is not entitled to Section 13(c) protec­
tion, an "Agreement and Settlement" was negotiated and execu­
ted by the parties on or about May 12. 1978, which protects 
Petitioner's past twenty years and two months of service for 
pension entitlements. Additionally, Respondent argues that 
Petitioner's four years of military time are continued by 
this Agreement and that Petitioner will receive greater 
pensidn benefits than he enjoyed at City Lines. 

Discussion 

The issue of whether Petitioner may have been affected 
as a result of the project and actions of Respondent cannot 
be addressed before resolving the threshold issue of whether 
or not he is an employee under the Urban Mass Transportation 
Act of 1964, as amended. We have previously concluded that 
the term "employee" as used in the Act should be broadly 
construed and should be considered to encompass all but the 

!1. S. Department of Labor I labor-Management Services Administra-tion 
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top-level management of an employer.~/ That top level would 
include key individuals performing functions corresponding 
to those positions excluded from the definition·of "employee 
of a railroad in reorganization" in Section 501(2) of the 
Regional Rail Reorganization Act {president, vice-president, 
treasurer, secretary, comptroller and any person who performs 
functions corresponding to those performed by tA~- foregoing 
officers}. Because job titles may vary from employer to 
employer as a result of size, administrative policy, and 
other factors, decisions as to whether a particular indi­
vidual qualifies as an employee within the meaning of the 
Act must be based on the actual functions the individual 
performs. 

According to testimony given by the Petitioner, the 
title of his former position at City Lines was that of 
Maintenance Supervisor. In that position Petitioner was 
responsible for the daily care and maintenance cf City 
Lines' buses. He also had responsibility to assign 
mechanics to repair damaged buses and to assign the 
drivers to the buses for their daily routes. Finally, 
Petitioner was responsible for ordering parts necessary 
to ~epair damaged buses and for keeping an inventory 
of such parts. Petitioner did not have the authority to 
hire or fire employees and did not have stock holdings 
in City Lines. Petitioner did not sit in on board of 
director's meetings and did not have any role in making 
company policy. Additionally, Petitioner did not have 
fiscal or budgetary responsibilities and he did not serve 
as a representative uf City lines or perform.other duties 
usually associated with top management. Respondent offered 
no testimony or other evidence which would dispute or chal­
lenge the testimony given by Petitioner as to his duties 
as Maintenance Supervisor at City lines. Respondent appears 
to argue that Petitioner is not an employee because he has 
some first-or intermediate-level supervisory duties. 

Based upon the foregoing, I conclude that Petitioner 
performed functions which qualify him as an employee under 
Section 13(c) of the Urban Mass Transportation Act of 1964, 

~I 
jPetitioner) v. Nassau County, DEP Case No. 75-lJc-07, 
January 30,' 1975. 
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as amended, and does not have those key characteristics of 
top management which might exclude him from the Act·~ cover­
age. Therefore, he is e1igible for the protective benefits 
provided thereunder. Having determined that Petitioner is 
an employee entitled to the protections provided under Sec­
tion 13(c), we now turn to the issue of to~hether tho~--pro­

tections have been denied. 

As previously stated, Petitioner argues that he has 
been adversely affected in four specific instances. P~ti­

tioner first states that he was employed at City Lines 
from October 30. 1952 until December 30, 1972 for a total 
of twenty years and two months of past se~vice. Petiti0ner 
further states that under City lines' pension plan 3n 
employee was not credited for any past service until hi~ 

retirement, at which time his pensio~ ertitlewcnt was paid 
~rom the general operating revenues Jf City Lin~s. Peti­
tioner alleges that when the Respondent took over owner­
ship of City Lines on or about December 30, 1972, he was 
improperly deprived of this past service for pe~sion 
entitlements under the pension plan applicable to 
Respondent's management employees, the California Public 
Employees' Retirement System (PERS). Petitioner further 
argues in support of this first allegation that he should 
receive the greater pension entitlements contained in the 
separate pension plan negotiated between Respondent and 
the Amalgamated Transit Union (ATU) on behalf of hourly­
paid employees represented by the ATU in Respondent's 
bargaining unit. 

Respondent argues, in this first allegation, that upon 
assumption of the ownership of City lines in 1972, ~t took 
the position that Petitioner was a management employee and 
therefore not entitled to or eligible for Section 13(c} 
p rote c t i on s . Res pond en t a 1 so p o i n t s o u t t h a t i t s m·a nag e­
ment employees' pension plan, PERS, does not recognize nor 
allow for past service in the private sector to be credited 
for pension entitlements. By letter dated May 7. 1979 
Respondent provided a copy of an Agreement and Settlement 
which the Santa C1ara County Transit District entered into 
with Petitioner and five other former management employees 
of City lines. Tn the Agreement and Settlement Petitioner 
and Respondent agreed that all of Petitioner's past years 
of service at City lines will be credited and protP.cted 
for pension purposes with Respoftdent. Petitioner is to 
be guaranteed the.same pension credits as ATU members in 
Section 4(b} of the Agreement and Settlement. 

U.S. Depm.•tmen-t of Labar> I Lahor-l..fanagement Services Administration 
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On the basis of the above testimony and documentation 
provided by the parties, I find that Petitioner's past 
twenty years and two months service at City Lines have 
been preserved and continued by Respondent. 

Petitioner's second allegation of adverse effect is 
that he will receive a smaller pension entitlt!ment·-1:1nder 
PERS than the pension entitlement enjoyed by other salaried 
employees of the Respondent. Petitioner argues that other 
salaried employees of Respondent have had ali of their past 
years of service credited for pension entitlements under PERS. 
Petitioner concludes that he has been worsened in comparison 
to those other salaried employees. finally~ Petitioner 
argues that under Section"13(c) he should enjoy the identi­
cal pension entitlements as the pension entitlements enjoyed 
by other salaried employees of Respondent who have similar 
lengths of past service regardless of the nature or sources 
of such service. 

Respondent argues that Section 13(c)· only protects those 
benefits affected by federal funds and does not gudrantee the 
employee any additional benefits nor benefits necessarily 
identical to those enjoyed by other employees. Respondent 
states that its other salaried employees with similar years 
of credited service have accrued this service under PERS. 
Therefore, these salaried employees have a different pension 
entitlement than Petitioner, whose past private sector ser­
vice at City Lines cannot be recognized under the state 
pension legislation which created and governs PERS. Finally, 
Respondent argues Petitioner's pension benefits and entitle­
ments based on creditable service at City Lines have been 
protected in the «Agreement and Settlement" as required under 
Section 13(c). 

Petitioner alleges that he will receive a smaller 
pension than other salaried employees of Respondent. Those 
other salaried employees did not have previous employment 
similar to the Petitioner. The other employees accumulated 
th~ir prior credited service through employment with the 
Respondent. All of this service, therefore, is treditable 
under PERS, which could result in providfng those other 
employees with a greater retirement than that available to 
Petitioner. However, Petitfoner was not formerly employed 
by the Respondent and therefore is not eligible to have his 
previous service included in PERS. Section l3(c} protects 
only those rights, privileges: ·and benefits which are 
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affected by federal funds. This should not be confu~ed with 
necessarily providing an employee with new or improved bene­
fits substantially equal to benefits of other employees. On 
the basis of the above, I conclude that Petitioner was not 
worsened by receiving a different pension entitlement. ~ 
s, than the pension entitlement received by other sararied 
e~ployees of Respondent. 

Petitioner 1 S third allegation of harm is that he h2s 
been wrongfully deprived of four years of military service 
time which he purchased from Respondent's pension system, 
PERS. Petitioner states that in order to s~cure additional 
credited years for pension entitlements ~ith Respondent, he 
purchased four yea r s of m i 1 it a r y t i me f 1· am PER S a t a cos t 
of $1,181.00 in 1978. He further states that while in the 
employ of San Jose City lines he neither purchased nor other­
wise obtained any pension credits for this military time. 
P e t i t i one r ma i n t a i n s t h a t the :a i 1 i t a r y time >;;hi c h he p Ll r­
chased from Respondent will not be included as part of his 
credited years of service under PERS. 

Respondent states that the purchase of military time 
through PERS is at the option of the individual employee. 
Respondent maintains that once this option is taken out 
by the individual it becomes part of his credited service 
under PERS. Respondent states that the actuarial firm 
retained by PERS has confirmed that the four years of 
military time have been included as credited service for 
the Petitioner under PERS. Finally, Respondent asserts 
that Section 13(c) protects only those benefits which 
Petitioner enjoyed prior to the-use of federal fu~ds 

and that the military time was purchased after the 
December 30, 1972 date on which Petitioner maintains 
he was adversely affected. Based upon the testimony 
and evidence provided by the parties, I conclude that 
the Petitioner's four years of military time, purchased 
at his option, are counted as credited service under PERS 
and that he has not been denied 13(c) protections in this 
allegation. 

Petitioner's fourth allegation is that he has been 
wrongfully "forced" to contribute seven percent of his 
gross salary towards Respondent•s pension system which is 
"received freen by other employees of Respondent. Petitioner 
states that during his last year. of employment by City lines 
he received an annual salary of $9,970. 
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Petitioner states that while other employees of Respondent~ 
who are represented by the Amalgamated Transit Uniqn, are 
not required to contribute towards the pension--plan executed 
between the ATU and Respondent, he must contribute seven 
percent of his annual salary under PERS. 

Respondent states that because Petitione~_is a manage­
ment employee he is required to participate in the PERS plan. 
Respondent also states that all employees included in the 
PERS plan were required to contribute seven percent of their 
annual salary through December of 1 978 and are now required 
to contribute five percent of their salary to PE~S- Respon­
dent maintains that if Petitioner should ever withdraw from 
PERS he would receive his entire co~tribution back plus 
interest. Finally, Respondent argues that Petiti~ner enjoys 
a better pension entitlement under the Agreement and Settle­
ment than he enjoyed under the City lires' pension plan. 

In determining whether Petitioner has been worsened by 
the contribution which he pays under PERS it is not relevant 
to compare the pension plan negotiated by the Ama1~amated 
Transit Union. To determine whether Petitioner has been 
adversely affected by the seven percent contribution, it is 
necessary to compare the last annual salary he received at 
City lines to the adjusted annual salary he has received 
since working for Respondent. 

City Lines 1978 
Respondent 1973 
Respondent 1974 
Respondent 1975 
Respondent 1976 
Respondent 1977 

ADJUSTED 
PENSION ANNUAL SALARY 

ANNUAL SALARY CONTRIBUTIONS AFTER CONTRIBUTIONS 

$ 9_,970 
$14.,177 
$16,813 
$18, 724 
$81,518 
$24,186 

none 
$ 992 
$1,134 .. 
$1, JlO 
$1, ti(}5 
$1_, 688 

$ 9, 970 
$13,185 
$15,079 
$1?,.414 
$20_, 007 
$82_. 438 

Contrary to his allegation that this contribution has 
resulted in a worsening of his employment conditions~ 
Petitioner has consistently enjoyed both a greater annual 
salary and a greater pension entitlement with Respondent 
than the annual salary and pension entitlement he previously 
enjoyed at City lines. Therefore, I have determined that 
Petitioner has not been worsened as a result of the contri­
butions under PERS. 

U.S. Department of Labor I Labor-Management Sewices Administration 
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EMPL-OYEE PROO'.ECT!ONS DtGEST --

Decision 

After reviewing the testimony. evidence and other 
material submitted by the parties, I conclude that the 
Petitioner's rights, privile9es, or benefits which.3re 
protected under Section 13(cl have not been affected. 

This petition for employee protections under Section 
l3(c) is denied. 

Oa ted this q (U day of 
at Washington, D.C. --~c2____,· ,_·P-_/..~-.:LL_· _ ... ____ 1 9 so • 

~ 
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EMPLOYEE PROTECTIONS· DIGEST 

SALARIED EMPLOYEES v~ TlDEWATER 
TRANSPORTATION DISTRICT COMMlSSION 

DEP Case-No. 71-l3c-1 
March 27, 1979 

, 

Summary: The employees· claimed that the~~ employmen~ ~onditions 
were worsened as a result of actions taken by TidewateP, The em­
ployees requested that no further action be taken by the Depart­
ment. The case was closed li!ithout further investigation. 

DETERMINATION 

This is in response to your letter of March 7, 1978 to 
Secretary of labor Ray Marshall concerning reductions and 
changes 1n several areas of employment with respect to you 
and other employees of the Tidewater Transportation District 
Commission (TTDC}. In your letter you expressed the belief 
that such reductions and changes constituted adverse effects 
resulting from assistance received by the TTDC under the 
Urban Mass Transportation Act of 19.64, as amended .. Thusy you 
requested the Department of Labor to investigate t~is matter 
in order to determine tf such actions were in violation of 
the protective provisions certified by the Department of 
labor pursuant to Section 13(c} of the Act. 

I have been advised that these matters have been dis­
cus~ed in telephone conversations in recent months between 
you and our Division of Employee Protections. Further, I am 
advised that on November 28. 1978. you informed our Division 
by telephone that none of the signatories to the March 7. 
1978 letter wished to pursue this matter with the Department 
of Labor. 

Accordinglys the Department of labor will take no fur­
ther steps in processing these claims and will close our 
file in this matter as of the date of this letter. 

J. Vernon Ballard 
Acting De!)uty A·ssistant Secretary 

of labor 
U.s. Deparbnfmt of Labor I Labo-zo-Man.agement Services Administration 
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In re: 

LOCAL 1086, AMALGAMATED TRANSIT UNION 
(Petitioner) 

v. 

PORT AUTHORITY OF ALLEGHENY COUNTY 
AND 

BEAVER COUNTY .... '\ 
(Respondents) 

) 
) 
) 
) 
) 
) 
l 
} 
) 
) 
) 
) 

--~----------~---~-____ ) 

OEP Case No. 
79-13c-12 

Summary: Petitioning organization alleged loss of employment of its 
membership as a result of Respondent's competition hlhich ~as .subsi­
diz~d by continuing grunts uruk:ro the A.gt. Petitioner aUeged that 
Respondent's UMTA projects made it imPossible for the private em­
ployer of the tenminated employee.s to continue economically viable 
comPetition and caused the p:r>ivate· company to close operations. The 
Department detexmined that the claim in this_ speeifie instance hlaS 

too general and laak,ing in supporting ?Vidence to stand as a prima 
faaie cause of aat;ion. Respqrzdent hlaS not required to carry its 
bta>den of p:rooof. The claim 1lXl8 dismissed~ 

o·ETERMINATION 

Issues 

Oid the ten petitioning former employees of Beaver Valley 
Motor Coach Company suffer effects, including but not limited 
to loss of employment. as a result of Respondent•s federally 
subsidized competition when Be·aver Valley Motor Coach ceased 
its scheduled-service bus transit operations January 12, 1979? 
If so. to what protections are these employees entitled under 
Section 13(c) of the Urban Mass Transportation Act of 1964, as 
amended? 
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Juri~diction 

Thi~ action arises from a petition for employee protec­
tions filed with the Department of labor by letter of July 3, 
1979. The petition requests a determi.nation that. the ten em­
ployees represented by Petitioner are entitled to employee pro­
tections under Section l3{c} of the Urban Mass Transportation 
Act of 1964, as amended (UMTA). The matter was heard August 22, 
1979 by Alan Narttc, appointed by the Department of Labor. Be­
fore considering the substance of this position both respon­
dents raised objections to the Department of labor's jurisdic­
tion in this action. 

Beaver County As Party 

Beaver County maintains that it should be dismissed as a 
respondent in this action because it had not received any 
grants of UHTA funds during the period of time in question, 
January 1, 1968- January 12, 1978. Beaver County notes that 
it had a request for such a grant pending during 1979 but 
points out that a decision on its request remain~d unmade as 
late as August 22, tfte date of the hearing in this matte~. In 
this action there is no claim that any Beaver County grant un­
der the Act affected the employees except the pending Beaver 
County request for funds (PA-05-4081). Further, there is no 
claim that any employee was affected in anticipation of the 
pending Beaver County grant, nor is there an allegation that 
Beaver County served as an alter ego of, or agent of, the Port 
Authority with regard to this matter. No suggestion has been 
made that Beaver County may, bear any liability in connection 
with any grant other than the pending one, PA-05-4081. Accord­
ingly, I find Beaver County should be dismissed as a Respondent 
in this case. 

The Port Authority, now the sole Respondent, raised sev­
eral objections to the Department of Labor's jurisdiction over 
this petition. It is unnecessary to address those objections 
here, however, since Petitioner would not prevail in this 
action, for the reason stated below. 
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EMPLOYEE PROTECTIONS DIGEST 

Position of Petitioner 

Petitioner is a labor organization which represents the 
ten petitioning former transit employees of Beaver Valley 
Motor Coach Company (hereinafter Be~ver Valley). ~etitioner 

alleges that these ten employees suffered loss of wages, vaca­
tion rights, and other benefits or conditions of employment · 
as a result of a series of gra~ts of funds to Respondent under 
the Act between 1968 and 1979._/ Petitioner alleges that fed­
eral funds received by Respondent between 1968 and 1979 en­
abled Respondent to operate buses of 5uperior quality and 
e f f i c i en c y and to provide add i tiona l trans i t s e r v i c e s w·i t h 
which Beaver Valley could not compete. Petitioner maintains 
that Beaver Valley was economically disadvantaged thereby and 
lost revenue and ridership in that portion of its transit oper­
ations in which it competed with Respondent, the scheduled bus 
service from Ambridge to Sewickley. Beaver Valley's inability 
to compete with the federally subsidized public transit entity 
in this fixed-route service allegedly caused, at least in part, 
the cessation of Beaver Valley's scheduled transit operations 
and the loss of employment and related rights, benefits, and 
conditions, according to Petitioner. 

Findings of Fact 

Beaver Valley Motor Coach Company terminated its sched­
uled transit operations January 1~~ 1979 after. fifty-four 
years of service~ For some years prior to 1964 this private 
operator had provided public, scheduled bus transportation 
over a fixed route in competition with similar service pro­
vided along part of that same route by another private oper­
ator, Ohio River Motor Coach Company. This route began in 
Beaver falls and.ended in Pittsburgh. Beaver Valley Motor 
Coach indicated that approximately fifty percent of its rider­
ship on this route came from the southern portion between 
Ambridge and Pittsburgh~ Within a sub-area of that portion, 

!/Petitioner identified specific UMTA GRANTS PA-03-0041; PA-03-0064: 
- PA-03-0410: PA-03-0004 Amendment Ul; PA-05-4032: PA-05-4064: and 

PA-05-4081 as the grants which allegedly worsened the positions of 
the members of Local 1086 herein seeking protections. 
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!f':MPLUYEB PR.O'l'ECTIONS DIGEST 

Beaver Valley competed for ridership between Ambridge and 
Sewickley with Ohio River Motor Coach until 1964 .. Seaver 
Valley's otner major transit route extended from Beaver 
County to East Ltverpool, Ohio. Neither party offered de­
tailed information on the East liverpool line or any competi­
tive effects in that area .. In addition to these scheduled 
transit operations. Beaver Valley also had provided charter 
bus service, with little competition, for many years. 

In 1964 the Port Authority of Allegheny County (Respon­
dent} came into existence with federal funding under the Urban 
Mass Transportation Act (UMTA). No claim is made of any 
effect suffered by Beaver Valley employees as a result of UMTA 
projects in 1964, 1965, or 1967. In 1964 Respondent acquired 
the assets of the Ohio River Motor Coach Company and another 
private bus company (Schaffer Coach Lines). Respondent con­
tinued to provide the fixed-route transit service from 
Ambridge to Sewickley which had previously been provided by 
Ohio River Motor Coach. This service rem~ined essentially un­
changed except that Beaver Valley Motor Coach now competed in 
transit service between Ambridge and Sewickley with the public 
mass transit entity rather than with a private transit company. 
As before, all stops along this portion of the route were 
shared in common by the two competitors. 

Respondent took over Ohio River's transit operations 
with the existing equipment of the former private operator in 
1964. At that time Beaver Valley had a fleet of approximately 
twenty-two buses of comparable or better quality and mechani­
cal condition than the Authority had acquired. From 1964 for­
ward, however, the Respondent received federal funds to pur­
chase and operate a variety of equipment including new buses. 
From 1968 to 1979 the Authority received at least 172 million 
dollars in UMTA funds and purchased at least 640 new buses 
with federal money. The Authority also received UMTA grants 
to provide such services as free-ride days~ senior-citizen 
discounts, and promotional advertising. 

At a 1978 hearing before the Pennsylvania Public Utility 
Commission.~/the President of Beaver Valley Motor Coach testi~ 
fied that the Company's scheduled-service transit operations 

l/Pennsylvania Pub+ic Utility Commission v. Beaver Valley Motor Coach 
Company, Docket No. C-78100577» January 29, 1979. 
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began to show substantial losses in 1971. In that year the 
scheduled service lost $55,000; in 1972 it lost $42,603; in 
1973 it lost $24,225; in 1974 it lost $14,582; and in 1975 the 
Company's scheduled-service transit operations showed a loss 
of $36,746. Beginning in 1971 profits from Beaver Valley's 
charter service opera t ions were used to he 1 p off s eJ: __ the 1 o sse s 
of its scheduled-service transit operations. From 1974 on, 
however, ffeaver Valley's charter profits declined due to grow­
ing competition in t~at mode of service from newly certified 
or expanding private competitors. Beaver Valley's charter 
profits were as follows: $12,000. in 1971; -$13,000 (loss) in 
1972; $13,0GO in 1973; $15,000 in 1974; and $10,000 in 1975. 
During the three years from 1976 to 1978 Beaver Valley's com­
bined operations (scheduled service and charter service) 
showed a loss of $200,000 even though the company received 
various governmental su5sidies, including UMTA funds in the 
amount of $33,000 in 1976 and $40,000 in 1977. A 1978 UMTA 
grant for Beaver Vall~y was not approved because Beaver Valley 
did not complete a required audit. 

Beaver Valley Motor Coach experienced two labor strikes 
during the 1968-1979 period. The first occurred in 1972 and 
lasted one month; the second occurred in 1977 and lasted five 
months. Beaver Valley's President has testified that these 
strikes contributed to loss of ridership and revenue in its 
transit operations that did not compete with Respondent's oper­
ations. Respondent also had labor strikes during this period. 
Each one lasted a week, the first occurring in 1973 and the 
second occurring in 1978. 

In December of 1978, the County of Beaver authorized a 
stop-gap subsidy for Beaver Valley Motor Coach in the amount of 
$17,500 to enable it to continue operations until January 12, 
1979. At that point, with authorization from the Public Utility 
Commission, Beaver Valley terminated its scheduled transit ser­
vice. The County of Beaver and Respondent had made arrange­
ments to, and did, assume and continue the scheduled-service 
transit operations provided by Beaver Valley as of January 15, 
1979.~ For this purpose the Respondent was to receive a com­
bined subsidy of $300,000 in county, state and UMTA funds. On 
January 15, 1979 Respondent instituted expanded and improved 
transit sefvice over all of Beaver Valley's former routes, in­
cluding the Ambridge-Sewickley portion which is the focus of 
this dispute. 

l/Respondent is not subject to the authority of the_ Pennsylvania Public 
Utility Coroillission. 
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Discussion 

In an action for employee protections under Section 13(c) of 
the Uroan Mass Transportation Act, a petitioner has the ourden 
to tdentify the relevant project (grant of funds) under the 
Act and to specify the pertinent facts upon whic~the peti­
tioner relies in clatming that he was aftected by the project. 
Petitioner herein asserts that Beaver Valley, a private bus 
company, was economically and competitively disadvantaged as 
a result of continuing federal assistance received from 1968 
through 1978 by Respondent. Petitioner has identified several 
projects, satisfying the first part of its burden. 

In addressing the second part of its burden, Petitioner 
specifiedi/that all of Beaver Valley bus transit operations 
had sustained signi·ficant financial losses beginning in 1971, 
and that some of these losses occurred on that portion of one 
of its transit lines in wnich it competed with Respondent. 
Petitioner also testified that at least one petitioning bus 
driver had observed an unspecified number of _potential riders 
decline to board Beaver Valley's buses in favor of waiting 
for a bus operated by Respondent to make the identical trip. 
The record shows, however, that Beaver Valley also lost signif­
icant monies during the period on the remainder of that service 
line, wherein it did not compete. with Respondent. -The private 
operator lost still more economic viability on its other major 
line of mass transit service, wh1ch competed not at all with 
Respondent. Moreover, the record shows that Beaver Valley's 
charter bus service began showing reduced profits in the mid 
1970's. Beaver Valley's charter bus profits experienced 
further decline in the last three years of the--subject 1968-
1978 period, with no relationship to Respo·ndent or any projects 
under the Act. Finally, Petitioner produced evidence to show 
that Beav~r Valley's ridership in the competitive service in­
creased substantially during two brief labor strikes by Respon­
dent's drivers and then declined to pre-strike levels upon 
conclusion of the strikes. 

In this action Petitioner makes a claim of adverse effect 
resulting from the several projects by virtue of economic dis­
advantage and harm to the private operator. The racts speci­
fied by Petitioner do show economic loss but, in this particu­
lar situation, do not suffice to describe a plausible theory 

~/See note 2, supra 

ll. S. Department of LobO!' I Labor-Managlf!ITlent Services Administration 

A-93 

\ 

Cathi
Typewritten Text
A-93



A-94 

of cause and effect with respect to the project(s). The pri­
v a t e b u s c om p a n y ' s p r o f i t s we r e i n g e n e r a 1 dec 1 i n e -d u' r i n g 
this period but no facts were specified to show why such de­
cline mig~t have occurred as a result of the projects, other 
than the assertion of Petitioner's belief and the fact that 
Respondent purchased new buses for its entire syste..IJt. A 
reasonable presumption of cause in this situation equally 
might suggest that the decline resulted from increased opera­
ting costs and inflation, or from capital investment deci­
sions of Beaver Valley, or from other possibilities_ Nor has 
Petitioner addressed the question of why the economic hardship 
allegedly caused in a portion of one of the company's three 
major, separate components of activity required termination 
of all of that company's operations and the termination of 
all of the employees represented by Petitioner. 

In this instance I find a strong presumption of factors 
other than the project(s) (and action related thereto) as 
the cause of the alleged adverse effects. In such situation 
Petitioner would need to provide a more persuasive marshal­
ling of facts and evidence in support of its position than 
might otherwise be necessary, to establish a plausible claim. 
In this case a plausible claim has not been establi~hed with 
respect to th~ identified project(s). Therefore Respondent 
is not obligated to carry its burden of ~roof. 

This petition is dismissed for failure to state a suffi­
cient cause of action. 

Dated this 7th day of March, 1980, at Washington, D.C. 

/s 
William P. Hobgood 

Assistant Secretary of labor 
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U.S. DEPARTMENT OF LABOR 

In re: 

LUTHER C. TYSON 
(Petitioner) 

v. 

BI-STATE· COMMISSION 
(Respondent) 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

DEP Case No. 
79-13c-19 

Swrinii.ry: The Department deferred to the aertified dispute reso­
lution pPOeedure negotiated by the labor organization whieh 
represents Petitioner for purposes of Seetion ZJ(e). The etaim 
was dismissed. 

DETERMINATION 

This constitutes the final and binding determination 
in the above captioned matter. The instant petition was 
filed ~ith the-Department of labor on August 14. 1979. 
The petition requests a determination in accordance with 
Section 13(c) of the Urban Mass Transportation Act of 
1964~ as amended, as to whether Petitioner has been denied 
certain seniority rights. 

The preliminary investigation in this matter revealed 
that Petitioner was part of a bargaining unit represented 
by local 788 of the Amalgamated Transit Union at the times 
in question. On April 15. 1974 local 788 and Respondent 
entered into a Section l3(c} protective agreement which the 
Department of labor certified on June 27. 1978 as providing 

V. s. Department of Labor / Labor.--Ma:nagement Services Administration 
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illiPLOYEE PROTECTIONS DIGEST ______ c __ _ 

fair and equitable protections required by Section l3(c) 
of the Act. Article IX of the agreement establishes an 
appropriate mechanism for resolution of certain disputes 
which arise under the agreement. That procedure is appli­
cable to the instant dispute. Therefore. the parties are 
referred to Article IX for resolution of this matter. 

This petition for employee protections is hereby 
dismissed. 

Dated this 11th day of 
at Washington. D.C. 

April ___ _ 1980 

William P. Hobgood 
Assistant Secretary of Labor 

U.S. Department of Labor I Labor-Management Sewices Adminis-tration 
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In re: 

PUBLIC SERVICE EMPLOYEES, LOCAL 45 
(Petitioner} 

v. 

) 
) 
) 
) 
) 
) 
) 
) 

DEP Case No. 
79-13c-2 

COLUMBIA. MISSOURI ) 
(Respondent) ) _______________________________ ) 

Swrmary: Petitioner alleged a t.Jorsening of the hourly wage Pates of 
the bargaining unit employees. Petitioner also alleged unfair> uni­
lateral changes in the wage schedUle, reneging on a negotiated wage 
package, and a denial of Petitioner's bargaining rights by Respondent. 
The Department's analysis revealed that the actual wage rates paid to 
the employees were worse than Petitioner had expected but not worse 
than prior wage rates for those employees. The allegations pertain­
ing to bargaining rights presUmed a traditional, private sector bar~ 
gaining environment. Petitioner here represents public employees and 
has only meet-and-confer rights under state law. Petitioner did not 
indicate any pre-existing right to fUll collective bargaining status. 
FUrther, the dis~te resolution procedure in the employee protective 
agr-eement was determined to be distinquishable from the parties'. pro­
cedures for resolving negotiations impasse and therefore not appli­
cable to such interest dispute!J that do not involve the employee 
protections required by the Act. Tlie claim r.m; denied. 

DETERMINATION 

Jurisdiction 

This constitutes·· the final and binding determination of 
the above petition for employee protections under Section 13(c) 
of the Urban Mass Transportation Act of 1964, as amended (UMTA}. 

U.S. Department of Labor I Labor-Management Services Administration 
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EMPLOYE£ 1:-'RO"'LC'IIONS DIGEST 

As a condition of the Secretary of labor,s certi-ffcation of 
the federally funded UMTA Project number M0-05-4005, Respon­
dent, the City of Columbia, agreed that no mass transit em­
ploye~ in the service area of the project would be adversely 
affected by the project. As a further condition ... Respondent 
agreed, as stated in City Council Bill 31-77 adopted January 
17, 1977, that in the event the parties to a 13(c} dispute 
could not agree on a final and binding dispute resolution pro­
cedure for questions of employee protections either party may 
submit the dispute to the Secretary of labor. In accordance 
with this procedure P~titioner (the labor organization}, by 
letter dated January 10, 1979, has filed a request for the 
Secretary's final and binding determination of this dispute. 

Issues 

Petitioner alleges that its members' conditions of employ­
ment have been worsened as a result of City Council action 
which changed the number of steps in the disputed pay plan. 
The Petitioner further alleges that its collective bargaining 
rights have been denied by the City's unilateral implementa­
tion of this change. 

Findings of Fact 

These issues arise from an inter~st dis~ute which occurred 
during the parties' most recent meet and confer* discussions 
relating to new wages, benefits, and working conditions. A 
procedure for the resolution of meet and confer impasses with· 
employee groups was established in Council Bill No. 491-77, 
adopted November 21, 1977 by the City Council. In accordance 
with this procedure a hearing was held by an impartial fact­
finder to whom the parties presented their posit1ons. The 

.-
*Missouri law does not provide full bargaining rights nor binding dispute 
resolution procedures for these municipal employees. 
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factfinder recommended that employees represented by this labor 
organ i z at ion be given a s i x and one- h a.l f percent a c r.o .. s s- the­
board wage increase with no additional dependent health bene­
fits. The City administrators, serving as negotiators for the 
City, and the Petitioner agreed to abide by this recommendation. 

The City's impasse procedure further provides fnat any 
recommendation of a factfinder or any agreement between the 
City Administrators and the employee groups shall be submitted 
to the City Council for adoption, modification, or rejection 
by the Council. When the factfinder•s recommendation was sub­
mitted to the City Council, the City passed a resolution to in­
crease the number of steps in the ~ay plan from five to six. 
The new step was added to the beginning of the plan as the 
entry-level first step, to be followed by the five steps of 
the former plan. This new step increased the starting wage 
rate from $4.017 to $4.086 per hour effective October 1, 1978. 
The initial wage rate of this new, six-step plan was one-and­
one-half percent higher than the initial rate of the former 
five-step plan. The previous five steps, now steps two through 
six, are equivalent to their former rates plus the factfinder•s 
recommended six-and-one-half percent wage increase. 

Discussion 

Wages 

In its letter of January 10. 1979 the Petitioner argues: 
»while new employees hired after October 1. 1978 would come to 
work with one and one-half percent increase, it would take them 
twelve months longer to reach the top of the pay plan." The 
Union further argues: "This worsens .the conditions of employ­
ment in wages five percent from the beginning to the top of the 
pay plan for a period of one (1) year." 

The Union suggests that the new, six-step plan would re­
quire one more year for an employee to reach the top st~p than 
wo u l d have the o 1 d , . five-step p 1 an . T hi s i s true as far as i t 
go e s . A l t hough i t i s c or· r e c t th tl t t he n e w p 1 a n r e q u i r e s a n 
additional year tb reach the top step, this by itself does not 
constitute a worsening. If, in addition, the rates of pay at 

U.S. Department of Labor / Labor-Management Servi(!es Administration 
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l!MFLOYEZ PROTECTIONS-DIGEST 
-------------=:..:::.:::.::..:=:_.::__====~==:..:;:_----~-~-------

the top step of both plans were the same, then the Union's 
argument might be correct. Here, however. the rates of pay 
are not the same. The top (step six} of the new plan pays 
$5.23 per hour while the top (step five} of the old plan paid 
$4.91 per hour. In fact, the second highest step nf the new 
plan, (step five) pays more ~4.98) than the top step of the 
old plan. Thus, under the new plan all employees represented 
by the Petitioner would get a higher rate of pay in the same 
length of time (five years) than it took to reach the top of 
the old pay plan. Further, those employees who were hired by 
the City during the year before the new pay plan took effect 
apparently would receive a greater pay gain over those same 
five years under the new plan. 

The Petitioner's argument, then, appears to be that, al­
though all employees will receive higher rates of pay under 
the new plan, the employees' conditions have been worsened 
solely because more time is required to advance from step one 
to step six than was required under the old plan to advance 
from step one to step five. While we understand the Petition­
er's desire for the more favorable wage rates in a shorter 
period of time~ we cannot support the position that the new 
pay plan worsens the pay of the affected employees. 

The addition of the step in n~ way adversely affects the 
rights, benefits or privileges of any employee protected by 
the 13(c) provision. Those workers hired before October 1. 
1978 would retain at least the same level of wages and other 
employment benefits and privileges as they held on the five­
step plan~ plus at least the additional six and one-half per­
cent wage rate increase as approved by the City Council. The 
length of time required to reach the top of the pay scale in 
this case is of no consequence since no employee suffered 
any actual reduction in wages. Workers hired anew on or after 
October 1, 1978 would not possess prior rights to wage rates 
and therefore could not be entitled to protection of such 
alleged rights. 

B~rgafning Rfghts 

W i t h res p e c t to t he a 11 e g e· d den i a 1 o f P e t i t i o n e r • s bar­
gaining rights~ we find that Council Bill No. 31-77. which 
sets forth the l3(c) protective provisions. does not prevent 
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City Council modification of a factfinder~s recommendation. 
The agreement between the City negotiators and the U~ion nego­
tiators to abide by the factfinder~s recommendation does not 
alter this finding. Such agreement appears to be a tentative 
agreement subject to radification or other action by the re­
spective principal party. 

In this case the distinct and separate final and binding 
dispute resolution procedure as provjded in paragraph (11) of 
the 13(c) protective provisions is 1ntended to dete~mine the 
proper interpretation, application or enforcement of the 13(c) 
provisions. As noted in the factfinder's recommendation, the 
City Council has established a separate impasse procedure for 
the resolution of disputes with employee groups (Council Bill 
No. 491-77). These procedures as established are consistent 
with the Public Employment Relations Law of Missouri which 
provides in pertinent part: 

Sec. 105.520. PUblic bodies shall confer with labor organi­
zations. -Whenever such proposals are presented by the ex­
clusive bargaining.representative to a public boay, the 
public boay or its designated representative or representa­
tives shal-l meet, ccnfer and disucss such proposals relative 
to salaries a:nd other concli tions of employment of the employ­
ees of the public body UJith. the labor organization which is 
the exclusive bargaining representative of its employees in 
a unit appropriate. upon the completion of discussions, the 
results shalt be reduced'to writi1Zfj and be presented to the 
appropriate administrative, legisLative or other governing 
body in the form of an ozadinance, ·resolution, bi.ll or other . 
foPTTJ required for adoption., modification or. rejection. (Am. 
L. 1967, p. 192.) . 

Petitioner has not sugg~sted any law or practice indicat­
ing that the labor organization had ever enjoyed private sector 
bargaining rights, a right to .strike, or a procedure for bind­
ing arbitration (or binding factfinding) of disputes over new 
wages and conditions of employment. Nor has ft been shown that 
the dispute resolution procedure in the 13(c) protective ar­
rangement is intended to supersede other specific procedures 
for resolution of impasses between the parties in their meet 
and confer proceedings. Without such evidence the preservation 
and enforcement of the tentative agreement would constitute a 
creation of a bargaining right, rather than protection of such 
a right. This would contradict ,the intent of Section 13{c). 
We find that the~meet and confer rights Petitioner pr~viously 
had have not been diminished. 

U.S. Department of Labor I Labor-Management Services Adrrrinistration 
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We find in this petition no indication of a possible 
adverse effect or of a worsening of conditions whith could be 
protected by Section 13{c), on the basis of the information 
provided with the p~tition. It has not been necessary, there­
fore, to contact the Respondent for its position. This peti­
tion for employee protections under Section 13(c)-i5 denied. 

Dated this 18th day of October. 1979, at Washington. D.C. 

/S/ 
Wi 11 iam P. Hobgood 

Assistant Secretary of Labor 

U.S. Department of Labor / labor-Management Services Administration 
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JH.P'tOYEE l"RCifECTIONS DIGES::.::T;_ __ _ 
------_.--~------- ---·--..-·----·-----

U.S. DEPARTMEN~ OF LABOR 

In re: 

EO HODOWUD 
(Petitioner) 

v • 

) 
) 
) 
} 
) 
) 
) 
) 

DADE COUNTY METROPOLITAN TRANSIT AUTHORITY ) 
(Respondent} ) 

) 

DEP Case No. 
79-l3c-20 

Summary: Although Petitioner ~as not a member of the union~ he 
was in the bargaining unit I;Jhich the unit represented. 1'he 
Secretary declined jurisdiction because that union was signatory 
to a certified protective agreement which contained an appli­
cable disputes resolution procedure. 

DETERMINATION 

This constitutes the Secretary of labor•s determination 
in the above matter. The instant petition was filed with 
the Department of labor on December 5, 1978. Petitioner 
seeks a determination in accordance with Section 13(c) of 
the Urban Mass Transportation ftct of 1964, as amended, as 
to whether he i~ entitled to ce~tain employee retirement 
benefits. 

U.S. Depm>tment of Labor I Labor-Management Services Administrution 
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EMPLOYEE PROTECTIONS PIGEST -----' 

Although Petitioner is not a dues paying member of 
Local 291 of the Transportation Workers Union, he is a 
part of the bus drivers' bargaining unit which-~s repre­
sented by Local 291 for employee protections purposes. 
Local 291 and Respondent entered into an employee pro­
tections agreement pursuant to Section l3(c) of the Urban 
M a s s T r a n s port a t i on A c t o f 1 9 6 4 , a s amended . in-i s 
agreement has been certified by the Department of Labor 
at various times beginning on June 11, 1974 and continuing 
through the certifications of July 11. 1978 and August 22, 
1979. Article X of the agreement sets forth an appropriate 
self-governing dispute resolution procedure applicable to 
this dispute. The parties are referred to Article X of 
their agreement for resolution of this dispute. 

This petition for employee protections is dismissed. 

12 rl Dated this day of 
at Washingt~n, D.C. 

1980 

~/ / . 
. •.. ~. 

William P. o 
Assistant Secretary 

U.S. Department of Labor I Labor-Management Sewices Administrat;ion 
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IDWJ..OYEE PROTECTIONS DIGEST 
------------------------~~~~----

U.S. DEPARTMENT OF lABOR 

In re: 

FRANK VAlDEZ 
(Petitioner) 

v. 

HOUSTON METROPOLITAN TRANSIT AUTHORITY 
(Respondent) 

) 
} 
) 
) 
) 
) 
} 
} 
) 
) 

~--~----------------~-

______ ) 

DEP Case No. 
79-13c-20 

SUJ7'TfiCII'Y: The Department deferred to the arbi tr•at-ion proceduPe 
negotiated by the employee's labor organization and certified 
by the Secretary. The case ~as dismissed. 

DETERMINATION 

This constitutes the final and binding determina­
tion in the above matter. The instant claim was filed 
with the Department of labor on August 11, 1979. Peti­
tioner seeks a determination in accordance with Section 
13{c) of the Urban Mass Transportation Act of 1964, as 
amended, as to whether he is entitled to employee 
protections. 

During our examination of this claim Petitioner 
acknowledged that he is repr~~ented for purposes of 
employee protections by local 260 of the Transportation 
Workers Union. local 260 has executed an applicable 
Section 13(c) employee protections agreement with 

U.S. Department of Labor I LaboP-Managemen~ Serviaes Adminis~tion 
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Respondent. This employee protections agreement has 
been certified by the Secretary of labor as providing 
the fair and equitable protections required by Section 
13(c). Article IV of that agreement provides that dis­
putes under that agreement are to be submitted to arbi­
tration as specified therein. Therefore, the parties 
are referred to Article IV of their agreement for 
resolution of the dispute. 

This petition for employee protections is dismissed. 

Dated this 21st day of 
at Washington, D.C. 

.1\pri 1 1980 

/s; 
William P. Hobgood 

Assistant Secretary of Labor 

U.S. Department of labor I Labor-Management Services Administration 
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UNITED STATES DEPARTMENT OF LABOR 

BRANTLEY, E T A L. 
(Claimants} 

and 

) 
) 
) 
) 
) 
) 
) 
} 
} 
} 

DEP Case No. 
79-13c-22 

CITY OF AUGUSTA. GEORGIA 
(Respondent) __________________________ ) 

Swnmaxy: Claimants alleged they had been deprived of pro­
tected pension benefits following the purch..ase of private 
~ransit operatior$ by Respondent in 1973. The Respondent 
had an obligation to provide pension benefits equivalent 
to those that would have been provided under the previous 
employer's annuity contract had it been continued. It was 
not sufficient to merely preserve Claimants' accrued rights 
up to the point when the takeover occurred in 1973. A wage 
increase, granted unilaterally by Respondent, was found not 
to be an equitable substitu-tion for Claimants' lost pension 
entitlements. This claim was upheld. 

Introduction 

T~is claim was submitted to the Department of Labor by 

letter dated August 13, 1979. Claimants are twelve employ­

ees of the City of Augusta, Georgia, who seek a determina­

tion by the Department of Labor with respect to their right 

to protections under Section J3(c} of the Urban Mass Trans­

portation Act of 1964, as amended (the Act). A hearing was 

conducted by a representative of the Department of Labor on 

October 8. 1980. The applicable Section 13(c} employee 

U.S. Depa:rtment: of Labor I Lahar-Management Services Adminis-tration 
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protective agreement of October 3, 1974 provides for sub­

mission of disputes arising under the provisions of "that 

agreement to the Secretary of Labor for consideration and 

determination. This is the determination of the Secretary 

of Labor. 

Background _ 

Claimants are former employees of the Augusta Coach 

Company, Inc., a privately owned corporation that operated 

local bus service in Augusta, Georgia, from 1950 to Octo­

ber 1973. The City of Augusta purchased the assets of the 

Augusta Coach Company and began operation of the Augusta 

Transit Department in November, 1973. At the time of the 

acquisition, Claimants were employed by the Augusta Coach 

Company as bus drivers. The City of Augusta retained the 

Augusta Coach Company's bus drivers, and each Claimant be­

came an employee of the City of Augusta effective October 1, 

1 97 3. 

The City's acquisition of the assets of Augusta Coach 

Company was assisted by a grant provided under the Act.l/ 

Section 5 of the grant contract contains an agreement by 

the City to comply with the terms and conditions of the De­

partment of labor's October 18, 1974 letter of certifica­

tion made in connection with the grant. The certification 

11urban Mass Transportation Authority Capital Grant Contract, Project 
GA-03-0004, dated January 30, 1975. 
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letter, and Sectfon 5 of th~ grant contract, incorporate by 

reference the terms of an employee protective ag~~~ment?/of 

October 3, 1974. 

The empl~yees of the Augusta Transit System, and em­

ployees of any other mass transportation carriers in the 

service area of the system, are covered by the employee 

protective agreement. Claimants, as former employees of 

the Augusta Coach Company and as transit system employees 

of the City of Augusta, are covered by the agreement. 
Paragraph 2 of the agreement reads as follows: 

All rights, privileges and benefits (including pen­
sion rights and benefits) of employees covered by this 
agreement_ (including future retirees)" under existing 
collective bargaining agreements or otherwise, shall be 
preserved and continued, unless by collective bargain­
ing and agreement of the parties hereto other arrange­
ments are made; provided, however, that any such agree­
ment or arrangements shall not be inconsistent with 
this agreement or with the requirements of Section 13(c) 
of the Act. (emphasis added). 

Augusta Coach Company maintained a pension plan for 

its employees by means of a group annuity contract_]/ No 
contributions were made by employees to this plan. Augusta 
Coach Company made annual contributions to the plan on be­

half of each eligible employee. As of the date they became 

City employees, eleven of the twelve Claimants had met the 

l/Agreement dated October 3, 1974, executed on behalf of the City of 
Augusta, Georgia, the Municipal Em_ployees' Association, and the 
Amalgamated Transit Union. 

1/Group Annuity Contract No. GA 138 between Massachusetts Mutual Life 
Insurance Company and Augusta Coach Company, dated December 1, 1949, 

U.S. Department of Lahor I Wbor-Management Sern.Jices Administration 

( 

Cathi
Typewritten Text
A-273



plan's eligi~ility requirements. Claimant Edwards met nei­

ther the minimum age nor time in service requirements of 

the plan.i/ The Company made social security contributions 

o n b e h a 1 f o f a 1 1 em p 1 o y e e s , r e g a r d 1 e s s o f p 1 a n p a r,ti c i p a t i o n . 

'-./When Augusta Coach Company discontinued business and 

sold its assets to the City of Augusta, it cancelled the 

group annuity contract, effective October 1, 1973. By let­

ters dated November 14, 1973 each Claimant was advised of 

the termination of the group annuity contract, and of the 

estimated annual and monthly benefit to which the Claimant 

would be entitled upon retirement at age 65. 

Under the terms of the City's retirement plan, only 

those employees who are less than 35 years of age at the 

time they begin employment with the City are eligible to 

participate. No social security contributions are made by 
the City on behalf of plan participants. Such contribu­

tions are made on behalf of employees who do not partici­

pate in the City's retirement plan. Eleven of the twelve 

Claimants failed to meet the eligibility requirements of 

the City's retirement plan when they became City employees 

on October 1, 1973. These Claimants are thus not covered 
by the City's retirement plan. Social security contribu­

tions are made by the City on their behalf. Claimant 

Edwards was under age 35 when he became a City employee, 

and is therefore a participant in the City's retirement 

plan. No social security contributions are made on his 

behalf. 

41Th . . d • . . . f d . c: - e m1n1mum age an tlme 1n serv1ce requ1rements are oun 1n ~ec-
tion l(B) of the group annuity contract. 
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Claimants' Position 

Claimants who were denied coverage under the City's 

retirement plan assert that they are entitled, under Para­

graph 2 of the employee protective agreement, to---p-ension 

benefits equivalent to the benefits that they would have 

been entitled to had the Augusta Coach Company's group 

annuity contract not been cancelled. 

Respondent's Position 

Respondent asserts that Claimants. are not entitled to 

the pension benefits claimed for the following reasons: 

1. lack of contractual obligation 

The City notes that the group annuity con­

tract was subject to termination by the Augusta 
Coach Company at any time, and the Company did 

in fact terminate the contract upon discontinu­

ance of business in October, 1973. The City 

argues that, as it did not purchase the intang­
ible assets of the Company, it neither received 

the benefits of nor assumed obligations under 

the group annuity contract. The City concludes 

that its sole obligation was to take no action 

that would worsen the pension rights of Claim­

ants under the group annuity contract as those 

rights existed when the-contract was unilater­

ally cancelled by the Company effective Octo­

ber i, 1973. As Claimants' accrued rights 

U.S. Department: of Labor I Wbor-Management Services Administi'ation 
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under the contract vested when the contract was 

cancelled, the City maintains that Claimants'· 

pension rights have been preserved and continued, 

and the City has no further pension obligation 

to Claimants under paragraph 2 of the employ~~ 

protective agreement. 

2. Equitable substitution of benefits 

When Claimants became City employees they 

were given a 55-cents-per-hour wage increase 

that they would not have received had they re­

mained employees of the Augusta Coach Company. 

The City states that the value of this wage in­

crease exceeded the value of the pension bene­

fits to which Claimants would have been entitled 

had the group annuity contract not been cancelled. 

The City asserts that this wage increase should 

be considered as a fair and equitable substitute 

for the discontinuance of coverage under the 

group annuity contract. 

Issues 

Does the employee protective agreement require Respon­

dent to provide pension benefits for Claimants equal in 

value to ihe pension benefits that they would have been 

entitled to had the Augusta Coach Company's group annuity 

contract not been cancelled? If so, has the Respondent met 

i t s o b 1 i g a t i o n ·by p r o v i d i n g i n·c r e a s e d w a g e s t o C 1 a i m a n t s i n 

lieu of such pension benefits? 
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Discussion 

The City's obligation to preserve 
and continue pension rights 

The City of Augusta has an obligation under the terms 

of the employee protective agreement to assur~ that Claim­

ants, as former employees of Augusta Coach Company, are 

not adversely affected by the City's acquisition of Augusta 

Coach Company. This obligation is embodied in the require­

ments, found in the first paragraph of the employee protec­

tive agreement, that the project not ·be carried out in any 

way that would adversely affect covered employees. The 

project included the purchase by the City of the tangible 

assets of Augusta Coach Company. Because Claimants became 

employees of the City as a direct result of the project, 

it follows that the City was responsible for assuring that 

Claimants were not adversely affected by their transition 

from Augusta Coach Company employees to City employees. 

The City's obligation to preserve and continue Claimants' 

pension rights and benefits must be considered within the 

context of its obligation to assure that Claimants not be 

adversely affected by the acquisition. 

The City asserts that it has no contractual duty to 

matntain the Augusta Coach Company pension plan because the 

City did not purchase the group annuity contract or in any 

way obligate itself to carry out the terms of that contract. 

Though it is true that the City did not become a party to 

the group annuity contract, and is not bound by the terms 

of that contract, it does not follow that the City has no 

obligation to provide pension benefits equivalent to those 

U.S. Depart:nent of UJbor I Lahar-Management Services Adminis-tration 
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that would have been provided under the annuity contract 

had it been continued. The obligation to preserve and con­

tinue pension benefits arises not from the group annuity 

contract, but rather from the terms of the employ~-~ protec­

tion agreement, the Secretary's certification pursuant to 

Section 13(c), and the grant contract. The group annuity 

contract constitutes a means of determining what the pen­

sion entitlements of Claimants would have been had the con­

tract not been cancelled. It has no other bearing on the 

City's obligations to the Claimants in this case. 

The City points out that the group annuity contract 

could, by its terms, be terminated by the Augusta Bus Com­
pany at any time, and was in fact terminated when the Com­

pany sold its assets to the City and discontinued business. 
Though the City does not explicitly make the ·argument, the 

implication is that the City has no obligation to continue 

a plan that could have been terminated at will by the Com­
pany. We do not find this line of reasoning persuasive. 

The plan was a firmly established employment benefit of the 

Augusta Coach Company, having been created in 1949 and con­
tinued with little ~hange through October, 1973. The plan 
was terminated in October, 1973 due to the discontinuance 

of Augusta Coach Company's business, which discontinuance 

was a direct result of the project. In the context of the 

City's obligation not to adversely affect covered employees, 

it is clear that the phrase "shall be preserved and contin­

ued" means that rights and benefits that would have contin­
ued had the project not occurred must be preserved and con­

tinued. The City's obligation-to preserve and continue 

pension rights is not eliminated by reason of the cancella­

tion of the underlying group contract immediately prior to 

U.S. Department of Labor I Lahar-Management Serr.;ices Adminis-t;ra:tion 
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the acquisition of the assets·of Augusta Coach Company by 

the City, as that cancellation was a direct resul·t of the 

project. Nor is the City's obligation eliminated because 

these rights were terminable at will, for there is no in­

dication that these rights would have been termina-ted had 

the acquisition not occurred. Thus the City's obligation 

is to preserve, and to continue, those pensioo benefits 

that existed at the time of the acquisition. 

The City's final argument with respect to its obliga­

tion under paragraph 2 of the employee protective agree­

ment is that Claimants' pension rights were in fact pre­

served and continued. The City points out that when the 

group annuity contract was cancelled effective October 1, 

1973, each Claimant received a Paid-Up Normal Retirement 

Annuity equal in yearly amount to the sum of the Normal 

Future Service Retirement Annuities provided for the em­

ployee during his years of service with Augusta Coach 

Company. Thus pension rights and benefits for past ser­

vice were preserved and continued. 

Preservation of pension benefits that have accrued for 

past service is not sufficient to preserve and continue the 

Claimants' total retirement benefits package, as such pres­

ervation ignores the increases in retirement benefits to 

which Claimants would have been entitled if the group annu­

ity contract had not been cancelled. Under the terms of 

the group annuity contract, an eligible employee accrued a 

U.S. Department of LabOT" I lAbor-Management Services Administration 
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EMPI.OYEE PRar.Er.:errns DIGEST 

"Normal Future Service Annuity" 51 each year, based on .a per­

centage of the employee's basic earnings in the preceding 

year. Thus, as a benefit of employment, each employee re­

ceived an increment to his accrued pension benefit_for each 

year that he remained an employee of the Company. As noted 

at the outset of this discussion, the basic obligation of 

the City under the protective agreement is to assure that 

employees are not adversely affected by the project. Were 

the City's interpretation of its obligation accepted, em­

ployees formerly entitled to the accrual of annual incre­

ments to their retirement annu1ty would no longer be so 

entitled. This would adversely affect them as it would 

constitute a reduction of a benefit to which they were pre­

viously entitled. Thus we interpret paragraph 2 of the 

protective agreement to require the City to preserve and 

continue each Claimant's accrual of annual increments to 

his "Normal Retirement Annuity" for each year from October, 

1973, through the end of each Claimant's protective period. 

We find, under the particular circumstances of this 

case, that the City has an obligation to provide each Claim­

ant, during the Claimant's protective period, with benefits 

equivalent to those that the Claimant would have received 

i/section 3 of Article IV of the group annuity contract provides for 
a "Normal Future Service Annuity" each year in an amount equal to 
$24 plus 1~ percent of basic earnings in excess of $3,000. Thus, 
an employee earning $2.00 per hour on a 40 hour week for one year 
would accrue an annual "Normal Future Service Annuity" of $41.40 
($24 + .015 X $1,160) as a result_of services performed in the year. 
An employees "Nopmal Future Servic~s Annuities" are summed at the 
time of his retirement to calculate the annual amount of the "Nor­
mal Retirement Annuity" to which the employee is entitled. 

U.S. Depa:rt:nent of Lahar I Labor-Management Services Adminis-tration. 
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had the group annuity contract not been cancelled. It 

should be emphasized that in this case we are concerned 

with a substantial benefit of long duration which was term­

inated as a result of the transition of Augusta's mass 

transit system from private ownership to public ownership. 

It should not be inferred that under other circumstances 

the City of Augusta might not have been able to modify or 

terminate this or any other employee benefit.~/ Having es­

tablished the City•s obligation to Claimants, we now turn 
to the question of whether the City has met this obligation. 

Equitable substitution of benefits 

The City argues that. assuming it had an obligation to 
continue the equivalent of the group annuity contract, it 

satisfied this obligation by providing a 55-cents-per-hour 
wage increase to all transit employees at the time they be­
came city employees. The City asserts that the annual 

amount of this wage increase for each Claimant exceeded the 

annual contribution which would have been made by the Com­
pany to the group annuity contract on behalf of each Claim­

ant. The City argues that the wage increase more than off­
sets the value of the pension benefit lost by each Claimant, 
and should be viewed as satisfying the City•s obligations 

under paragraph 2 of the employee protective agreement. 

~ocal 1338, Amalgamated Trans{~ Union and Dallas Transit System, 
DEP Case No. 80-13c-2 (September 9, 1981) for an example of circum­
stances under vhich certain employee benefits may be modified. 

U.S. Department of !Aboro I La.Doro-Management Services Adninistration 

Cathi
Typewritten Text
A-281



The protective agreement is explicit in its require­

ment that pension rights and benefits be preserved and con­

tinued. Similarly, Section l3(c)(l) of the Act makes the 

preservation of pension rights a specific requiremg~t for 

protective arrangements meeting the minimum requirements 

of that Section. We believe that this evidences an intent 

in both the agreement and the statute that pension benefits 

should be considered as a separate and distinct element of 

the total compensation and benefit package for which pro­

tections are provided. It follows that, absent very com­

pelling circumstances, a failure to preserve and continue 

pension rights and benefits cannot be offset by an increase 

in wages or other benefits. For the reasons discussed be­

low, we do not believe that the circumstances of this case 

are sufficient to allow the offset suggested by the City. 

The salary increase did not bear any relationship to 

the pension benefits lost by Claimants. When the City be­

gan transJt operations, the City increased the wages of all 

transit employees from $2.00 per hour to $2.55 per hour. 

The wage increase thus applied both to employees who were 

eligible to participate in the City's pension plan and to 

those who were rrot eligible. The fact that the wage in­

crease was not targeted at employees who would no longer 

be participants in any pension plan indicates that the wage 

increase was provided for reasons unrelated to pension bene­

fits lost, and further i~dicates that the City did ~ot in­

tend the wage increase as a substitute for pension benefits. 
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There is no indication that any notice was given to 

em p 1 o y e e s ad v i s i n g t h em t h a t the w a g e i ncr e a s e w-a s i n t e n d e d 

to offset lost pension benefits. Further, there is no in­

dication that the Claimants were provided a copy of the 

protective agreement or otherwise advised of the1r rights 

under that agreement. Claimants were simply told that they 

would not, if age 35 or older, be included in the City's 

plan. This lack of notice is important, for if the Claim­

ants were in fact provided a wage increase in lieu of pen­

sion rights it was essential that they be so advised to 

enable them to adjust their individual retirement plans 

accordingly. 

Paragraph 2 of the protective agreement contains a 

mechanism for adjusting various employment rights and bene­

fits subsequent to the date of the agreement. It provides 

that all rights and benefits, including pension rights and 

benefits, shall be preserved and continued "unless by col­

lective bargaining and agreement of the parties hereto 

other arrangements are made; provided, however, that any 

such agreement or arrangements shall not be inconsistent 

with this agreement or with the requirements of Section 

13(c) of the Act." No evidence was provided by the City 

indicating any agreement that the wage increase would be 

a substitute for lost pension benefits. All indications 

are that the wage increase was given unilaterally by the 

City for reasons unrelated to the preservation and contin­

uation of Claimants' pension rights and benefits. 

l!. s. Depcu>tment of I.nhor I lahor-t'vfanagement Servic:es Adminis-tration 
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The City's equita~le substitution argument would re­

quire that we abrogate a specific right to pension entitle­

ments absent any showing that the City intended to substi­

tute the wage increase for such rights, absent any showing 

that Claimants were notified of their right to continued 

pension benefits or notified that the wage increases were 

provided in 1 ieu of such pension rights, and absent any 

indication of an agreement to make the substitution. As a 

result, Claimants, not being aware of their entitlements 

to protection of pension rights and benefits, and not be­

ing aware that their wage increase was provided as a sub­

stitute for their pension benefits, were unable to arrange 

their retirement plans accordingly. Under these circum­

stances, we do not believe that the City satisfied its ob­

ligation to preserve and continue Claimants' pension rights 

and benefits by mean~ of the across the board wage increase 

given to transit employees in October, 1973. 

Remedy 

The City asserts that the remedy sought by Claimants 

is too vague. As to Claimant Edwards we agree. Claimant 

Edwards was first employed by the Augusta Coach Company on 

March 12, 1973, six and one-half months prior to the acqui­

sition of the Company by the City. He was never covered 

by the Company's pension plan, though social security con­

tributions were made on his behalf. When Edwards became a 

City employee, he was eligible to participate in the City's 

pension plan, though no sociaJ security contributions were 

made on his behalf. No specific remedy has been suggested 
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with respect to Claimant Edwards, and from the record 

available to us we are unable to determine that ~~wards' 

overall retirement package was worsened as a result of the 

Project. Therefore. Edwards' claim is denied. 

The remedy sought by the eleven Claimants who were 

unable to participate in the pension plan is an annuity 

equal to that which Claimants would have received had the 

group annuity contract been continued. Claimants provided 

no assistance or insight regarding how the amount of this 

annuity ought to be calculated beyond provision of a copy 

of the group annuity contract to the Department of Labor. 

We believe that the requested remedy is sufficiently defi­

nite to put the City on notice as to the remedy sought by 

Claimants. However. as neither party has provided us with 

sufficient wage and hour information for Claimants, we are 

unable to calculate the specific annuity to which each 

Claimant is entitled. In order to provide guidance to the 

parties. we suggest that each Claimant's annual retirement 

annuity be calculated as follows: 

1. Determine the Claimant's protective period 

The protective agreement makes the provi­

sions of Appendix C-11/applicable to the parties. 

Each Claimant is thus entitled to protection under 

the ter~s of the pr6tective agreement for his 

!._/Appendix C-1 to tl'ie National Railroad Passenger Agreement is the 
"decision of the Secretary of Labor on April 16, 1971" referred 
to in paragraph 4 of the protective agreement. 
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~protective period" as defined in Appendix C-1 . 31 

The protective period begins on October 1, 1973, 

the effective date of employment with the City, 

and is based on the Claimant's years of servt~e 

with Augusta Coach Company, with a maximum pro­

tective period of six years. Claimants' protec­

tive periods are as follows: 

Protective Last day of 
Claimant Period Protective Period 

Brantley 6 yrs. Sept. 30, 1 97 9 
Harris 6 yrs. Sept. 30, 1 97 9 
Jones 4 yrs. & 6 mths. March 31 • 1 978 
lewis 6 yrs. Sept. 30, 1 97 9 
Major 6 yrs Sept. 30, 1 9 7 9 
Manning 6 yrs. Sept. 30, 1 97 9 
McKie 1 yr. & 10 mths. Ju 1 y 3 1 • 1 97 5 
Prather 3 yrs. & 10 mths. July 31 , 1 97 9 
Smith 6 yrs. Sept. 30, 1 979 
Usry 6 yrs. Sept. 30, 197 9 
Woods 6 yrs. Sept. 30, 1979 

2. ComQute. Normal Future Service Retirement 
Annuities 

For each year of the Claimant's protective 
period, or fraction of a year, an annual Normal 
Future Service Retirement Annuity should be 

~/See Section l(d) of Article I, Appendix C-1 for the definition of 
"protective period." 
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computed. The method of computation is based 

upon the employee's basic earnings, and sho~ld 

be computed in accordance with Section 3 of Arti­

cle IV of the group annuity contract, as amended 

April 23,1952. 

3. Compute the Normal Retirement Annuity 

The yearly amount of the retirement annuity 

to which the Claimant is entitled for his years 

of service with the City during his protective 

period is equal to the sum of the annual Normal 

Future Service Retirement Annuities computed in 
step 2 above. 

4. Purchase of Annuity 

The City should provide to each Claimant a 

paid-up retirement annuity providing an annual 

benefit in the amount computed in step 3 above. 

The terms and options of the retirement annuity 
provided should be substantially the same as 

those provided under Article V of the group 
annuity contract. 

Determination 

1. It is the determination of the Department of Labor 

that the eleven Claimants who were formerly eligible to 

participate irt the August Coach Company pension plan are 

entitled, under the terms of the protective agreement, to 

U.S. Derxzrtment of Labor I labor-Management Sei'Vices Administration 
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a fu1ly paid annuity ca1culated in accordance with the pre­

ceding section. The parties should meet for the purpose of 

determining the amount of each Claimant's annuity. Should 

any question arise regarding computation of the individua1 

annuities, or regarding the terms of the annuities, the 

services of this office will be made available for techni­

cal assistance supplemental to this determination. 

2. It is the determination of the Department of Labor 

that no worsening of pension rights or benefits has been 

demonstrated with respect to Claimant Edwards. Claimant 
Edwards' claim is therefore denied. 

3. This is the determination of the Secretary of Labor 
made pursuant to paragraph 8 of the protective agreement. 

Dated this day of 
at Washington, D.C. 

, 1 981 --'-------
;.'- :..:..·- -
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Final 2/16/05 

George E. Sponsky and Golden Gate Bridge, Highway and 
Transportation District 
DEP Case No. 79-13c-4 

June 11, 1989 
(Page A-399) 

Summary: The Claimant alleged that his benefits were adversely affected 
as a result of Golden Gate Bridge, Highway and Transportation District's 
federally-funded partial takeover of mass transit operations from 
Greyhound Lines West. The record showed that the Claimant could have 
retained employment at Greyhound with no loss in wages or benefits, 
despite the cut back in operations; however, the Claimant chose to take a 
higher paying position with the Respondent. The Department determined 
that the Claimant's employment with Greyhound was not terminated as 
a result of the Federal grant, but as a result of his voluntary decision to 
take a position with the Respondent. Therefore, his claim was denied. 
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UNI~r.D STATES DEPARTMENT OF LABOR 

In re: J.fl I I E89 

GEORGE E. SPONSKY 
(Claimant) 

and 

GOLDBJ GATE BRIDGE, HIGHWAY AND 
TRANSPORTATION D!STRlCT 

(Respondent) 

...... 

} 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) _________________________________) 

DETERMINATION 

Jurisdiction 

DEP Case No. 79-lJc-4 

. 
This constitutes the decision of the Secretary of Labor in the 
above dispute over employee protections provided pursuant to 
Section 13(c) of ~e Urban Mass Transportation Act of. 1964,-~s . 
amended (UMTA) • 'l"he Claimant has requested the Secretary to 
determine the fair and equitab~e protections to which he is -
entitled. Claimant alleges that be has been adversely affected 
with respect to his wages, vacation, sick leave, and pension 
benefits as a result of Respondent's Ull:'A Project No. CAL-OTG-36 
which provided Federal financial assistance to Respondent in 
taking over mass transit operations from Greyhound Lines West in 
the San Francisco area. · • 

The Claimant vas not represented by a labor organization at the 
time he went to work for Respondent. Although Local 624 of the 
International Brotherhood of 'l"eamsters subsequently became his 
bargaining representative, that labor organization was not party 
to an employee protective agreement certified under Section 13(c) 
of OMTA and does not represent the Claimant for purposes of such 
protections. Be ~as no other labor organization representation 
and he was an employee in the mass transit industry in the 
service area of Respondent. ~herefore. he is entitled to 
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protections substantially equivalent to the levels of protection 
as those provided to umembers of unions under the [13(c} 
agreement referenced in the Secretary's letter of June 22, 1971 
which certified Respondent's UMTA Project No. CAL-UTG-36 as 
provided in Section 13{c) of the Act].• 

Background 

Claimant worked for Greyhound Lines West from 1956 until December 
1971, accumulating some 15 years of seniority in the San 
Francisco shop as a mechanic. During his last year with 
Greyhound he transferred to their San Rafael shop to work closer 
~o his home. In late 1971 when Claimant heard that Greyhound 
would soon be closing its San Rafael shop, he spoke to 
representatives of the Respondent and was told that they were in 
need of mechanics. The claimant was offered e position as 
foreman on the night shift effective January 6, 1972. 

The record indicates that Claimant could have retained a position 
as a mechanic with Greyhound by •bumping• back -into the San 
Francisco shop where he had previously worked. · Claimant would 
have retained all previously accrued benefits and his wage rate 
at that time would have increased from $5.63 per hour to $6.27 
per hour. Claimant's position with Respondent began at $7.75 per 
hour, with some variations in pension and fringe benefits from 
those he received in his Greyhound position. 

Position of Claimant 

Claimant asserts that he is entitled to protections under Section 
13(c) as a result of adverse effects arising from the 1971 UMTA 
Project No. CAL-UTG-36. This project subsidized Respondent's 
takeover of public transportation between Marin, Sanoma and San 
Francisco counties, and included the transfer of some Greyhound 
services. Claimant alleges that be lost seven weeks' vacation, 
twenty-five days of sick leave, nearly $~~000.00 in foregone · 
wages and unspecified pension entitlements following his 
employment by Respondent. Claimant seeks compensation for lost 
wages and vaeation benefits, reinstatement of his sick leave, and 
credit for his previous years of service with Greyhound under the 
Respondent's pension plan. 

Position of Respondent 

It is the position of Respondent that Claimant is not entitled to 
Section ll(c) protections for several reasons. Firat, the 
Respondent asserts that the Department does not have •the 
authority to hea~ or to deter.m1ne the merits of individual 
complaints of employees alleging violation of lJ(c) which are 
filed after the Secretary bas performed her sole statutory duty 
of certification that fair and equitable arrangements have been 
ma.de •••• • Second, Respondent contends that this claim is barred 
by applicable statute of limitations, having been filed some 

_____________ ,_-_-L-- 1 ....-'1.-t:-&:-- ........ c-~ ............ D .. ~--~D n---...-..,.--r- ~o._J,nn 
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eight years after Claimant changed jobs. Third, Respondent 
states that Claimant is not entitled to 13(c) protections because 
he has not established that his position of emplo~~nt was 
affected by a grant of Federal assistance under UMTA. Rather, it 
is suggested, Claimant voluntarily resigned from Greyhound to 
work for Respondent because he was offered a better employment 
opportunity. We consider the third ground dispositive; 
therefore, we do not address the others. 

The issue raised by Respondent in its third argument is similar 
to the issue addressed by the Secretary of Labor in Walls·v. Penn 
Central Railroad, DEP Case No. 76-Cl-12, November 16, 1976.* 
Claimants in both cases allege loss of protected benefits 
following their employment by a new employer. Claimant.s in both 
cases could have retained their positions, but voluntarily 
resigned and accepted an offer of employment with a new entity. 
In Walls the Secretary determined that: 

•.• the Claimant voluntarily requested a leave of absence 
from his position vith Penn Central, vhich be could have 
retained, in order to accept a position vith Amtrak. We 
are unable to conclude on the basis of these facts that 
the Claimant's position vas affected by the transaction 
of May 1, 1971. or of September 1. 1973 within the 
meaning of Section 405(a) of the Rail Passenger Service 
Act of 1970. or vithin the meaning of Appendix C-1. 

The Claimant's employment with Greyhound was not terminated as 
result of the Federal 9rant to the Respondent. Neither was he 
forced to transfer to Respondent to avoid the loss of his job. 
The Claimant voluntarily accepted employment with Respondent, 
motivated, at least in part, by his desires for a higher-paid 
position located closer to his residence. The claimant could 
have remained with Greyhound with no loss of wages or benefits. 
Consequently, any loss suffered by the claimant resulted from hi~ 
own volun~ary actions. · -

•Employee protective· arrangements under Appendices c-1 and c-2 to the Hat ional 
Railroad Passenger Agreement parallel the requirements of 13(c). The 
principles set forth 1n these decisions. therefore, are generally applicable 
to lJ(c) determinations. 

a t Labor Office of Statutor Proarams fl_/~(\ 1 

Cathi
Typewritten Text
A-401



Decision 

The claimant has identified UMTA Project No. CAL-UTG~3E as the 
applicable project in this claim for employee protections. 
However, the claimant has failed to establish a causal connection 
between the project identified and the· alleged adverse affects 
which are the subject of the petitions. Claimant has not stated 
a cause of action which would give ·rise to a claim under the Act. 
His claim, therefore, is denied •. 

Dated this day of 1989 at Washingtoni D.C. 

U.S. Department of Labor I Office of Statutory Programs A-402 

Cathi
Typewritten Text
A-402



UNITED STATES DEPARTMENT OF LABOR 

In re: 

LUIS MANCILLA 
(Claimant} 

and 

GOLDEN GATE BRIDGE~ HIGHWAY AND 
TRANSPORTATION DISTRICT 

(Respondent) 

) 
} 
) 
) 
) 
) 
) 
) 
) 
) 
) _______________________________ } 

DEP Case No. 
79-13c-7 

Summary: The Claimcmt al Zeged that he had been denied proo­
tected wages, fringe benefits and seniority rights folZowing 
Respondent's takeover of mass transit operations in December 
19?1. Claimant had delayed pursuit of his claim more than six 
years after the event allegedly causing the adverse effects. 
The lack of diligence in filing this claim causedpre;judice 
to the Respondent and wouZd cause injustice to the Respondent 
in carrying out a remedy. This claim lila$ dismissed. 

DETERMINATION 

By undated 1 etter received Apri 1 11, 1979 Claimant 

filed this request for protection of certain of his em­
ployment conditions under Section 13(c) of the Urban Mass 
Transportation Act of 1964; as amended (UMTA). Claimant 

seeks entitlement to specific protections in the area of 

seniority; wages, and fringe benefits. He alleges that 

U.S. Department of Labor I Labor-Management Ser-vices Administration 
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these conditions were adversely affected by Respondent's 

UMTA project No. CAL-UTG-36 which provided FederaY finan­

cial assistance to Respondent in taking over mass transit 

operations from Greyhound lines West in the San Francisco 

area. This claim was heard June 19, 1980 in San Francisco 

before a hearing examiner appointed by the Department of 

Labor. 

In this case I find that this claim is barred by the 

equitable theory of laches. Claimant has delayed so long 

in filing the initial claim that any remedy on the merits 

would cause inequities to the Respondent and other employees. 

Findings of Fact 

Claimant asserts that he was adversely affected De­

cember 31, 1971 when his former Greyhound employment was 

terminated due to the above project. He began employment 

with Respondent January 6, 1972. On or before that Janu­

ary date Claimant signed a notiffcation-of-employment of­

fer containing a purported waiver of Section 13(c) rights 

and protections. While the Department of labor has previ­

ously declared such alleged waiver invalid,l.lclaimant was 

on notice at that time of the existence of 13(c) protec­

tions. Respondent incorrectly advised Claimant that he 

was not entitled to 13(c) protections beyond those con­

tained in the notification of employment offer. Claimant 

1/ 
- Schaffer v. Golden Gate, Interim Decision, October 4, 1979. 

DIGEST OF EMPLOYEE PROTECTIONS, page A-119; USDOL. 

U.S. Department of labor I Labor-Ma:naqe:nent Services Administration 

Cathi
Typewritten Text
A-244



had attempted unsuccessfully to obtain a copy of the perti­

nent 13(c) agreement from Respondent December 2, 1971 ac­

cording to his testimony at the hearing, in connection with 

Respondent's employment offer. Claimant further stated 

that about a week after commencing his employmen~. with Re­

spondent on January 6, 1972, a fellow employee showed him 

the l3(c) agreement. Thereupon Claimant discussed the seni­

ority matter with his foreman but did not receive a clear 

answer to his inquiries until April 13, 1973. At that time 

he again inquired as to 13(c) protection of his wages. 

By the terms of the applicable protective arrangement 

Claimant's l3(c) protective period would have covered the 

period January 1, 1972 through January 31, 1973. Even if 

he were to have filed this case in a timely manner, Claim­
ant would not have been entitled to protection under the 

13(c) arrangement beyond January 31, 1973 for the matters 

complained of herein. However, Claimant did not file his 

claim until April 11, 1979, more than seven years after he 

knew of the available 13(c) protections and k~ew or reason­

ably could have learned of the procedures and obligations 

thereunder. While Respondent may have caused some delay 

by taking 13 months to respond to Claimant's seniority in­

quiry, no allegation is made that Claimant was bound to 

postpone pursuit of his 13(c) claim until receipt of Re­

spondent's answer. Even if that full 13-month response 

period were discounted, however, ·claimant still has delayed 

six years beyond that response and more than six years be­

yond the expiration of his protective period January 31, 
1973. 

U.S. Departmen-t of Labor I Labor-Managemen-t Ser.Jices Administra-tion 
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In explanation of his delay in filing a claim with 

the Department, Claimant herein has stated that he ·was 

waiting to see what happened fn the 13(c) claim filed by 

his co-worker, Mr. Norman Schaffer. At approximately the 

same time in December 1971 Mr. Schaffer was simil·arly term­

inated by Greyhound and hired by Respondent. Mr. Schaffer, 

however, pursued his 13(c) claim promptly with Respondent, 

with other government agencies, and with his new labor or­

ganization. He then filed a 13(c) claim with the Depart­

ment of labor October 16, 1974. 

Decision 

r recognize that these UMTA protections are not always 

ready knowledge for employees, especially those employees 

not represented by a labor organization which is party to 

negotiated 13(c) protections. Thfs may require certain 

flexibility in consideration of a charge of untimely filing 

of a claim for protections. Time requirements also may be 

mitigated by the absence of any clear notice to Claimant of 

the substance and procedure of available employee protec­

tions. Other factors, such as consideration of equity or 

protracted local efforts may also justify delay in filing 

a claim with the Department of labor. 

In this claim, however, the mitigating and extenuating 

circumstances together do not sufficiently justify Claim­

ant's excessive delay in pursuing his l3(c) rights or in at 

least making initial procedur~l inquiries as to possible 

filing and delay thereof. The evidence shows that Claimant 

U.S. Department of Labor I L:zbor-Management Services Adminis-tration 
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kn~w that he was possibly affected by Respondent's project 

on or before January 6, 1972. He also knew of th.e existence 

of Section l3(c) protections before that time, and he had 

actually seen a copy of the protective provisions not later 

than January 13, 1972. His- delay in pursuing his---t~3(c) 

rights based upon the filing of a separate claim by a co­

worker, in which claim he made no attempt to participate, 

carries no weight as to the timeliness of this claim now 

before me. 

Claimant has caused harm to Respondent by his lack of 

diligence, which has made pertinent evidence difficult if 

not impossible to ascertain. While Claimants are not neces­

sarily bound by a specific statute of limitation, I hold 

that this claim is barred by the equitable theory of laches. 

Accordingly, I find that the lack of diligence in filing 

this claim has caused prejudice to the Respondent and would 

cause injustice to the Respondent in carrying out a remedy. 

Therefore, this claim is dismissed. 

Dated this ~~k day of Au~~ 
at Washington, D.C. 

, 1 981 

~~Cyr 
Deputy Assistant Secretary of labor 

U.s. Depc:rtmen-t of LahOI' I Labor-Managemen-t Services AdJtrinist:ration 
I 
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DIGEST 

U. S. DEPARTMENT OF LABOR 

In re: 

DAVID FIGLEY AND HAROLD HOENIG 
(Petitioners) 

v . 

PORT AUTHORITY OF ALLEGHENY COUNTY 
(Respondent) 

} 
) 
} 
) 
) 
) 
) 
) 
) ________________________________ ) 

OEP CASE NO. 
79-13c-8 

Swrrmary: Claimants aU.eged loss of employment as a result of 
Respondent's competition which was subsidized by continuing 
grants under the Act. Claimants alleged that Respondent's VMTA 
projects made it impossible for Claimants' employer~ a private 
bus company> to continue economically viable competition and 
caused the employer to close operations. The Department deter­
mined that the claim in this specific instance was too general 
and lacking in supporting evidence to stand as a prima facie 
cause of action. Respondent was not required to carry its 
burden of proof. The claim was dismissed. 

DETERMINATION 

This action arises from a petition for employee protec-

tions filed with the Department of Labor by letter dated 

March 30, 1979. The petition requests a determination that 

two, former, salaried employees.of the Beaver Valley Motor 

Coach Company are entitled to employee protections under 

U.S. Department of Labor I Labor-Management Se~Jices Administration 
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.Section 13(c) of the Urban Mass Transportation Act of 1964, 

as amended (UMTA). A joint hearing was conducted in the 

instant action and in the companion case of Local 1086, 

Amalgamated Transit Union v. Port Authority of Allegheny 

County and Beaver Countyl/ on August 22, 1979, before Alan 

Nartic, appointed by the Department of Labor. Our determina-

tion in Local 1086 is attached hereto and incorporated into 

this determination. 

Both Local 1086 and the instant case alleged that the 

loss of employment resulted from identical action taken by 

Respondent in the period between 1968 and 1979. In Local 

1086 the Department of Labor determined that Petitioner 

relied upon information that did not describe a sufficient 

theory of cause and effect with respect to the worsening of 

employment conditions allegedly caused by the projects. In 

the instant case Petitioners attempted to support their 

claim by reliance upon the same material presented by the 

_!_/Local 1086, DEP Case No. 79-13c-12, detenrrined by the Assistant 
Secretary of Labor March 7, 1980~ involved a loss of employment for 
ten former, hourly employees of tl:;e B.eaver Valley Motor Coach Company. 
The instant petit.ion involves a loS's of employment for two former, 
salaried employees of Beaver Valley Motor Coach Company. 

TJ. S. Department of Lahar I Iabor•-Management Services Administration 
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----~-

claiming employees in Local 1086. I find that Petitioners 

here have not described a plausible cause of actiort, for the 

reasons discussed in the decision in Local ------"--- Therefore~ 

,~,· ' 

in this petition for employee protections~ as in Local 1086, 

Respondent is not obligated to carry its burden of proof. 

This petition is dismissed for failure to state a 

sufficient cause of action. 

·-
Dated this 23rd day of June 1980 

at \<!ashington, D. C. 

Assistant Secretary of labor 

U.S. Department of Labor I Labor-Management Se:!"Jiees Adminis-tra:tion 
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A-328 

UNITED STATES DEPARTMENT OF LABOR 

In re: 

A. L. PERKINS & AUBREY WEBB 
(Claimants) 

and 

) 
) 
) 
) 
) 
) 

THE CITY OF EL PASO ~ 
(Respondent) ___________________________ ) 

and 

LOCAL 1256, ATU 

and 

(Claimant) 

) 
) 
) 
) 
) 
) 

THE CITY OF EL PASO ~ 
(Respondent) ) 

---------------------------

DEP Case No. 
80-13c-9 

DEP Case No. 
80-13c-7 

Summary: These claims are eompanion eases to Dttvis and the City of 
EZ Paso which deterrrrined that the alairrrmt, as a retiree, was enti­
tled to continuation of certain benefits after the City took over 
direct operation of its transit system from its operating agent. 
The City here agreed to provide medical. health care insurance cov­
erage, life insurance corJerage, and bus passes fozt former empZoyees 
and their spouses in the manner set forth in the.DttVis case. These 
claims were sustained and the agreements of the part1-es in settling 
the speci fie issues were noted. 

DETER M I NAT I 0 tf 

The above named cases present claims for employee pro­

tections required under Section l3(c) of the Urban Mass 
Transportation.Act of 1964, ay amended (UMTA). These claims 

are companions to the case of Ohmer E. Davis and the City of 

U.s. Department of Labor I Labor-Management Services Administration 
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l:MP:GOYEE P~i"TI.r~TIONS DIGES'l' 
--~--- ---~----

El Paso, determined by the Department of Labor May 29, 1981 

(attached hereto and incorporated herein}. Claimant Davis 

and all instant claimants are retired employees of El Paso 

T r a n s i t S e r v i c e s , I n c • · The a 1 1 e g e d ad v e r s e e f f e c"ts-- a n d the 

purported cause in all cases are virtually the same. The 

only differences lie in the particular dollar amounts ex­

pended by each claimant to offset the adverse effects. As 

in Davis, the Respondent has made indications of its recog­
nition of the entitlements of the instant claimants to the 

benefits which were interrupted by the organizational tran­

sition of the transit operations. This transition, from 
El Paso Transit Services, Inc. (the former operating agent) 
to the City as direct operator, occurred on or about Janu­

ary 15, 1980. Implementation of the restoration of inter­
rupted benefits has been delayed, prompting the filing of 
these claims. These cases were heard July 24 and 25, 1980. 

By April of 1981, the claim of Mr. Davis had been resolved 
by the parties, with the exception noted in our determina­
tion of May 29, 1981. 

In May of 1981 the Respondent advised the Department's 
representative that the instant claims also had been re­

solved along the lines of the Davis settlement. Such reso­
lution generally would satisfy the requirements of the 13(c) 
protective arrangement as well as the remedies sought here 

by the Claimants. I find it unnecessary to recite the facts 

or the discussion of the issues in the instant cases, in 
light of the mutual agreements of the parties. 

U.S. Depa:rtment of lAbor I Labor-Management Services Administration 
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A-330 

Mr. Davis had made out-of-pocket payment of premiums. 

and had received no reimbursement for.such payments~ for 

other health insurance coverage when his was interrupted. 

He now has been reimbursed by Respondent for those amounts. 

Such amounts are not applicable in the instant cla~ms. how­

ever. because no other individual in this case alleges to 

have made similar. unreimbursed, out-of-pocket payments. 

One or more of the Claimants herein indicated, however, 

that they incurred expenses during the period of interrupted 

health insurance coverage for medical/health care for them­
selves or their spouses. If a claimant did pay such bona 

fide expenses following the transition in January of 1980 
and prior to restoration by Respondent of equivalent insur­
ance coverage, such claimant is entitled to reimbursement 

for the portion thereof that would have been covered had 
his medical/health insurance coverage not been interrupted. 

The life insurance benefit ("death benefit") is to be 
resolved consistent with the disposition of this item in 
Davis. Again, if any claimant here incurred costs during 

the period of uncertain life insurance coverage as a conse­
quence of such uncertainty, such claimant is entitled to 
reimbursement for those amounts which would have been cov­

ered under the former insurance. 

Bus passes are to be issued, if such has not already 

been done, to each Claimant herein. Passes for spouses of 
these Claimants also are to be issued, consistent with the 

Respondent's agreement as indicated in Davis. 

U.S. Department of Labor I labor-Management Services Administration 
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H1PI.DYEE PIUrECl'IG.JS DIGEST 

Finally, the matter of possible fnco~parability in 

health insurance coverage prior to and following _the Janu­
ary 1980 transition is not properly before the Department 

of Labor in the instant claims, for the reasons spet forth 

in Davis. Any Claimant herein who desire.s to pursue this 

issue may do so consistent with the procedures set forth 
in 

These claims are sustained and the agreements of the 
parties are noted in settlement thereof. 

Dated this'-. /"t7v day of 
at Washington. D.C. 

Ronald J. St. Cyr 
Deputy Assistant Secretary of labor 

u.s~ Department of LaboP I Labor--Management Services Administration 
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U.S. DEPARTMENT OF LABOR 

In re: 

~·~-~--·······------------) 

SAMUEL A. PALAMA 
(Petitioner) 

v. 

METRO TRANSIT LINES {Hawaii} 
(Respondent} 

) 
) 
) 
) 
) 
) 
) 
} 
) 

---~----··--------------------> 

OEP Case No. 
80-13c-l 

Summary: The emp~oyee was referred ~o his avaiZabte loual 
arbitration procedures which the Secretary had ~e~tified. 
The case ~as dismissed. 

DETERMINATION 

T~is constitutes the final and binding determination 
in the above matter. The instant petition was .filed with 
the Department of labor on October 11~ 1979. Petitioner 
seeks a determination in accordance with Section 13{c) of 
the Urban Mass Transportation Act of 1964. as amended, as 
to whether he is entitled to certain vacation benefits and 
promotion rights. 

Based upon evidence ascertained during the initial 
filing of this action, Petitioner is represented by Local 
9 9 6 of the Teamsters Union . 0 n March 1 5 , 1 9 7 4 Local 9 9 6 
and Respondent entered into a Section 13(c) protective 
agreement, which the Department of Lab~r certified on 

U.s. Department of Laboza I Labor-Management Serviae~ Administra-tion 
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~:liPI.OYEK ::?RCTZCTION:> DIGEST 

April 10, 1979 as providing fair and equitable protections 
required by Section 13{c) of the Act. Article VI of the 
agreement establishes an appropriate mechanism for resolu­
tion of disputes which arise under the agreement. There­
fore, Petitioner is referred to Article VI of the agree­
ment for resolution of this matter. 

This petition for employee protections is hereby 
dismissed. 

Dated this 28th day of 
at Washing on, .C. 

April 1980 

/s/ 
----~-

William P. Hobgood 
Assistant Secretary of labor 

U.s. Department; of laJxn.. I labor-Ma:nagemen:t Services Adminis-t:rat:.ion 

( 
\ 
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A-346 

l:.NPI.OYEE PROI'ECTIONS DIGEST 
--~~ 

UNITED STATES DEPARTMENT OF LABOR 

In re: 

FRANCISCO AVALOS 
(Claimant) 

and 

THE CITY OF EL PASO 
(Respondent) 

) 
) 
) 
) 
) 
) 
) 
) 
) ____________________________) 

DEP Case No. 
80-13c-15 

SunJma:ry: Claimant sought continuation of his previous employer's 
poLicies on vacation leave and discipLine for late arrival, or failure 
to report for work. · Claimant failed to demons-trate that either his 
vacation entitlement or his susceptibility to discipline would be 
worsened during his protective period as a result of Respondent's 
poUcy changes in these two areas. These claims tJere denied. 

DETERMINATION 

Jurisdiction 

This claim was submitted to the Department of Labor by letter 

dated July 22, 1980. Claimant is an employee of the City of El Paso. 

Texas. who seeks a determination of his right to protections under 

Section 13(c) of the Urban Mass TT?nsportation Act of 1964, as amended. 

U.S. Department of Labor I Labor-Management Services Administration 
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In 1979, the City applied for four operating assistance grants 

for fiscal years 1977 through 1980 (UMTA Project Numbers TX-05-4072, 

TX-05-4073, TX-05-4074 and TX-05-4075). In connection with these 

applications, the Department of Labor certified, on February 3, 1980, an 

employee protective arrangement dated January 3, 1980. That arrange­

ment provides for submission of disputes arising under the provisions of 

the arrangement to the Secretary of Labor for final and binding determi­

nation. This is the determination of the Secretary of Labor. 

The decision is only an interpretation of the particular terms 

of the employer's 1980 Protective Arrangement. That arrangement may 

be somewhat broader than would be necessary to satisfy the minimum 

protective requirements under Section 13(c) of the Urban Mass 

Transportation Act. 

Issue 

A dispute has arisen with respect to the claimant's entitlement 

to protections, under the 13(c) protective arrangement entered into 

by the City. Claimant seeks protections in two areas. First, he 

requests continuation of the vacation schedule utilized by his previous 

employer or, if such remedy cannot be granted. he seeks credit under 

the City of El Paso's vacation schedule for past service with his 

previous employer. Claimant also requests reinstatement of the 

"miss-out" policy, pertaining to dis<:ipline for late arrival to work, 

which was utilized by his former employer. 

U.S. Depa:rtment of Labor I Labor-Management Services Administration 
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~--------~-

Background 

Claimant first worked as a mass transit employee of the private 

bus company, Lower Valley Lines, in May 1975. In Janua!"y 1977 the 

the City purchased the assets of the company together with the assets 

of two other private bus companies and contracted with El Paso Transit 

Services, Inc. , for management services and personnel for the transit 

system. Claimant was hired by El Paso Transit Services at that time. 

In January 1980 the City ended its contractual relationship with El 

Paso Transit Services and, with Federal assistance, began direct 

operation of the transit system. On or about January 15, 1980 Claimant 

was employed by the City as a mass transit employee. 

Vacation Policy: 

With regard to the vacation policy issue, Claimant indicated 

that. as an employee of El Paso Transit Services he had the 

following vacation schedule: 

Weeks of Vacation 

1 week 
2 weeks 
3 weeks 
4 weeks 
5 weeks 

Years of Services 

after 1 year of service 
after 2 years of service 
after 12 years of service 
after 25 years of service 
after 30 years of service 

U.S. Department of Labor I Labor-Management Services Administration 
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For purposes of computing vacation leave El Paso Transit Services 

recognized both years of sErvice with El Paso Transit and years 

of service with its three predecessor mass transit companies. 

As a City employee, only years of service with the City are 

recognized in computing vacation leave. Under the City's vacation 

policy Claimant is entitled to vacation leave pay according to the 

following schedule: 

Days of Vacation Years of Service 

1 day per month or 12 days 
per year from anniversary 
date 1-14 years 

1-5/12 days per month or 17 
days per year from anniversary 
date 15 years or more 

As an employee of El Paso Transit Services, Claimant received 

10 days paid vacation in 1979 and would have become eligible for 15 

days in 1987. Claimant now receives 12 days vacation annually and 

will become eligible for 17 days in 1995. 

Protections are extended to an employee under the terms of 

the protective arrangement for the duration of the individual's 

protective period. In this claim, the protective period would 

extend from January 15, 1980 through September 15, 1984. Under 

the El Paso Transit Service:; vacation schedule, Claimant would be 

U.S. Department of Labor I Labor-Management Services Administration 
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FMP.LVtEE P.SDI'R'TICNS DIGEST 

eligible for only 10 vacation days in September 1984, at the end 

of his protective period. The City, however, will afford Claimant 

12 days of paid vacation leave annually throughout this period. 

Claimant has not shown that the fringe benefit in question 

has been worsened or will be worsened in any way during his protective 

period. Claimant would not have become eligible for 15 days of annual 

vacation until after his protective period had expired. lt was not 

the purpose of the protective arrangement to provide anticipated benefits 

in such fashion as the Claimant seeks. 

Claimant has not shown a worsening of his vacation leave 

benefit under the vacation schedule used by the City. Therefore, 

he has failed to state a sustainable claim with respect to 

vacation benefits under the terms of the protective arrangement. 

This claim with respect to the issue of vacation benefits is denied. 

"Miss-out" Policy: 

The second issue raised by Claimant was the City's revision 

of the "miss-out" policy which governs discipline for drivers 

who are late or who fail to show up for work. Claimant seeks 

reinstatement of the El Paso Transit Services "miss-out" policy. 

U.S. Department of Labor I Labor-Management Services Adminis-tration 
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Under the old policy, a driver for El Paso Transit Services 

lost his assigned run and was placed on the extra board to 

receive any "extra" work which might be available. if he did 

not report to work within ten minutes of his scheduled time. 

Arrival during this ten-minute period was classified as a "late 

report" rather than a "miss-out." 

After ten minutes, however, drivers became subject to 

progressive discipline, spending one to three additional days 

on the extra board for each "miss-out." Following the fourth 

"miss-out" in any 30-day period, the operator was subject to 

additional unspecified discipline or to discharge. Y 

The new "miss-out" policy implemented by the City is 

also one of progressive discipline. However, the driver no 

longer has a ten-minute late report period. When an operator 

is late under the City policy, he progresses through a 

number of similar disciplinary steps until, after the fifth 

1/ The "miss out" policy utilized by El Paso Transit Services is 
contained in the 1974 agreement between El Paso City Lines, Inc., 
and Division No. 1256 of the Amalgamated Association of Street, 
Electric Railw~y, and Motor Coach Employees of America. 

U.S. Depax>tment of Lahar I Lahor-Management Services Administration 
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"miss-out" within a thirty-day period, (or ten "miss-outs' in 

a ninety-day period, or fifteen ( 15) "miss-outs" in a one 

hundred and eighty-day period) he is discharged by the City. 

While both policies prescribe progressive discipline, 

several distinctions can be made between the two. The City's 

policy calls for discharge after the fifth, rather than fourth, 

"miss-out" but does not include a provision for late reports. The 

City's policy extends over 180-days, while the El Paso Transit 

policy forgave" miss-outs" after 30 days had passed without a trans-

gression. The City's policy, though, allows for some additional 

"miss-outs" over the 180-day period, while requiring gradual improve-

ment by the empll)yee. 

The Claimant's argument that this policy change would 

necessarily result in a worsening of his employment conditions is 

not persuasive. For instance, an employee who failed to report for 

work at El Paso transit on four occasions within 30 days would be 

subject to discharge, while the same employee would have one more 

"chance" under the City's policy. Furthermore, revocation of the 

ten-minute late report period is not a significant change in working 

conditions in this instance. Employees of El Paso Transit who did not 

arrive during this time period wet:e denied their run and paid only if 
.· 

they were reached for an extra run. City employees are required to 

U.S. Department of Labor I Inbor-Management Services Administration 
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arrive when scheduled but are regularly compensated for their time. 

This amounts to a minor change in reporting time, and City employees 

may avoid discipline merely by exercising due diligence in ~rriving 

for work as scheduled. 

Claimant has failed to demonstrate that he is worsened by this 

policy change. It is, therefore, determined that Claimant has not 

been placed in a worse position as a result of the change in the 

"miss-out" policy. This claim is denied. 

Dated this __ cZ_.S_"'_tiv ____ day of,_---'-7r)_,_~---- 1983 at 

Washington, D . C . 

Deputy Assistant Secretary 
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UNITED STATES DEPARTMENT OF LABOR 

In re: 

LOCAL 1338, AMALGAMATED TRANSIT UNION 
(Claimant) 

) 
) 
) 
} 

and 

DALLAS TRANSIT SYSTEM 

) 
} 
) 
) 
) 

(Respondent} ) 
0 ___ ) 

DEP Case No. 
80-13c-2 

Summary: The Claimant alleged that Respondent violated the 
requirements of its Section lJ(c) agreement by unilaterally 
adopting an attendance control policy over the objections 
of the union and thereby failing to preserve Claimant's 
collective bargaining rights. Claimant further stated that 
the new attendance policy adversely affected use of sick 
leave benefits by employees. The parties had preserved their 
bargaining practice of meeting and conferring in good faith 
on the new policy. Respondent's later implementation of 
the policy over the union's objections did not conflict with 
the collective bargaining rights of Claimant. Furthermore, 
implementation of the attenda:nce eontroZ policy had not wors­
ened Claimant 's sick leave condi tiona. The claim t.Jas denied. . ~ ~ .. 

DETERMINATION 

This constitutes the Secretary of Labor's final determi­

nation in the above dispute over certain employee protections 

required under Section 13(c) of the Urban Mass Transportation 

Act of 1964, as amended (the ~ct). By letter of December 15, 

1979 Claimant referred the dispute to the Department of Labor 

for resolution in accordance with Section G of the May 31, 
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1974 13(c) arrangement for employee protections. The par­

ties stipulated at the hearing that they have no Qbjection 

to the authority of the Department to hear and determine 

this matter, except that Respondent maintains that some in­

dividual grievances (especially the single instan~e of dis­

charge) are being considered through established local 

grievance procedures of Section 1.4 of the Personnel Poli­

cies (see below). Respondent maintains that such matters 

are premature for determination in the instant claim. Such 

grievance procedure covers questions of administration of 

the Personnel Policies, however, and is separate from the 

13(c) dispute resolution procedure for issues of required 

preservation of rights, privileges, and benefits pursuant 

to Section 13(c). Moreover, those specific individual em­

ployee grievances did not arise as issues in this claim. 

Therefore, the parties have consented to the Department's 

authority to determine the disputed issues herein. This 
dispute was heard in Dallas, Texas June 5, 1980 before a 

hearing examiner appointed by the Department of Labor. 

Issues 

Was the unilateral implementation of the Attendance 

Control Policy a failure to continue and preserve the bar~ 

gaining rights of Local 1338? Does the Attendance Control 

Policy implemented October 1, 1979 constitute a worsening 

of employment conditions for the employees? 
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Findi 

The parties stipulated that since 1974 Respondent's 

subsequent projects under the Act have been certified by 

the Secretary of Labor on the basis of replication of the 

parties' 1974 employee protections arrangement. The perti­

nent provisions of the May 31, 1974 employee protections 

arrangement (Respondent's Exhibit 4) include the following: 

A. The Project shall be carried out in such a manner 
and upon such terms and conditions as will not in 
any way adver>sely affect employees covered by 
these arr>angements provided that in the case of 
displaced or> dismissed employees, the compensation 
shall be that as set out in F;xhibi t 1'a" attached 
hereto. 

B. All rights., privileges and benefits (including 
pension Pights and benefits) of employees covered 
by these arrangements (including employees a~r>eady 
r>etired) which have accrued or which may hereafter 
accrue undEr their various retir>ement systems un­
der the policies and working conditions in eJjfect 
on the date of this Project, shall, be preserved 
and aontinued, provided that any such Pights, 
benefits and privileges may be itnproved" changed, 
or added to so long as there is no denial of 
accrued :rights. 

C. The existing right of employees cover>ed by these 
arrangements to present grievances concerning 
their wages, hours of tJOI'k, o:r> conditions of wo:r>k, 
individually or through a representative, includ­
ing any labor organization that does not claim 
the r>ight to strike, under Article 5154(c) of 
Vernon's Annotated Civil Statutes of the State of 
Texas, as construed and applied in Amalgamated 
Transit Union, Local Division 1338 v. Dallas 
Public Transit Board, No. 17097, 403 S.W. 2d 107, 
decided May 31, 196 8, by i;he Texas Court a f Civil 
Appeals for the Fifth Supreme Judicial Dis~rict 
(69 £RPM 2177), rehearing denied June 28, 1968, 
writ refused N.R.E. Pebruary 26, 1969, rehearing 
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~-----

denied April 16" 1969; Dallas Tndevendent School 
District v. American Federation of State, County" 
and l1unicival Errployees" Local Union No. 1442" -
330 S. W. 2d 702 (Tex. Civ. App. _, urrit ref'd N.R. E.) 
(45 LRRM 2815); Beverly v. Citzt of lJallas" 292 S.W. 
2d 172 (Tex. Civ. App." writ ref'd N.R.E.) (38 
LRRM 218?)" shall be preserved and continued. 

D. The employees covered by these arrangements shall 
have the right to present grievances and to meet 
with the management of the System" either indi­
vidually or with their representatives" far the 
purpose of discussing and conferring with respect 
to any matter which concerns the employees" sub­
ject to System Personnel Policies. 

E. Any employee covered by this agreement who is 
laid off or otherwise deprived of employment" or 
placed in a worse position with respect to compen­
sation~ hours~ working conditions~ fringe benefits_, 
or rights and privileges pertaining thereto at 
any time during his employment as a result of the 
Project, including any program of efficiencies or 
economies directly or indirectly related thereto_, 
shall be entitled to receive any applicable rights~ 
privileges and benefits as specified in the em­
ployee protective arrangements (attached hereto and 
made a part hereof as Exhibit "A"); provided~ how­
ever_, that nothing in Exhibit "A" shall be deemed 
to supersede or displace any other provisions of 
this agreement~ and in the event of any conflict 
or inconsistency between them, the ather provisions 
of this agreement shall control. 

Texas law prohibits collective bargaining by municipal 

employees. The employees represented by Local 1338 are 

employees of the Dallas Transit System {Respondent) which 

is a department of the City of Dallas. The City of Dallas 

has the ultimate fiscal authority for the budget for Re­

spondent. Authority for administrative procedures. employ­

ment. compensatjon. and personnel functions have been 

delegated by the City to the Dallas Public Transit Board. 

Claimant acknowledged that it does not possess ordinary. 
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private-sector rights to collective bargaining. No claim 

was made to any bargaining rights which may have existed 

prior to the instant 13(c) projects nor to such rights that 

might have existed prior to the takeover of transit services 

by the City and/or Respondent. 

The Dallas Public Transit Board (hereinafter the Tran­

sit Board} has had authority for all times relevant herein 

to approve and implement personnel policies for the employ­

ees of Respondent Transit System. The parties have an es­

tablished practice of meeting and conferring, generally upon 

request, with respect to new, or proposed changes in, per­

sonnel policies and employee benefits. The current person­

nel policies were adopted by the Transit Board October 1, 

1979 (Respondent's Exhibit I). 

The Personnel Policies, Section I, General Provisions, 

subsection 1·.3, "Conduct and Discipline," include a perti­

nent paragraph entitled "Rules of Conduct." The parties 

stipulated that this paragraph and Section (a) thereunder 

have existed in present form at least since October 1, 1977 

(.see C 1 a i rna n t ' s Ex hi b i t 2 , " 1 9 7 7 Person n e 1 Po 1 i c i e s " ) : 

Rules of Conduct 

The foUO!dng aPe offenses which apply to all em­
ployees and which are grounds for discharge, or 
depending on the facts and circwnstc;:nces of the 
particular case, nay result in demotion (reduc­
tion in grade), suspension or written reprimand: 

(a) Unsatisfactory attendance. Excessive absence 
and/or tardiness. N_ote: An employee 1;}ho is 
absent without lecrve for five or more consecu­
tive working days shall be deemed to have 
abandoned his job and shall be removed from 
the payroll. 
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Both parties admit that Section 1.3, "Rules of Conduct, 11 

Section (a), has, and has had, broad application ~t the dis­

cretion of management although exercise of this authority 

has been infrequent. With respect to the wording of sub­

paragraph (a) the parties agreed that the first sentence is 

to be read as a continuation of the preceding paragraph and 

that discipline (from reprimand to dismissal) could arise 

from excessive absences (and/or tardiness) of any kind, 

whether excused or unexcused, paid or unpaid, with or with­

out leave, etc. The parties recognize that the second sen­

tence of sub-paragraph (a) provides for a specific applica­

tion of a pre-determined disciplinary measure for cases of 

absence without leave for five or more consecutive days. It 

was agreed that this specification, however, does not limit 

or restrict disciplinary measures for any other situations 

of excessive absence and/or tardiness. 

Beginning approximately in 1967 Respondent instituted 

a sick leave program which contained a waiting period of 

five days per occurrence before paid sick leave could be 

used by the employee. Ourfng this five-day period absence 

due to sickness was uncompensated. Over the years, the 
unpaid waiting period was gradually reduced from five days 

to one day per occurrence. In 1979 the waiting period was 

eliminated with the October 1 implementation of the new 

attendance control policyl/: 

liThe material quoted above represents the current version of Section 
1.16A as contained in Respondent's Exhibit I. This incorporates re­
visions effective November 29, 1929 (Respondent Exhibit 2). The 
original Section l.l6A is contained· in Claimant's Exhibit I. These 
changes are not noted herein since they are not at issue and do not 
bear upon the issues of this action. 
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--~---

1.16A AttePflance Control 

NOTE: Effective October• 1, 1979 all employees 
will start with a clean attendance record 
under this program. Any absenteeism prior 
to this effective date will not be counted. 

AU errrployees who fail to report for uork or fail 
to complete their work assignment because of sick­
ness or other personal reasons more thnn six (6) 
times in any six (6) month period shall be subject 
to progressive discipline. The progressive disci­
plinary procedure in any six (6) month period is 
as follows: The first (1st)., second (2nd}, 
third (Jrd) and fourth (4th) occurrences will be 
recor•ded; the fifth (5th) occurrence will result 
in a WT~tten reprimand; the sixth (6h) occurrence 
will result in a one day suspension, and the sev­
enth (7th) occurrence will result in employee be­
ing subject to further progressive disciplinary 
action including possible termination. 

It should be noted that in the event of absence, 
the length of absence is incidental (except as 
defined in Section 1.3 of the Personnel Policies 
and Employee Benefits manual Rules of Conduct 
(a) Unsatisfactory Attendance) with the number of 
absences computed by individual occurrence. The 
following employee absences witl not be counted 
against an employee as outlined above: Vacation, 
Paid Holidays, Jury Duty, Death £eave or Mi"Litary 
Leave. 

This policy {~espondent's Exhibit I. p. 24) was the subject 

of several meetings between the parties prior to its adop­

tion by the Transit Board. The parties stated that they 

failed to reach agreement on the policy during this meet­

ing and conferring, and that the parties still disagree 

with respect to the impact, effect, and desirability of 

this policy. Despite November 29, 1979 modifications in 

this policy the-Claimant labor ·organization continues to 

oppose the policy and its application to the employees 

represented by that organization. 
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Disputes over administration of this or other personnel 

policies are subject to the Grievance Procedure spEcified in 

Section 1.4 of the Personnel Policies. Thts procedure has, 

as a final step, review and decision by the Transit Board's 

Em p 1 o y e e R e 1 a t i o n s Com m i t t e e o r , i f t h e g r i e v a n c e-- !Je r t a i n s 

to discharge~ suspension or reduction in grade as a result 

of disciplinary action, the decision of the Employee Rela­

tions Committee may be appealed to the Council Committee of 

the City of Dallas. 

Position of Claimant 

Local 1338, Claimant on behalf of all employees of Re­

spondent, asserts that the letter and spirit of Section 

13(c) of the Urban Mass Transportation Act have been broken 

and that paragraphs A, B, C and D of the May 31, 1974 l3(c) 
arrangement involving these parties have been breached. 

Claimant alleges that Respondent's unilateral imposition of 

an attendance control policy and failure to follow ~the 

grievance procedure arrived at through negotiations at the 

U.S. Department of Labor" constitute the alleged violations. 

Specifically, Claimant claims that the actions of Respondent 

in unilaterally adopting the attendance control policy over 

the objections of the labor organization constitute a denial 

of Claimant's collective bargaining rights and a failure to 

bargain in good faith. Claimant concludes that this is a 

violation of the requirements of Section 13(c) of the Act 

because such action fails to preserve Claimant's collective 

bargaining rights. 

rJ. S. Department of Lahor I Lahar-Management Serviees Administration 

A-255 

Cathi
Typewritten Text
A-255



As a second adverse effect Claimant asserts that the 

sick leave benefits of the employees have been worsened. 

Prior to the implementation of the attendance control pol­

icy these employees historically enjoyed unrestricted use 

of their accrued sick leave without the potential of incur­

ring disciplinary action for "excessive" instances of use 

in any period of time. Claimant also notes that if an em­

ployee should be suspended without pay, or discharged, be­

cause of the new attendance control policy, he would also 

be worsened, secondarily, in his compensation as a result 

of the policy. This is alleged to be a potential further 

violation of the 13(c) "agreement," paragraph E, resulting 

from the implementation of the attendance control policy. 

In a later and separate portion of the charges Claim­

ant states its belief tnat "when an employee is suspended 

or discharged for public complaint or accused of improper 

fare collection [Respondent] should have to present com­

plaining witnesses at hearing." At the hearing in the in­

stant case Claimant furthe~ alleged that it believes the 

new attendance control policy to discriminate against two 

minority groups of_the employ~es it represents, blacks and 

hispanics. The union also alleged that adverse effects in 

the form of monetary loss, beyond wages, had resulted from 

the new attendance control policy. 

Position of Respondent 

Respondent acknowledges ~he "unilateral" aspect of the 

implementation o·f the attendance control pol icy and points 

out that any such personnel policy, consistent with Texas 
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statutes, must be implemented unilaterally since collective 

bargaining is prohibited. Respondent then denies ___ that any 

adverse effect is present in this matter. With the excep­

tion of the issue of the attendance control policy, Respon­

dent asserts that Claimant's allegations are overebroad and 

undefined and, therefore, should be stricken from the com­

plaint. Respondent would reinforce this position with the 

point that Claimant has failed to request any relief or 

remedy with respect to any issue other than the issue of 

the attendance control policy. 

Affirmatively, Respondent asserts that when it adopted 

the new attendance control policy the one-day waiting period 

for use of paid sick leave was eliminated. In addition Re­

spondent maintains that all accrued sick leave has been re­

tained by these employees. This is described, on balance, 
as an improvement in the sick leave situation for the em­

ployees. Respondent cites Paragraph B of the 1974 13(c) 

protective "agreement" as authorizing such changes in bene­

fits so long as there is no denial of accrued rights. 

Finally, Respondent denies that the attendance control 

policy and its implementation bear any relationship to the 

existence or non-existence of any project under the Urban 

Mass Transportation Act of 1964, as amended. 
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A-258 

Discussion 

General Allegations 

Respondent's motion to limit the scope of the ... (llleged 

violations will be considered first. The fact that Claim~ 

ant has not requested specific relief or remedy with re­

spect to certain charges need not bar such charges from 

consideration in this claim. If a violation were found, an 

appropriate remedy could be fashioned without harm to the 

parties' presentations or rights. 

Certain of Claimant's allegations suffer a more signif­

icant deficiency, however. With respect to the allegation 

of discriminatory impact of the new policy, Claimant was 

not able to present any statistical or comparative data to 

support the charge. With respect to the allegation that 
Respondent should be required to present complaining wit­

nesses at hearings in the local grievance procedure, Claim­

ant made no allegation that this condition was worsened 

from its previous status or that the matter had been pre­

sented for consideration through the local grievance pro­

cedure. The allegation of monetary loss beyond loss of 

wages pertains to an incentive policy which would provide 

a fifty-dollar award to employees who meet certain atten­

dance standards. This policy is separate from the atten­

dance control policy and Claimant offered no showing that 

the employees had an existing entitlement to this fifty­

dollar award, as opposed to having a potential for earning 

the award by meeting certain conditions. No loss of an 

existing benefit, therefore, w~s shown. Any other charges 

beyond the two major claims considered below also lacked 
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sufficient supporting treatment from Claimant to require 

determination in this proceeding. Therefore. all such 

other claims are dismissed, leaving the two general alle­

gations: (1) a failure to preserve collective bargaining 

rights. and (2) a worsening of the sick leave benefjts and 

the use of these benefits. 

Bargaining Rights 

With respect to the charge of a failure to continue 

and preserve collective bargaining rights, Claimant has the 

obligation to show what bargaining rights it possessed that 

allegedly have been denied. To this end Claimant explained 

that management implemented a new attendance policy without 

the concurrence of, and over the objection of, the desig­

nated labor organization. Claimant acknowledged that, 

strictly speaking, Respondent probably can take such action 

and has done so on certain occasions in the past. Claimant 
strongly maintains. however, that such action is inconsis­

tent with good faith collective bargaining practices and 

obligations and therefore constitutes a failure to continue 

collective bargaining rights as required under Section 13(c} 

of the Act. 

Testimony at the hearing demonstrated that Claimant had 

received notice of the proposed attendance control policy 

approximately one month prior to its implementation. On 

more than three occasions prior to implementation, Claimant 

expressed its objections ~o m~nagement (Respondent} and ex­

plained the reas~ns for such o~jections. Respondent then 

implemented the new policy October 1, 1979 over Claimant's 

U.S. Department of Lahar 1 I.abor-Managemen-t Services Adminis-tra-tion 

A-259 

Cathi
Typewritten Text
A-259



objections. The parties met thereafter and had further dis­

cussions on the subject. These discussions resulted in 

certain modifications of the policy, which became effective 

November 29, 1979. However, Claimant still objected to the 

p r e s e n c e o f t h e a t t e n d a n c e co n t r o 1 p o 1 i c y , e s p e c i a-ll y t h e 

disciplinary provisions therein. 

The testimony shows that Claimant does not have ~col­

lective bargaining rights~ as that term is generally em­

ployed. Claimant's labor relations rights were stipulated 

as deriving from Texas law which prohibits collective bar­

gaining rights for municipal employees. The parties do have 

an established practice of meeting and conferring as to 

conditions of employment. Meet and confer rights are pro­

tected by Section 13(c) as a diminutive form of collective 

bargaining rights. The parties here, however, have pre­

served their practice of meeting and conferring, on this 

new policy. Respondent's unilateral implementation of the 

policy over the employees' continued objections following 

their meet and confer procedures does not conflict with the 

rights of Claimant to the extent that they may be said to be 

related to collective bargaining. I find that, while the 

employees may not be in agreement with management's new 

p~licy, Respondent acted within its authority in unilater­

ally implementing the attendance control policy. Such im­

plementation in this case does not constitute a denial of 

bargaining rights nor any other violation of the employee 

protections required under Section 13(c). 
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Sick Leave Benefits 

In addressing the remaining issue of a worsening of 

the sick leave benefit, Claimant maintains that the atten­

dance control policy "gives with one hand and takes away 

with the other." This refers to Respondent's provision for 

emp1oyees generally to accumulate entitlement to one day of 

paid sick leave per month up to 150 days total, and the 

seemingly conflicting provision in the new policy which pro­

vides for progressive disciplinary measures against an em­

ployee if he is absent from work due to sickness or certain 

other reasons more than six different times in a six-month 

period. The duration of each absence is irrelevant. Ab­

sences not chargeable under the attendance control policy 

are those for vacation, paid holidays, jury duty, death 

leave, or military leave. 

Claimant explains that the employees• sick leave bene­

fit has been adversely affected in two ways by this disci­

plinary provision. First, the employees formerly could 

have been absent more than six times in a six-month period 

and would not have been subject to discipline thereby. 

Whether they received compensation would have depended upon 

the previous waiting period and their accumulated, "banked" 

sick leave. Secondly, if an employee is absent for other 

reasons {car failure, weather, family emergency, etc.) dur­

ing a six-month period, then the employee cannot even use 

the full number of six sick leave days he earns during that 

period even if he is absent only one day for each occur­

rence), without_ incurring disciplinary action. 
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R"'!PI.OYEE P:ROI'ECTIONS DIGEST 

This description of the operation of the policy is ac­

curate but requires some additional consideration to fully 

describe the situation. Prior to October 1, 1979 an em­

ployee could have been absent from work on six separate days 

during a ~ix-month period and, because of the one-day wait­

ing requirement, would not have received any compensation 

even if each absence were for bona fide sick leave. As Re­

spondent argues, elimination of this waiting period could 

mitigate, at least in part, the new provision for control of 

absences. Elimination of the waiting period has been urged 

by the union consistently over the years. 

Another consideration to fully explain the new policy 

is the length of absenc~s during each six-month period. 

As Respondent explained, an employee could be absent an un­

specified number of days in each instance up to a maximum of 

six separate instances, and not incur disciplinary measures 

under the attendance control policy. An employee conceivably 

could use fifty or more consecutive days of accrued sick 

leave without penalty under this control policy. 

Comparing the attendance control policy to the provi­

sion for use of accrued sick leave raises speculation of 

some adverse effect if the components of those policies 

are considered in isolation. However, the "Rules of Con­

duct" sub-section and paragraph (a) thereunder (supra) have 

remained in existence as personnel policies without change 

prior to, during, and following proposal and implementation 

of the attendance control policy. Paragraph (a) provides 

that u[e]xcessive absence and{9r tardiness" are grounds for 

discharge, demotion, suspension, or written reprimand. Re­

spondent stated that this includes absences for sick leave, 

U.S. Department of Labor I Lahar-Management Services Administration 

Cathi
Typewritten Text
A-262



funerals. etc. and has been ~roadly discretionary with 

supervisors as to the employees they supervise. -{laimant 

concurs in this, with the observation that this power was 

used infrequently. Respondent describes the attendance 

control policy, then, as specification of conditions and 

standards under which Respondent's general disciplinary 

authority under "Rules of Conduct" will be exercised. 

Therefore, Respondent concludes that this is not a worsen­

ing of conditions. 

This is persuasive and I find that the sick leave con­

ditions have not been worsened by the implementation of the 

attendance control policy. Respondent has had the right 

prior to October 1, 1979, to take such action at its discre­

tion as the new policy provides, or to take even more severe 

action. for excessive absences. Respondent now has estab­
lished specific conditions under which it will take disci­

plinary measures for excessive chargeable absences. Respon­

dent has defined absences which are not chargeable and has 

specified the progressive discipline applicable to various 

degrees of ex~essive absenteeism. While Respondent might 

now exercise its authority in this disciplinary area more 

frequently, which would be less desirable from the employees 

point of view, Respondent has always had the authority to do 

so. Exercise of existent discretionary authority, with ap­

propriate prior notice of change given. as Respondent gave. 

does not constitute an adverse effect in this case. 
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~----· 

Decision 

Claimant has not shown a worsening of previously ex­

isting rights or benefits in this action. Management's 

authority to apply such provisions as are contained in the 

attendance control policy has existed at all time material 

to this claim. Proper exercise of available authority can­

not be considered a worsening in this instance. Nor has 

there been a showing of adverse effect, in consideration of 

the past practice of management's discretionary authority 1n 
cases of discipline for excessive absence or tardiness under 
the "Rules of Conduct." Therefore this claim is denied. 

cz_lt... Dated this - day of 
at Washington, O.C. 

• 1 981 

Deputy Assistant Secretary of labor 
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UNITED STATES DEPARTMENT OF LABOR 

In re: 

DARRELL A. BEARD 
(Claimant) 

v. 

TOWN OF HUNTINGTON 
(Respondent) 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) __________________________ ) 

DEP Case No. 
80-l3c-3 

Swnmary: Claimant alleged that his- employment was terminated due 
to a change in the political composition of the Respondent's 
governing body~ and that the termination was motivated~ in part, 
by Claim~at's actions relating to a pending Section 13(c) certi­
fication. Claimant failed to speaify facts sufficient to indi­
cate that the termination of his employment may have been a re.:.. 
sult of the cited project. The claim was denied. 

DETERMINATION 

The instant claim was filed with the Department of Labor 

by letter dated January 10, 1980, and supplemented by letters 

dated February 7, 1980, and June 2, 1980. The Claimant re­

quests a determination in accordance with Section 13(c) of 

the Urban Mass Transportation Act of 1964, as amended (UMTA), 

as to whether Claimant is enti~led to benefits as a dismissed 
employee. 
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The initial burden re~t~ with t~e Claimant and requires 

that he identify the pertinent UMTA project and des~ribe how 

he was affected by the project. Claimant ha~ identified the 

project as NY-03-0079 (the Project), consisting of the pur­

chase by the Town of Huntington of buses and additional 

equipment. The Project was certified by the Department of 

labor on October 6, 1975, based in part on an agreement dated 

J u 1 y 2 9 , 1 9 7 sl/ ( t h e A g r e em e n t ) . 

Claimant's Civil Service title both before and during 

the Project was Public Transportation Analyst II. In addi­

tion, Claimant assumed the position of manager of the Town 

of Huntington's mass transit system (HART) in January, 1978. 

His employment as Public Transportation Analyst rr and as 

manager was terminated by the City of Huntington effective 
February l, 1980. No reason was given by the City for the 

termination. Claimant has requested the protection of 
paragraph 7{a) Of the Agreement, which provides in part: 

Whenever any employee is laid off or otherwise deprived of 
employment as a result of the Project, he shall be considered 
a "dismissed employee", and shall be paid a monthly dismissal 
allowance to be determined in accordance with this paragraph 
(emphasis added). 

Section 13{c) and paragraph 7{a) of the Agreement do 

not provide protections for Claimant solely because he 
worked on the Project. Claimant is protected only if the 

termination of his employment was a result, at least in part, 

l/Agreement pursuant to Section 13(c) of the Urban Mass Transportation 
Act of 1964, as amended, dated July 29, 1975, and addendum dated 
September 12, 1975 between the Town of Huntington and the United 
Steelworkers, CI-0-AFL Local 14753; 
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of the Project. Therefore, to be. protected by Section 13(c} 

and by paragraph 7(a) of the Agreement~ Claimant mu~t iden­

tify some arguable connection between the Project and the 

termination of his employment. Claimant identifies two 

possible reasons for the termination of his emplo.iment, 

For the reasons discussed below, I find that neither is 

sufficient to supply the required connection. 

First, Claimant asserts that his employment was termi­

nated due.to a change in political party composition of the 

Huntington Town Board. In his letter of January 10~ 1980, 

Claimant states: 

On November 6, 1979, the Town of Huntington experienced 
an unforeseen predicament in which a drastic change in 
political parties was involved. As evidenced by the 
attached Town Board Resolution the incoming political 
party has resolved to replace those individuals in 
management positions with their own party. 

Similarly, in his letter of June 2, 1980, Claimant states: 

The UMTA project which resulted in my loss of employment 
was Project NY-03-0079. After having worked on the Pro­
ject from its original beginning, and had been funded 
under the above Project for the last four years, my ser­
vices were terminated on February 1, 1980. (To~ Board 
Resolution attached, Ref. I). No reason was given for 
the termination. As of January 1, 1980, the Town Board 
balance of political voting power changed from a majority 
of Democratic rule (4 to 1) to a Republican majority 
(3 to 2) and as a result several department heads were 
changed and terminated. 

This allegation that the termination of Claimant's employment 

followed a change in the political composition of the Town 

Board does not, alone, indicate any connection between the 

Project and Claimant's loss of- ~rnployment. Therefore, this 

first allegation is not sufficient to show any violation of 
the Agre em en t. 
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The sec6nd assertion made by Claimant related to the 

motivation of the Town aoard. Claimant states in bis let­

ter dated February 7, 1980: 

As the manager of the HART system [Claimant] was in favor­
of recognizing the PERB litigation and eventual 13(_c) ---- -
agreement with this union, he ~as dismissed ~ithout cause, 
so that the continual requests to have a viable 13(c) 
agreement with 1181 and the eligibility to receive Fed­
eral funds, ~uld be eliminated. 

The " r e q u e s t s to h a v e a v i a b 1 e 1 3 ( c ) a g r e em e n t l.l to w h i c h_ 

Claimant refers related to certain UMTA applications that 

were pending at the time of the termination of Claimant's 
employment.~/ While these applications were pending, a 

representational dispute arose between Local 1181-1061 of 
the Amalgamated Transit Uni.on (Local 1181} and Local 342 
of the United Marine Division, International Longshoremen's 

Association. Claimant asserts that a reason for the termi­
nation of his employment was his support for developing 
protective arrangements with Local 1181. The development of 
these protective arrangements did not, however, relate to 
the Project. As the Agreement provides protection only with 

respect to the cited Project, the assertion that Claimant's 
employment was terminated because of the stance he took 
regarding protective arrangements for pending projects is 

not sufficient to show a connection between the termination 

of his employment and the cited Project. 

2/ 
- Department of Labor files show that two UMTA applications ~ere pend-

ing: NY-03-0079, Amendment 03 (c~pital grant application) and 
NY-03-4083 (operating assistance).· 
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DICES'f 

As Clai~ant has failed to show any facts indicating 

that the ter~ination of his employment was a result -of 
Project NY-03-0079, no further action can be taken on this 
claim by the Department of Labor. 

Dated this day of 1980 

at Washington, D. C. 

I · 1 

(' ~~· --~~-_-: i:~&t!<·>--:---... 

Willi am P .. H~bgood < (.-/ .. ~­
Assistant Secretary of labor 
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UNITED STATES DEPARTMENT OF LABOR 

In re: 

PHILIP FOX 
(Claimant) 

v. 

DALLAS TRANSIT SYSTEM 
(Respondent) 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) _______________________ ) 

DEP Case No. 
80-lJc-6 

Summary: Claimant alleged that his retirement benefits were less 
than he had expected to receive. No change was made in either 
the terms of the retirement plan or the interpretation of those 
terms during the period relevant to the claim. As there was no 
worsening of a benefit to whiah Claimant was entitled, the claim 
was dismissed. 

DETERMINATION 

Claimant requested, by letters dated December 1, 1979, 

June 8, 1980 and July 13, 1980, the opinion of the Depart­
ment of Labor regarding his entitlement to protections un­

der Section 13(c) of the Urban Mass Transportation Act of 

1964, as amended (the Act). For the reasons set forth be­

low, we do not believe that Claimant has stated facts suf­
ficient to constitute a c1ai~ ~nder Section 13(c) of the 

Act. 
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Claimant advised tbe Department of labor tfl.at on 

April 1, 1973 he retired from ~is posttton a~ Comptroller 

of the Dallas Transit System. At that time, he elected the 

leveling option contained in Section 4.06 of the Dallas 

Transit System Retirement Plan A. The leveling o-ption pro­
vided for increased benefits (over the monthly standard 

benefit) from age 55 to age 62, with a reduction of benefits 

following the 62nd birthday. Under Section 7.01 of the 
plan, cost of living adjustments were made each year, from 
1973 through 1979. In 1979, when Claimant reached age 62, 
his monthly benefit was reduced downward by an amount equal 
to $225 plus the co~t of living increases from 1973 through 
1979 computed on the $225. Claimant had expected there~ 
duction to be $225, without downward adjustment for cost of 
living increases computed on that amount. The amount of the 
reduction is governed by Sections 4.06 and 7.01 of the plan. 
Claimant appealed the interpretation of these plan provi­
sions to the DTS Retirement Committee. The Committee upheld 
the plan administrator's interpretation.l/ 

The excerpts of the applicable provisions of Retirement 
Plan A, provided by Claimant, indicate an effective date of 

January 1, 1968 with an amendment effective January l, 1972. 

indicated in his letter of December 1, 1979 that he was 
told at retirement that his ~onthly benefit would be decreased by 
$225 at age 62. However, it does not appear that the interaction 
of the Section 4.06 leveling option and the Section 7.01 cost of 
living provision was discussed. We note that, absent any cost of 
living adjustment, the reduction to Claimant's monthly benefit at 
age 62 would have been $225. Wh~ther or not it was fully accu­
rate, we do not ,believe that this ·infot:lllal advice given to Claim­
ant indicates that any change was made in the benefit to which 
Claimant was entitled under the plan between the time the advice 
was given and the time the reduction in Claimant's monthly benefit 
was made. 
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Based on this information, it app~ars that there was no 

change in the applicable provisions of t~e plan between the 

date of Claimant's retirement, and the benefit reduction 

that was made when he attained age 62. In a letter from 

the Secretary of the OTS Retirement Committee to_~laimant 

dated October 23, 1979 the Secretary stated that the appli­

cable plan provisions had been consistently applied since 

the effective date of the plan. Nothing in Claimant's 

correspondence to this office questions the consistency of 

interpretation of the plan. Thus, ·it appears that neither 
the pension plan itself, nor the interpretation of that 
plan, was altered in any way during the periods relevant to 

this claim. 

In order to state a claim under Section 13(c~ an em­

ployee who asserts that he has been affected by an Urban 
Mass Transportation Act project or projects must state facts 

sufficient to show that he was worsened in some way by such 
project or projects. Claimant has cited a number of pro­
jects, and has shown that the monthly benefit he received 

at age 62 was less than the monthly benefit that he had ex­
pected to receive at age 62. However, this alone is not 

sufficient to show that a benefit to which Claimant is actu­

ally entitled has been worsened as a result of a project. 
The benefit to which Claimant is entitled is a monthly re­

tirement annuity calculated in accordance with Sections 7.01 

and 4.06 of the Dallas Transit System Retirement Plan A. 
Claimant received a monthly benefit calculated in accordance 
with these plan provisions. Further, neither the plan pro­

visions nor the interpretation of these plan provisions was 

shown to have c~anged in any ~ay during the period relevant 

to thi-s claim. As Claimant is in fact receiving a benefit 
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calculated in accordance with these provisions, there was 

no worsening of the benefit to which Claimant is entitled. 

The only ~worsening" occurred in relation to Claimant's 

expectations of what pension benefit he was to have received~ 

not in the actual benefit to which he was and is-entitled 

under the plan. This expectation, unsupported by the plan 

documents or other evidence of actual entitlement, lies be­

yond the reach of the Act's protections. Because Claimant 

has alleged no facts sufficient to indicate any project un­
der the Act resulted in a worsening of any benefit to which 

he is entitled, he has failed to state a claim under Sec­

tion 13(c) of the Act. 

Dated this 9th day of 
at Washington, D.C. 

___ F_e_b_r_u_a_r~y ________ ~ 1981 

EPLY 
nt Secretary 

U.S. Department of Labor I Lahar-Management Seniees Administration 
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UNITED STATES DEPARTMENT OF LABOR 

In re: 

OHMER E. DAVIS 
( C 1 a ·j ma n t ) 

and 

) 
) 
) 
) 
) 
) 
) 
) 

DEP Case No. 
80-13c-7 

CITY OF EL PASO ) 
(Respondent) ) ________________________ ) 

Swrunary: The City took over direct operation of its transit 
system from its operating agent and discOntinued certain bene­
fits for this retiree. The parties thereafter agreed on restor­
ation of these benefits and reimbursement for ac-tual monetary 
loss during the period of consideration. The Department sus­
tained thE claim and accepted the specific settlement of the 
parties as remedy. An additional issue raised for the first 
time during the hearing was held not ripe for determination by 
the Depar-tm:3nt. 

DETERMINATION 

The parties named above disputed certain aspects of 
employee protections sought here by Claimant pursuant to 
Section 13(c) of the Urban Mass Transportation Act of 1964, 
as amended (UMTA). As required by Section 13(c) the Secre­
tary of Labor has certified fair and equitable arrangements 
to protect the interests of employees affected by each of 
Respondent•s ma~s transit projects under the Act. These 
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projects include a capital assistance grant (TX-03-0029~ 

for the City's takeover of the three predecessor, private 

bus companies in 1977) and at least seven operating assis­
tance grants through fiscal year 1980. This disp,ute was 

filed wtih the Department of labor March 13, 1980 by let­

ter dated February 11, 1980 from the Claimant. This mat­

ter was heard July 24 and 25, 1980 in El Paso, Texas by a 

hearing examiner appointed by the Department of Labor. 
This is the Secretary of labor's determination of this 

claim, which has been postponed to allow the parties to 

pursue settlement of the dispute. 

Issues 

The Claimant states that he has lost employer-paid 
group health insurance coverage, life insurance coverage, 

and free bus passes for himself and his wife, as a result 
of the City's takeover of direct operations of its mass 
transit services on or about January 15, 1980. He seeks 
group health insurance coverage paid for by the Respondent, 
with the option of additional coverage therein for his 
spouse at his own expense. He also seeks life insurance 

coverage provided by Respondent in the amount of $2,500 
and the reissuance of free bus pa~ses for himself and his 
wife. Finally, Claimant seeks reimbursement for his cost 

of providing his own health insurance coverage for the 
months during which the Respondent had not continued his 
insurance coverage. 
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Discussion 

In 1977 the City of El Paso acquired the mass transit 
operations and assets of three private bus companies form­
erly servicing the El Paso area. The City then provided 
mass transit services through El Paso Transit Services, 

Inc., a private corporation which served as operating agent 
on behalf of the City. Then in January 1980 the City dis­
continued use of the operating agent and assumed direct 
operation of transit services, with the continuing assis­
tance of Federal projects under the Act. 

On or about January 15, 1980 the Claimant (who retired 
October 1, 1977) ceased to enjoy the benefits at issue here­
in. The Respondent maintains that the benefits were not 
terminated and that Section 13(c) employee protections were 
not denied; rather, the interruption of benefits allegedly 
was a consequence of the administrative complexities of the 
January 1980 change in transit management and organization. 
Nevertheless, thereafter the Claimant lost free bus travel 
privileges, did not have life insurance protection, and had 
to obtain separate health insurance coverage at his own ex­
pense for approximately seven months. 

Through communication with each other and with the De­
partment of Labor since this claim was filed, the parties 
have resolved the major issues. As stated in the Respon­
dent's letter of June 4, 1980 to the Claimant (Exhibit 3) 
from the City of El Paso Claims Committee: 

U.S. Department of Labor I Labor-Ma:nagement Services Adminis-tration 
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HEALTH INSURANCE: The City of El Paso wi 11 pro vi de "t9 
you the same level of health insurance benefits which 
you enjoyed from El Paso Transit Services, Inc. The 
City of El Paso will pay for said benefit. In order 
for you to receive this benefit, it will be necessary 
for you to go to the City Comptroller's Office locatea · 
on the second floor of the new City building and talk 
to the City's insurance representative. You may go to 
this office during normal business hours on any date 
of your convenience. You should bring with you this 
letter and some recognizable form of identification, 
such as a driver's license. 

LIFE INSURANCE: The City of El Paso will continue 
providing you with $2500 life insurance on yourself. 
In order to receive such benefit, you must follow the 
same procedures outlined in the paragraph above con­
cerning going to the City Comptroller's Office. 

BUS .PASSES: The City of El Paso will continue pro­
viding you with free bus passes for yourself and your 
wife. You may obtain these bus passes immediately 
by contacting Mr. Luis Lujan at the SCAT offices at 
130 N. Cotton. 

During the July 24, 1980 hearing the parties were in general 

agreement as to the above terms for restoration of the bene­

fits {nterrupted on or about January 15, 1980. The parties 
also were in general agreement on the matter of reimburse­

ment of health insurance premiums paid by the Claimant for 

his individual insurance coverage during the period in ques­

tion, January through July 1980. However, these terms had 

not yet been impleme~ted by Respondent, despite City approval 

of a motion April 15, 1980 directing such terms as required 

formal action. Further, Respondent could not affirm during 

the two hearing days a date certain for implementation of 

the agreed-upon terms. 
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By letter,of March 5, 1981 the Claimant has stated that 

these terms have finally been implemented, with one area of 

exception. He had not been able to. obtain a copy of the 

plan description setting forth benefits, provisio-n-s-, and 
conditions of the health insurance coverage. He also has 

not yet received a certificate or other written verification 

of the existence and terms of the life insurance (also re­
ferred to as "death benefit") which the City has agreed to 

provide. By letter of April 20, 1981, the City now has pro­
vided the Claimant with a copy of "the only document which 
Blue Cross provides to the City employees." The Blue Cross 
plan of the City now covers the Claimant. The City also 
provided the Claimant with a letter dated April 20, 1981 
from the Mayor specifying the City's continuation and the 

terms of the life insurance ~enefit previously enjoyed by 
the Claimant, through the City of El Paso's self-insurance 
program. With such documentation provided, I find the above 
agreements of the parties to be consistent with the fair and 
equitable protections required by Section 13(c) and to com­
prise an appropriate settlement of these specific issues 

and the remedies requested in this claim. 

During the joint hearings on this and other claims, 
this Claimant and others raised for the first time the ques­
tion of comparability of health insurance coverage. Sev­
eral allegations were voiced to suggest that the group 

health insurance coverage provided by the Respondent (as 
stated above) was inferior to the health insurance coverage 
formerly enjoyed by this Claimant and others. Both parties 

discussed this question at some length and considerable 
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detail was provided by Respondent. Based upon the. testimony 

and evidence presented by both parties, I find that this 

question is not ripe for determination by the Department of 

labor. The Claimants were not entirely certain a~~o which 

of two prior health insurance plansJ!had provided allegedly 

better benefits. Nor was the desired remedy stated by the 
Claimants in sufficient detail. Further, the terms and 
provisions of the earlier of the two prior plans were not 

available for comparison in this particular Claimant's case. 

The testimony also shows that the Claimant had not raised 
this question as a 13(c) claim through the local dispute 
resolution procedures provided for in Sections 14 and 15 of 

the certified employee protections. In the event that the 
issu~ would be covered by an earlier version of 13(c) pro­
tections applicable to El Paso projects, the matter still 
would not be ripe for determination by the Department of 
Labor. 

A major reason for the Claimant's failure to pursue 
local administrative resolution of this dispute·over compa­
rability of health insurance benefits lies in the Respon­
dent's failure to provide the Claimant with a copy of the 
terms and provisions of the group health insurance (and life 
insurance) under which Respondent is covering the Claimant. 

}j Blue Cross/Blue Shield's "Custon Coverage" plan for El Paso Transit 
Services, Inc. e~loyees, 1977-1980; and/or Metropolitan Life Insur­
ance Company's group policy 023874 for employees of El Paso City 
Lines, which expired 1-31-77. 
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In addition, t~e testimony indicates that the Claimant, 

through no fault of his own, had no knowledge of the claims 

resolution procedure in Sections 14 and 1sl1of the protec­

t i v e a r range me n t s . P r i or to t h e he a r i n g the term-s o f the . 

protective arrangements had not been adequately posted, 

nor had they been distributed to retired employees includ­

ing this Claimant. Further, the Claimant and other employ­

ees (retired or active) had not been given notice of their 

rights to appeal claims to the City and then to the Secre­
tary, and of the procedure for doing so. These conditions 

would justify Claimant's delay in bringing a claim as to 
the comparability of health insurance plans. 

The provisions of Sections 14 and 15 of the certified 

protective arrangements place no greater burden on the 
Claimant than upon the Respondent. While the Claimant 
should not be prejudiced by inadequate notice of protec­
tions and procedures on Respondent's part, the Respondent 
has shown a substantial interest in resolution of this 
issue through the local 13(c) claims procedures. In con­

sideration of the potentially large impact of this benefit 
question~ it is appropriate to allow further opportunity 
for the parties to pursue the matter through local proce­

dures. Therefore, if the Claimant now desires to pursue 
the matter of comparability of health insurance benefits, 

he should raise the issue with the City at the first step 

21The 13(c) arrangement (Exhibit 1) 'refers to part of the dispute reso­
lution procedures as "Section 16." Respondent testified that that 
numbering is incorrect and that it correctly should be referred to 
as''section 15(b)" at the end of Section 15(a). 
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of the appropriate 13(c) claim resolution procedu~&s. The 

City is to provide Claimant, upon request, with a clear and 

specific statement of the local steps to be followed in 

such claim. 

This claim is sustained, except as noted above, and 

the settlement of the parties is affirmed as noted in sat­

isfaction of the issues properly raised herein. 

Dated this J,.q-ll..day of M.tt.. ____ , 1981 
at Washington, D.C. ~ 

U.S. Department of Labor I Iabor-Nanaqement Services Administi>ation 

Cathi
Typewritten Text
A-236



-------·-·-\Jl\TI'l'cD STATES lJ.t;PAR'l'MENT OF' LABOH 

In re: 

CAMPOS, et al. ) 

THE 

(Claimants) ) 
) 
} 

and ) DEP Case No. 
) 81-lJc-10 
) 

CITY. OF EL PASO ) 
(Respondent) ) 

Summary: ClaVnants previously had been subject to possible 
suspension or discharge for their damage to buses they 
drove. A neu> policy provided that drivers reimburse the 
City for a portion of such damage" The Claimants alleged 
that this worsened their employment conditions. The Secre­
tary found no adverse effect on employment conditions, pro­
vided that reimbursement was not required in addition to 
suspension or dismissal for the same instance of darrage. 
Reimbursement constitutes a lesser discipline than that which 
previously existed, if not applied in combination with other 
discipUne. 

DETERMINATION 

JURISDICTION 

This claim was submitted to the Department of Labor by 

letter dated September 15, 1980. Claimants are employees of 

the City of El Paso, Texas who s~ek a determination of their 

right to protections under Section l3(c) of the Urban Mass 

Transportation Act of 1964, as amended. 
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----------~--~----c~---- ~~~--------

In 1979? the City applied for four operating assistance 

grants for fiscal years 1977 through 1980 (UMTA Project 

numbers TX-05-4072, TX-05-4073, TX-05-4074 and TX-05--4075). 

In connection with these applications, the Department of 

Labor certified, on February 13, 1980, an employee protective 

arrangement dated January 3, 1980. The applicable Section 

l3(c) agreemen~ provides for submission of disputes arising 

under the provisions of that arrangement to the Secretary 

of Labor for final and binding determination. This is the 

determination of the Secretary of Labor, under that agreement. 

This decision is only an interpretation of the particular 

terms of the employer's 1980 Protective Arrangement. -That 

arrangement may be somewhat broader than would be necessary 

to satisfy the minimum protsctive requirements under Section 

13(c) ·of the Urban Mass Transportation Act. 

Background 

Prior to January 1980, the Claimants were employed by 

El Paso Transit Services Company, Inc., a private corporation 

which provided management services and personnel for the 

operation of the City's mass transit system between 1977 and 

1980. In January 1980 the City ended its contractual 

relationship with El Paso Transit Services and began direct 

operation of the mass transit system. At that time, the City 

U.S. Depa:rtmen t of Labor / L:I.bor-Managemer.t Services Adrnini strati on 
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FMPI..DYEE PIUIECTIONS DIGF~ -----
hired mos~ El Paso Transit System employees as ty er:1ployees. 

Each claimant in this case became a City employee in January 

1980, and was an employee of El Paso Transit System previously. 

Claimants contend that they have been adversely affected 

by the introduction of a new policy covering damage to buses. 

Before the City of El Pa~o took over direct operations of the 

bus system, employees were subject to discipline or dismissal 

for damage that they cause to buses. In January 1980, however, 

the City informed bus operators that they would be required to 

reimburse the ty for damage to buses caused by their negli-

gence. In September 1980, this policy was revised to require 

payment for only a percentage of those damages. 

The City maintains that it is management's prerogative to 

require employees to pay for damage to buses which. is caused 

through their negligence. Moreover, the City believes that 

such a policy does not constitute a reduction in benefits or a 

worsening of working conditions. 

Decision 

Although employees were not explicitly required by 

El Paso Transit Services Company to pay for damages to buses, 

they were subjec~ to disciplinary action, including penalttes 

of suspension and discharge, for accidents or damage caused.by 
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D"J>IDYEE PIUIECTIONS DIGE.ST ----------

their carelessness, negligence, or the violation of the 

Company's rules_ Similarly, City transit employees-may now 

be suspended or discharged for accidents or damage resulting 

from their negligence. The City's present policy of __ assess-. 

ing an employee for a percentag~ of d~mages is a penalty less 

adverse to the employee than discharge, even in economic 

consequences, and may be less severe than suspension. As such, 

it falls within the purview of the El Paso Transit system's 

general policy, in that the financial impact on the employee 

of dismissal or other discipline could easily equal or exceed 

that arising from a simple reimbursement requirement. The 

City has merely added a lesser, alternative penalty to the 

disciplinary structure already in place, provided that the 

reimbursement alternative is not applied in conjunction with 

dismissal or other disciplinary action for an instance of bus 

damage. If this provision is followed by the City {there is no 

evidence to the contrary), then the working conditions have not 

been worsened and this complaint is denied. 

Dated this -:2L/- tiday of . ~ -1(v , 1983 
at Washington, D.C. 

U.S. Depcn~t:ment OJ labor / L:lbor>-!1anagemen.t SeT'7Jices .4dninistration 
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UNITED STATES DEPARTMENT OF LABOR 

In re: 

LILY FLORES. 
(Claimant) 

and 

) 
) 
) 
) 
) 
) 
) 
) 

THE CITY OF El PASO ) 
(Respondent) ) 

_________________________ ) 

DEP Case No. 
81-13c-20 

Swrma:ry: The employee sought dental and life insurance benefits 
comparable to those received before Respondent took over direct 
control of transit operations from her former employer. Respon­
dent made a cash payment in lieu of the lost dental and life 
insurance benefits. Claimant failed to demonstrate that the 
reimbursement was insuffieien t to purchase comparable insur­
ance. The rost benefits had a readily ascertainable economic 
value and reimlna>sement was a fair and equitable substitute for 
the benefits. 

DETERMINATION 

This claim was submitted to the Department of Labor by 

letter dated September 15, 1980. Claimant is an employee of 

the City of El Paso, Texas who seeks a determination of her 

right to protections under a Section l3(c) employee protec-

tive arrangement. She is repPesented 

cal 1256, Amalg~mated Transit Union. 

13(c) employee protectiv~ arrangement 

in this matter by lo­

The applicable Section 

of January 3, 1980 pro-

vides for submission of disputes arising under the provisions 

(]. s. Department of lctbor I lctbor-Management Services Administration 
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of that protective arrangement to the City of El Paso Claims 

Committee with provision for appeal to the El Paso Civil 

Service Commission. The protective arrangement further pro­

vides for appeal of the Commission's decision to the Secre­

tary of Labor for final and binding determination. This is 

the determination of the Secretary of Labor. 

As an employee of El Paso Transit Services, Inc., from 
July 1978 to January 1980 Claimant received dental insurance 

and $32,000 in term life insurance, paid for by her employer. 
When the City of El Paso assumed the transit functions of 
El Paso Transit Services, Inc., in January 1980, Claimant 

was employed by the City of El Paso. As a City employee 

Claimant receives $6,000 in ter~ life insurance, paid for by 
the City. No dental insurance is provided for Claimant by 
the City. 

By letter of March 27, 1980 the City of El Paso Claims 
Committee advised Claimant that she would be reimbursed by 

the City for the lost dental and life insurance benefits. 
The Claims Committee reaffirmed its decision by letter dated 

July 29, 1980. Claimant appealed the decision to the El Paso 

Civil Service Commission. By letter of September 5, 1~80 the 
Commission affirmed the decision of the Claims Committee. 

Claimant then made the instant appeal to the Sec~etary of La­

bor for final and binding determination. 

A hearing was held on Claimant's appeal by a representa­

tive of the Department of Labor on June l. 1981. At the 

hearing the Citx's attorney represented, and Claimant con­

firmed, that payment for the lost benefits has been made by 

the City and accepted by Claimant. Claimant, however, stated 

u.s. Department of loho:r> I Labor-Management Services Adminis-tration 
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EMPWYEE PIUY.EX::::riCNS DIGEST 
---·-~----

that s~e did not want the cash payment, which she was willing 

to return, but rather wanted t~e City to provide insurance 

substantially the same as that which she received as an em­

ployee of El Paso Transit Services, Inc. In her written 

claim she stated that she could not buy dental insurance for 

the amount paid to her by the City as reimbursement for the 

loss of such insurance. However, no attempt was made by 

Claimant or her representative to demonstrate that the reim~ 

bursement was insufficient. 

In Behuniak & Connecticut Transit Management, Inc., 

(DEP Case No. 77-l3c-34, November 14, 1980) the Department of 

Labor determined that Connecticut Transit Management had the 

option of either providing to Claimant an employer-furnished 

automobile or reimbursing Claimant for the loss of that fringe 

benefit. In the instant case, as i~ Behuniak, the lost bene­

fit has readily ascertainable economic value, and reimburse­

ment is a fair and equitable substitute for the benefit lost. 

I find that the City of El Paso h~d the option of either pro­

viding Claimant with insurance or compensating her for the 

loss of such insurance. As reimbursement has been made to 

Claimant, and as Claimant has not demonstra-ted that the reim­

bursement was insufficient to compensate her for the benefit 

lost, the decisions of the City of El Paso Claims Committee 

and the Civil Service Commission are affirmed. 

Dated this /Stir. day of ;£ e_a.-rfl-ia/v' , 1 981 
at Washington, D.C. 

Deputy Assistant Secretary of Labor 

u.s. Department of uwor I Labor-Management SezrtJices Administration 
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EMPLOYEE PROI'ECTICNS DIGE.S"l' 
------------------~--~-~----------------~----------~ 

UNITED STATES DEPARTMENT OF LABOR 

In re: 

LOUR DES PUlA 
(Claimant) 

and 

THE CITY OF EL PASO 
(Respondent) 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) _____________________________ ) 

DEP Case No. 
81-13c-2l 

Summary: Ctaimant alleged she was improperly denied a dis­
missal allowance when she refused a job which was not com­
parable to her previous employment. It was found that 
Claimant failed to exercise due diligence in obtaining 
other employment with the City by refusing the temporar"'d 
position offered to her. Her defense that the refused · 
job was not comparable to her previous job was not factu­
ally supported. This claim was denied. 

DETERMINATION 

This claim was filed with the Department of Labor by 

letter dated January 26, 1981 from Local 1256~ .1\malgamated 

Transit Union, on behalf of the Claimant, Lourdes Pena. The 

claim seeks a determination of disputed entitlement to em­

ployee protections under the ~~ovisions of "Protective Ar­

rangement Pursu~nt to Section 13(c} of the Urban Mass Trans­

portation Act of 1964, as amended" (Protective Arrangement) 

U.S. Depa:L"tment of Labor I Labor-Management Services Adminis-tration 
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executed January 3, 1980 by t~e City of El Paso. This Pro­

tective Arrangement was certified by the Department of Labor 

on February 13, 1980 as providing the protection required by 

Section 13(c) for Department of Transportation gr~~t number 

TX-05-4075, among others, under the Urban Mass Transportation 

Act. 

Section 15 of the Protective Arrangement provides a pro­

cedure for resolution of disputes arising thereunder. The 

claim had been initially filed February 21, 1980 at the first 

step of this dispute resolution procedure, the 13(c} Claims 

Committee of El Paso. The Claims Committee denied the claim 

by letter of June 4, 1980. The matter was then appealed to 

the second step of the procedure, the City•s Civil Service 

Commission. Following denial at this level. the claim was 

referred to the Secretary of Labor, the third and final step 

of the dispute resolution procedure. The Department heard the 

case June 2, 1981 in El Paso. 

Issue 

Was the Claimant's refusal of an employment offer justi­

fied on the basis of non-comparability of employment? Was 

the Claimant improperly denied a dismissal allowance and other 

benefits under the Protective Arrangement following termina­

tion of her employment February 15, 1980? 

u.s. Depca'tment of Lahar> I Lahar-Management Services Administrotion. 
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Findings of Fact 

T h e C 1 a i m a n t w a s · h f r e d a s a m a in t e n a n c e c 1 e r k A u g u s. t 2 8 , 

1978 by the El Paso Transit Services Company, Inc. (the Com­

pany), a private Texas corporation. This prfvat~ corporation 

had full responsibility for operation of El Pasots transit 

system, including the hiring and firing of personnel. The 

Company employees were not subject to the City's Civil Serv­

ice system nor to other State or municipal personnel rules 

and regulations. ~hen the City took over operation of the 

transit system from the Company on or about January 15, 1980, 
all Company employees were employed (~transitioned") by the 

City, except this Claimant. Section II(l) of the City's Pro­
tective Arrangement states the City's intent to employ or 

otherwise protect thos@ employees of the Company: 

The El Paso Transit; Company employees shall be tran­
sitioned into employment with the City of El Paso utiliz­
ing the City's Civil Service procedza>es. It is the intent 
of the City to assure_, and it does hereby assure the con­
tinued employment of the El Paso Transit employees cov­
ered by this agreement. However_, should the transition 
result in dismissal or displacement of any said employee_, 
the employee shall be entitled to compensation tutder the 
terms and conditions set out belOtrJ. · 

As with all other office personnel of the Co~pany, the Claim­

ant was continued in the Company's employ until February 15, 

1980. Shortly prior to her loss of employment she was given 

several municipal Civil Service tests. She did not obtain a 

passing score on any of these tests. The City's Civil Serv­
ice Rules required that all employees pass a Civil Service 

test before being hired. 

U.S. Depca>tment of Labor 1 I.a.1Jo1»-Mcma.gement Services Adminis-tration 
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The City had arranged interim employment for the Claim­

ant when her job with the Company terminated on February 15, 

1980. The interim jab was that of toll collector on an in-

t e r n a t i o n a 1 b r i d g e b e t we e n E l P a s o , T e x a s a n d J u a r_~ z: , M e x i c o . 

The Claimant testified that she had initially accepted the 

temporary job but declined it the following day prior to the 

time she was scheduled to report for work. On February 21, 

1980 the Claimant filed her request for employee protections 

with the City's 13{c) Claims Committee in accordance with 

the dispute resolution procedures of the l3{c) Protective 

Arrangement. The Claims Committee based its June 4, 1980 

denial of this claim on the Claimant's refusal of employment 

as a toll collector: 

The CLaims Committee~ having reviewed and conferred 
~ith you on your claim~ is of the opinion that your ctaim 
must be denied because you have failed to comply -with the 
provisions of the City's §15(c) Pro~ective Arrangement 
89(b), a copy of ~hich is attached~ by refusing to exer­
cise "due di Zigence 11 in obtaining another position uri th 
the City. 

As you will recall~ the Corrmitt:ee arranged a tempo­
rary position as toll collector for you at: the same wage 
as you formerly had received with EZ Paso Transit: Serv­
ices~ Inc. This position was to be temporary until you 
successfully passed an examination for a permanent City 
position. Howe7)er~ you refused to accept said employ­
ment. By youz> refusal~ you failed to exercise "due dil­
igence". You were advised repeatedly by this Commi tt:ee 
that your refusal to accept this position would result in 
violation of the §lJ(c) Protective Arrangement and that 
the City ~ould have no obligation to compensate you for 
your loss of your job. 

Therefore~ based on these facts~ your claim ~s 
denied. 

U.S. Department of Labor I Iahor--Management: Services Administration 
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The denial was upheld by the Civil Service Commission at step 

two of the claims procedure and the claim then was filed with 

the Department of Labor. 

Discussion 

Among the terms and conditions of the Protective Arrange­

ment, Section II(9}(b) imposes a requirement that an employee 

exercise due diligence in obtaining other employment fn order 

to become eligible for a dismissal allowance: 

(b) An employee shall be ~egarded as deprived of lo~­

ment and entitled to a dismissal allowance when the post­
tion he holdS is either abolished as a result of the Pro­
ject and he is unable to obtain another position by the 
exercise of his seniority rights within the City or the 
Company or by due dilig(!nce (at a minimwn, due diligence 
shall mean that the employee must apply for any position 
within the Ci"ty 's Civil Service for 1Llhich he is qualified 
and which pays an equal or better compensation). Further, 
~th the Company, an employee shall be regarded as dis­
missed when the position he holds is not abolished but he 
loses that position as a result of the exercise of seni­
ority rights by other employees brought about as a result 
of the Project. An employee shaU not be regarded as 
dismissed, ~ever, if he is dismissed for cause, or vol­
untarily resigns or retires. 

At the hearing the Claimant testified in a general manner 

that she refused the offered employment because it required 

working outdoors, shift work, and the handling of money which 

she believed could lead to robbery attempts endangering her 

safety. She believed the job was not comparable to her for­

mer job as a maintenance cler~ and that she was not required 

to accept employment which was.not comparable. 

[J. S. Depai_.tment of lahar I Ia:bor-Manaqement Services Adrrrinist;ration 
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The Protective Arrangement does refer to comparable em­

ployment in reference to an employee's obligation thereunder. 

Section II(9)(d) provides that: 

(d) An employee receiving a dismissal allowance shalt:.be 
subject to call to return to service by the Company or 
City after being notified by the Company or by the Cit;y 
in accordance with the terms of Civil Service procedures; 
and such employee may be required to return to service of 
the Company or City for other reasonably comparable em­
ployment for which he is physically and mentally qualified 
and which does not require a change in his place of resi­
dence, as hereinafter defined, if his return does not in­
fringe upon the employment rights of other employees of 
the Company or ci bj. 

Whereas paragraph (9)(b) pertains to establishing eligi­

bility for a dismissal allowance, paragraph (9)(d) pertains 

to continuation of a dismissal allowance already in effect. 

Moreover. paragraph (9)(d) represents a standard condition 

contained in many protective arrangements and whose substance 

is included in the Model l3(c) Agreement. This standard con­

dition is only one of several conditions an employee must 

meet under El Paso's Protective Arrangement, however. There 

is nothing to indicate that the matter of comparability is 

to be read into paragraph (9)(b} where it does not appear. 

Since paragraph (9)(b) contains conditions which have been 

specifically developed for the El Paso Protective Arrangement, 

it should be given at least equal weight, if not preferred 

weight, in comparison to the more standard provisions of para­

graph (9)(d). Therefore, I find that the defense that the 

U.S. Depa:rtmen-t of Labor I L::rbor-Nanagement Services Adminis-tration 
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A-lO~ 

refused job was not comparable to the Claimant's previous 

job does not apply to paragraph (9){b) and does rtbt excuse 

the refusal of the job as toll collector.l/ 

The City has endeavored in good faith to protect this 

Claimant according to the terms of its Protective Arrange­

ment which requires substantial compliance with Civil Serv­

ice procedures. While not raised as a defense by the Claim­

ant, testimony at the he~ring brought out the fact that the 

toll-collector job is not strictly a "position within the 

C i t y ' s C i v i 1 S e r v i c e" a s r e fer red to i n S e c t ion ( 9) ( b ) ' s 

description of minimal due diligence. The job of toll col­

lector is filled through a private company which provides 

toll collectors for the City under contract. As such, the 

job does not require Civil Service standing is do positions 
in the employ of the City. The City was able to arrange a 

job offer with the subcontractor, however, in order to keep 

the Claimant employed at her same salary following termina­
tion of her former job, until she could achieve a satisfac­

tory score on a Civil Service examination. The City had 

administered at least four examinations to the Claimant 
prior to February 15, 1980 and had indicated that she could 
take additional examinations as soon as they were available, 

while continuing temporary employment as a toll collector. 

1/While a rule of reason may suggest that an employee need not exercise 
"due diligence" under paragraph (9)(b) to the point of accepting a 
clearly dissimilar job, the Claimant's former job of maintenance clerk 
and the refused Job of toll collector have not been shown to be dis­
similar, even though they were alleged not to be comparable in some 
respects. 

U.S. Department of labor I L::rbor-Mcmaqement Services Adminis-tration 

Cathi
Typewritten Text
A-308



ElF.LDTEE FROI'EX:'I'IONS DIGEST 

The Claimant's only comment on the examination process was 

that one of the examinations she had taken was for the po­

sition of information clerk which was not the sa~e job as 

her former position of maintenance clerk. 

The obligation of due diligence imposed by Section (9) 

(b) has a primary purpose of minimizing the City's need to 

make payments of dismissal allowances in lieu of continued 

employment of the affected employees. This reflects the 

general purpose of the 13(c) protections, to provide con­

tinued employment whenever possible and to provide cash al­

lowances only when continued employment is not available or 

is inadequate. Since Claimant had not qualified for Civil 

Service employment it would accomplish little here to inter­

pret the due diligence obligation literally as applying only 

to Civil Service positions. This and other obligations must 

be read in the context of the entire Protective Arrangement. 

The City provided a reasonable a 1 terna tive to the una tta in­

able minimal obligation. The Claimant did not show that she 

was unable to perform the job nor did she factually support 

her allegation of noncomparable employment or the threat to 

her safety. W.hile it would not be appropriate to permit 

Civil Service procedures to bar the protections to which an 

affected employee otherwise is entitled, no such bar has 

been shown here. Therefore~ I find it incumbent upon the 

Claimant to have cooperated in the City's efforts to continue 

her employment on a temporary basis while the parties pursued 

compliance with Civil Service procedures. 

U.S. Department of Labor / Dahor-/t!anagement Seroiees Administration 
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A-310 

The Claimant has failed to meet the conditions of para­

graph (9)(b), as stated in the response of the Claims Commit­

tee at step one of the procedure. Therefore. this claim is 

denied. 

D a ted t hi s r ~ day of 77J tUY.dt­
at Washington, D.C. 

1 98 2 

Ronald J. St. Cyr 
Deputy Assistant Secretary of Labor 

U.S. Department; of Labor I Labor-Management Services Adminis-tration 
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UNITED STATES DEPARTMENT OF LABOR 

In re: 

MARVIN TYLER 
(Claimant) 

and 

THE CITY OF El PASO 
{Respondent) 

) 
} 
) 
) 
) 
) 
) 
) 
) 
) _________________________ ) 

DEP Case No. 
81-13c-24 

Swnm:lry: Claimant sought aont.inuation of the vaaat.ion sc:hedu.le of 
his previous employer follou:Jing Respondent.'s assumption of transit. 
operations. Respondent. indicated -that. it. had fulfilled it.s obliga­
tions -to Claimant by providing appropria-te financial remitnerat;ion 
in lieu of the paid vacation t.ime Claimant would have rec:eived from 
his fonmer employer. It was determined that. the monetary compensa­
-tion provided by the City would not sufficiently aampensat;e Claim­
ant for the aatual paid t.ime off riihiah he had been abZ.e to use for 
his own pleasure and convenience. This claim was upheld. 

DETERMINATION 

This claim was submitted to the Department of labor by 
letter dated September 15, 1980. Claimant is an employee of 
the City of El Paso, Texas who seeks a determination of his 
right to protections under Section 13(c) of the Urban Mass 
Transportation Act of 1964, as amended. 

U.S. Department of Labor I Labor-Management Services Administration 
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In 1979,· the City applied for four operating ·assistance 

grants for fiscal years 1977 through 1980 (UMTA Project Num­

bers TX-05-4072, TX-05-4073, TX-05-4074 and TX-05-4075). In 

connection with these applications, the Department··of Labor 

certified, on February 13, 1980, an employee protective ar­

r a n g em en t d a ted J a n u a r y 3 , 1 9 3 0 . 

The applicable Section 13(c) employee protective ar­

rangement provides for submission of disputes to the Secre­

tary of Labor for final and binding determination. This is 

the determination of the Secretary of Labor. 

findings of Fact 

Claimant first worked as a mass transit employee of the 
private bus company, El Paso City lines, in July 1949. He 
continued in the employ of El Paso City Lines until January 

1977 at which time the City purchased the assets of El Paso 
City lines together with the assets of two other private bus 
companies. At the time of the acquisition the City con­

tracted with El Paso Transit Services, a· private company. 
for management services and personnel for the City's mass 
transit system. Claimant was hired by El Paso Transit Sys­

tem in January 1977. In January 1980 the City ended its 

contractual relationship with El Paso Transit Services and 

began direct operation of the transit system. On or about 

January 15, 1980 Claimant was employed by the City as a 

mass transit employee. 

U.S. Department of Labor I Labor-Management Services Administration 
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A-334 

As a City employee Claimant is entitled to vacation 

leave with pay according to the following schedul-~: 

Years of Service 

1-14 years 

15 years or more 

Days of Vacation 

1 day per month or 1·2 days 
per year from anniversary date. 

1-5/12 days per month or 17 
days per year from anniversary 
date. 

The City recognizes only years of service with the City for 
purposes of computing vacation leave. 

As an em p 1 oyee of El Paso Transit Services, Claimant 
had the fo 11 owing vacation schedule: 

1 wee I< after 1 year of service 
2 weel<s after 2 years of service 
3 weeks after ~2 years of service 
4 weeks after 25 years of service 
5 weeks after 30 years of service 

For purposes of computing vacation leave El Paso Transit 
Services recognized both years of service with El Paso 
Transit Services and years of service with its three prede­
cessor mass transit companies. 

A dispute has arisen over whether the City can provide 
the Claimant with monetary compensation in lieu of certain 
accrued vacation days. Section 11{15} of the protective 
arrangement provides a procedure for resolution of disputes 
that arise under the terms and conditions of that arrange­
ment. Using this procedure, Claimant filed a claim with 
the El Paso Claims Committee un January 31. 1980. 

U.s. Department of Labor I Labor-Management Services Administration 
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The Claims Committee held as follows: 

Vacation: 7'ae City's Sec. 13(e] Protective Arrangement 
provides that aU rights, privileges and benefits shall 
be presePVed; provide, however, that a:ny such rights, -­
benefits and privileges may be improved, changed_. or 
added so long as there is no denial of accrued rights. 
Paid vacation is a benefit. At the time of transition, 
you were entitled to 25 days of paid vacation. Under 
the City's policies you r..JiU be entitled to 11_ days of 
vacation (time off UJith pay) arui to ~extra days of 
pay. 

This pay shall be in addition to the salary you receive 
for working those days. The end result is an increase 
in monetary benefit over your accrued vacation benefit 
with EZ Paso Transit Service, Inc. 

Claimant appealed this decision to the El Paso Civil Service 

Commission which upheld the decision. Claimant then made 
the instant appeal to the Department of Labor. 

Discussion 

A hearing was held in this case by a representative of 

the Department of Labor on June 2, 1981. At that hearing 

Claimant stated that he was not satisfied with payment in 

lieu of paid vacation. He asserts that he is entitled to 
five weeks of paid vacation. The City argues that vacation 

is an economic benefit for which monetary compensation can 

be made. The City represented that it pays Claimant for the 

13 extra days that he would have received under the El Paso 

Transit Services plan and that it will continue to do so for 

the duration of his six-year protective period. This, the 

City ar~ues, fully discharges-~ts obligation under the terms 

of the protective arrangement. 

U.S. Department of Lahar I Labor-Management Services Administration 
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A-336 

The City as~erts that the Department has established 

a precedent in the case o~ lendsey et al. v: Se~b~~~d Coast 

line Railroad, DEP Case No. 74-Cl-1, which permits payment 

in lieu of time off. In that case, however, the claimant 

w a s no 1 o n g e r . em p 1 o y e d by t ft e n a m e d r e s p o n d e n t buT ·by a n e w , 

separate employer. The new employer was not party to the 

claim nor to the protective arrangement and was under no 

obligation to preserve or continue that claimant's vacation 
benefit or any other conditions of employment. The respon­

dent in lendsey, as the liable employer, no longer had any 

control over the claimant's vacation or work schedules. 
When the new employer did not make the time available with­

out pay, the respondent in lendsey could not provide the 

protected vacation benefit in the form of paid time away 
from work. In that situation the remedy of compensation in 
lieu of the protected time off with pay was the most reason­

able, available approach. Such is not the case here as the 
facts, and the obligation of the instant Respondent, are dis­
tinguishable from those in Lendsey. The City of El Paso has 

the ability to make the disputed vacation time available. 

Decision 

Under the City's vacation schedule, the Claimant is 

clearly worsened by the loss of 13 days each year of paid 

time off that he had been able to use for his own pleasure 

and convenience. Had he remained under the El Paso Transit 

Services schedule he would have received 25 days of vacation 

u.s. Department of Labor I Labor-Management Services Administration 
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leave each year. During hi_s protective period he _is. enti­

tled to take vacations of the same duration and should be 

compensated at his protected level of pay, Civil Service 

reg~lations notwithstanding. 

The Claimant's protective period is determined by his 

combined years of service with El Paso Transit Services and 

preceding mass transit companies, with a maximum length of 

six years. In this claim the protective period of the 

Claimant would run from the date of the worsening of vaca­

tion benefits in January 1980 through January 1986. 

With respect to vacation days not taken in 1980 and 

1981, but paid for by the Respondent, the Claimant may elect 

one of the following options: 

1) The Claimant may recapture all or part of 
the 26 days of "lost" vacation time for 
which the City has compensated him by 

signing up, pursuant to City procedures, 
for up to 25 additional vacation days 

without pay over the remainder of his 

protective period, or 

2) he may forego the "lost" days, accepting 

the payment already rendered by the City. 

The Claimant should inform the City within 50 days of the 

date of this determination what his election will be with 

respect to vacation due in 1980 and 1981. 

U.S. Department of Labo~ I Labor-Management Serviaes Administration 
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A-338 

The Claimant should be permitted to sign up for 25 days 

of paid vacation per year throughout the remaind~r of his 

protective period. He will be compensated for these 13 ad­
ditional vacation days each year at his protected level of 
pay at the time of the vacation. Such protected ·4e-ve1 
should be adjusted to reflect any subsequent general wage 
increases. 

Da ted t hi s /7Tiv day o f 
at Washington7 D.C. 

~t..L--- 7 1982 

~/ 

-<~~~ 
Rjj'nald J. St. Cyr 

Deputy Assistant Secretary of labor 

U.S. Department of L::Wor 1 lo.bor-Management Serviaes Administration 
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UNITED STATES DEPARTMENT OF lABOR 

In re: 

BUSTAMANTE ET AL. 
(Claimants) 

and 

THE CITY OF EL PASO 
(Respondent) 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) ____________________________ ) 

DEP Case rio. 
8l-13c-4 

Summary: Claimants sought continuation of the vacation 
schedule of their previous employer following assumption 
of transit operations by Respondent. The Claimants had 
not shown any worsening of their vacation leave entitle­
ments during their protective period under Respondent's 
vacation schedule. The claim was dismissed. 

DETERMINATION 

This claim was submitted to the Department of Labor by 

letter dated September 15, 1980. Claimants are employees 

of the City of El Paso, Texas who seek a determination of 

their right to protections under a Section 13(c) protective 

arrangement. Claimants are r~presented in this matter by 

Local 1256, Amalgamated Transi~ Union. The applicable Sec­

tion 13(c) employee protective arrangement of January 3, 

U.S. Depa:rtment of Labor I Labor-Management Services Administra-tion 

A-265 

Cathi
Typewritten Text
A-265



1980!/(the protective arrangement) provides for submission 

of disputes arising under the terms of that arran~~ment to 

the City of El Paso Claims Committee with appeal to the 

El Paso Civil Service Commission. The Agreement further 

provides for appeal of the Commission's decision to the 

Secretary of Labor for final and binding determination. 

This is the determination of the Secretary of Labor. 

From January 1977 to January 1980 Claimants were em­

ployed by El. Paso Transit Services Company, Inc., a private 

company that provided management services and personnel for 

the operation of the City of El Paso's mass transit system. 

As employees of El Paso Transit Services, Claimants had the 

following vacation schedule: 

1 Week After 1 Year of Service 
2 Weeks After 2 Years of Service 
3 Weeks After 12 Years of Service 
4 Weeks After 25 Years of Service 
5 Weeks After 30 Years of Service 

For purposes of computing vacation leave El Paso Transit 

Services recognized both years of service with ET Paso 

Transit Services and years of service with its three prede­

cessor mass transit companies. 

!/Employee protective arrangement executed by the City of El Paso Janu­
ary 3, 1980. This arrangement was certified by the Department of La­
bor on February +3, 1980 for projeets TX-05-4072, TX-05-4073, TX-05-
4074, TX-05-4075, and TX-05-0054. 

U.S. Department of Labor I Labor-Management Services Administration 
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.EMPI.DYEE PFDI:ECI'ICNS DIGES'"i' 
·~~-----~------··~--

In January 1980 the City ended its contractual rela­

tionship with El Paso Transit Services and began-direct 

operation of its mass transit system. At that time the 

City hired most El Paso Transit System employees as City 

em p 1 o y e e s . A 1 1 o f t h e C 1 a i m a n t s i n t h i s c a s e b e ca-in e C i t y 

employees in January 1980. 

As City employees Claimants are entitled to vacation 

leave with pay according to the following schedule: 

Years of Service 

1-14 years 

15 years or more 

Days of Vacation 

day per month or 12 days 
per year from anniversary date. 

1 5/12 days per month or 17 
days per year from anniversary 
date. 

The City recognizes only years of service with the City for 

purposes of computing vacation leave. 

Claimants assert that they are entitled, under the 

terms of the protective arrangement~ to continuation of the 

El Paso Transit Services vacation schedule. Claimants pre­

sented their claims to the City of El Paso Claims Committee 

in February 1980. The Claims Committee held~1 as follows: 

VACATION: Section lJ(c) requires that aU rights, privileges 
and benefits be preserved. As of the date of transition you 
are entitZed to ten (10) tJOrking days vacation per annwn. The 

l 1necision of El Paso Claims Committee, as contained in letters to indi­
vidual claimants dated March 14, 1980. 

U.S. Department af LaiJor I Wbor-Management Ser7)ices Administration 
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City of El Paso not only preserved~ but also increased this 
benefit by providing to you ~elve (12) ~orki~~ days per annum. 
Any claim of prospective benefits which you ~ have acquired 
had you continued your employment with El Paso Transit Services~ 
Inc.~ but which were not vested as of the date of the transi­
tion~ is at best merely a speculation and is not subj~<:;;t to 
lJ(c) protection. 

On appeal, the El Paso Civil Service Commission upheld the 

decision of the Claims Committee.~/ The Claimants then made 

this appeal to the Department of labor. 

Protections are extended to an individual employee 

under the terms of the protective arrangement for the dura­

tion of the in d i vi d u a 1 ' s protect i v e period . il The 1 eng t h of 

an employee's protective period is determined by his com­

bined years of service with El Paso Transit Services and 

preceding mass transit companies, with a maximum length of 

six years. In this claim the protective period of each 

Claimant would run from the date of the alleged worsening 

of vacation benefits in January 1980. The maximum possible 

protective period of six years would provide prote~tion of 

vacation benefits through January 1986.~/ 

1/Decision of Civil Service Commission 7 dated September 5, 1980. 

i/see Section II(8)(b) of the January 3, 1980 protective arrangement 
for duration of protective period. See also Behuniak and Connecticut 
Transit Management 7 DEP Case No. 77-13c-34 for applicability of pro­
tective period to fringe benefits. 

21claimants Bustamante, Chavez and CoLonado each qualify for a six-year 
protective period. Claimants Campos and Levario qualify for less than 
the six-year maximum. 

U.S. Depa:rotment of Labor I Labor-Management Services Administration 
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Based on their years of service as mass transit ~mploy­

ees, each Claimant was entitled to ten days vacat~on leave 

per year under the El Paso Transit Services schedule at the 

time he became a City employee. Of all the Claimants, 

Mr. Bustamante had the greatest number of years ~f service 

as a mass transit employee. Had he remained under the 

El P~so Transit Services vacation schedule he would have re­

ceived 10 days of vacation 1 eave per year for 1980 through 

1983, and 15 days per year for 1984 and 1985, being a total 

of 70 days. The other four Claimants would have each re­

ceived less than 70 days vacation leave during this period, 

because they each had fewer years of mass transit service~/ 

than Mr. Bustamante. As City employees each Claimant will 

receive 12 days per year vacation leave over this same six­

year period, being a total of 72 days of vacation leave. 

The City allows accumulation of up to 25 days of vaca­

tion leave before any leave is lost. Each Claimant can, at 

his option, time his use of leave to parallel the way that 

he would have received leave under the El Paso Transit 

System's leave schedule by using 10 days leave per year for 

1980 through 1983 and using the accumulated 8 "extra" days 

together with regular annual leave to take 15 days leave 

per year in 1984 and 1985. Thus each Claimant has the op­

tion of receiving in each year of his protective period the 

same number of days vacation leave that he would have re­

ceived in such year under the El Paso Transit System's vaca­

tion schedule. 

~/Claimants began mass transit emploJment in El Paso on the following 
dates: Bustamante (9/10/71 with Lower Valley), Campos (5/10/74 with 
Lower Valley)~ Chavez (7/3/73 with Lower Valley), Coronado (11/13/73 
with Lower Valley) and Laverio (8/14/78 with El Paso Transit Services). 

U.s. Department of Labor I Iabor-Mcmagemen-t Services Adminis-tration 
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El1PLOYEE P.ROI'.S:::'J.'ICNS DIGEST 

To state a claim for loss of fringe benefits under an 

applicable Section l3(c) protective arrangement an employee 

must state facts sufficient to show that the fringe benefit 

or benefits in question have been worsened in some way. In 

this case each Claimant will receive, over the course of his 

protective period, more paid vacation leave than he would 

have received under the El Paso Transit Services plan. 

Furthermore, each Claimant can, at his option, allocate his 

use of annual leave so that he is no worse off in any given 

year of his protective period. Because Claimants have not 

shown any worsening of their vacation leave entitlements. 

they have failed to state a claim under the terms of the 

protective arrangement. The decisions of the City of El Paso 

Claims Committee and the El Paso Civil Service Commission 

are therefore affirmed. 

Dated this J(,~-v day of 
at Washington, D.C. 

_Qd;---=--.:._'~__.:. __ , 1 981 

Ronald J. St. Cyr 
Deputy Assistant Secretary of Labor 

U.S. Department of LahOI' I Iabor-Manag@Tlent Services Administ;ration 
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.EMPlOYEE PFOTECTICNS DIGEST 

UNITED STATES DEPARTHENT OF U\BOR 

In re: 

GILBERT ARMENDARIZ, E? AL. 
(Claimants) 

and 

THE CITY OF EL PASO 
(Respondent) 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) ____________________________ ) 

D:SP Case ~o. : 
81-13c-7 

Swrmary: lvJu l tip Le cLaimants alLeged !Jorseninq in several 
categories of wages~ benefits and working conditions. Claimants 
sought pension benefit credit for prior service for which they 
had received an annuity. Respondent credited their prior service 

\ for purpose of vesting onLy. No worsening occurred. Respondent 
altered claimants' previous vacation benefits to conform to 
Respondent's vacation benefit schedule applica)le to its other 
employees. Claim~nts were found entitled to their former level 
of vacation benefits for the duration of their protective periods. 
Claimants aLLeged a reduction in holiday pay rates but failed to 
show an actual worsening. Additionally, consideration was given 
to improvements in other aspects of holiday pay that may offset 
any potential adverse effect in this category. The finaZ issue 
concerned the change in assignment from route inspector to bus 
operator experienced by one claimant. The wages ani working con­
ditions were found not to have been ZJOrsened, but denied of the 
claimant's seniority upon reassignment contravened the protective 
terms. These claims were denied in part and upheld in part. 

DETERr.UNATION 

JURISDICTION 

These claims were submitted to the Department of Labor 

by letter dated January 26, 1981. The claimants are employees 

U.S. Depcrt>tment of Labor I Labor-!4anagemer;t Services Adm{nisb'ation 
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i.J1PUJYEE PIDI'ECI'IONS DIGEST 

and former employees -of the City of El Paso, Texas who seek a 

determination of their right to protections under Section 13(c) 

of the Urban Mass Transportation Act of 1964, as amended. 

Claimants are represented in this matter by Local 1256 of the 

Amalgamated Transit Union. 

The Department of Labor certified, on February 13, 1980, an 

employee protective arrangement dated January 3, 1980 in connec­

tion with four operating assistance grants received by the City. 

Claimants identified these grants for fiscal years 1977 through 

1980 (UMTA projects TX-05-4072, TX-05-4073, TX-05-407~ and 

TX-05-4075) as supporting the transition which allegedly worsened 

their employment conditions. 

This protective arrangement provides. for submission of 

disputes arising under the terms of the arrangement to the City 

of El Paso Claims Committee, with appeal to the El Paso Civil· 

Service Commission. This agreement further provides for appeal 

of the Commission • s decision to the Secretary of Labor· for final 

and binding determination. A hearing was held on June 1-2, 1981 

in these matters, and this determination is now issued by the 

Secretary of Labor pursuant to the protective arrangement of 

January 3, 1980. 

u.s. Department of Labor I wbor-Managemerzt Seruices Administration 
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t1-1P!DY.EE PIDIECTICNS DIGEST -----· --·------~~. ---

As a preliminary matter, the City has asserted that the 

Department of Labor does not have jurisdiction over the issues 

presented here by the claimants other than Mr. Armendariz. The 

City has objected to the appeal of these claims to the Secretary 

because they were not fully presented before the Civil Service 

Commission in a hearing scheduled December 16, 1980. Claimants' 

representative, however, notes that he requested the Civil 

Service Corrmission at that time to uphold the ruling of the 

Claims Committee without further discussion to avoid delays in 

processing the case. By letter dated December 18, 1980 from 

Samuel Navarro, Secretary to the Civil Service Commission, this 

request was granted. The letter states: 

The Commission's decision was based on 
your request that it n.ot hear any testi­
mony on the points in question and render 
a decision in fa~or of the Committee so 
that you couLd proceed UJith your compLaint 
to the Department of fubor. 

No objection to this appeal was made in the letter an~ further 

testimony on these claims was not soug.ht by the Commission. In 

this specific instance ?nly, I find that the claimants have 

sufficiently satisfied the requirement that they exhaust prelimi-

nary appeal procedures before appealing to the Secretary. This 

mat~er is properly before the Secretary of Labor. 

cr.s. Department of Labor I labor-Management Services Administration 
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E11PlOYEE PROII:.CITCNS DIGE.:.r<J' 

Issues 

A dispute has risen with respect to the Claimants' entitle­

ment to protections, under the l3(c) protective arrangement 

entered into by the City. Claimants seek protections in several 

areas. First, they cite a loss of benefits as a result of the 

takeover of transit operations by the city. Second, they seek a 

continuation of the vacation schedule utilized by El Paso Transit 

Services, Incorporated to avoid loss of paid vacation time. In 

addition, Claimants have indicated a worsening of their financial 

status as a result of changes in the City's holiday p~y schedule. 

Finally, one claimant asserts that he has been placed in a 

_position with the city which is not comparable to his job with El 

Paso Transit and that, as a result.he has suffered a loss of 

seniority rights and wages. 

Background 

Prior to January 1980, Claimant's were employed by El Paso 

Transit Services Company, Inc., a private corporation which 

provided management and personnel for the operation of the City•s 

mass transit system between 1977 and 1980. In January 1980, the 

City ended its contractual relationship with El Paso Transit 

Services and began direct operation of the mass transit system. 

At that time, the City hired most El Paso Transit System 

U.S. Department of Labor I Labor-Management Services Administrat~on 
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employees as City employees. All of the claimants in this case 

became City employees in January 1980. 

Pension Benefits: 

With regard to the issue of pension benefits, three claim­

ants have alleged that their transitio~ into City employment has 

resulted in a reduction o~ their anticipated pension entitlement. 

Each of these claimants was over 60 years of age on January 15, 

1980 and was, therefore, excluded from participating in the 

City's pension plan. Each Claimant was vested in the El Paso 

Transit Services pension plan and began receiving an annuity 

under that plan subsequent to the hearing of this case. 

The City passed an o~dinance on February.2, 1981 extending 

retroactive pension coverage to. former employees of El Paso 

Transit Services, including those over age 60 years. Under this 

ordinance employees over age 60 are given credit for the period 

of time they were employed by El Paso Transit Services and its 

predecessor transit companies for the purpose of computing length· 

of service for vesting in the City's pension plan. These employ­

ees, however, are not given credit for previous transit employ­

ment for purposes of determining the dollar amount of any payment 

from the City's pension fund. -

U.S. Department of Labor I Labor-Management Serv·£ces Adninistration 
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.&lPLOYEE PRcm::C'I'IONS DIGEST 
----~----·----------------- ---------------~--~ 

The City has clearly met its obligation to preserve the 

pension rights of Claimants by passing the ordinance of 

February 2, 1981. Although employees over age 60 may not count 

previous service for purpose of determining the amount of their 

pension payment, they have already received payment for such 

prior service in the form of an annuity from the El Paso Transit 

Services pension plan. The City need not duplicate benefits 

already received by claimants. 

Claimants have not shown that their pension entitlements 

have been worsened by the City: Therefore, they have- failed to 

establish a sustainable claim with respect to this benefit under 

the terms of the prote~tive arrange~ent. This claim with re$pect 

to the issue of pension benefits is denied. 

Vacation Policy: 

A number of claimants have also asserted that their vacation 

benefits have been adversely affected as a result ofthe City's 

takeover of transit management. The vacation schedule of former . 

El Paso Transit Services employees was altered to conform with 

the vacation schedule in effect for all other City employees. As 

a result, the vacation entitlement of a number of employees was 

reduced under the City's sched~le. This issue was discussed in 

our decision in Tyler and the City of El Paso, DEP Case No. 

81-13(c}-24, issued June 17, 1982. The circumstances set forth 

U.S. Deprr!'tment of labor I labor-Management Services Administration 
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in the instant claim parallel those in the aforementioned case. 

I find it unnecessary to recite that facts or the discussion of 

this issus as they essentially duplicate those in Tyler (copy 

attached). 

Protections are extended to an employee under the terms of 

the Protective Arrangement for the duration of the individual's 

protective period. Each claimant in this case qualifies for a 

protective period of six years, extending from January 15, 1980 

through January 15, 1986. 

The City is directed for the ·duration of this protective 

period, to apply the principles set forth in Tyler to resolve the 

instant claim. This claim with respect to the issue of vacation 

benefits is upheld. 

Itoliday Pay: 

The third issue raised by a claimant in this case is imple­

mentation of t;he City's holiday pay policy for former El Paso 

Transit system employees. Claimant maintains that former El Paso 

Transit Employ~es have been financially worsened under the City's 

holiday pay schedule. With respect to this allegation, it was 

found that El Paso Transit Ser~ices, Inc. had designated five 

legally observed holidays while the City provides for three 

additional legal holidays. Both employers paid claimants for 

U.S. Department of Labor> I Inbor-Management Sepr.;iees Ad'":linistration 
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------~~---~--~----

eight hours at their regular hourly rate if they did not work on 

holidays and eight hours at twice their regular rate if they did 

work on holidays. Hours worked in excess of eight on holidays 

were paid at twice the regular hourly rate by El Paso Transit 

Services, but are compensated at l~ times the regular hourly rate 

(for time in excess of forty hours per week) by the City. 

The claimant was not able to provide documentary evidence 

that he had worked in excess of eight hours on holidays with El 

Paso Transit Services. A typical employee here is not scheduled 

to work on a holiday or merely works a standard eight~hour 

schedule implemented by the City. · The three extra days of 

holiday pay added. by the .City would_rnore than compensate,. should 

the instance arise, for the lower rate which the City pays 

emp·loyees working in excess of an eight-hour day on holidays. 

Moreover, the claimant has not shown that the new holiday 

pay schedule implemen~ed by the City has resulted in a worsening 

of his financial position. Indeed, he may well have benefited 

from the City's additional holidays. Claimant has failed to 

demonstrate that he is worsened by this change and, therefore, 

this claim with respect to the holiday pay schedule is denied. 

U.S. Department of Labor/ Labor-l~nagement Services Administration 
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EMPLOYEE PMYI'I:..'L'Tlrn5 D1G.C.::>'1 

Job Comparability: 

The final issues arising from this claim relate to the 

demotion of one claimant from the position of route inspector for 

El Paso Transit Services to the position of bus operator for the 

City. Claimant began work in the transit industry in April of 

1969 as a bus operator. He was promoted to route inspector 

November 12, 1978 and this was his position with El Paso Transit 

Services, Inc., in January 1980 when the City took over manage­

ment of the transit system. 

In January 1980, when the claimant was hired by the City, it 

was as a bus operator at $5.33 per hour, an increase of $.14 over 

his wage with El Paso Transit Services. Claimant had tak~n Civil 

Service tests for positions as both route inspector and bus 

operator. The City indicated that the Claimant was #10 on the 

list for route inspectors following his exam and that he could 

not be reached within the guidelines and regulations of the Civil 

Service policy. He was, therefore, hired as a bus operator. 

Claimant was mistakenly used as a route inspector by the City 

until April 16, 1980 when he was reassigned to his correct 

position as bus operator. His duties and working conditions 

changed as a result of this move. The City contends that, 

although there was a change, th~re was no worsening o= claimant's 

working conditions. In testimony before the Civil Service 

Commission on December 16, 1980 City representatives indicated 

U.S. Department of Labor I Io.bor-Management Services Adr.tinistl'a.{ion 
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.J>WIOYEE PID'IECITa5 DIGEST 
-~----------------

that the claimant, both as a bus operator and a route inspector 

"had a split shift, that he did not have Saturdays and Sundays 

off, that he had days off in the week instead ... " (p. 7) Further, 

the City indicated that the route inspector job is"-more stressful 

than that of bus operator because of the added responsibility 

involved. Claimant, however, stated that the bus operator 

position involves more pressure. 

In addition to general working conditions, the claimant's 

seniority has been affected by his transfer to the bus operator 

position. Claimant's seniority date with El Paso Tra~sit 

Services, Inc., was November 12, 1978, the date he was promoted 

to his position as route inspector. Claimant retained no 

seniority rights as.a bus operator following his promotion by El 

Paso Transit Services. Had he been demoted to bus operata~ 

during his tenure with El Paso Transit Se~1ices for whatever 

reason, he would have been placed at the bottom of-the seniority 

roster.!/ 

With respect to the issues arising out of claimant's 

demotion to the position of bus operator, the City has met its 

obligation under Section II(7) of the Protective Arrangement of 

1 I The seniority p_rovisions honored by El Paso Transit services are contained 
in the 19i4 agreement between El Paso City Lines Incorporated, and Divi­
sion No. 1256 of the Amalgamated Association of Street, Electric Railway, 
and Hot:or Coach Employees of America. 

U.S. Department of wbor I labor-Management Services A&ninistration 
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January 3, 1980 to continue claimant's compensation at a level at 

least equivalent to that he received with El Paso Transit 

Services. Moreover, the City has continued to extend those 

subsequent wage increases to claimant which are applicable to 

City employees in general. There has been no wage loss as a 

result of the transition. Although other individuals hired as 

route inspectors may have benefited more than claimant as a 

result of the takeover, his entitlement is to a continued level 

of compensation and not to parity with other employees. This 

claim with respect to the alleged loss of wages is denied. 

Similarly, claimant is entitled -to reasonably comparable 

working conditions but not necessari~y to an equivalent position 

in terms of responsibility under this Protective Arrangement. 

Section II(l) of this arrangement states the City's responsibil-

ity to employ or otherwise protect former employees of El Paso 

Transit: 

The F:l Paso Transit Company errrp loyees shall be 
trar.sitionei into employment with the City of El 
Paso utilizing the City's Civil Service procedures. 
It is the intent of the City to assure, and it does 
hereby as~ure the continued employment of the E1 
Paso Transit employees covered by this agreement. 
However, should the transition result in dismissal 
or displacement of any said employee, the employee 
shall be entitled to ~ompensation un3er the terms 
a:nd conditions set out below (_FJrrphasis adied.) 

U.S. Department of Labor I Iabor-!1anagemerd; Serv-~ces Administra£ion 
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EMPIJJYEE f'Fi'.YIECTIGN::. DIGEST --------------------------

Claimant did not quality for this former position under 

Civil SerJice provisions and personnel procedures. Under Section 

11(9) (b) of the agreement the claimant was then obligated to 

exercise due diligence to obtain another position w1th the City 

by applying for "any position within the City's Civil Service for 

which he is qualified and which pays an equal or better 

compensation." As a result, the City was able to hire claimant 

as a bus operator and thus assure him continued employment as 

required by the agreement. Claimant's petition for placement in 

his old position as route inspector is, therefore, denied. 

The City's attempts to meet their obligation to preserve 

claimants working conditions requires some examination. Clearly 

the working conditions have changed. Claimant, however, has not 

established that his working conditions have been worsened. His 

hours are similar, his workdays are similar, both jobs entail 

some degree of pressure and responsibility and physical demand. 

We are not persuaded that claimant has suffered a wors~ning of 

his working conditions. 

The City has an obligation to preserve seniority rights 

under Section II(7) of the agreement. Before transition into 

City employment, claimant's sepiority rights were determined in 

accordance with his date and time of employment in his position 

as route inspector. His seniority date, therefore, was 

U.S. Department of Labor I Labor-Management Services Administration 
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established as November 12, 1978 by El Paso Transit Services, 

Inc. He retained this seniority date until he was placed in the 

position of bus operator on April 16, 1980. 

The Protective Agreement does not entitle claimant to 

recapture seniority he had previously accumulated as a bus 

operator from 1969-1978. However, the City still has an 

obligation to preserve claimant's seniority rights existing as of 

January 15, 1980. To accomplish this, the City is to integrate 

claimant's seniority date of November 12, 1978 with the seniority 

roster established for bus operators. This seniorit~ date is to 

be used for the selection of transit_runs and the choice of 

vacation dates. The City shall continue to utilize the pro-

visions in Article VI, Section 5 of the Civil Service Commission 

Charter Provisions and Rules and Regulations (October 28, 1977) 

with respect to computation of seniority credit for purposes of 

promotion examinations. Protections need be extended to a~ 

ernployee_under the terms of the Protective Arrangement for the 

duration of the the individual's protective period. In this 

claim the protective period would extend from April 16, 1980 

through April 16, 1986. Claimant's seniority rights must be 

restored for the duration of that period. 

U.S. Department of J_nbor I La.bor-Managem-e;:;::r-Services Admini.c;tration 
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The claims presented herein are upheld 1n part and denied 

in part, as specified above. 

Signed this ~~ day of 

at Washington, D.C. 

--~~~-"~~~-------' 1983 

Ronald J. St. Cyr 

Deputy Assistant Secretary 

U.S. Depa:rtment of labor I labor-Management Services AdminiBtration 
A-374 
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Luis Lujan v. The City of El Paso 
DSP Case No. 81-13c-8 

April 13, 1984 
(Page A-379) 

Final 2/18/05 

Summary: The Claimant alleged that his employment position was 
worsened when the City denied him general cost-of-living increases 
granted to other employees after it acquired three private bus companies 
in 1977. The Claimant sought retroactive cost-of-living (COL) increases 
for the years 1977, 1979 and 1980, plus futu~e COL increases. The City 
maintained that prior to 1980, it had no responsibility for wage increases 
denied the Claimant while he was in the employ of a private management 
company under contract to the City. Post-1980, the City asserted that 
the Claimant's salary had not been worsened because his salary was 
greater than that paid before the City became the direct operator of the 
transit system, and he was at the top of the civil service pay scale. The 
Department determined that the presence of a management agent, per 
se, did not present any basis for the transfer of the City's protective 
responsibilities, which in this case required the payment of COL 
increases until 1986. Furthermore, the Department determined that the 
Claimant had been worsened by the City's decision to freeze his salary 
after acquiring his private bus company employer. Finally, finding that 
the civil service pay scale could not serve as a bar to the City's 
obligations under the Department's certification, the Claimant was 
awarded the wage increases retroactively, plus all future COL increases 

due during his protective period. 
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ZMPLOYEE PROTECTIONS DIGEST 

UNITED STATES DEPART~ffiNT OF LABOR 

In re: 

LUIS LUJAN 
(Claimant) 

and 

THE CITY OF EL PASO 
(Respondent) 

} 
} 
) 
) 
) 
) 
} 
) ______________________________ ) 

DETERMINATION 

Jurisdiction 

DEP Case No. 
81-13c-8 

This claim was submitted to the Department of Labor by letter 
dated February 2, 1981. The claimant is an employee of the City 
of El Paso, Texas who seeks a determination of his right to 
protections under Section 13(c) of the Urban Mass Transportation 
Act of 1964, as amended. 

In 19,77, the City of El Paso acquired three private bus companies 
with Federal financial assistance (Grant No. TX-0:3-0028) under 
theUrban Mass Transportation Act of 1964, as amended. As a 
condition of receiving that Federal financial assistance. the 
City agreed' to be responsible for •any deprivation of employment 
or other worsening of employment as a result of the project 
(i.e.; the acquisition].• The City also agreed that any employee. 
so worsened •shall be entitled to receive any applicable rights, 
privileges.and benefits as specified in the employee protectiv£: 
arrangement certified by the Secretary of Labor under Section 
405(b) of the Rail Passenger Service Act of 1970 on April 16. 
1971• [Appendix c-11. The City further agreed that any disputed 
claim with respect to these employee protections may be submitted 
to the Secretary of Labor for a final determination. These and 
other conditions are set forth in the Assistant Secretary's 
letter of April ,1, 1976 wherein·the project and the Federal grant 
were certified as providing fair and equitable employee pro­
tections, as required by Section 13(c) of the Act. 
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EMPLOYEE PRO'l'ECT!ONS .. ~D""I~G~E~S:..:T,__,~-------·-

In 1979, the City applied for four operating assistance grants 
for fiscal years 1977 through 1980 (grant numbers TX-05-4072, 
TX-05-4073, TX-05-4074 and TX-05-4075). In connection with these 
applications, the Department of Labor certified, on February 13, 
1980, an employee protection arrangement executed by the City on 
January 3, 1980. That employee protection arrangement provides 
for submission of disputes arising under the provisions of the 
arrangement to the Secretary of Labor for final and binding 
determination. This is the determination of the Secretary of 
Labor pursuant to those arrangements. 

This claim is similar to that of Hector Hernandez and the City of 
El Paso, DEP Case Number Bl-13c-9. The two cases were heard 
jointly and Hernandez was issued April 22, 1983. That decision 
is attached hereto and incorporated herein. 

ssue 

The claimant seeks "cost-of-living" back-pay retroactive to 
September 1, 1977. This includes 8% annual increases in his 
salary for the years 1977, 1979, and 1980 which were denied him 
but given to other employees. He also seeks a job 
reclassification in order that he may receive future 
cost-of-living raises beginning with 1981. ( 

Statement of Facts 

This case was heard May 8, 1981 in E1 Paso, Texas.. The parties 
stipulated that the Department of Labor has jurisdiction to 
render a final and binding determination ot this dispute. Prior 
to the City's 1977 acquisition of three local private. bus 
companies, the claimant held the position of office manager with 
Lower Valley Bus Company. Be had been employed there from· 1965 
until the City's acquisition in 1977. At the time of. the acqui­
sition he became an employee of El Paso TransitServices., Inc., a 
private Texas corporation which provided management services and • 
personne1 to operate the newly consolidated transit system 
recently acquired by the City. At that time the position of 
office manager was encumbered and the claimant was assiqned to 
the position of payroll and information clerk. In 1978 he was 
reassigned by El Paso Transit Services to the position of office 
.manager. 

The claimant received a cost-9f-living increase. in his salary 
September 1, 19;78, as. did other El Paso Transit Services 
employees. In 1977 and 1979 he was denied the September 1 
general cost-of-living increases qranted to most other employees 
of the transit system management agent, El Paso Transit Services. 
During this period the claimant•s salary remained unchanged 
except for the 1978 cost-of-living increase. 

-----------
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In January 1980, the City terminated the services of its transit 
management agent, and, with Federal financial assistance, began 
direct operation of its Sun City Area Transit system. At that 
time the claimant and virtually all other transit employees were 
placed under the City's Civil Service system. The claimant was 
reclassified as an accounting clerk but his salary remained 
unchanged. When the City implemented a general cost~of-living 
increase in pay for its employees, the increase was denied to the 
claimant because his rate of pay already was at the top of the 
pay range for his assigned job classification in the City's pay 
scale. 

Discussion 

The City would separate this claim into two parts: {1) before 
the City's January 1980 transition of the transit system into 
direct operation by the City, and, (2) after the 1980 transition. 
The City reasons that it had no responsibility for this claim 
prio.r to 1980 because it did not manage the employees. The City 
argues that El Paso Transit Services, the private management 
corporation, was responsible for personnel, pay, and related 
matters from 1977 to 1980 and that any claim for adverse affects 
must be brought solely against El Paso Transit Services. The 
City further assert~ that there has been no worsening of the 
salary of the claimant because at no time was his salary during 
1977-1979 less than his salary with Lower Valley Bus Lines. In 
fact, the City points out, his salary was increased in 1978. 

With respect to the post-1990 period, the City reasserts its 
position that the claimant's salary has not been adversely 
affected (and that he therefore has not been denied 
benefits/protection due him under the applicable arrangement(s)) 
because his salary is not-less than it was prior to the City's 
January 1980 transition of the transit system. The City further 
maintains that the claimant is not entitled to any 9eneral 
cost-of-living increase because he is at the highest step of the 
City's Civil Service pay scale for the position to which the 
claimant is assigned. The City points out that the claimant's • 
·salary with El Paso Transit Services was considerably higher than 
City salaries for similar work. Consequently, the City has 
frozen the claimant's pay until the City's salary schedule 
catches up with him. 

The City's denial of responsibility for the pertinent and 
applicable requirements of the protective arrangements covering 
1977-1979 cannot be sustained. The presence of a management 
agent, ~ ~·,under contract to the City does not present any 
basis for transfer of responsibility for the conditions to which 
the City agreed in return for the Federal grants of financial 
assistance under the Act in 1976. There has been no presentation 
of any contractual a9reement nor of any other evidence to support 
the proffered transfer of responsibility from the City. To the 
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extent that. the claimant may be entitled to any protections in 
this claim, the City is the responsible party. 

The City's position that it cannot pay certain wage or salary 
increases because they would not conform to the City's Civil 
Service Commission's system of salary administration also fails. 
A separate salary scale cannot serve to bar fulfillment of the 
City's agreement with the Federal Government to provide specific 
protective conditions to affected employees. The--C-ity has the 
ability to make the necessary accommodations to, or adjustment 
in, the claimant's classification, the salary schedule, and the 
claimant's method of payment to reconcile whatever conflict there 
may be. 

Finally, the City argued that the claimant's salary had not been 
worsened because it is not less than it was before. One can see 
how this argument on its face could seem persuasive. Additional 
pertinent considerations, however, suggest otherwise. If no 
general wage increases had been granted, the claim would fail. 
Here, however, general, across-the-board wage increases were 
granted to virtually all other transit system employees in 1977, 
1979, and 1980. Failure to receive these increases certainly 
adversely affects this employee's conditions of employment, since 
he had not had his salary frozen prior to the City's 1977 acqui­
sition of Lower Valley Bus Lines. He had a right to general 
wage/salary increases as did other members of the general work 
force. There is no indication that the claimant was exempt from 
general pay increases by virtue of being top management or for 
any other reason, except for the City's preferred salary 
schedule. Further, the City specifically agreed to include 
subsequent wage increases in the calculation of salary 
protections to which employees would be entitled under both the 
1976 and 1980 protection arrangements. Clearly the claimant is 
in a. lesser position salary-wise and has been denied protections 
to which he is entitled under both protective arrangements agreed 
to by the City. 

Decision 

This claim is upheld as to general cost-of-living wage/salary 
increases as set forth below and is denied in all other respects. 
The claimant is entitled to a full six-year period of protection 
as provided for in the respective protective arrangements for the 
1977 acquisition and the 1980 transition. This combination gives 
the claimant entitlement to the disputed general cost-of-living 
wage/salary increases applicable to fellow transit employees 
beginning in 1977 and extendi~g until six years after the 
January 15, 19BO transition, January 14, 1986. His monthly 
salary for the year prior to the first denied general increase 
was $1200.00. This becomes his base salary rate since no 
question of premium pay is involved and his entitlement i~ to be 
calculated as follows: 

U.S. Deoartment of Labor I Off..ice of _<:;t_rit-ut-nrv p,...,..,.,.._.,""'" 
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Received 
Salary 

9/1/77 to 8/30/78 $14,400 
9/1/78 to 8/30/79 15,500 
9/1/79 to 8/30/80 15,500 
9/1/80 to 8/30/81 15,500 
Total money denied from above and 

Protected 

$15,552 
16,800 
18,144 
19,566 

: ! ,r; 

Denied 
Salary Due 

$1,152 
1,300 
2,644 
4,066 

due to ~he claimant therefrom ................•......... ~9,162 

Similar calculation~ are to be made for any additional cost-of­
living increases or other general wage/salary increases granted 
by the City to its transit employees or to all City employees 
since September 1, 1980. All amounts due to the claimant through 
the date of this decision are to be paid to him within thirty 
days after issuance of this decision. 

With respect to step increases, the claimant is not entitled to 
such, until they become available to him under the City's 
applicable salary schedule. 

With respect to any subsequent general wage/salary increases 
through January 14, 1986, they are to be paid to the claimant in 
the same manner and at the same time as those subsequent 
increases are paid to other employees. 

We note that both parties have demostrated good faith at all 
times during the consideration of this claim. We have full 
confidence that the necessary additional calculations will be 
made promptly by the City and that the repayment will be issued 
without delay. We retain jurisdiction in this matter to resolve 
any questions the parties ~ay have with respect to calculations 
of increases due after the September 1, 1980 general increase. 
In all other respects, this decision is final and binding upon 
the parties. 

Dated this 13th day of APRIL , 1984 
-----------------------...-----at Washington, D.C. 

---
~~:,y;(;Y. ({L 

U.S. Depar~ment of Labor f Office of S~atutorv Proaram~ 
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A-354 

UNITED STATES DEPARTMENT OF LABOR 

In re: 

HECTOR HERNANDEZ 
{Claimant) 

and 

THE CITY OF EL PASO 
(Respondent) 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
.) 

------------------~------------~ 

OEP Case No. 
81-13c-9 

SWrunary: crlaimant TTrlintained that his being placed in a "frozen" 
pay position by the City had the effect of denying him cer~in 
entitlements. He sought annual cost-of-living raises and raise 
in grade which wouUJ. make him eligible for merit pay inarementB. 
The Depai't:ment of Labor (DOL) dete1'1Tiined that Claimant was enti­
tled to annual cost-of-living wage increases. As to Claimant's 
other asserted entitlement DOL found that the City had met its 
obligation to offer Claimant comparable employment and had placed 
him in an appropriate job. His claim for change in grade ux:zs 
denied. 

DETERMINATION 

Jurisdiction 

This claim was submitted to the Department of labor by 

letter dated February 2~ 1981. Claimant is an employee of 

the City of El faso, Texas who seeks a determination of his 

U.S. Department of Labor I Labor-Management Services Administration 
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right to protections under Section l3(c) of the Urban Mass 

Transportation Act of 1964, as amended. 

In 1979, the City applied for four operating assistance 

grants for fiscal years 1977 through 1980 (UMTA Project num-

bers TX-05-4072, TX-05-4073, TX-05-4074 and TX-05-4075). 

In connection with these applications, the Department of 

Labor certified, on February 13, 1980, an employee protec-

tive arrangement dated January 3, 1980. The employee pro-

tective arrangement provides for submission of disputes 

arising under the provisions of the arrangement to the 

Secretary of Labor for final and binding determination. 

This is the determination of the Secretary of Labor 

pursuant to that arrangement. 

This decision is only an interpretation of the partie-

ular terms of the employer's 1980 Protective Arrangement. 

That arrangement may be somewhat broader than would be 

necessary to satisfy the minimum protective requi~ements 

under Section l3{c) of the Urban Mass Transportation Act. 

Issue 

Claimant maintains that his being placed in a nfrozen~ 

pay position by the City has the effect of denying h\m 

U.S. Department of Labor I Whor-Management Services Administration 
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A-356 

a1PW1EE PROI'ECTIOHS DIC;EST 

cost-of-living increases. "merit" increases, and a change 

in grade, to all of which he claims entitlement. Claimant 

contends that these changes contravene the Secre-

tary's l3(c) certification. He seeks annual cost-of-living 

raises as afforded other City employees and he seeks a 

raise in grade from Accounting Clerk II - CG 15 (frozen) 

to Accounting Clerk III - CG 19. The grade change would 

have the effect of placing him at a grade on the City pay 

schedule which has the same pay rate as his previous pay 

level with El Paso Transit Services. He would then be 

eligible for merit pay increments in addition to cost-of­

living adjustments, rather than being frozen at a level 

which was administratively determined. 

Background 

Claimant first worked as a mass transit employee when 

he joined El Paso Transit Services, Inc. in September 1977. 

El Paso Transit Services was a private company which con­

tracted to provide management services and personnel to the 

City from 1977 to 1980. In January 1980 the City ended its 

contractual relationship with El Paso Transit Services and, 

with Fe~::ral assistance, began direct operation of its 

mass transit system. 

U.S. Department of Wbor I Labor-Management Services Administration 
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After passing the required Civil Service exam, Claim­

ant was hired by the City of El Paso in January 1980 as a 

Transit Project Fare Coordinator, Class Grade 15 (frozen). 

His biweekly rate of pay was administratively set~t 

$538.40. Claimant's position with the City was later re­

evaluated based upon the duties he performed and he was 

reclassified at the highest step of an Accounting Clerk II, 

CG-15 (frozen). His rate of p~y remained at $538.40 

biweekly. Claimant has been afforded no pay raises since 

he began working for the City because his pay rate was 

administratively established at a level approximately 

equivalent to his earnings with El Paso Transit Services 

and above the maximum for a CG-15 on the City's pay sched­

ule. Other employees of the City, .however, were granted 

general, annual, cost-of-living increases. 

Decision 

Protections are extended to an employee under the 

terms of the protective arrangement only for the duration 

of the individual's protective period. In this claim, the 

protective period extends from the date of the City's 

takeover of Transit operations on January 15, 1980 through 

U.S. Department of Labor I Labor-Management Services Administration 
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E.t-fl?I.fh'"EE FROI'ECTICN~; lJTGES'l' 
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A-358 

May 31, 1982, a period equivalent to the two years and five 

months which Claimant worked for El Paso Transit Services. 

During this protective period Claimant was entitled to 

a displacement allowance during any month when his compen-

sation fel1 below his protected 1evel of earnings. The 

protective arrangement signed by the City defines "dis­

placement allowance" in Section II, 8(b): 

The displacement aUolJXlnce shall be a monthly allow­
ance determined by computing the total compensation 
received by the employee and his total time paid 
for during the last twelve (12) months in which he 
performed service for at least fifty p~r~ent of the 
month immediately preceding the date of his dis­
placement as a result of the Project, and by di­
viding separa:tely the tota~ compensation and the 
total time paid for by twelve (12), thereby pro­
ducing the average monthly compensation and the 
average monthly time paid for. Such alloTJX.:nce 
sh.aU be further adjusted to reflect any sub­
sequent l.Jage adjustments increasing employee com­
pensation. If the displaced employee's compen­
sation in his current position is less in any 
month in lilhieh he performs liJOrk then the afore-
said average aompensation (adjusted to refleat 
subsequent T.tXIge adjustments), he shall be paid 
the difference, less compensation for any time 
lost on aacount of vol.unta:z>y absences to the 
extent that he is not available for serviae 
equivaZent to his average monthly time, but he 
shall be compensated in addition thereto at the 
rate of the current position for any time lilorked 
in excess of the average monthly time paid for . .. 

Claimant is entitled to genera1 cost-of-living wage in-

creases as these are "subsequent wage adjustments increasing 

employee compensation." These annual increases werp 

U.S. Department of Labor I Labor-Management Serviaes Administration 
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applicable to City employees in general and were not based 

on employee performance. The displacement allowance for the 

Claimant, therefore, reflects these cost-of-livin~ increases. 

Claimant's average monthly compensation during his last 

12 months with El Paso Transit Services was calculated as 

1/ being $1,108.88.- This was his protected level from 1/1/80 

until 9/1/80, at which time an 8.0% general wage increase 

was granted other City employees and Claimant's protected 

level correspondingly rose to $1,197.59. During the period 

1/l/80-8/31/80, Claimant's actual wage exceeded his protec-

ted level of $1,108.88. For the period 9/1/80-8/31/81, 

however, Claimant is entitled to a monthly displacement 

allowance of $31.06, the difference between his protected 

level of $1,197.59 and his actual wages frozen at 

$1 ,166.53. His total displacement allowance for the period 

1/1/79-8/31/81 would be $372.72. 

In addition,during each month from 9/l/81-5/31/82, 

Claimant is entitled to a displacement allowance to the 

extent that his adjusted protected level of earnings 

exceeded his actual compensation from the City. Respond-

ent is directed to calculate Claimant's adjusted protec-

tive level for this 9-month period by revising the 

y 0\Ter the period1,fran ~/~179-12/31/'791 Claimant ;...1"" paid for 8 months 
at $1,080.00 per month and 4 months at $1,166.50 per month for an 
average monthly compensation of $1,108.88. 

[}. S. Department of Labor I Lahar-Management Services Administration 
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previous level of $1,197.59 to reflect the cost-of-living 

increase granted to City employees in September 1981. The 

displacement allowance for these nine months will equal the 

sum of the differences between the adjusted protective level 

and Claimant's actual monthly compensation. 

With respect to Claimant's other suggested remedies, we 

do not find that he is entitled to annual step increases, nor 

would any employee be so entitled who had reached the top 

pay step in his grade classification. We find that the City 

has met its obligation to offer Claimant comparable em-

ployment and has placed him in an appropriate job. Further, 

Claimant's job function and duties have been reviewed and 

found to be consistent with his grade classification. 

The City's obligations to Claimant under 13(c) will, 

therefore, be fully satisfied through payment of the afore-

mentioned displacement allowances. 

S i g ned t h i s ZL--x..d,. day o f ~ 1983 at Was h i n g to n , D • C . 

RonadJ~ t. Cyr 
Deputy Assistant Secretary 

{f. S. .Departmen-t of Labor I Wbor-Managemen-t Services Adminis-tration 
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UNITED STATES DEP.ARThlENT OF LI\BOR 

In re: 

DEBRA FULLER, et al., 
(Petitioners) 

v. 

) 
) 

. ) 
J 
) 

GREENFIELD AND MONTAGUE 
TRANSPORTATION AREA AND 
FRANKLIN REGIONAL TRANSIT 
AUTHORITY, 

) 
) 

DEP Case No. 81-18-16 
et seq. 

(Respondents) 

J 
) 
) 
) _________________________________ ) 

DETERMINATION 

. . 

This determination. issued after four days of testimony and upon 
review of briefs filed by the parties, decides the petition of 
sixteen claimants who are employed or were formerly employed by 
the Mt. Grace Regional Transportation Corporation (Mt. Grace) for 
a determination pursuant to Section 18 of the Urban Mass 
Transportation Act of 1964, as amended (UMTA). 

As stated in the Section I, INTRODUCTION, of the Rural 
Transportation Employee Protection Guidebook: 

Section 313 of the Surface Transportation Assistance Act of 
1978 added a new Section 18 "Public Transportation for 
Non-urbanized Areas"·Program to the Urban Mass Transportation 
Act of 1964, as amended. 

Section 18(f) of the UMTA of 1964, as amended, makes Sections 
3(e)4 and 13(cJ of that Act applicable to assistance -
authorized under Section 18. Sections 3(e)4 and 13(c) of the • 
UMTA provide, in general, that it shall be a condition of any 
Federal assistance by the Department of Transportation to 
state or other public bodies in financing mass transportation, 
that fair and equitable arrangements are made, as determined 
by the Secretary of Labor, to protect the interests of 
employees who may be affected by such assistance. 

A-384 
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.· : . . 

In an effort t.o eliminate the administrative case by case 
processing, a "special warranty" arrangement was developed for 
application to the Section 18 program. The Warranty was designed 
to meet rural program needs while providing the employee 
protections required under the UMTA Act. 

The claimants alleged that their employment positions had been 
worsened as a result of the receipt of federal funds from the UMTA 
program by the Greenfield and Montague Transportation Area (GMTA) 
and Franklin Regional Transportation Authority (FRTA). 

B'-CKGROUND 

Beginning in December 1979, GMTA and FRTA applied for and received 
federal assistance under Section 18 of the UMTA Act of 1964, as 
amended. According to testimony, GMTA and FRTA depended, in part, 
on the availability of local, state, and federal funds to provide 
their services. To meet one of the conditions- for federal 
funding, GMTA and FRTA in separate, limited year-long contracts, 
agreed to use Mt. Grace to provide demand-response service. 

Mt. Grace received UMTA funds to purchase buses for use in its 
demand-response service. Until then, it relied principally on the 
availability of transit vehicles owned by other public agencies to 
provide demand-response service. Mt. Grace also depended on CETA 
funding and local tax revenues for the operation of its transit 
system. 

The contract service continued to be provided by Mt. Grace for 
GMTA until April 1981. At that time, GMTA announced that it was 
going to provide its own demand-response service and that it would 
not renew its contract with Mt. Grace.· In July of 1981, through 
the bid process, Mt. Grace also lost to GMTA its contract with 
FRTA for the demand-response service. 

After these contracts expired and were not renewed, Mt. Grace laid~ 
off or reduced the work hours of sixteen (16) of its employees. 
The employees then filed with the Department of Labor a claim 
under Section 18 of the Urban Mass Transportation Act, as amended, 
alleging adverse effects as a result of certain federally funded 
projects. 

CONTENTION OF THE RESPONDENTS 

1. The terms of the contracts with Mt. Grace were not intended to 
prohibit or prevent FRT~ and GMTA from contracting with another 
transportation organization for demand-response service. 

A-385 
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2. The termination of the contracts was due to Mte Grace's 
inability to live up to lts contracted obligation (i.ew, 
incomplete financial documents, untimely reports). 

. i _) : 

3. The change in the employment status of the sixteen (16) 
claimants was due to Mt. -Grace's failure to retain its service 
contracts with GMTA and FRTA and was not the result of the Section 
18 projects. 

CONTENTION OF THE PETITIONERS 

1. The respondents do have the right to contract with another 
demand-response service provider, but the respondents are 
nevertheless financially accountable to all employees adversely 
affected by such actions. 

2. The claimants were adversely affected by federal funding 
provided under UMTA and are entitled to Section 13(c) employee 
protections set forth under Section 18. 

OPINION 

With respect to respondents' first contention, the petitioners 
agreed that the respondents do have the right to contract with 
another dernand~response service provider. The issue upon which 
their positions diverge is whether GMTA and FRTA, after having 
exercised that right, are financially accountable to the affected 
Mt. Grace employees. Key to this issue is whether the change in 
the sixteen claimants' employment status-falls within the scope of 
employee protections provided by Section 18. 

As set forth in the burden of proof clause in the Special Section 
13(c) warranty~ if a dispute arises· regarding the effect of a 
project on particular employees, it shall be the obligation of the 
employee to explain how he or she attributes that effect to the 
project. 

The burden of proof clause recognizes that individual employees 
may not have ready access to information required to establish 
whether a particular effect upon the employee was "as a result of 
the Project". Therefore, after the employee explains how he oi 
she has been affected and how he or she attributes that effect to 
the Project, the burden of proof then is placed on the recipient 
or legally responsible party under the arrangements to show,that 
factors other thah the Project affected the employee. 

A-386 
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'!''he J:;espondents testified that FRT~ and GHTA applied for federal 
funds to purchase new "rolling stock." .'l'he respondents stated 
that the new·buses applied for bynTA were to be used to replace 
worn out buses and that the buses would not be used, nor ';,Jere 
they, to provide parallel or competitive service with Mt. Grace 
while Mt. Grace was under contract to provide the demand-response 
service. They also stated that the buses purchased with UMTA 
funds would be used for demand-response service when-.. not being 
used for fixed route or feeder service. Mt. Grace was advised 
that any vehicle owned by FRTA would be made available to any 
transportation provider, including Mt. ·Grace, which contracted 
with FRTA to perform the demand-response service. 

The respondents also testified that GMTA's contract with Mt. Grace 
provided that GMTA would not be prohibited from contrac.ting with 
any other transportation provider for ·operating part of GMTA's 
system. In addition, this contract included a provision that 
allowed GMTA to terminate the contract for any reason, provided 
that Mt. Grace be given thirty days written notice. (Cl. Ex.9, 
p. 6). 

Adverse affect on an employee after an UMTA grant has been awarded 
does not establish that the adverse affect was caused by the 
grant. There must be a nexus between the project and the direct 
cause of termination of employment. 

The respondents established that the vehicles applied for by FRTA 
with UMTA funds would be at the disposal of any company which was 
the successful bidder for the demand-response service. Therefore, 
because the buses would be made available to the successful 
bidder, whether it was Mt. Grace or GMTA, the bus purchase had no 
impact on the selection of the service provider. The selection of 
the service provider was based on which company could provide the 
most on board vehicle miles (max. OBVM} and satisfactory service 
at a fixed price after the termination of the contract period with 
Mt. Grace. 

The fact that the new buses purchased would be made available to 
any company which became the successful bidder, whether Mt. Grace 
or GMTA, makes the bus purchase a constant, not a variable, 
factor; no one was advantaged by the bus purchase application in 
the bidding process and the grant application had no effect on the 
employment status of Mt. Grace's transit employees. It was riot 
clearly established that there was a direct connection between ~he 
qrant application and the impact on the transit employees at Mt. 
Grace. 

According to testimony. Mt. Grace provided service for GMTA-under 
a contract that had definite conditions regarding the termination 
of that contract. According to the testimony, the conditions 
agreed to by the parties were met at the time of termination. It 
is also apparent from the testimony that GMTA operated neither 
parallel nor competitive service during its contract term with 
Mt. Grace. 
A-387 

Cathi
Typewritten Text
A-387



Part B(l) ot the Special Section 13{c) Warranty~ ~et forth at 
p. 23 of the Rural Transportation Guidebook, states in pertinent 
part: 

The phrase "as a result of the Project," shall when used 
in this arrangement, include events related to the Project 
occurring in anticipation of, during, and subsequent to 
the Project and any program of efficiencies Q~ economies 
related thereto; provided,- however, that volume rises and 
falls of business, or changes in volume and character of 
employment brought about by causes other than the Project 
(including any economies or efficiencies unrelated to the 
Project) are not within the purview of this arrangement. 

[Emphasis added.] 

Thus, it is clearly not the intent of Section 13(c) to provide 
protections in cases where adverse effects were caused by factors 
other than the project; but rather, the intent is to protect 
employees from being adversely affected as a result of the 
project. 

The record shows that in 1980 Mt. Grace had encountered cutbacks 
in the availability of CETA funding, which caused it to raise its 
charges for services rendered to FRTA and GMTA. That same year, 
the Massachusetts legislature enacted Proposition 2 1/2, which 
limited the amount of tax that municipalities could levy in a 
given year. This in turn reduced FRTA's and GMTA's ability to 
meet Mt. Grace's demands for increased funds to sustain its 
current operation. These factors contributed to Mt. Grace's 
inability to provide financial and statistical reports required by 
the contracts with GMTA and FRTA, resulting in GMTA's eventual 
termination of its contract with Mt. Grace and in the FRTA opening 
its contract for bid, which was ultimately awarded to GMTA. 
Obviously, the loss of these contracts had a negative impact on 
Mt. Grace's economic viability. Although it is clear that the 
claimants' employment status was affected, it was sufficiently 
established by the respondents that there was not a cause and 
effect relationship with respect to the Small Urban and Rural 
Program. From the facts provided, the impact on the sixteen 
claimants appears to have resulted from Mt. Grace's unsuccessful 
attempt to extend their contract terms with GMTA and FRTA, which 
appears to be the result of Mt. Grace's own internal problems and 
factors outside the UMTA project applications. 

Therefore, the facts provided by the respondents support the 
position that the impact on the claimants' employment status was 
caused by factors that were not related to the granting of federal 
funds under Section 18 of UMTA. Petitioners' evidence does~ot 
defeat these findings. 
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.· . .r ':}' . ..:.• 

Since the petitioners do not prevail in this case, under the 
evidence and facts presented before the hearing examiner, there is 
no need to address the respondent's motion for dismissal. 

Therefore, in this case, from the facts provided, there is no 
remedy under the Section 13(c) Warranty. This petition is denied. 

Date this }3 R day of 
at Washington, D.C . 

. 75--L 
Stephen 1. Schlossberg 
Deputy Under Secretary 

for Labor-Managment Relatf ns 
and Cooperative Programs l 
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UNITED STATES DEPARTMENT OF LABOR 

In re: 

HUBERT L. STEPHENS 
& 

STANLEY W. STEPHENS 
(Claimants) 

and 

MONTEREY SALINAS TRANSIT 
(Respondent) 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) _________________________________ ) 

DEP Case Nos. 
82-13c-6 

& 
82-13c-4 

Sumnrlry: Ctaimants alleged toss of certain benefits follOUJing the 
merger of their former emptoyer with Responden~. It ~s determined 
tha~, al,though the predecessor transi~ sys~ems invol,ved in the 
merger had received opera-bing assistance under UMTA, no Federal, 
funds were utiUzed for a project to merge or pl,an the merger which 
allegedl,y affected Claimants' benefits. The Claimants fail,ed to 
identify a causal connection beween any projects funded under UMTA 
and the adverse effects they suffered. These cl,aims were dismissed. 

DETERMINATION 

This is in response to Claimants• allegations that as a 

result of funding for public transit by the Federal Government 

they have beeri deprived of certain benefits which are protected 

under Section l~(c) of the Uroan Mass Transportation Act (UMTA) 

of 1964, as amended. Claimants have indicated that they suf-

fered a loss of seniority rights, loss of mileage allowances, 

U.S. Department of Labor I Labor-Management Services Administration 
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and an increase in insurance premi urns following the merger r)f 

their former employer, Salinas Transit, with Monterey Peninsula 

Transit in September 1981. 

Both the Salinas Transit System and Monterey Peninsula Transit 

have received annual operating assistance grants under the 

Urban Mass Transportation Act for the last several years, most 

recently for the period 7/1/BO through 6/30/81. Subsequent to 

the merger, the new Monterey Salinas Transit System also applied 

for operating assistance for the period 7/1/81 through 6/30/82. 

These grants, however, were solely for the purpose of providing 

continued bus service to the public on the existing systems. 

No funds were designated for a project to merge or plan a 

merger of the two transit systems. 

Prior to the merger, an agreement was reached between the Service 

Employees International Union (SEIU) , Local 415, representing 

employees of the Salinas Transit System, and the Amalgamated 

Transit Union (ATU)) Division 1225, representing Monterey 

Peninsula Transit Employees. This agreement was designed to 

achieve an orderly merger between the two groups with ATU 

Local 1225 ultimately retaining representation rights for 

the combined entity. The terms of this merger agreement have 

resulted in the,allegedly worsened conditions of employment 

described by the Claimants in this case. 

U.S. Department of Labor I Labor-Management Serviaes Administration 
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The Claimants have described the events which occurred .:md 

the adverse effects which they suffered as a result of the 

merger between the Monterey Peninsula and the Salinas Transit 

Systems. However, no project funded through the Act subsidized 

merger activities between these two transit systems or the 

unions described above. Furthermore, the Claimants have failed 

to identify a causal connection between any projects under the 

Act and the alleged effects which are the subject of their 

petition. It is not sufficient to merely indicate that the 

Respondent has, at some time, received a Federal grant or funds 

under the Act. The Claimants have not stated a cause of action 

to give rise to a claim under the Act. These claims, therefore, 

are dismissed. 

Dated this I 0 n day of __ lJ.:..__~0\)-~____._-.:~-:-=--=-=--19 82 

at Washington, D.C. 

Ronald J. St. Cyr 

Deputy Assistant Secretary of Labor 

U.S. Department of Labor I Labor-Management Servi~es Administration 
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Final3/31/05 

Laborers' International Union of North America, Local1137 
and City of Augusta, Georgia 

DEP Case No. 87-13(c)-01 
May 19, 1988 
(Page A-390) 

The Laborers' International Union of North America (LIUNA) claimed that 
the City had refused to bargain and had fostered an effort to decertify it 
as a bargaining representative. At the time of the complaint, and 
previously at the time of the acquisition of the private carrier which 
formed the transit system, the union status of the transit provider was 
unclear. The Department ruled that the City and LIUNA must comply 
with the representation election procedures included in a 13(c) Protective 
Agreement signed in 1974 by the City, the Amalgamated Transit Union, 
and the Municipal Employees Association. The Agreement was 
subsequently incorporated into a Department of Labor interim 
certification issued in 1985 which applied to LIUNA for the current grant. 
Consequently, the Department ordered that a representation election be 
held under the terms of the 1974 Agreement. The Department also ruled 
that LIUNA had the right, under the Department's 1985 interim 
certification, to negotiate a new protective agreement to replace the 
interim certification, if it won the election. The Department determined 
that the employees of the private carrier acquired by the City had not 
been represented by a union and had not exercised private sector 
collective bargaining rights. The Department rejected LIUNA's assertion 
that the Urban Mass Transit Act provides for the continuation of private 
sector collective bargaining rights that had never been exercised, and 
ruled that the employees were entitled only to the continuation of those 
collective bargaining rights afforded them as public employees under 
Georgia statutes, not those afforded to employees in the private sector. 
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UNITED STATES,DEPARTMENT OF LABOR 

In re: 

LABORERS' INTERNATIONAL UNION OF ) 
NORTH AHERICA, LOCAL 1137 ) 

) 
) 

and ) 
) 

CITY OF AUGUSTA, GEORGIA } 
) 

INTRODUCTION 

DEP Case No. 
87-13(c)-Ol 

The issues in this dispute have been brought to the Department of 
Labor by the Laborers' International Union of North America, 
Local 1137 (LIUNA) and the City of Augusta, Georgia. By letter 
dated November 4, 1987, LIUNA has stated that the City "refused 
to bargain• with the union and •fostered an effort to decertify 
that Union.• By letter dated July 2, 1987 the City asserted that 
the union no longer represents employees of the Augusta Transit 
System and that employees of the Augusta Transit System are 
entitled only to public sector collective bargaining rights. 
Paragraph (8) of a 13(c) protective agreement dated October 3, 
1974 provides a procedure for the resolution of disputes arising 
as a result of Federally funded transit assistance to the City of 
Augusta. The terms and conditions of this agreement have served 
as the basis for the Department of Labor's certification of all 
grants for the City of Augusta, Georgia, including the 
Department's most recent certification on September 26, 1985. 
The 13(c) agreement stipulates that disputes over the 
application, interpretation, or enforcement of the provisions of 
the agreement may be submitted, at the written request of either 
party, for the consideration and determination of the Secretary 
of Labor. This is the Secretary of Labor's final and binding 
determination. 

U.S. Department of Labor / Office of Statutory Proqn1ms A-1CJO 
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ISSUES 

The issues before the Secretary are: 

(1) Was a petition for decertification of the union, 
circulated by transit management, the appropriate procedure 
for resolution of the question of representatiorL.rights of 
LIUNA? 

(2) Does the City of Augusta have an obligation to 
negotiate a new Section 13(c) agreement with the union under 
the Department of Labor's September 26, 1985 Interim 
Certification? 

(3) Are the employees ot the Augusta Transit System 
entitled to private sector collective bargaining rights or 
are they entitled only to the same public sector collective 
bargaining rights as other municipal employees in the state 
of Georgia? 

(4) If employees are entitled to private sector collective 
bargaining rights, has the City of Augusta breached its 
obligation to negotiate collective bargaining agreements 
with the union? 

BACKGROUND 

The City of Augusta acquired the assets of the Augusta Coach 
Company and, in November 1973, began operation of the Augusta 
Transit Department on an iterim basis pending a decision on final 
acquisition. At the time, the City retained the Augusta Coach 
Company's bus drivers who became employees of the City of Augusta 
effective October 1, 1973. The City's acquisition of the assets 
of Augusta Coach Company was assisted by a grant provided under 
the Act (UMTA Capital grant contract for project GA-03-0004, 
dated January 30, 1975}. The 13(c) protective agreement dated 
October 3, 1974 served as the basis for the Department of Labor's 
certification of that grant and all subsequent grants to the City 
of Augusta. In each instance, the City of Augusta has executed a 
grant contract with ~he United States Department of 
Transportation which contained a provision under which they 
agreed to comply with the terms of Department of Labor 
certifications referencing the October 3, 1974 agreement. 

The Laborers' International Union, Local 1137 has represented 
employees of the Augusta Transit System since 1983. LIUNA and 
the City of Augusta have agreed to utilize the terms of the 
October 3, 1974 protective agreement for a number of grants, 
including our most recent certification on September 26, 19B5 of 
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a grant for operating assistance. The October 3, 1974 agreement­
was originally negotiated and executed with the City by the 
Amalgamated Transit Union (ATU) and the Municipal Employees 
Association (MEA) . At the time of the original grant of Federal 
assistance, it was not clear which, if either, of these unions 
represented-employees of the system. The Section 13(c) agreement 
was thus structured to provide appropriate protection-s-if it were 
determined that employees were represented prior to the 
acquisition. In addition, a procedure for the resolution of 
questions of representation was included in the protective 
agreement. 

At the time of the September 26, 1985 certification, as now, the 
City and LIUNA were in dispute over representation rights of the 
union. Because the parties' 13(c) protective agreement specifi­
cally provides in Section 6, paragraph 3, that questions of 
representation will be decided by an election, the Department 
issued an interim certification and directed the parties to 
arrange for such an election. If the union won that election, 
the parties were to begin negotiations over a new Section 13(c) 
protective agreement to replace that referenced in the interim 
certification and for application to future UMTA grants. 

The October 3, 1974 agreement provides, in pertinent part, in 
Section 6 thereof: 

The Public Body agrees to preserve and continue any such 
collective bargaining rights of such employees which existed 
or were otherwise available to such employee, as provided by 
any laws, policies and/or labor agreements, which were 
applicable to such employees in their private employment 
relationship .•• 

This paragraph further provides: 

••• the Public Body agrees that it will bargain collectively 
with the duly designated representatives of the employees of 
the transit system or otherwise arrange for the continuation 
of collective bargaining, and that it will enter into 
agreements with such representatives or arrange for such 
agreements to be entered into, relative to all subjects of 
collective bargaining which are, or may be, proper subjects 
of collective bargaining with a private employer, except the 
right to strike. 

Further: 

In the event a question arises with respect to 
representation of such employee for collective bargaining 
purposes, the Public Body agrees that a representative 

u_s_ n~nrlrf'mPnt- nF f.Ahnr"" I nFFiro I'"'IF (,~~:::i+-••+---·· n..--. ........... ~,.,..r-
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election among such employees shall be conducted .•. 
under the standaru and regulation of the National Labor 
Relations Board which will be applied •.• as-though such 
employees were employed by a private employer. 

The Department of Labor's September 26, 1985 certification 
provides that: 

The parties ... are directed to arrange for such an 
election to be held within 60 days of this certification 
letter. The final certification to be made applicable 
to these grants will be determined, in part, by the 
results of the aforementioned election. Should the 
union win this election, the parties will be directed to 
commence negotiations over the terms and conditions to 
be used in our subsequent certifications. 

POSITION OF CLAIMAt~T 

The Laborers' International Union has taken the position that the 
City of Augusta has fostered an effort to decertify the union by 
coercing employees to sign a decertification petition through 
threats of harm and promises of benefits. The union notes that 
the 1974 Section 13(c) agreement provides that questions of 
representation will be decided through an election and that the 
Department of Labor had directed the parties to utilize this 
procedure as recently as September 1985. 

It is also asserted that the City has breached its obligations 
under the Department of Labor's September 26, 1985 Interim 
Certification to negotiate a new employee protective agreement 
with the union. Although the union won the November 1985 
election which had been directed by the Department of Labor, 
there were only two negotiating sessions after that election. 

LIUNA further asserts that the City has refused to recognize and 
bargain collectively with Laborers' Local 1137 since February 
1987,, in contravention of Section 6 of the October 3, 1974 
agreement. LIUNA rejects the City's arguments that City transit 
workers would have bargaining rights now only if they had a union 
before the City took over the private transit company. Rather, 
the union believes that •private sector workers in the transpor­
tation industry all have the right to bargain collectively, 
whether or not they are unionized, and regardless of whether they 
have ever exercised that right.• Thus, the union concludes that 
in providing for the •continuation of collective bargaining 
rights• Section 13(c) was intended to protect rights which had 
never been exercised and not to limit such protections to transit 
systems which were unionized before their takeover by a 
municipality. 

U.S. Department of Labor I Office of scatutory Programs A-39 
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Moreover, the union suggests, "even if section 13{c) did so 
provide, the section 13(c) agreement which the City of Augusta 
entered into on October 3, 1974 expressly provides otherwise." 
Because 13(c) preserves "rights, privileges, and benefits 
{including continuation of pension rights and benefits) under 
existing collective bargaining agreements or otherwise" {emphasis 
added), LIUNA concludes that the October 3, 1974 Section 13(c) 
agreement provides specific protections which must be preserved 
and continued by future 13(c) arrangements. 

Finally, the union argues that the City has somehow been 
diverting UMTA funds to the State of Georgia, which was then 
funneling them back to the Ci~y. It asserts that the require­
ments of 13(c) have been subverted by transfering the City's UMTA 
apportionments to the Georgia Department of Transportation and 
then applying to the Georgia DOT for a grant of capital 
assistance for the purchase of buses. 1/ 

POSITION OF RESPONDENT 

The City of Augusta argues tbat Section 13(c) of the Urban Mass 
Transportation Act of 1964, as amended was designed to protect 
only the collective bargaining rights of those employees formerly ~ 

employed by private transit employers. The City states that, 
under the statute, the employees of the transit system are 
entitled only to maintain a bargaining rights •status quo• if 
they had a union before the City took over the system. 
Otherwise, employees of the Augusta Transit System would be 

1/ The Department of Labor has requested that the Department of 
Transportation (DOT) investigate these allegations. In response 
to our request, DOT provided the following information and we 
have determined that no futher investigation is warranted. DOT 
stated: 

1. No Federal capital funds have flowed to the City of 
Augusta for the purchase of buses under the referenced 
grants, either directly from UMTA or through the Georgia 
Department of Transportation. • • • 

2. Only operating funds have been paid to the City under 
either grant. 

3. To assist the City in it~ severe need for buses, we 
understand from conversations with the City and Georgia 
DOT that Georgia DOT has funded fifty percent of the 
cost of four buses with Georgia DOT funds - not Federal 
with the City funding the rest with local funds. There 
are no Federal funds in the cost of these four buses. 
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entitled to the some bargaining rights as other publiG employees 
under Georgia statutes. The City addresses the obligation to 
enter into collective bargaining agreements which is contained in 
Section 6 of the October 3, 1974 Section 13(c) agreement, by 
stating that "the former Mayor signed the 1974 13(c) agreement 
upon poor advice, and at a time when he knew the Transit 
employees had been unrepresented." The City argues that, under 
Georgia law, it cannot recognize any union for purposes of 
collective bargaining. 

The City further indicates that, assuming it had an obligation to 
bargain with LIUNA Local 1137, that obligation was extinguished 
as a result of a petition for decertification signed by a 
majority of the transit employees. 

Issue: 

DETERMINATION 

Was a petition for decertification of the. union, 
circulated by transit management, the appropriate 
procedure for resolution of the question of 
representation rights of LIUNA? 

Having given due consideration to the petition for decertifi­
cation submitted to the Department of Labor by representatives of 
the City of Augusta, we have concluded that the election proce­
dures contained in the October 3, 1974 Section 13(c) agreement 
should have been used for resolution of disputes over representa­
tion rights. As recently as September 1985, the parties agreed 
to use these procedures to conduct an election which the union 
subsequently won. Since then, a valid question of representation 
has been raised by the City. 

The election procedures are fair and equitable and provide for a 
neutral party to oversee the conduct of elections. The 
Department concludes that the City and LIUNA must comply with the 
election provisions of the October 3, 1974 agreement. The 
parties will arrange for such an election to be conducted within 
60 days of this determination. 

Issue: Does the City of Augusta have an obligation to negotiate 
a new Section 13(c) agreement with the union under the 
Department of Labor's September 26, 1985 Interim 
Certification? 

The parties apparently had two ~e~tings to discuss a new Section 
13(c) agreement after LIUNA won an election in November 1985. 
Although the content of-these discussions is not clear, it does 

r 
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not appear that either party submitted a proposed Section 13(c) 
arrangement to the·other. The City does have an obligation under 
the September 26, 1985 certification, which was included in the 
contract of assistance for two operating assistance projects, to 
negotiate a new Section 13(c) agreement with LIUNA. The union, 
therefore, has a right under Section 13(c) to negotiate 
protective arrangements with the City for application to 
Federally assisted projects. Representatives of the Department 
will be available to assist the parties, upon request, in their 
dicsussions over appropriate protective arrangements. Such 
arrangements will replace the terms and conditions applied in the 
Department's Interim Certification of September 26, 1985 after 
approval by the Department. · · 

Issue: Are the employees of the Augusta Transit System entitled 
to private sector collective bargaining rights or are 
they entitled only to the same public sector collective 
bargaining rights as other municipal employees in the 
state of Georgia? 

The documentation presented by the parties to the Department of 
Labor, in conjunction with information in our files, indicates 
that employees of Augusta Coach Company were not. unionized an~ 
had not exercised collective bargaining rights under the National 
Labor Relations Act before the City acquired the assets of the 
company and began to operate the transit system. However, both 
the Amalgamated Transit Union and the Municipal Employees 
Association attempted to organize the employees after the 
acquisition, but before the initial Federal grant. 

The uncertainty over which of the two unions, if either, would 
represent Augusta Transit System employees is reflected in the 
October 3, 1974 Agreement. The agreement was signed by the City 
and by the presidents of two competing unions. It provided 
specific procedures to resolve questions of representation and 
expanded in some detail on the rights which would be preserved 
pursuant to the Section ll(c) (2) •continuation of collective 
bargaining rights• requirement. 

The union here asserts that in voluntarily agreeing •to preserve 
and continue ••• rights ••• which existed or were otherwise 
available to employees ••• • (emphasis added) the City intended to 
bind itself to provide NLRA collective bargaining rights to 
employees regardless of whether they had ever exercised such 
rights when they worked for a prLvate operator. 

It is clear, however, from information submitted by the parties, 
and from our own files, that the issue of what collective 
bargaining rights were to be preserved was not resolved at the 
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time of the initial grant application. The lack of clarity is 
reflected in a March 21, 1974 letter from Assistant Secretary 
Paul J. Fasser, Jr. to the legal counsel for the MEA which states 
that " .•• the employee protection arrangement ..• would provide for 
the continuation of existing employee rights and benefits, 
including such rights as may be determined appropriate in the 
area of collective bargaining." We conclude that the ambiguity 
in Section 6 of the October 3, 1974, agreement arose because the 
question of whether the transit system employees were represented 
at the time of acquisition, and hence entitled to preservation of 
private sector rights, was not yet resolved at the time the 
October 3, 1974 agreement was executed. 

I 

Had either union shown that it represented these employees prior 
to the acquisition of the system in November 1973 the language in 
Section 6, of the October 3, 1974 agreement would appropriately 
have been interpreted to preserve existing private sector 
rights. However, since no union has been shown to have 
represented employees prior to the acquisition, employees 
clearly did not have private sector rights. For 13(c) purposes, 
the Department must conclude that NLRA rights did not "exist" and 
were not •otherwise available" because they were never exercised 
by these employees. · 

Employees represented by the MEA and LIUNA have been entitled 
only to the continuation of those collective bargaining rights 
afforded them under Georgia statute. There is nothing in the 
record to indicate that the City of Augusta, at any time since 
1974, interpreted the language in Section 6, paragraph 1, as 
requiring that a collective bargaining agreement be signed with 
the union, as would be required by the NLRA but prohibited under 
Georgia statute. To the extent that paragraph (2) of Section 6 
of the October 3, 1974 agreement conflicts with this 
determination and with the legal limitations of the City of 
Augusta, it must be renegotiated by the parties for purpose of 
adequate replacement under Section l3(c) of the Act in accordance 
with Section 5 of the October 3, 1974 agreement. 

In asserting that Section 13(c) of the UMT Act provides for the 
continuation of collective bargaining rights which were never 
exercised, LIUNA interprets the language of the Act too broadly. 
The legislative history cakes it quite clear that collective 
bargaining rights are not created by 13{c). In fact, the issues. 
raised by the union here closely parallel those presented in the 
case of United Transportation Union v. Brock, 815 F.2d 1562 (D.C. 
Cir. 1987). The Court, in reviewing the legislative history, 
made the fol~owing observation in that case: 

Senator Morse also noted that organized labor had pressed 
for a broader·provision which would have required collective 
bargaining rights whenever a new public transit authority 
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was established with federal assistance, and stated his 
objections to such a provision: 

Ih my judgment, the only sound policy to which 
[organized labor is J entitled is the mainten·a-nce of the 
status quo. If you have collective bargaining now, I 
think the bill ought to be so drawn that you will be 
assured of a continuance of collective bargaining, so 
far as the Federal Government is concerned. 

109 Cong. Rec. 5672 (1963). Thus the contention that a 
public transit authority must grant collective bargaining 
rights whenever it receives federal assistance was 
considered and rejected by Congress and appellant's claim 
that federal assistance creates collective bargaining rights 
also fails upon a review of the legislative history. 

815 F.2d at 1565. 

The Department, therefore, concludes that the statute does not 
provide employees of the Augusta Transit System with private 
sector collective bargaining rights. Rather, Section 13(c) (2) of 
the Act here preserves the collective bargaining rights afforded ( 
public sector employees under Georgia Law. 

Issue: If employees are entitled to private sector collective 
bargaining rights, has the City of Augusta breached its 
obligations to negotiate collective bargaining 
agreements with union? 

The Department has determined that employees represented by LIUNA 
are not entitled to private sector collective bargaining rights. 
Thus, the unions' allegations that the City has breached these 
obligations are dismissed. The union, however, is entitled, and 
the City is obligated, to negotiate 13(c) protective arrangements 
for application to grants of Federal assistance. 

Dated this . 19 ~day of 
at Washington, D.C. -__.~..Yh...:......;uA..:...;.Y ___ , 19 9 9 

I 

John R. Stepp 
eputy Under Secretary 

' 
~' 

Cathi
Typewritten Text
A-399



Ef-1PLOYEE PROTECTIONS DIGEST 
------------------~----~---

In the matter of: 

Cangiamila, et al. 
Claimants 

v. 

Massachusetts Bay 
Transportation Authority 

Respondent 

) 
) 
) 
) 
) 
) 
) 
) 

OSP Cases no. 91-13{c)-1. 
through 91-13{c)-14 

___________________ ) 

Notice of Withdrawal of Decision 

\ 
--:~~_, 

;' -~ 

The Department has withdrawn its decision in Cangiamila. et al. v. MBTA, OSP Case No. 
93-13{ c)-1 - 14, dated January 13, 1995, pursuant to a settlement between the parties and 
the Department of labor. This decision has no legal effect or precedential value, cannot 
be relied on in any manner or cited by any party in any administrative, arbitral or judicial 
proceeding, and cannot be a basis for any decision, determination, certification, arbitration, 
adjudication, or any Departmental action. 

7/17/98 
Date 

Is/ 
Charles A. Richards 
Deputy Assistant Secretary 

A-403 .1 U.S. Department of Labor/ESA/Division of Statutory Programs 12/01 
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EMPLOYEE PROTECTIONS DIGEST 
--------------------~-------

NOTE: THIS DECISION HAS BEEN WITHDRAWN 

In the matter of arbitration between: 

CANGIAMILA 1 ET AL. 
Claimants 

v. 

MASSACHUSETTS BAY 
TRANSPORTATION AUTHORITY 

Respondent 

) 
) 
) 
) 
) 
) 
) 
) 

OSP Cases No. 91-13c-1 
through 91-13c-14 

____________________________ ) January 13 1 1995 

DECISION 

Summary: Certain non-union employees, terminated by a 
January 1, 1987 change in contractors, were affected as a 
result of a 1976, Fed~rally-assisted project for acquisition 
of certain commuter rail service assets. Those claimants 
are eligible for benefits under the applicable protective 
arrangements. 

ORIGIN OF THE CLAIM 

These fourteen claims ar1se under ·one or more protective 
arrangements certified by the Secretary of Labor as satisfying 
the requirements of Section 13(c) of the Federal Transit Act 
{FTA) (formerly the Urban ~ass Transportation Act {UMTA) of 1964, 
as amended) 1 49 U.S.C. App. § 1609, as amended. 1 Each. certified 
grant, or project, relies principally upon the December 10, 1974 
Section 13{c) Agreement·negotiated between MBTA and several labor 
organizations, and upon additional conditions as required by the 
Secretary under Section 13{c). Claimants were non-union, 
department managers in the commuter rail service of the Boston & 

'section 13(c) of the Federal Transit Act is recodified at 49 U.S.C. 
§ 5333 (b) 1 by Public Law 103-272, § 1 (c) (July 5, 1994), 108 Statutes 835. 

12/01 U.S. Department of Labor/ESA/Division of Statutory Programs A-403. 2 



EMPJ~YEE PROTECTIONS DIGEST 

Maine Railroad (B&M), l·lhich provided mass transit in the service 
area of the MBTA projects. Under the certified arrangements, 
therefore, they are mass transit employees covered .. by the 
protective arrangements. 2 

Early in .1987, Claimants presented their claims to the. MBTA. 
On February 27, 1987, Claimants formally requested arbitration of 
the claims under the negotiated Section 13(c) Agreement. The 
MBTA refused to arbitrate these claims unde·r the Agreement 
because the Claimants were not represented by one of the 
signatory labor organizations and because MBTA believed that 
Claimants were not entitled to the Section 13(c) protections. 
Claimants then filed suit in Massachusetts Superior Court on· 
March 20, 1987 to compel MBTA to proceed to arbitration under the 
Section 13(c) Agreement. In 1990, the suit was dismissed with 
prejudice by stipulation of the parties based on their agreement 
that the claims would be submitted to the Department of Labor for 
decision. By letter of January 8, 1991, Claimants filed these 
cases with the Secretary of Labor. 

JURISDICTION 

The secretary's jurisdiction to arbitrate Section 13(c) 
claims arises·from.the terms of his certification of the 
pertirient.MBTA project(s) under Section 13(c) of the Act. In 
order to insure the necessary protections for all affected 
employees, it has been the practice of the Secretary to require 
in· the certification that the grant recipient afford, to othe~ 
covered employees, substantially the same level of protections as 
are afforded to employees represented by a labor organization . 
signatory to the negotiated Section 13(c) agreement incorporated 
in the certification. The required protections include both 
substantive and procedural 'protections. See· Coiujress of Railway 
Unions v. HOdgSon, .326 F.Supp. 68 (1971), and Opinion of 
Assistant .~ttorney General .Wm. H. Rehnquist, Apr. 5, 1971, cited· 

. 2 
HBTA has ~equested clarification as to whether these former B~ 

Railroad managers might be subject to the employee protections of Appendix 
C-1 under Section 405 of the Rail Passenger Service Act (RPSA) of 1970, 45 
u.s.c. 565, instead of the employee protections required by Section 13(c). 
Appendix C-1 applies only to railroad employees involved in or affected by a 
discontinuance of railroad passenger service, authorized by the RPSA. The 
instant claims involve alleged effects of a grant under the Federal Transit 
Act pertaining to m~ss transit service. Therefore, these claims arise under 
Section lJ(c) rather than under Appendix c-1. 
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in Conqress of Railway Unions, 326 F.Supp at 76, n. 8 ("The 
statute provides no basis for distinguishing between 
'substantive' and 'procedural' benefits.") 3 

Paragraph 13 of. the 1974 Agreement provides for arbitration 
of employee protections disputes for employees specifically 
covered by the Agreement. Thus, "substantially the.-- same level of 
protections" includes and requires a procedure for arbitration of 
disputed claims not covered by the arbitration provisions of the 
Agreement. Where the parties have not agreed upon any other 
procedure for arbitration of their Section 13(c) dispute, 
however, the Secretary provides that arbitration. 4 In light of 
this provision and its standard interpretation, the parties' 
stipulation to submit these claims to the Secretarr for decision 
also provides authority to arbitrate these claims. 

BACKGROUND 

The parties have no significant disagreement as to the facts 
giving rise to this claim. Prior to 1964, the B&M Railroad had 
owned and operated the Boston-area commuter rail service in 

3 Although Congress of Railway Unions and the Rehnquist Opinion 
addressed Section 405 of the Rail Passenger Service Act, those employee 
protection requirements are virtually identical to the requirements of Section 
13(c). ~ Congress of Railway Unions, 326 F.Supp. at 76, n.6 and 
accompanying text. 

4 See, ~' LOCAL 103, ATU v. WHEELING, DEP case no •. 77-13c-5, (1977), 
Employee Protections Digest (Digest), u.s. Department of Labor, p. A-61 
("substanti.ally the same level of protections" authorizes Department of Labor 
to resolve Section 13(c) claims of non-signatory employees). 

5 MBTA also suggests that this arbitration of these claims falls under 
the scope o£ the Administrative Procedure Act but provides no persuasive 
foundation for such position. We previously considered this question and 
found as follows: 

Noreover, determinations [in disputed claims for employee 
protections] by the Secretary are discretionary and do not come 
within the provisions of the rulemaking or adjudicatory procedures 
of the Administrative Procedure Act for an administrative hearing. 

- INLANDBOATMEN•s UNION v. GOLDEN GATE TRANSPORTATION 
DIS~ICT, DEP case no: -76-lJc-6 (1976), Digest, p. A-57. 
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question. In December of 1964, MBTA had entered into an 
agreement with the B&M to provide funds to B&M to help defray the 
costs of B&M's commuter passenger service within the MBTA's 
jurisdiction. In 1976, MBTA purchased the facilities, property, 
equipment and rights of way used by B&M in providing the commuter 
rail service, using Federal funds (grant #MA 23-9006) certified 
September 23, 1976 under Section 13(c) of the Urban~Nass 
Transportation Act. As a condition of receiving those Federal 
funds, MBTA agreed to the terms of the Secretary's Section 13(c) 
certification which relied primarily on the MBTA's 1974 Section 
13(c) Agreement. MBTA continually contracted with B&M for 
operation of this commuter rail service from the time of the 1976 
acquisition through December 31, 1986. During that time, MBTA 
received a series of certified capital and operating assistance 
grants to support this service. In November of 1986, following a 
public bidding process, MBTA awarded the operation of this 
commuter rail service to Amtrak for three years, effective 
January 1, 1987. On that same date, B&M terminated these 
fourteen Claimants. Some of them obtained employment with Amtrak 
or other employers, some took early retirement, and some may have 
been unable to obtain permanent employment. The Claimants allege 
they have been worsened with respect to their employment, 
compensation and benefits. They seek monetary protections but do 
not seek restoration of, or assurances of, employment. 

Claimants have stated that they have encountered actual 
adverse effects on their employment and/or financial conditions 
with respect to their former B&M jobs. Claimants have not, 
however, provided complete, specific wage and employment data 
necessary to determine their individual entitlements, if any, 
under the protective arrangement. MBTA correctly maintains that 
it is unable to address these claims fully until Claimants 
provide such financial and employment data. MBTA also maintai~s, 
however, that regardless of such data, Claimants are not eligible 
for any protections because they were not affected by a project. 
As Claimants noted, it is unnecessary to collect the substantial 
wage and employment data if Claimants are not eligible for any 
protections. It is appropriate, therefore, to resolve the 
threshold question of Claimants• eligibility before requiring 
them to produce substantial information which, if MBTA's theories 
were to prevail, would not be necessary. This decision, 
therefore, addresses the question of whether Claimants are 
eligible for Section 13(c) employee protections. If eligible for 
protections, the Claimants then will need to pursue employment 
and wage information to establish their individual entitlements. 
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DISCUSSION 

The parties' primary disagreement centers on whether the 
MBTA's 1976 project (for acquisition of the assets, equipment, 
and rights of way, of B&M's commuter rail service) adversely 
affected the Claimants on and after January 1, 1987 .... when MBTA 
changed operating contractors from B&M to Amtrak •. 6 As B&M 
employees, Claimants were dismissed upon termination of the MBTA 
contract with B&M on December 31, 1986. The MBTA's 1974 Section 
lJ{c) Agreement answers this central issue. Paragraph 1 of that 
Agreement reads as follows: 

1. The phrase "as a result of the Project" shall, when 
used in this agreement, include events occurring in 
anticipation of, during, and subsequent to the Project; 
provided, however, that fluctuations and changes in 
volume or character of employment brought about solely 
by other causes are not within the purview of this 
Agreement. The term "Project", as used in this 
Agreement shall not be limited to the particular 
facility assisted by federal funds, but shall include 
any changes, whether organizational, operational, 
technoJogical or otherwise, which are traceable to the 
assistance provided, whether they are the subject of 
the grant contract, reasonably related thereto, or 
facilitated thereby. (Emphasis added.).· 

Consistent with the statute's requireme~t to protect the 
interests of employees affected by such assistance, the Agreement 
defines "project" to include events occurring before, during, 
and/or aft~r the project. The removal in time (from 1976 to 
1987) of the alleged effects of the project would not, by itself, 
suggest that the effects resulted from something other than the 
project. 7 

6 Additionally, Claimants assert that grants the MBTA received for 
extensive capital and operati.ng assistance to support this commuter rail 
service after 1976 demonstrate MBTA•s heavy reliance on Federal assistance in 
this activity, and demonstrate the crucial role of the Federal assistance in 
enabling HBTA to determine who would be employed in operating the commuter 
service. This decision focuses only on the parties• primary disagreement. 

7 See RUNNELS v. AMTRAK, DEP case no. 83-C2-4, (1987), Digest, p. C-137. 
See also, "Washington Job Protection Agreement," section 2(c), which states: 

The term •time of coordi4ation• as used herein includes the period 
following the effective date of a coordination during which 
changes consequent upon coordination are being made effective; as 
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Paragraph 1 next provides an exception to inclusion of an 
event within the meaning of "as a result of a project" and in the 
scope of the Agreement: 

provided, however, that fluctuations and changes in 
volume or character of employment brought abo~t solely 
by other causes are not within the purview of this 
Agreement. (Emphasis added.) 

The MBTA suggests that the change in contractors resulted 
exclusively from other causes, noting as follows: 1) the adverse 
effects resulted from the expiration of the B&M contract pursuant 
to its terms; 2) the termination of the Claimants was a personnel 
action of B&M, not of MBTA; 3) the decision to change contractors 
was a managerial, operational or policy decision of MBTA and 
there was no project specifically for the purpose of considering 
or making such a decision; 4) the change occurred through an 
objective, public bidding process. These arguments are not 
persuasive on the issue of whether the Claimants were affected by 
the project. 

Even if these arguments were valid, they still would not 
show that the adverse effects resulted exclusively from causes 
other than the project. As provided in Paragraph 13(d) of the 
MBTA's 1974 Agreement: 

A-408 

(d).· ••• it shall be such employee's obligation to 
specify, if possible, the adverse effect which he has 
suffered. It shall then be the {MBTA's) burden to 
establish affirmatively that any such deprivation, 
worsening of employment, or change of residence as 
claimed by the employee, was not a result of the 
Project by proving that factors other than the Project 
affected the employee. The claiming employee shall 
prevail if it is established that the Project had an 
effect upon his employment even if other factors may 
also have affected the employee." (Emphasis added.) 

applying to a particular empl.oyee it means the date in said perioci 
when that empl.oyee is first adversely affected. 
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As contemplated under the Agreement's burden of proofF in such 
situations the Claimants would be eligible for employee 
protections. 8 

Paragraph 1 of the 1974 Agreement further describes the 
scope and applicability of the protections. Contrary to the 
MBTA's argument, "project" is not limited to the stated purpose, 
facility or activity assisted by the project. Thus-;--the 
Agreement's protections apply beyond the immediate scope or 
purpose of the particular project. In this case, the Agreement's 
protections apply beyond the acquisition of B&M assets, to the 
change in operating contractors from B&M to Amtrak. Paragraph 1 
of the protective Agreement states that "project:" 

••. shall include any changes, whether organizational, 
operational, technological or otherwise, which are 
traceable to the assistance provided, whether they are 
the subject of the grant contract, reasonably related 
thereto, or facilitated thereby. (Emphasis added.) 

In view of this language, one cannot argue that a change in the 
contracted operator of the commuter service would fall beyond 
coverage of these protections. A change in contracted operators 
is undeniably an organizational and an operational change. 

In defining the project, Paragraph 1 does 1 imi t "any ·· 
changes" by requiring that the changes must be "traceable to the 
assistance provided, whether they are the subject of the grant 
contract, reasonably related thereto, of facilitated thereby." 
The MBTA could not have changed contractors in 1987 if it had not 
acquired the B&M commuter rail service assets with the grant of 
Federal funds in 1976. The change in contractors, then, was 
reasonably related to, and facilitated by, the 1976 project, or, 

· as stated in the protective Agreement, was traceable to the 
project. 9 Once the adverse effects occurred, MBTA became 

8 . 1 . See a so Congress of Railway Un~ons, 326 F.Supp. at 76, n. 9 
(affidavit of Secretary of Labor James D. Hodgson, avail~le in Digest, p. D-
41.) MBTA cites DOL decisions to argue for a higher burden of proof upon. 
these Claimants. To the extent that such burden would be greater than that 
described in the Secretary's affidavit and reflected here in Paragraph ll(d) 
of the MBTA's 1974 Agreement, such argument is inconsistent with the Agreement 
and the Act. 

9 Arbitrator Arnold Zack has rul~d on these same Section ll(c) projects 
and similar events in .. claims filed by the Alliance of All MBTA Unions. 
Although not binding here, it is noted that Arbitrator Zack also found that: 
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responsible for providing appropriate protections to these 
affected employees. 10 

CONCLUSION 

Except as noted in footnote ten, we find that Claimants were 
affected on and after January 1, 1987 by MBTA's 1976 project for 
acquisition of certain B&M commuter rail service assets. They 
are eligible for protections provided for in the MBTA's certified 
protective arrangements, as of the date they were affected. 
Determination of the specific amounts of each Claimant's 
entitlement is referred to the parties. The good faith efforts 
of the parties should promptly resolve those quantitative 
determinations. 

The Secretary will retain jurisdiction over the question of 
specific entitlements. In the event that the parties are not 
able to reach a prompt settlement of these claims, any Claimant 
herein may request a decision from the Secretary with respect to 

••• the change in operator came.about because of and was directly 
related to the HBTA funding and thus was not brought about •solely 
by other causes.• The termination of B&H's contract cannot be 
considered in a vacuum. The contract was negotiated with the HBTA 
as property owner because of the HBTA's funding by the UHTA. The 
termination of that contract was thus tra~eable to, reasonably 
related to, and a direct consequence of the HBTA's original grant 
of that service contract and its decision to bring in Amtrak, both 
based upon the control of the right of way granted (by] the UNTA 
grant, i.e. •as a result of the project.• 

-MASSACHUSETTS BAY TRANSPORTATION AUTHORITY AND ALLIANCE OF 
ALL MBTA UNIONS, October 16, 1988, p. 19. 

10 MBTA has noted that as many as four Claimants may not have been hired 
by B&M until after 1976, arguing that the 1976 project could not have 
adversely affected those employees. The parties have not briefed this matter 
and it would be pr~ture to decide this issue now. If, because of this 
issue, the parties are not able to resolve or settle those certain claims 
following this decision, any ClaLmant hired after 1976 may request a decision 
from the Secretary on this issue of eligibility. Such request must be made 
not earlier than 60 days, .and not later.than 120 days, following the date of 
the instant decision.· 
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those entitlements not sooner than 60 days, and not later than 
120 days, following the date-of this decision. 

This arbitration decision is final and bindihg upon the 
parties. 11 

I 7 
Date Special Assisant 

11 Effective July 2, 1994, Secretary Robert B. Reich deleqated 
-responsibility to Charla• L. Smith for perfo~nq all of the duties and 
functions previously assiqned to the Assistant Secretary for the Office of the 
American Workplace. 
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In the matter of arbitration between: 

AMALGAMATED TRANSIT UNION 
LOCAL 691, Claimant 

) 
) 
) 
) 
) 
) 
) 
} 

OSP Case no. 91-13c-18 
v. 

CITY UTILITIES OF Issued: June 1, 1999 
SPRINGFIElD, MO. Respondent 

Summary 

City Utilities' contention that Section 13(c} protections apply only when an 
individual employee has evinced a specific hann, which is a result of a 
Federally-funded project, was rejected. Relying on its incoTTect interpretation 
pf a courl decision-, City Utilitfes improperly made mid-term deletions from the 
A TU. Joint Statement oflntentt without meeting andconfening with the Union 
and Without complying with the terms of the Joint Statement. City Utilities 
subsequently pursued a pattern of additional activities which undermined the 
status of the union as the exclUsive bargaining agent, including fai/uw to 
properly handle the Unioir•s gr(evanee andpotr111g members of the bargaining 
unit. The A TU's claim was upheld and appropriate remedies were applied 

The Claim-

Amalgamated Transit Union Loeal691 (AnJ. OJ Union) brings this claim under 
·Paragraph 15 of the 1976 Section 13( c) protective Arrangement certified for City Utilities 
by~ Department of labor (Department) as satisfying the requirements of Section 13{c) 
of the FederaiTran$itAct (FTA).1 As required by the Act. the 1_976 protective arrangement 
is part of pertinent City Utilities grant contract(s). including_ but not limited to the 1988 

'What is commonJy refeJTed to as Section 13(c} of the Federal Transit Act (formerly the Urban Mass 
transportatiOn Ad (UMTA) of 1964. 49 U.S. C. §1601). is recodified as part of the Federnf transit Jaw at 
49 U.S. C. § 5333{b). by Public Law 103-272, § 1(c) (July 5, 1994). 108 SlaMes 835. "H"astorical and 
Statutory Noles· accompanying the recodification state that the reco<flfication does not change lhe 
substance or requirements of Section f 3(c). · 
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contract, entered into by City Utilities and the Federal government for City Utilities' receipt 
of Federal transit assistance. · 

The Union alleges several violations of the 1976 Section 13(c) Arrangement, 
stemming from City Utilities unilateral deletion of several provisions. of the 1988 ATU Joint 

. Statement of Intent, including improper polling of bargaining-unit members and derogation 
· of the Union's role as the exclusive representative. Additional named violations include 

City Utilities' failure to honor the Union's grievance over the disputed actions, failure to 
respect and preserve negotiated rights, and failure to honor and continue the Union's meet 
and confer rights,2 all in alleged violation of the Section 13(c)(1) and/or (2) requirements 
contained in Paragraphs (3) and (4), respectively, of the 1976 Section 13{c) Arrangement 

As remedy, the Union requests whatever relief is necessary and appropriate, 
inclUding, but not limited to, restoration of the checkoff, reinstatement of all terms and 
conditions of the 1988 Joint Statement of Intent and prohibition against any applications 
of the merit system in conflict with such Joint Statement 

Facts 

City Utilities' 1976 Section 13(c) Arrangement sets forth the protective terms and. 
conditions ~pplicable to the parties. Paragraphs (3) and (4) of that Arrangement, 
respectively, contain the pr<;>tective provisions required by Section 13(c)(1) (the 
p~tion of rights, privileges, and benefits (including continuation of pension rights and 

) behefitS) under existing collective bargaining agreements or othe1Wise1 and by SeCtion 
'· '3{c)(2} "r'the continuation of coiJective bargaining rights'). · 

. . 

·The ATU is the exclusiVe bargaining representative for a· unit of approxmately 
eighfy-ooe mechanics and bus operators employed by CitY Utilities, a governmental· 
divisiotl of the City of Spri~ld. Missouri. Under the· Public Sector labOr Law of 
Missouri, Mo. Ann. Stat §§ 105.500-.530 (Vernon 1994), and under the City of 
Springfield's Charter, 3 the parties meet, confer and discuss, but they are barred from 
entering into a correctiVe bargaining contract. A meet and confer negotiation results in a 
Joint Statement of Intent, which is legislatiVely adopted by the Board of Publfc UtHities 
(Board) with or: without modification. 

2 Meet and confer rights are protected under ~OOn 13(c) as a fOflJJ of ool1ective bargainiOg rights. 
ATU Local1338 v. Dallas Transit System. DEP case no. 80-13c·2 (1981). EmplOyee ProtectionS Digest... 
U.S. DOL. p. A--248. Unless otheJWise indicated. the tenns ·~ and ·nego~tion. • when used 
herein. refer to the meet and confer relationship between AlU local 691 and City UbTrties. 

3 Neither party has oiSiinguished between Missouri Public Sector Labor Law and the Charter of the 
City of Springfield. for purposes of this claim. · · 
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The Union and City Utilities negotiated the terms for the 1988 A TU Joint Statement 
of Intent and presented the resutts of those negotiations to the Board. By legislative . 
resolution, the Board adopted and initiated the Joint St~tement of Jntent, effective July 15, 
1988 through July 15, 1991, as governing wages and working conditions of the bargaining 
unit represented by the Union. · 

Immediately prior to the events cOnsidered in this claim, City Utilities had refused 
to dismiss certain employees who had not paid service fees fo the International 
Brotherhood of Electrical Workers local 753 (JBEW). A provision in the IBEW Joint 
Statement at City Utilities allegedly required either payment or dismissal. IBEW sought 
court enforcement. On August 20, 1990, the Missouri Court of Appeals found that the 
union security language on which the IBEW relied did not apply ~o the employees in 
question; For that reason the Appeals Court upheld the lower court's dismissal of the 
case. Strunk v. Hahn, 797 S.W.2d 536 (Mo. App_ 1990). 

On August 31, 1990, relying on that decision, City Utilities sent the folfowing 
message to all its employees: 

The Missouri Court of Appeals of the Southern. District handed down a 
decision on Monday, August 20, 1990, which stales that City Utilities' 
emplOyees ARE NO LONGER REQUIRED TO PAY UNION DUES UNDER 
FEAR OF TERMINATiON. AND THAT ALL UTILITY EMPLOYMENT 
DECISIONS MUST BE BASED STRJCTL YON MERIT. 

On September.7,.1900 City UbTmes sent its ~upervisory pers~nnefa memprandum 
advising that the Strunk decision "stated that City Utilities must..base all-promotion and 
hinng decisions •strictly oo the bciSis of merit· " Bv Resorutiol') of September 27. 1990 the 
Board deleted the provisions for dues checkoff and the provisions applying seniority in 
promotion~ termination. layoff and recall decisions. from the 1988 A TU-{)oint Statement of 
intent The Board ba~ ifs actions "on the ~ct that such provisions were legaiJy suspect : 
as violative ·of the Charter of the City of Springfield under the Missouri Court of Appeals 

. decision in Strunk v. Hahn. 797 S.W.2d 536 (Mo. App. 1990) ... 

On October 15, 1990 the A TU and City Utilities met on the matter of these mid-term 
de~tions from the 1988 ATU.Joint Statement of Intent The Union voiced its objection and 
stated the Union's intention to grieve the maHer. During that meeting, City Utilities tried 
to present a meet and confer proposal for a n~w ATU Joint Statement of Intent to succeed 
the 1988· A TU Joint Stat~ment. .The proposa1 included language for new provisions to 
replace the deleted ones then under protest The Union declined negotiations over new 
working conditions at that tirne. On October 25, 1990 the Union filed a grievance with City. 
Utilities pursuant to Article XII of the Joint Statement of Intent. and simultaneously raised· 

------------ ~--------------------

12/01 U.S. Department of Labor/ESA/Division of Statutory Programs A- 4 75 

Cathi
Typewritten Text
A-475



EMPLOYES PROTECTIONS DIGEST 

the disputed matters as a Section 13(c) claim. City Utiljties denied both the grievance and 
the Section 13{c) claim on the basis that the matters of checkoff-and seniority were not 
actionable since they had been deleted from the Joint Statement of Intent and no longer 
existed. 

Thereafter, City Utilities had direct discussions with individual members of the ATU 
bargaining unit, without the knowledge/consent of the Union. On February 2, 1991, as a 
result of those direct discussions, City Utilities instituted a voluntary procedure for dues 
checkoff. The new procedure was neither a product of the meet and confer process nor 
of legislative action by the Board, and differed from the provisions in the 1988 ATU Joint 
Statement. 

In later negotiations with the Union over the 1991 Joint Statement of Intent. City 
Utilities agreed to reinstate the provisions on dues checkoff and seniority which it had 
deleted from the 1988 ATU Joint Statement as violative of the City Charter. On September 
26, 1991. by legislative resolution of its Board, City Utilities adopted these results of 
nego1ia1ions as part of the 1991 ATU Joint Statement of lnlent4 

Respondent"s Position 

City Utilities makes a preliminary challenge to the foundation of this claim, arguing 
that aJJ Section 13{c) protections are ·remediar only. That is, the protections apply only 
if an individu~l employee has encountered specific harm~ and only if that harm is a result 
of a project under the Act City UbTmes argues that because the Claimant fails to assert 
and estabriSh hann to an employee. and fails to assert and establish that such harm 
occurred as a result of a project, the claim must be dis,nissed. 

City Utifrties affirmatively contends that it made appropriate efforts to meet and 
confer with the Union over changes necessitated by Strunk in the dues checkoff and 
seniority provisions of the 1988 A TU Joinl Statement of Intent -City Utifrties argues tha~ 
theATU•s refusal to negotiate. constituted a "waive~ ofthe Union•s meet and confer rights. 
Alternatively, City Utiftties defends its unilateral deletion of the disputed provisions on its 

" During lhe consideration of_ this case, the parties negotiated a tentative agreement on a 1991 Joint 
· Statemen~of Intent to replace the ATVs 1988 Joint Statemeol.of Intent Nevertheless, lhe Department 

denied City Utifi6es' request to dismiss the case as moot Restoration of the deleted provisions would 
. not resolve questions herein as to whether City Utilities' adions violated the A TU Joint Statement of 
fntenlandlor the Section 13{c)Anangement, nor as to whether ~·harm may have occurred See. 
rJ.g •• North Star Steel Co. v. NLRR. 974 F.2d 68, 70 (8th Cir. 1992)('While the [1990} tentative 
agreement imficales that the union may have been amenable to [a palticufar tenn therein1 it certainly 
cannot be viewed as an iron--dad indicator of how the union would have acted had the company · 
bargained with it over this issue in 1987.1. 
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conclusion that such actions are supported by Department of laborptecedent and by ttie 
1988 ATU Joint Statement of Intent. 

Issues 

f. Do protections pursuant to Sections 13(c)(1) and (2) require the assertion and 
identifiCation of specific harm to one o( more individual employees. and that such harm be 
a resuH of a Federally funded project under the Act? 

2. Did ATU waive its right to meet and confer? 

3. Did City Utilities comply with its obligations under the Section 13(c) Arrangement in 
deleting provisions for dues checkoff and seniority from the 1988 ATU Joint Statement of 
Intent? 

4. Did City Utilities' actions tend to undermine the Union and its status as exclusive 
bargaining unit representative? 

Discussion 

ISSUE 1. Do protections pursuant to Seetions 13(c)(1) and (2) require the asSerlion and 
identification of specific harrrl to one or more individual employees •. arid that stich h~irm be 
a result of a Federally funded project under the Act? 

In 198~~ the Supreme Court recognized the prev~ntiVe arid affihnative nature of 
Sections 13(c)(1) and (2) as mandatory preconditions for any section 13(c) grant: 

To prevent federal funds from being used to destroy lhec;olfeclive-bargaining 
rights of organized workers, Congress incfuded § 13(c) in the Act ... The 
statute lists several protective steps that must· be taken before a local 
government may receive federal aid; among these am the presetValion of 
benefits under existing collective ba~gaining agreements and the continuation 
of collective bargaining rights. (Emphasis added. )(Citation omitted.) · 

Jackson Transit Authority v. Local Division 1285. ATU, 457 U.S.15. 17-18 {1982). The 
Court went on to stale that ·section 13(c).,..speciftes fiVe different varieties of protective 
provisions that must be included among the 13{c) arrangements; and it expressly 
incorporates the protecwe arrangements into lhe grant contract between the recipient and 
the Federal Govemri;lent. .. (Emphasis added.) Jd. at 23. 
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Three years after Jackson. the U.S. Court of Appeals also observed that Congress 
required such preventive provisions and affirmative obligations to protect the status quo .. 
Amalgamated Transit Union v. Donovan, 767 F.2d 939 (D.C. Cir. 1985). That case 
addressed a change in Georgia law which removed various subjects from the transit 
authority's previous scope of bargaining. The case indicates no consideration of result of 
a project (or, causal nexus) other than a general recognition that the Metropolitan AtJanta 
Rapid Transit Authority (MARTA) had received, and was seeking additionaf, Federal 
assistance under the FT A. Beyond identifying the bargaining rights held by the union prior 
to the new legislation, the court accorded no significance to the purposes/activities of the 

. projects, nor to the uses made of the F ederaf monies under past or pending grants other 
than that they were used to continue operation of transit activities. The Court of Appeals · · 
concluded that: u[s]ince Act 1506 prevents compliance with an express provision of 
section 13(c), the Secretary's certification of MARTA's labor protective agreement [and 
grantl project) was improper." ld. at 953. Donovan reaffirms that protections pursuant to 
Sections 13(c)(1) and (2) do not require a result of a project (beyond receipt of, or· 
application for, Federal assistance), and that these sections do not require any harm to 
specific employees, in order to activate and/or appfy their protective requirements. · 

In atlempting to limit all Section 13(c) provisions to only ·remedial" application, City , · 
Utilities cites United Transportation Union v. Brock, 815 F.2d 1562 (D.C. Cir. 1987). (, 
However, aside from finding that a loss of bargaining rights seven years before any 
Federal assistance was applied for by the grantee is too remote to be protected by Section 
13(c), the decision does not require any connection to 1he Federaf assistance for the 
application of Sections 13(cX1) and (2) protections. Thus, only in this sense of temporal 
proximity can Brock be viewed as requirjng any ·sort of result or conneCtion. between · 
Sections 13(c)(1) or (2) and the Federal assistance. Since Brock did not address the other 
prong of City Utilities' theoiy {the question .. of whether hann to an employee is required), 
the decision lends no suppOrt to CitY Utilities ·refllediar theory. See also, DiviSion 587, 

·Amalgamated Transft Union v. Metro. Seattle. 663 F.2d 875.877-80 (9" Gir. 1981){under 
provisions similar to those at issue here. the court held that the requirement of '"whether 

·or not a particular ~mpfoyee W<,IS affected by the Project .. relates to grievances of 
individual employees: it cannot be construed as a ftm~ation of the collective bargaining· 
provisions contained in [the 13(c) arrangement)."). · 

. City Utilities also cites two private arbitration decisions in Section 13(c) claims as 
Department of labor decisions which support City Utirlties ·remediar argument. 5 AlthoUgh 

s Smith v. Mid-mon Valley Traosit Authority. OSP Case no.. 91-13{c}-19 (1992), and ATU Local1368 
[sic) v. Dallas Transit Systems, OSP Case No. 81-13c-6 (1992). {The name of this latter arbitration 
decision contains a typographic error in irs identification of the union. which correctly shoufd be identified 
as "ATU t.ocal 1338.· Note that this arbitration award involving ATU Loca11336 in 1992 is oollo be 
confused with lhe 1981 decision of the same name cited in footnote 2. supra, which is an arbitration 
decision issued by the Department of Labor. 
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those cases initially were filed with the Department of labor, they were assigned to a 
private arbitratpr who rendered the final and binding arbitration decisions.independent of 
the Department Consequently, those cases do not serve as precedent for the Department 
and need not be distinguished. 

City Utilities next relies on several Section 13{c) arbitration decisions issued by the 
Department5 These decisions did not address Section 13(c) (1) and {2) protections, 
however. and therefore are distinguishabfe from the instant claim. Those cases turned 
upon protections required pursuant to Section 13{c}{3). recodified at 49 U.S.C. § 
5333b(2)(C). Specific conditions/requirements applicable to protections under Section 
13(c)(3) are not necessarily applicable to protections under Sections 13(c)(1) and (2).1 

City Utilities' 1976 Section 13{c) Arrangement contains no suggestion of any 
gremedial" limitation on Section 13(c}(1) or (2) protections. The only provisions beyond 
the statements 1hat the rights shall be preserved and continued are the two condi1ions at 
the end of Paragraph 3. The first condition provides that rights. privileges and benefils 
"may be improved, changed or added to so long as there is no denial of accrued rights. 
privileges and benefits.~ This does not include the possibility of reduction or other 
worsening of such terms. The accrued rights in this dispute are the provisions in the 1988 
A TU Joint Statement of Intent at the time in question. Any denial or other worsening of the 
terms in that labor arrangement, as was lhe case in this claim, would need to be pursued·· 
at the appropriate time through meet and confer procedures and in conformity with 
appricable Section 13(c) requirements. See Donovan at 953. 

6 Stephens v. MonfeJey-saJilas Trails!. DEP Case No. 82-13c-6 (ff~); ATU v. Port Authority. DEP 
Case No. 79-13c-2 {198o); Dufresne v. Santa Cruz MTA. DEP Case No. 74-f3c-5 (1974): Swanson v. 
Denver R§!Qiona~Trahsportation District. DEP Case No. n-tJc-24, U.S. OOl (19&1); Wnfers v. :: 
Nashville MTA. DEP case no. 74-1Jc.4 (1974), ~ p. A-17. 

7 See, e.g., December 10, 1992, certification of City Ublities' Project No. M0-90-X079:: 
Anbough, section 13(c) agreements do typically specify that provisions 
addressing [Section 13{c)(J) are} lliggefed '"as a rosult of the project,. • 
such Janwage has not been included wifh respect to 13(c)(1) and (2} · 
rights. This is because lhe legislatiVe history of the Ad supportS that 
independent of a causal nexus with the project Of' tangible hami to 
individual claimants_ Section 13{c}(1} requires the preservation of 
coHeclive ba~.gaining agreements and Section 13(c}(2} the continuation 
of colledive btlrgaming rights when these rights could be affected by 
Federal assi$/ance. 

See also, March 29. 1993 cerutication for New Jersey Transit Corporation project no. NJ-09-X037. 
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The second condition at the end of Paragraph 3 of the Section 13(c) Arrangement 
provides that City Utilities· rights in directing the working forces and in managing its 
business win be exercised in accordance with the working conditions which include, but 
are not limited to. the Joint Statement of Intent. This provisiOn runs counter to City Utilities,. 
claim of being able to unilaterally delete working conditions from the existing ATU Joint 
Statement. 

The Section 13(c)(1) and (2) protections found in Paragraphs 3 and 4 of City 
Utilities' 1976 13(c) Arrangement, then, are primarily preventive and not exclusively 
remedial. They establish affinnative obligations upon the transit entity, which apply 
regardless of any altegation or showing of either a result of a project or harm to an 
individual employee. Therefore, the Union is not required to state a specific hann to an 
employee, nor to describe or demonstrate a direct, or indirect. connection (result, or 
nexus) between the alleged harm and the Federal assistance, in order to file, and/or 
prevail. in this claim based on Section 13(c)(1) and (2) protections. City Utilities' 
"remedial· theory of limitation on the scope of the protective provisions does not apply to 
Sections 13(c)(1) and (2). 

ISSUE 2. Did-ATU waive its right to meet and confer? 

In October 1990, when City Utilities declined to recognize the Union,.s grievanee 
over the deleted current working GOnditions, the Union refused to meet and confer over 
tellllS whiCh City Utilities sought to propose for a new Joint Statemenf of Intent, until 
resolution Qf its grievance~ of a SectiOn 13(c) claim based on the same deletions, or of 
negotiation$ over the deleted {not the proposed new) ct>nditions. City Utilities alleges that 
this refusal constituted a .-waive~ of ATU's meet and confer rights. To lh_e contrary. 

· however •. in so doing, local 691 acted within its nghts to decline negotiations when 
·management. has improperly deleted a part of accrued rights and benefits -applicable to the 
Union and/or ils _bargaining unit members. A party in collective ·bargaining or meet and 
~fer generally iS oot obrtged to enter into negotiations from an inequitabfe and 
disadvantageous bargaining position resulting from unfair or improper aCtions of the 
opposite party, as Jong as the improper action/conditions continue. See CanoR Contacting 
& Ready-Mix. Inc.,- 247 NLRB 890, 103 LRRM 1232 {1980); Phelps Dodge Copper 
Products Coro .• 101-NlRB 360, 31LRRM 1072 (1952). Cf. State Ex Ref. Missey v. the 
City of Cabool 441 S.W.2d 35, 44 (Mo. 1969){the Missouri courl ordered back pay and 
reciSsion of the employer's action whereby. otherwise, [t]he public employer would thus 
succeed in reducing the number of un~ affiliates in its employ and would enable it to 
nullify the union's ability to retain its status as majority representative.). The requirements 
for equitable protectiOns in Section 13(c)(1) and Section 13(c)(2) recognize and require 
this principle. Section 13(c) will not permit City Utilities to benefit from its improper 
activities and/or its failures to equitabty preserve rights and benefits or to continue the 
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status quo of the meet and confer relationship by insisting on negotiating from that point 
The Union did not waive its right to meet and confer. 

ISSUE 3. Did City Utirrties comply with its obligations under the Section 13(c) 
Arrangement in deleting provisions for dues checkoff and seniority from the 1988 ATU 
Joint Statement of Intent? 

The Union contends that the meet and confer process required under the Joint 
Statement of Intent and under Missouri law is only app.licable during defined negotiation 
periods and that any unilateral, mid-term alteration to the Joint Statement is outside the 
scope of the agreement Under Missouri's Public Sector labor law, when the parties have 
met and conferred in good faith with respect to working conditions and the Board has 
adopted, by Resolution, those conditions with or without modification, the parties are 
entitled to rely on the continuation of those conditions until changed by appropriate action. 
Phipps v. School Oist Of Kansas Citv. 645 S.W.2d 91, 108 (Mo. App. 1982). Section 
13(c) recognizes a comparable obftgation. Under Section 13(c), it is dear that changes 
in substantive provisions may occur but the changes must be accomplished through the 
appropriate process (in this case, through a meet and confer process in conformity with 
Missouri Pubr~e Sector labor law and the ATU Joint Statement of Intent). Donovan at 
953 . 

. · Article VI of the 1.988 A TO Joint Statement further provides. that the Joint Statement 
would have a term of at least three years. Article XX of this Joint Statement amplifies this 
by requiring that. D[t)his State~t of Intent may not be mpdified or amended except by 
written .inslrument executed by ~ pames. • 

. · The ~vidence supports. the Union's sta.tement that C~ Utilities did not meet and 
· confer with the Union on the disputed provisions prior to deleting them City Utiflties may 
have met with the JBEW prior to september 27, 1990 •. but that. would not satisfy City : 

. Utifrtles' obligation to meet and confer with the AlU. Further. efforts by City Ublffies fo 
initiate meet and confer negotiations with the A TU after the fact cannot satisfy this meef 
and confer obf~gation. · 

In concludirig that it was authorized to, and/or obfrgated to. delete the provisionS on 
dues checkoff and seniority which it had Jabeted ·tegally · siJspect.• City Utilities 
misinterpreted the holding in Strunk. The court merely affirmed the dismissal of the IBEW 
suit on the factual basis that the disputed provisions on union security and checkoff did not 
apply to the employees in question, based on their dates of hire. In <foing so the court 
stated expressly that:. 
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-. 

This court here does not reach the issue of whether or not union security clauses 
are enforceable in Missouri against non-union public sector employees fiecau~ the. 
attempted union security clause in the. Joint Statement does not . apply fri 
respondents ... Resolution of that issue should await a case in which a decisiOn on 
it is essential to the adjudication on appeal.· Fowferv. Fow/er,I32 S. W.2d235, 238 
(Mo. App.1987)(Crow, C.J., concurring}. 

Strunk at 543. This is diametrically at odds with City Utilities' interpretation of the courfs 
ruling on union security (checkoff). Further, as seniority was not an issue in the case, the 
court also made no ruling on the validity of seniority provisk>ns. Any discussion regarding 
seniority was dicta and had no legal effect. fd. at 544-545. City Utilities• asserted legal 
basis for its actions does not exist. City Utilities did not fulfiU its obligations under the 
Section 13(c) Arrangement in deleting provisions for dues checkoff and seniority from the 
1988 A TU Joint Statement of Intent. 

City Utilities also defends its actions as being permitted under that portion of Article 
IV of the Joint Statement of fntent which prescribes the responsibilities of the parties if a 
Joint Statement provision becomes invalid or unenforteable due to-a judicial decision. 
Inasmuch as Strunk did not invalidate any provision of any Joint Statement of Intent. 
Article IV has no application to the Board's defetions. Even if the di~puted provisions had 
been decfared invalid or unenforceable, Article IV would not support the Board's mid-term -
actions. Rather than providing that an invalid provision Will be unilaterally deleted by the 
Board. Article IV requires that the parties will meet and. develop a- proper suf?stitule. · 

ISSUE 4. Did City Utilities' actions tend to undermine tf_le Union and~ smfus ~·exclusiVe 
bargaining unit representative? 

Beginning with the August 31, 1990. all-employee notice, City UtititieS·en9age<J·;n 
a. series of· actions that misintoimed and misled the Union· and the members. of its 
bargaining· unit regarding their rights and status. City Ublities also circumvented. the Utlion. 
by failing to meet and confer over its ioterpretf;)tion of Strunk and the maHer of what. if any. · 
changes might have been necessary in the 1988 ATU Joint Statement of Intent· City 
Utilities made impermissible mid-term changes in the working ci>nditions of the employeeS 
represented by the Union. and did so vmhout an appropriate basis for such action- VVhen 
the Union filed a proper grievance over these matters, City Utilities-failed to deal with the 
grievance properly, insteCl<f relying on the circular reasoning that because City Utilities had 
deleted the grieved provisions. I hey did no~ exist and could not be grieved. .. . 

City Utilities afso improperfy sought fo require the Union to negotiate a new set of 
working conditions based on the inequitable conditions and deprivation of rights that City 
Utilities had improperly created. Thereafter, City Utilities again circumvented the 
employees' bargaining representative by dealing directly with members of the ATU 
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bargaining unit as to what kind of checkoff provision the employees might prefer in frght 
of City Utilities· interpretation of Strunk. On the basis of that improper polrlfl9 of bargaining 
unit emp(9yees. City Utilities unilaterally implemented a new checkoff procedure without 
complying with the A TU Joint Statement, without meeting and conJ~rring with the Union, · 
and without a Resolution of the Board. When meet and confer negotiations finally did 
occur for a new A TU Joint Statement of Intent. City Utilities. with no explanation offered 
here. agreed to reinstate the very terms which it had deleted as being "legally suspect,"' 
and legally prohibited or invalid. under Stmnk_ 

Even if these actions stemmed from a simple misunderstanding of Strunk in the 
beginning. their continuation over the next year in the absence of a sound foundation 
evidences a lack of good faith by City Utilities in addressing its obligations to meet and . 
confer with the Union and to respect the rights of the Union and of the employees it 
represents. Each of these actions improperJy derogated the union and undermined the 
meet and confer relationship and the Union·s right to represent the employees as their 
bargaining agent City Utilities· actions cast a pall on the relationship between the parties 
and created an inequitable status for the Union at ~he meet and confer table. chilling future 
negotiations and representation_ This contravenes the Section 13(c)(2) requirement to 
continue and. necessarily. to respect the collective bargaining rights held by ATU and the 
employees it represents. SuCh undermining of the Union also jeopardizes the employees• 
rig.hts to freely choose whether to be represented by a labor organiZation. again in 
viofation of Section 13(c)(2). 

· The Jegislative .history of the Federal Transit Act makes it clear that where 
employ~ are repreSented by a union, the Acfs purpose of prot~ng the employees' 
individual and/or eollectiVe rights. privileges and benefits requires protecting the rights of 

· the uniOn thr:ough which the emp~ secure and/Or exercise such rights, privileges and 
benefits.'. The employees' ability to. effectively ex~ these rights through· their· Union.. 
and their Union•s right to exercise, promote. and defend the rights. privileges and benefits 
of the employees it represents, may extend beyond the spef:ific rights of the individual = 

8 Mr. Morse. __ 
ShOuld the FedeTal GoVernment make available to cities. States. and local governmental units 

Federal money to be used tQ strengthen their mass transit system in those cofflioonitjes when the use of 
that money would Tesult in lessening the collective bargaining rights of existing unkxts? . . . .. .. 

·-··In my judgment, we cannot justify. as a maffer of public policy, the use of Fefler31 dollars by a 
focal community or a governmental unit thereof to be spent for the development of a transit system the 
expenditure of which would result in worsening the present col1ective bargaining rights of free labof whk::h 
operates that transit system_ 

88"' Congress. 1st Sess_. 1963 (109 Cong. Rec. 5671}. 
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emplOyees. 9 City UtifJties' actions in this matter undermined the }\ l1J as the employees' 
recognized and exdusive bargaining agent, thereby violating tt)e required Section 13{c)(1) 
and (2) protections reflected in Paragraphs 3 and 4 of City Utilities' protective 
Arrangement 

In signing the FTA contract of ~istance, City Utilities undertook the obligations of 
Sections 13(c)(1) and (2) as prerequisites to its receipt of Federal assistance. In the 
adions considered in this claim, City Utilities has obtained the benefit of its bargain, the 
Federal assistance~ but has failed to meet its obligations. ATU's claims of City Utilities' 
violations of the 1976 Section 13{c) Arrangement are upheld. 

Remedy 

Any ATU Joint Statement provisions, or personnel provisions, adverse to employees 
represented by ATU, or to the Union, which resulted as a direct or indirect consequence 
of. or were reJated or traceable to. these vioJations of the 1976 Section 13( c) Arrangement 
and/or the 1988 A TU Joint Statement and/or to City Utilities' subsequent actions. reviewed 
herein. are void and are t~ ~ave no effect. Any employee affeeted by such actions is to { ... ··· 
be made whofe. Any drsputes under thiS remedy paragraph are to be resolved by · ..... . 
applicatiOn of the grievance proCedure in the A TU Joint Statement of Intent. 

As asserted by ATU in 1991. City Utilities violaJed its.Section 13(c) crimmitments 
and obligations beginning in 1990. City Utiflties now has been found to_have committed­
such viofc,t~.. Therefore, in future grant. applications for Federaf· assiStanCe under the 
Fedemltransit taw. City UbT~Jnust provide approj>riate~ additiOnal assurances to the 
Union, negotiated with and agr~ to by the ATU~ that C~ Utifllies iS prepared to comply 
witH. will tompfywiiJJ. and willhonor. its contracts and agreements io provjde the certified 
employee proteCtions ir1 ex~nge for Federal assistance~ These additional ~urances -
Will include. buf need not be limited. to. ~rty beneficiary provisions in favor'of A TU 
and the employees it represents. which will be included in future City Utility certffications. 
Once the parties are agreed on the appropriat~ assurances. City_ UtifJties wiiJ provKte 
copies, executed by both parties, to the Department. -

Finally. Sections 13(c){1) and {2) require that ~II of the remedies directed in this 
decis~n be performed in fuU aild in a timely manner by City Ublities. If this is not done. 

9 See. e.g.; Local DMsion 519, ATU v. LaC~ Municipal Transi. 585 F.2d 1340. 1J.i9 (1978) fWe 
agree with the Union thai il has an ~ irlterest in a new colective barg;:Jining c::;ontract apart from 
that of the members• interest in the agreemenrs provisions conceming wages and the terms and 

. conditions of emPJoymentJ. State Ex Rei. M"JS.SeY al44f[The union} afso has a stake in these actions 
and its interest cannot be protected by an action at law by the oJSCharged employees for their back pay 
alone. It is a proper party to lhese suits to enforce its and its members· rights1. 
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then in future applications by City Utilities for Federal bansit·assistance, an objection f; 
certification fired by A TU as to the failure to timely perfoml these remedies W.l be deeme< 
to present material effect(s) on emptoyees as·requiredunder29 G.F.R. § 215.3(bX1) am 
will be deemed by the Department to constitute- sufficient ob~on{s) umkf 29 C.F.R. § 
215.3(d)(2) to show that City Ulifmes' actions and status are inconsistent with the Sectior. 
13( c) requirements of the Federal Statue. Such objection(s) will trigger Section 215.3(d)(6) 
under which the Department, as appropriate, will direct the parties to commence or 
continue negotiations. Pursuant to Section 215.3(h). '"the Department retains the right to 
withhold certification where circumstances inconsistent with the staMe so warrant until 
such circumstances have been resotved."' City Utilities is to provide a copy of this 
decision to each of its employees. 

611199 
Date 

1 

This decision is final and binding upon the parties. 

lSI 
Bernard E. Anderson 
Assistant Secretary of Labor 
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ATU, Local 1146 v. Massachusetts Bay Transportation Authority 
OSP Case No. 92-13c-1 

April 30, 2001 
(Page A-504) 

 
The following summary was prepared by the author specifically for this project, and does not 

constitute the official summary of the Department of Labor. 
 

 
Summary: Claimants were employees of a private carrier, Rapid Transit Inc. that provided bus 
service within the MBTA’s service area. In the late 1960s, Rapid Transit requested financial 
assistance from MBTA, which MBTA provided through a series of agreements over the next 25 
years. The agreements established that Rapid Transit would maintain control over management and 
operations of its system, and that MBTA would provide various financial subsidies. In 1991, Rapid 
Transit informed the MBTA that it would not bid on a new service contract because of price 
limitations proposed by MBTA. The contract was awarded to another private contractor, after which 
Rapid Transit discontinued its operations and laid off its employees. Claimants contended that they 
were entitled to a continuation of the collective bargaining rights they had with Rapid Transit 
because the MBTA had effectively acquired Rapid Transit through its original subsides in 1968 or 
thereafter. The Department found that Claimants did not have “Memphis Plan” rights merely because 
the MBTA had provided subsidies to Rapid Transit. While MBTA had some limited control over 
how Rapid Transit operated its contracted routes, Rapid Transit retained control over its management 
and operations. Claimants were not “dismissed employees” harmed “as a result of the project,” but 
rather by Rapid Transit’s decision not to bid on the new contract. 
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U.S. Department of Labor Assrslanl Secretary for 
Employment Standards 
washington. D.C. 20210 

In the matter of arbitration between: 

AMALGAMATED TRANSIT UNION, 
LOCAL 1146, 

Claimant 

v. 

MASSACHUSETTS BAY TRANSPORTATION 
AUTHORITY, 

) 

) 

) 
) 

) 

) 
) 

) 

) 

) 

) 
Respondent 

DECISION 
The Claim 

OSP Case No. 92-13{c)-l 

Issued: April 30, 2001 

The claim in this case alleges a violation of the December 

10, 1974 "Agreement Pursuant to Section 13(c) of the Urban Mass 

Transportation Act of 1964, as Amended," between respondent 

Massachusetts Bay Transportation Authority {MBTA) and certain 

labor organizations. Doc. 1 (a} ; Doc. l (b) . 1 The claimant 

asserts that MBTA violated its obligations under the agreement by 

failing to protect employees of Rapid Transit, Inc. when MBTA 

awarded to another carrier a contract for service that Rapid' 

Transit had provided. The claimant primarily argues that the 

employees are entitled to reemployment rights with the new 

1 Citations to documents and supplemental documents that are 
part of the record in this c_ase are indicated by nooc. _ 11 or 
"Supp. Doc. _ 11 followed by_the numerical or alphabetical 
reference for the document. 

Working for Americas Workforce 
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carrier because MBTA had taken over Rapid Transit and was a de 

facto "Memphis formula" employer and operator. Doc. l(a); Doc. 

l(c}; Doc. 10. Alternatively, the claimant argues that the 

employees are entitled to appropriate make-whole awards, 

including "dismissal" and "displacement" allowances under the 

agreement.· Doc. 1 (a) i Doc. 1 (c) . 

The MBTA rejected the claim, and the claimant submitted the 

claim to the Secretary for final and binding resolution. The 

parties submitted documentation and arguments in support of their 

. . 
positions. In 1997, the Secretary appointed Herbert L. Marx, a 

private arbitrator, to prepare a decision, and Mr. Marx issued 

decisions in 1998. Pursuant to a settlement in subsequent 

litigation concerning the Marx decisions, the matter was remanded 

to the Secretary for a de novo review of the Marx decision. · The 

record consists of materials sent to Mr. Marx, the parties' 

submissions to Mr. Marx, the Marx decisions and the transcript of 

the hearing held by Mr. Marx in July 1998. 2 

2 The Department thanks the parties for their assistance in 
reconstructing this record. 
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Findings of Fact 

A. MBTA and the UMTA agreement 

MBTA was created in 1964 to provide publ1c transportation in 

designated areas of Massachusetts. Supp. Doc. E, p. 3. It may 

provide mass transportation service nd~r~ctly, jointly or under 

contract, on an exclusive basis" within the area of its 

authority. Ibid. (citation omitted). MBTA is aiso authorized to 

secure federal financial assistance and to bargain collectively 

with lab9r organizations representing employees of the authority . 
.. 

See Mass. Gen. Laws ch. 161A ·§ 25 {2000); Local Div. 589, ATU v. 

Massachusetts, 666 F.2d 618, 620 n.2 (1st Cir. 1981), cert. 

denied, 457 tt.s. 1117 (1982). 

One of the conditions for receiving federal financial 

assistance under the Urban Mass Transportation Act of 1964 

(UMTA), as amended, is "that fair and equitable arrangements are 

made, as determined by the Secretary of Labor, to protect the 

interests of employees affected by such assistance." Pub. L. No. 

88-365, § lO(c), 78 Stat. 302, 307 {1964); see 49 U.S.C. 

5333(b) (1} (Supp. IV. 1998) (current recodification). These 

protective arrangements 

shall include, without being limited to, such 
provisions as may be nepessary for {1} the preservation 
of rights, privileges, and benefits {including 
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continuation of pension rights and benefits} under 
existing collective bargaining agreements or otherwise; 
(2) the continuation of collective bargaining rights; 
(3) the protection of individual employees against a 
worsening of their positions with respect to ·their 
employment; (4} assurances of employment to employees 
of acquired mass transportation systems and priority of 
reemployment of employees terminated or laid off; and 
(5} paid training or retraining programs. 

Pub. L. No. 88-365, § lO(c), 78 Stat. at 307 ·ccodified as amended 

at 49 u.s.c. 5333 (b} (2)). 

Since at. least 1971, MBTA has· received capital grants under 

UMTA. See Supp. Doc. YY. MBTA has also received operating 

grants under UMTA. See Doc. l.(a), Notes to DOL Form, pp. 5-6; 

Doc. 9, p. lli Doc. 16. In December 1974, META entered into an 

agreement with unions representing its employees and the 

employees of certain private carriers to p~9vide fair and 

equitable arrangements required by UMTA. Doc. l.(b). The 

"Project" to which the agreement applies is not "limited to the 

particular facility assisted by federal funds, but shall include 

any changes, whether organizational, operational, technological 

or otherwise, which are·'traceable to the assistance provided, 

whether they are the subject of the grant contract, reasonably 

related thereto, or facilitated thereby. 11 Id. 'II 1. The Project 

is to "be carried out in such a manner and upon such terms and 
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conditions as will not in any way adver~ely affect employees 

covered by (the) agreement." Id. , 2. 

Under the agreement, the collectively bargained rights of 

employees represented by unions who signed the agreement are 

preserved. and continued unless changed by collective bargaining. 

Doc. 1(b) ,, 3(a), 4. MBTA must 11 similarly protect such rights, 

privileges and benefits of other employees covered by this 

agreement who are in the service area of [MBTA] against any 

worsening of such rights, privileges and benefits as a result of 

the Project." Id. 1 3{b). The phrase "as a result of the 

Project" includes 11 events occurring in anticipation of, during, 

and subsequent to the Project; provided, however, that 

fluctuations and changes in volume or character of employment 

brought about solely by other causes are not within the purview 

of [the] Agreement." Id. , 1. 

Employees covered by the agreement who are 11 displaced" or 

"dismissed" as a result of the Project are entitled to certain 

monetary allowances. Doc. l(b) ff 5-11, 15. A dismissed 

employee may also be granted priority of employment or 

reemployment to fill certain vacant positions within the 

jurisdiction and control of MBTA, but not in contravention of 

collective bargaining agreements ~elating thereto. Id. , 14. 
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B. MBTA's relationship with Rapid Transit, Inc. 

Rapid Transit, Inc. is a Massachusetts corporation that 

provided bus service between the Town of Wintbrop and East 

Boston, within the MBTA's area. On March 5, 1968, the President 

of Rapid Transit asked MBTA for financial assistance so that 

Rapid Transit could continue operating. supp. Doc. v Attach. C. 

MBTA considered providing the service itself but decided that 

subsidizing Rapid Transit would be more practical and economic. 

Id. Attach. D. 

MBTA and Rapid Transit entered into a number of agreements 

under which Rapid Transit would continue to provide service and 

MBTA would provide assistance in the form of a subsidy or the 

lease of·buses. See Supp. Docs. G, H, I, J, K, L, M1 N, 0, P, Q, 

R, S, T, U, V, W, X, Y, Z, AA, BB, CC, DD, EE, FF, GG, HH, II, 

JJ, KK, LL, MM, NN. Under the agreements, Rapid Transit was 

considered an independent contractor and not an agent of MBTA. 

See Supp. Docs. G (Art. II.A), H (Art. II.A), I (Art. II. A}, J 

(~ 2), M (, 2), FF (, 2}, GG (~ 2}, II (Art. II.A}, JJ (Art. 

II .A}, KK (Art. II .A), LL (Art. II .A) , MM (Art. II. A) . The 

agreements set conditions for Rapid Transit's use of equipment, 

route schedules, and fares, but provided that MBTA would 

generally not control the management, operations. and affairs of 

6 
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Rapid Transit. See Supp. Docs. G {Arts. II.E, V-VII), H (Arts. 

II.E, F, V-VI) I I (Arts. II. B-H) I J (, 2, P· 7, ~ 3} I M n1 2, 

PP . 6- 7 I ~ 3 ) I FF ( ~ 2 I pp . 4 -5 , ~ 3 ) I GG ( ~ 2 , PP . 5-6 I , 3 ) I I I 

(Arts. II.H, VI, VII), JJ (Arts. II.H, VI, VII}, KK (Arts. II.H, 

VI, VII), LL (Arts. II.E, F, V-VI), MM (Arts. II.E, F, V-VII}. 

The contracts in effect between July 1, 1987, and June 30, 1991, 

also contain an acknowledgment by Rapid Transit and MBTA "that 

this Agreement ~~ financed entirely by annual appropriation by 

the Commonwealth of Massachusetts." Supp. Docs. G (Art. VIII.G}, 

H (Art. VII.H), NN (~xtending earlier agreement}. 

On February 21, 1991, Rapid Transit informed MBTA that it 

would not submit a bid for the Winthrop service due to 

limitations in the bid amount proposed by MBTA. Supp. Doc. B. 

In particular, Rapid Transit stated that proposed level funding 

I 

I 
for three years made the contract impracticable in light of Rapid 

i 
' I 

Transit's anticipated costs. Ibid. Effective July 1, 1991, MBTA 

I 
~ 

entered into an agreement with another private contractor, The 

i 
Joint Venture ·of Alternate Concepts, Inc. and Modern Continental 

Construction Company d/b/a Paul Revere Transportation Company 

(Paul Revere), to provide the Winthrop service. Supp. Doc. SS. 

During the term of this contract, Paul Revere's employees were 

I 
I 
! 7 
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represented by Local 379 of the International Brotherhood of 

Teamsters. Supp. Doc. TT. 

Rapid Transit discontinued its operations and laid off its 

employees after it stopped providing the Winthrop service, 

although it remains a legal corporation. Supp. Doc. v Attach. A. 

In 1993, some of the laid off employees obtained jobs with META. 

See Doc. 38, p. 21. The claimant represented the laid off 

employees while they worked at Rapid Transit and seeks a 

continuation of the collective bargaining rights at Rapid 

Transit, reemployment with MBTA, and payments under MBTA•s 

December 1974 UMTA agreement. 

Discussion 

The Claimant's primary argument is that employees of Rapid 

Transit are entitled to a continuation of collective bargaining 

rights they had with the Claimant and to employment with META 

because MBTA acquired Rapid Transit, either in 1968, Doc. 10, p. 

3, or over the course of time. Doc. 77, pp. 8-9. 3 The Claimant 

3 MBTA argues that the Department should not consider whether an 
acquisition occurred because the Claimant failed to raise the 
issue in a timely manner. ·supp. Doc. v, pp. 2-4 (July 1996 reply 
brief). The Claimant had raised the issue, however, and the MBTA 
had addressed it. See Doc. 9, p. 5; Doc. 10, p. 3. Whether an 
acquisition occurred is also relevant to the "Memphis plan 11 

issue, which was timely rai~ed. Accordingly, the Department will 
consider the acquisition issue. 
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argues in this regard that the employees have 11 Memphis plann 

rights. See Doc. 1(a), Notes to DOL Form, p. 6; Doc. 1{c), p. 

2.~- Alternatively, the Claimant argues that the employees are 

entitled to rights as "dismissed employees" because, under 

paragraph 7 of the 1974 UMTA agreement, they lost their jobs as a 

result of federal financial assistance that META received in the 

form of nine operating grants and five capital assistance grants. 

See Doc. l(a}, Notes to DOL Form, pp. 5-6, 7. Arbitrator Marx 

rejected the primary argument and accepted the alternative .one. 

Upon de novo review, I conclude that neither of Claimant•s 

arguments is persuasive and accordingly deny the claim. 

A. Employment and continuation of collective bargaining rights 

Sections 13(c) (1) and (2) of UMTA provide for the 

preservation of rights, privileges, and benefits under existing 

collective bargaining agreements or otherwise and for the 

4 A "Memphis plan" exists when a local government wants to take 
over a privately owned transit line but a state law prohibits the 
local government from bargaining collectively with the transit 
line's employees. See 109 Cong. Rec. 5684 (1963) (remarks of 
Sen. Morse}. In that situation, the local government establishes 
a private entity, under a contract by which the private entity 
operates the tran.sit line and has an agreement with the 
employees. Ibid.; see also, ~·· Doc. 10 (a) (May 29, 1991 
determination involving City of Boise, Idaho) . 
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continuation of collective bargaining rights. Pub. L. No. 88-

3 6 5 , § 1 0 ( c) , 7 8 stat . at 3 0 7 • . (cedi f i ed as amended at 4 9 U . S . C • 

5333(b)). As the Claimant recognizes, however, see Doc. 77, p. 

6, Sections 13(c) (1) and (2) do not ensure a right to jobs absent 

the protections afforded by Section 13(c) (4), which provides 

"assurances of employment to employees of acquired mass 

transportation systems.fl Pub. L. No. 88-365, § 10{c), 78 Stat. 

at 307 (emphasis added) (codified as amended at 49 U.S.C. 

5333(b) (2} (D)}; see Doc. 78 Attach. (September 21, 1994. 

Certification of Regional Transportation Commission of Clark 

County {Las Vegas) Nevada) ("Las Vegas"), p. 5. Thus, the Rapid 

Transit employees represented by the Claimant have no right to 

employment with MBTA unless they are employees of a mass 

transportation system acquired by MBTA.s 

The term "acquire" is not defined by statute but generally 

means "[t]o gain possession or control of." Black's Law 

Dictionar~ 24 (7th ed. 1999); see, ~-· Huddleston v. United 

5 Because the employees represented by the Claimant had no 
collective bargaining agreement with MBTA, they also have no 
right to a continuation of collective bargaining rights under 
that section. See United Transp. Union v. Brock, 815 F.2d 1562, 
1564 (D.C. Cir. 1987) (continuation of collective bargaining 
rights provided under Sections 13(c) (1) and (2) "is required only 
when the transit employees ~ad collective bargaining rights that 
could be affected by the federal assistance"). 
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States, 415 U.S. 814, 820 {1974). Accordingly, in determining 

whether a mass transportation system has been 11 acguired, •• the 

Department 

considers not only the purchase of assets, but also 
factors affecting the extent of control exercised over 
transit operations. These factors include, but are not 
limited to: control or operation of assets through 
lease, contract, or other arrangement; subsidies for 
the purchase or operation of assets (without which 
service would not be provided); direct or indirect 
control or authority over operations by the granting of 
exclusive license, franchise, or charter from a 
government authority; the ability to deter.mine or 
influence routes, schedules, headways, and equipment to 
be ernploY.ed; and the ability to determine or influence 
internal managemen~ decisions, such as the allocation 
of financial/capital or human resources. 

Doc. 78 Las Vegas Attach., pp. 5-6. 

In this case, MBTA did not acquire a mass transportation 

system from Rapid Transit in 1968. Instead, MBTA specifically 

chose not to acquire Rapid Transit. Supp. Doc. v (July 1996 

reply brief) Attach. D; Supp. Doc. 00. Nor did MBTA acquire such 

a system from Rapid Transit over the course.of time because MBTA 

never purchased Rapid Transit's assets and lacked sufficient· 

control over Rapid Transit's transit operation~ to have 

"acquired" them. As discussed above, MBTA's contracts with Rapid 

Transit assigned the primary responsibility for Rapid Transit•s. 

management, operations, and ~ffairs to Rapid Transit. Thus, 
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Rapid Transit operated the Winthrop to East Boston route with its 

own employees under its own contracts with those employees. 

MBTA had some control over how Rapid Transit would oper~te 

the Winthrop to East Boston route, but that control is too 

limited to establish that MBTA acquired Rapid Transit's mass 

transit operations. MBTA did not force Rapid Transit to service 

the route; instead, Rapid Transit appears to haye operated this 

route profitably, without assist~pce from MBTA, under a license 

from Massachusetts' Department of Public Utilities, until it 

asked for financial assistance from MBTA. See Doc. v {July 1996 

reply brief) Attach. D; Supp. Doc. 00. The record does not show 

that MBTA, in providing assistance, required Rapid Transit to 

make unwanted changes in the route, or interfered with Rapid 

Transit's operation of the route. MBTA also did not control 

Rapid-Transit's operating license, or prevent Rapid Transit from 

providing transportation services outside the Winthrop to East 

Boston route. See Supp. Docs. JJ (Art. V.E), KK (Art. V.E) 

(contracts, expecting Rapid Transit to seek charter routes); 

Supp. Doc. LL, p. 1 (contract recognition that Rapid Transit 

provides bus service outside MBTA's area}. 

Rapid Transit may have become dependent on MBTA for a 

subsidy to continue servicing the Winthrop to East Boston route, 
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but that dependence does not establish that MBTA thereby acquired 

Rapid Transit. Local governments may depend on federal subsidies 

to maintain mass transportation services, see H.R. Rep. No. BB-

204 {1963), reprint~d in 1964 u.s.C.C.A.N. 2569, 2572-2573, and 

such subsidies may include-conditions on how the money is to be 

used. ·But just as the federal government does not acquire the 

local government's transit system by providing a needed subsidy 

and imposing contractual conditions on how the money is to be 

used, MBTA's subsidy to Rapid Transit, and the conditions on how 

the money was to be used, similarly does not amount to an 

acquisition. 

For similar reasons, this case does not present what the 

claimant calls a de facto "Memphis plan." See note 4, supra. In 

this case, MBTA has not acquired a private line, is not 

prohibited by state law from.bargaining collectively with transit 

employees, see pp. 2~3, supra, and has not set up a private 

entity to enter into a collective bargaining agreement with 

transit employees. Accordingly, there is no basis for the 
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Department to find a de facto "Memphis plan 11 in this case, and no 

basis for reqUiring the continuation of c~llective bargaining 

rights for transit employees u,nder a "Memphis plan". See, ~·, 

Doc. 10 (a) . ' 

B. Rights as dismissed employees 

Under the December 1974 UMTA agreement, dismissed employees are 

entitled to certain payments. Doc. 1(b) ~~ 7-11, 15. Although 

the Claimant was not a party to the agreement, the employees it 

represents are entitled to similar protections if they are 

considered dismissed employees. See id. ~ 3(b) (MBTA must 

"similarly protect such rights, privileges and benefits of other 

employees covered by this agreement who are in the service area 

' The Claimant also mistakenly relies on the Department's March 
29, 19.93 certification of protective arrangements involving the 
New Jersey Transit Corporation (NJT}, Doc. 32a. As discussed in 
an arbitration decision involving NJT, in 1979 NJT had terminated 
a contract with.a carrier during the term of the contract and 
given the carrier's route to an assetless corporation formed in 
1979, which then made arrangements to continue the existing labor 
agreement and to provide the same services as the former carrier. 
Doc. a (In re New Jersey Transit Corp. and Division 819, ATU,­
NJSBM Case No. 93-42, JS Case No. 1922 (Dec. 22, 1995)). The 
Department's determination that employees had rights to 
preferential hiring in NJT was 11 based on, but not limited to, 
such criteria as the history of the provision of 'service by [NJTJ 
through noncompetitively bid contracts, and the similarity to a 
Memphis situation." Doc. 32a, p. 3. The history in NJT, 
involving a mid-term termination of a carrier's contract and 
continuation of the agreemen~ by an assetless corporation, is not 
present in this case. 
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of [MBTA] against any worsening of such rights, privileges and 

benefits as a result of the Project") . 

Under the 1974 UMTA agreement, a '•dismissed employee" is one 

who is laid off or who loses his or her job "as a result of the 

Project." Doc. l(b} ~I 7{a}. The term "Project" means, 

essentially, any activities of MBTA that are reasonably related 

to or facilitated by MBTA 1 s receipt of federal funding. See id. 

, 1. The phrase "as a result of the Project" includes "events 

occurring in anticipation of, during, and subsequent to the 

Project; provided, however, that fluctuations and··changes in 

volume or character of employment brought about solely_by other 

causes are not within the purview of [theJ Agreement." Id. 11 1. 

Because the contract does not otherwise define "as a result of,n 

it is appropriate to apply the normal meaning of the phrase, 

which imposes a causation requirement. See, ~-· Gardner v. 

Brown, 5 F.3d 1456, 1459 (Fed. Cir. 1993), aff'd, 513 U.S. 115, 

119 (1994) . Thus, employees represented by the Claimant will be 

considered "dismissed employees" and entitled to financial 

assistande if META's receipt of federal financial assistance 

under UMTA caused them to lose their jobs with Rapid Transit. 

To establish causation, an employee has the initial burden 

of specifying the adverse effect from a specific Project. Doc. 
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1(b) ~ 13{d). MBTA must then establish affirmatively that the 

effect was not a result of the Project by proving that other 

factors caused it. Ibid. The employee will prevail if the 

Project had an effect but other factors also affected the 

employee. Ibid. 

The Claimant has identified nine operating grants and five 

capital assistance grants that MBTA received and alleges that 

these grants adversely affected employees of Rapid Transit by 

causing them to lose their jobs. See Doc. 1(a}, Notes to DOL 

Form, pp. 5-6;- Doc. 16. · The Claimant has not specified facts 

that would show an arguable causal relation between the grants 

and job loss, however, and therefore has not satisfied its burden 

of proof. See Haddad v. Worcester Reg'l Transit Auth., DEP Case 

No. 7B-13c-43 (Mar. 20 1981), pp. A-196, A-202 to A-208; Local 

1086, ATU v. Port Auth. of Allegheny County, DEP Case No. 79-13c-

. 
12 (Mar. 7, 1980), pp. A-88, A-90 & n.l, A-93., Moreover, 

respondent has established that the job loss was not the result 

of these grants but was instead the result of Rapid Transit's 

"1 Citations are to the u.s. Department of Labor, Office of 
Statutory Program's Section 13(c) decisions in the Employee. 
Protections Digest; »p. A-__ " refers to the page in the Digest 
where the decision is reported, 0 p. D- n refers to the material 
in the Addenda to the Digest •. 
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decision not to bid on the July 1, 1991 contract for the Winthrop 

to East Boston service. 

In particular, MBTA established that the operating grants 

played no part in the employees• job loss because its contracts 

with Rapid Transit from 1987 until June 30, 1991, specifically 

state that all funding is provided by the state of Massachusetts. 

Supp. Docs. G (Art. VIII .G), H (Art. VII. H), NN (extending 

earlier agreement}; see also Supp. Doc. C (MBTA•s Section 15 

report, Form 202: Revenue Detail, p. 3, showing that for 1990 

federal operating assistance for all of META's routes and other 

operations amounted to only about 2.9% of·MBTA's total operating 

budget). This case is therefore akin to Clark v. crawford Area 

Transportation Authority, OSP Case No. 94-18-19 (Oct 28, ·1996), 

pp. A-455, A-462, in which the respondent demonstrated that no 

federal funds were applied to the program for which the claimant 

worked and the claim was denied. See also Stephens v. Monterey 

Salinas Transit, DEP Case Nos. 82-l3c-6 & 82-13c-4 (Nov~ 10, 

1982), pp. A-343, A-344, in which a claim was denied when a job 

loss resulted from a merger and no federal funds were used for 

the merger. 

META admits that .its capital grants were used to purchase 

buses and equipment and that ·some of those buses and equipment 

17 

Cathi
Typewritten Text
A-520



! 
~ 
~ 

! 
.I 

I 
l 

I 
i 
I 
I 
l 
i 

l 

I 
I 
l 

I 

I 
J 

I 
I 

may have been leased to Rapid Transit. Doc. 40, p. 9; Doc. 78, 

p. 15. It is not clear from the record how many buses or pieces 

.• 
of equipment were used or when they were used. Nevertheless, any 

such use did not cause Rapid Transit employees to lose their 

jobs. If anything, the federal funding assisted Rapid Transit 

employees in keeping their jobs by making it easier for MBTA to 

provide a subsidy to Rapid Transit. The employees lost their 

jobs because Rapid Transit was not financially able to bid on a 

three-year, level funding contract in 1991. See Supp •. Doc. B. 

Rapid Transit was unable to bid on the contract because its costs 

were increasing, ibid., not because META had received federal 

funding. 

In similar circumstances, the Department of Labor has 

concluded that employee job loss was not a result of a Project. 

As in Port Authority of Allegheny County, supra, p. A-94, where 

n[tJhe private bus company's profits were in general decline 

during [the relevant) period, 11 the Claimant has presented no 

facts to show why the private company had financial difficulty 

"other than the assertion of [the Claimant's] belief and the fact 

that Respondent purchased new buses for its entire system. 11 To 
.. 

the extent that federally subsidized buses and equipment were 

available to other bidders on·. the 1991 contract, they had "no 

18 
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effect" on the job loss. compare Fuller v. Greenfield & Montague 

Transportation Area Transit Authority, DEP case No. 81-18-16 

{Apr. 13, 1987), pp. A-384, A-387 to A-388, where a private 

company's unsuccessful attempt to extend its contract resulted 

from the company's 11 own internal problems and factors outside the 

UMTA project applications.'' See also Local 103, ATU v. Wheeling, 

W.Va., DEP Case No. 77-13c-5 '(Aug. 4, 1977), p. A-61. To the 

extent that federally subsidized buses were available only to 

Rapid Transit, the withdrawal of that subsidy at the expiration 

of Rapid Transit's last contract also fails to establish that 

federal funding caused employee job. loss. The Department has 

recognized that an employee 11who is dismissed, displaced, or 

otherwise worsened solely because of the total or partial 

termination of the Project, discontinuance of Project services, 

or exhaustion of Project funding, shall not be deemed eligible 

. . . 
for a dismissal or .displacement allowance;" Model Section 13(c) 

Agreement for UMTA Operating Assistance , 24, pp. D-43, D-57 to 

D-58; see also 29 C.F.R. 215.6; Local 959, IBT v. Greater 

Anchorage Area Borough, DEP Case No. 74-13c-7 {Dec. 19, 1974), p. 

A-25. By similar reasoning, if employees of Rapid Transit lost 

their jobs because META withdrew its subsidy, they would not be 

eligible for a dismissal or displacement allowance. 
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For these reasons, the Claimant's alternative argument is 

denied. Arbitrator Marx failed to explain how MBTA's change of 

contractors was reasonably related to or facilitated by MBTA's 

receipt of federal funding. Cangiamila v. ~~ OSP Cases No. 

91_-13 (c) -1 through 91-13 (c) -14 (Jan. 13, 1995), p. A-403, on 

which Arbitrator Marx and the Claimant have relied, has been 

withdrawn and has "no legal effect or precedential value." 

Cangiamila v. MBTA, OSP cases No. 91-13(c)-1 through 91-13(c}-14 

(July 17, 1998}. Claimant's reliance on Arbitrator Zack's award 

in In re MBTA and Alliance of All META Unions (Oct .. 26, 1988), 

Doc. 1(e), is also misplaced. In that case, employees covered by 

MBTA's December 1974 UMTA agreement were found to have .been 

displaced as a result of a Project based on facts that are 

materially different from the facts of the instant case. See 

Doc. 1(e}, pp. 18-20 (federal funding enabled MBTA to acquire 

rail lines, which permitted it to change operators of those lines 

for reasons, unlike this case, that were unrelated to the 
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previous operator's failures). Arbitrator Zack's award is also 

not·precedent for the Department, see ATO Local 691 v. City 

Utils. of Springfield, OSP Case No. 91-13c-18, p. 7 (June 1, 

1999}, and will not be followed to the extent that it ie 

inconsistent with the analysis herein . 
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EMPLOYEE PROTECTIONS. DIGEsT . 

NOTJCE OF WITHDRAWAl OF DECISION 

Please be advised that, as a result of a seHfement between lhe parties, the 
Department of Labor has wi1hdrawn the August 12, 1999 decision ·in Robert 
C. Brown v. Massachusetts Bay Transportation Authoniv, OSP Case No. 92·-
13{c)-17. That Decision therefore has no legal effect or precedential value, 
cannot be relied upon in any manner or cited by any party in any 
a.dministrative. arbitral or judicial proceeding, and cannot be a basis for any 
decision, determination, certification, arbitration, a~judication, or any 
Departmental action. Accordingly, the d~isiori has not been and will not be 
published in the Employee Protections Digest 

U.S. Department of Labor/ESA/Division of Statu~ory Programs A-499 
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EMPLOYEE PROTECTIONS DIGEST 

In the matter of arbitration between: 

) 
Amalgamated Transit Union Local 1363 ) 

a~ ) 
Amalgamated Council of Greyhound Unions ) 

Claimants ) 
) 

~ ) 
) 

Rhode Island Department of Transportation ) 
Respondent ) __________________________ ) 

Summary 

OSP case no. 92-18-6 

Issued: June 13, 1996 

RIDOT failed to comply with the Section 1 B Warranty in the areas of: certifying 
acceptance to DOL; recipient's acceptance of the Warranty; providing 
arrangements for filing claims; posting notice of the protections; and maintaining 
a current list of eligible recipients. RIDOT is determined to be in noncompliance, 
and will need to demonstrate compliance before future grants will be approved 
and funds released. 

Origin of the Claim 

The U.S. Department of Transportation issues grants of funds for small urban 
and rural projects, under 49 U.S. C. §5311 (formerly Section 18) of the Federal Transit 
law.' Under 49 U.S. C. §5333(b), commonly known, and hereinafter referred to, as 
Section 13(c), the Department of Labor has responsibility for certifying that fair and 
equitable protections are made to protect the interests of employees affected by such 
assistance. For Section 18 grants, the Department of Labor and the Department of 
Transportation have developed the Special Section 13( c) Warranty for use in meeting 
the employee protection requirements of Section 13(c). 

11n 1991, the Urban· Mass TransportationAcf(UMTA) of1964, 49 U.S.C. App. § 1601, et seq., as 
amended, was renamed the Federal Transit Act. Section 13(c) of the Federal Transit Act is recodified at 
49 U.S.C. § 5333(b), by Public Law 103-272, § 1 (c) (July 5, 1994),1 08 Statutes 835. 
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The claims in this case arise under the Rhode Island Department of 
Transportation's Section 18 project (RI-18-X009), which relies on the Warranty to meet 
the requirements of Section 13(c). Claimant Amalgamated Transit Union Local 1363 
represents Bonanza Bus lines employees, and Claimant Amalgamated Council of 
Greyhound Local Unions represents Greyhound Bus Lines employees. Both Claimants 
are represented here by the Amalgamated Transit Union International (ATU). On April 
8, 1992, ATU filed this claim with RIDOT. Having received no response from RIDOT, 
either to the claim or the to ATU's invitation to propose a preferred arbitration 
procedure for resolving the claim, ATU referred the matter to the Department of Labor 
on May 12, 1992, pursuant to Section 8(4) of the Warranty. 

The Claim 

The claim alleges that the Rhode Island Department of Transportation (RIDOT) 
has failed to comply with the requirements of the Special Section 13( c) Warranty in the 
following respects: 

1. failing to certify to the Department of labor that the project recipient has 
executed written acceptance of the Warranty, as required in the third paragraph of Part 
A of the Warranty; 

2. failing to condition release of RIDOTS grant funds upon the recipient's 
agreement to be bound by the terms and conditions of the National Section 13(c) 
Agreement (the Model) referenced in Section 8(3) of the Warranty; 

3. failing to obligate the recipient to make the necessary arrangements for the 
filing of individual claims as required by Section 8(5) of the Warranty; 

4. failing to require that the recipient post appropriate notice concerning the 
applied protections as required in section 8(8) of the Warranty; 

5. failing to maintain an accurate, up-to-date listing of eligible recipients as 
required in the se~nd paragraph of Part A of the Warranty. 

The Claimants seek correction of the alleged violations, and equitable measures to 
ensure compliance with the Warranty. 
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Findings of Fact 

On April 30, 1991, the U.S. Department of Transportation awarded the grant for 
project (RI-18-X009) to RIDOT. Among other purposes, this grant was approved to 
provide funds to develop and implement a paratransit broker project which would 
coordinate all paratransit services provided through the several State agencies. The 
State agencies would contract with the broker, who would, in tum, contract with the 
various paratransit operators to provide the services requested by the various state 
agencies. As described by RIDOT: 

Since the broker was to be a contractor to RIDOT, we developed the scope of 
work for the broker's service. That scope ... includes ... the design and initial 
implementation of the brokerage system. In essence, the broker manages the 
administration of the State funded paratransit service by contracting with service 
operators and scheduling and overseeing the service provided. 

COMSIS, the for-profit recipient under this RIDOT grant, developed this broker system 
and then served as the paratransit service broker. The first brokered contracts took 
effect August 1 , 1991. 

RIDOTs grant contract with the U.S. Department of Transportation incorporates 
the terms and conditions of the Warranty, as required by Section 13(c) and by 
paragraph 8(1 0) of the Warranty. The grant contract also includes the following 
condition, set forth in RIDOTs signed accept~nce of the grant: 

Sec. 5. Labor Protection - The Grantee agrees to undertake and 
complete the Program under the terms and conditions of the Special 
Section 13(c) warranty for the Section 18 Program agreed to by the 
Secretaries of Transportation and Labor dated May 31, 1979, or substitute 
comparable arrangements agreed to by the Department of Labor. 

No comparable arrangements were substituted for this grant 

ALLEGATION 1: that RIDOT failed to certify to the Department of Labor (Department) 
that the project recipient has executed written acceptance of the Warranty. 

Section A, paragrap~ 3, of the Warranty provides that: 
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Certification by the Public Body to the Department of Labor that the designated 
Recipients have indicated in writing acceptance of the terms and conditions of 
the warranty arrangement will be suffldent to permit the flow of Section 18 
funding in the absence of a finding of noncompliance by the Department of 
Labor. (Emphasis added.) 

In its February 6, 1991, application for this grant, RIDOT had given several assurances 
to the Federal Transit Administration (FTA), including the following: 

9) The local recipient has complied. as applicable, with the labor protection 
provisions of Section 13(c) ofthe Urban Mass Transportation Act, as amended, 
and the State has certified this compliance to the Department of Labor for each 
project in Category A. (Emphasis added.) 

Category A lists only one local recipient, COMSIS, Inc. Responding to a Freedom of 
Information Act (FOIA) request from the ATU, the Department notified the ATU on July 
30, 1991, that ''the Department of Labor possesses no documents related to, 
discussing, or constituting ... [the grant)." On October 2, 1991, the ATU wrote to RIDOT 
and asked for copies of documents verifying that RIDOT had made the required 
assurances that the Warranty protections were in place. RIDOT did not respond to 
that letter. On March 25, 1992, the ATU again wrote to RIDOT regarding the 
Warranty's requirement that RIDOT provide assurance that the recipient, COMSIS, 
agreed in writing to the provisions of the Warranty as a condition of release of funds 
under the grant. The ATU asked for a dialogue.with RIDOT to resolve their differences 
over the understandings of this requirement. On March 31 RIDOT responded that it 
had discussed the matter of signing the Section 13(c) Warranty with the U.S .. 
Departments of Labor and Transportation, and that RIDOT would take no action until 
those agencies had met and discussed it. On April 23, 1992, in response to another 
FOIA request from the ATU, the Department advised the ATU that RIDOT had not 
provided the fetter of assurance required for the Section 1 8 funding under the 
Warranty. · 

ALLEGATION 2: that RIDOT failed to condition release of RIDOT's grant upon the 
recipient's agreement to be bound by the terms and conditions of the National Section 
13(c) Agreement (the Model) as referenced in the Warranty. The ATU also alleges that 
the Warranty intends that the letters of acceptance of the Warranty are to be kept on 
file by RIDOT. See Rural transportation Employee Protection Guidebook, U.S. 
Department of Labor, Labor-Management Services Administration , Division of 
Employee Protections, September 1979, p. 28. 
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Section 8{3) of the Warranty requires that: 

... the Public Body will assure as a condition of the release of funds that the 
recipient agrees to be bound by the terms and conditions of the ,National (Model) 
Section 13(c) Agreement... provided that other comparable arrangements may 
be substituted therefor, if approved by the Department of Labor and certified for 
inclusion in these conditions. {Emphasis added.) 

. No "other comparable arrangements" were approved by the Department of Labor. On 
June 2, 1992, at the Department's direction, RIDOT executed written acceptance of the 
obligations of the Warranty protections for its April 30, 1991, Federal Transit Act grant 
{RI-18-X009). On November 13, 1992, RIDOT stated that COMSIS had never agreed 
to accept either the Warranty provisions or the Section 13(c) Model provisions.2 

AllEGATION 3: that RIDOT failed to obligate the recipient to make the necessary 
arrangements for the filing of individual claims as required by the Warranty. 

Section B(5) of the Warranty requires that: 

The Recipient or other legally responsible party designated by the Public Body 
wifl be financially responsible for the application of these conditions and will make 
the necessary arrangements so that any employee covered by these 
arrangements. or the union representative of such employee. may file claim of 
violation of these arrangements with the Recipient within sixty (60) days of the 
date he is terminated or laid off as a result of the Project, or within eighteen (18) 
months of the date his position with respect to his employment is otherwise 
worsened as a result of the Project. {Emphasis added.) 

The recipient, COMSIS; never made any arrangements for the filing of claims. In a 
November 13, 1992, letter in this claim, RIDOT stated to the Department of labor that 
claims against the warranty can be made to RIDOrs Director of Transportation. In 
1992, RIDOT denied the ATU's assertion that procedures for filing claims had not been 
made. In addressing that question in a letter of January 12, 1994, to the ATU, RIDOT 
indicated that a claims procedure had been established in a letter of August 20, 1993, 
from its Administrator for Mass Transit Program, notifying transportation agencies in the 
area that "if anyone has questions on this labor warranty, to please contact Robert 

2The provisions of the Model 13{c) Agreement that are included in the Warranty protections are set 
forth at p. 30 of the Guidebook. . 
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Letourneau ... " That letter was not provided for the record in this case. In response to 
the letter, the ATU noted that the letter does not set forth procedures to be followed in 
the filing of claims. The parties disagree as to what, if any, procedure for filing claims 
RIDOT ever established and/or posted after accepting responsibility for the Warranty. 

ALLEGATION 4: that RJDOT failed to require that the recipient posra-ppropriate notice 
concerning the applied protections as required in the Warranty. 

Section 8(8} of the Warranty provides that: 

The Recipient will post, in a prominent and accessible place. a notice stating that 
the Recipient has received federal assistance under the Urban Mass 
Transportation Ad and has agreed to comply with the Provisions of Section 13(c) 
of the Act. This notice shall also specify the terms and conditions set forth herein 
for the protection of employees. The Recipient shall maintain and keep on file all 
relevant books and records in sufficient detail as to provide the basic information 
necessary to the proper application, administration, and enforcement of these 
arrangements and to the proper determination of any daims arising thereunder. 

In its response to the ATU's Motion for Summary Determination, RIDOT addressed this ( 
allegation by explaining that: 

... the Recipient here [COMSIS], since it is not a provider [of services]. is not 
required to sign the 13(c) Warranty. Even if in fad it had signed such a warranty, 
posting in its place of business, because it is not a provider, would not have 
given notice to the persons contemplated under the Warranty. In addition, those 
who.adually provide service under these Grants are not funded by Section 18 
and therefore are not required to do the posting. RIDOT as the certifying agency 
under 13(c) could in fact post notice if such was required by the Department of 
Labor but again posting notice at RIDOT would not give notice as required by the 
Warranty. 

On November 13, 1992, RIDOT stated the following: 
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We have not posted the warranty because we still haven't identified any 
employees who could be affected by the grant. Clearly Bonanza and Greyhound 
employees do not fall within that class. 
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On August 20, 1993, RIDOT informed the Department of Labor that RIDOT would post 
the notice at one of its facilities. By letter of January 12, 1994, RIDOT concluded that 
"[it is our understanding that since posting took place on or about August 20, 1993, the 
statute of limitations for filing claims runs from that date.'' 

ALLEGATION 5: that RIDOT failed to maintain an accurate, up-to-date listing of 
eligible recipients as required in the Warranty. 

Section A, paragraph 2, of the Warranty provides that: 

The Public Body shall provide to the Department of Labor and maintain at all 
times during the Project an accurate, up-to-date listing of all existing 
transportation providers which are eligible Redpients of transportation assistance 
funded by the Project, in the transportation service area of the Project, and any 
labor organizations representing the employees of such providers. 

The Department of Labor's Apri123, 1992 response to the ATU's April9, 1992, FOIA 
request included a copy of RIDOTs listing of all existing transportation providers which 
are eligible recipients of the transportation assistance funded by the project (grant). 
RIDOTs list was dated April22, 1992, and the Department noted that: 

Through what appears to have been an administrative oversight, this document 
was not provided to the Department of Labor (Department), at the time the 

application for Section 18 funds was submitted to the Federal Transit 
Administration. 

Discussion 

RIDOT does not deny its failures to take the alleged actions, and defends its 
position in this claim by offering extenuating or mitigating circumstances. In its initial 
response to the substanee of this claim, made in reply to a Department of Labor 
request, RIDOT argued that no dispute exists between the ATU and RIDOT because 
on June 30, 1992, the Department of Labor approved RIDOT'S April 30, 1991, grant 
(and a subsequent grant, RI-18-X010). This reasoning fails fo·r two reasons. First, that 
June 30 letter stated that the Department 
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... has reviewed the required Section 13(c) documentation forwarded by the state 
and has identified no potential noncompliance problems. 

Such approval is limited to the specific (unidentified) documentation provided by 
RIDOT in that instance for a certification proceeding before the Department of labor 
and does not necessarily have a bearing on prior (or subsequent) actions or failures of 
action that may be addressed in a claims proceeding. Second, a statement that this 
limited, certification step identified no potential problems at that later time does not 
equate to RIDO,.,s application of the statement to mean that RIDOT has not in any way 
failed to comply with the Warranty. Generally, questions of noncompliance are 
addressed in a claim proceeding rather than in a certification proceeding. Nor does the 
Department's certification exonerate RJDOT or necessarily ameliorate past or 
continuing noncompliance with the Warranty. 

In arguing that RIDOT had no responsibility for the protections required by the 
1991 Section 18 grant of funds it received, RIDOT alleges that the Department of labor 
has decided that: 

(I) COMSIS is a private, for profit organization and not an operator, and, 
therefore, not subject to the provisions of 13(c); that the actual operators of the 
service are not subject to 13(c); (ii) the actual operators of the service are not 
subject to 13(c) because they are not recipients of Section 18 money, and (iii) it 
is the Department of Labor's overall position that these grants are not subject to 
13(c) at all. However, the Department of Labor has required that RIDOTassume 
the labor protection requirements of 13(c) in order to respond to claims. 

RIDOT alleges that such decisions were made in the Department's June 30, 1992, 
certification of the 1991 and 1992 grants (RI-18-X009 and RI-18-X01 0, respectively). 
However, that certification does not contain any semblance of such decisions and 
RIDOT offers no supporting evidence for its allegation that the Department made such 
decisions: Nor does RIDOT explc;tin the apparent contradiction between RIDO,.,s item 
(iii) and its next sentence in this allegation. Nevertheless·~ RJDOrs position in this 
case holds that the, recipient of funds under the grant (COMSIS) is not obligated to 
execute written acceptance of the warranty because COMSIS is not a provider of 
transportation service, and that the actual providers of service (the various local bus 
operators employed through the broker service developed under this grant) are not 
required to execute the Warranty because they are not recipients of Federal funds 
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under the grant. 3 Such a "Catch-22" rationale is untenable under the Act, as it would 
conclude that no one has, nor need have, responsibility for the requ-ired protections. 
Part A, paragraph 3, of the Warranty requires the recipients to accept the Warranty in 
writing, and RIDOrs grant application identified COMSIS as the recipient. The broker 
service which COMSIS created and provided is a mass transportation service for 
purposes of the employee protections required under §18, contrary to RIDOT's 
proposition. It is a supporting or adjunct service in the overall transportation service 
package, as would be a bus cleaning operation or management of a bus company. 
Having established this broker function as the method of coordinating and providing 
available bus transportation, and as the means for deciding which companies will 
receive contracts to operate the bus services, RIDOT has made this broker service an 
essential component in providing the relevant transportation services. Thus, COMSIS 
is a provider of transportation service in this situation and would be obligated to accept 
the Warranty even under RIDOT's construction. 

In support of its position, RJDOT declares that Bonanza Bus Lines and 
Greyhound Bus lines are not transportation providers for purposes of this grant. Yet 
RIDOT acknowledges that they are transportation providers for the purposes of other 
Federal Transit Act grants requiring employee protections. RIDOT cites no precedent 
tor this situational definition of "transportation provider," but argues for such on the 
basis that the two companies do not currently provide the specific kind of transportation 
service (paratransit service) conducted by the entities that RIDOT would define as 
transportation providers for purposes of this grant. This attempt to define extenuating 
circumstances encounters two problems. First, Bonanza and Greyhound would be 
deemed transportation providers under the Warranty and under ''transportation 
provider" in the Guidebook's Explanatory Comments to the Warranty. Second, these 
entities were included in RIDOrs own list of transportation providers in the service 
area (styled "potential operators") for the instant grant, which RIDOT provided to the 
Department of Labor on April 22, 1992, and under the Section 13(c) Warranty the 
employees of these entities are protected. 

Referring to paragraph 8(4) of the Warranty (Guidebook. p. 25), RIDOT objects • 
to the Department's consideration of this claim because Claimants allegedly have not 
exhausted their administrative remedies, have not taken their appeal through the 
Department of labor and have made no attempt to meet with RIDOT regarding this 
dispute. These assertions do not reflect the course and facts of this case. It is the 

3RIDOT notes that these •actual transportation providers· are paid with state funds under the 
broker system developed and administered by COMSIS. 
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ATU that brought this case to the Department Further. it is RIDOT which has failed to 
respond to the ATU, rather than any failure of the ATU to pursue informal., mutual, 
and/or local, resolution. Separately, RIDOT asserts that the claim also is not properly 
before the Department because the ATU made no attempt to negotiate with RIDOT as 
required by 29 C.F.R. §215.3(c).4 However. the procedures set forth by the 
Department of Labor at 29 C.F.R. Part 215 do not pertain to resolving-claims: 

215. 1 (a). The purpose of these guidelines is to provide information concerning 
the Department of Labors administrative procedures in processing applications 
for assistance under the [Federal Transportation Act]. 

The language of Part 215.3(c) clearly pertains to the Department of Labor's certification 
of grant applications rather than to procedures for claims resolution. Moreover, that 
provision is for the purpose of case-by-case processing of grant applications under 
Section 3 of the Act, and says nothing with respect to grants under Section 18. Small 
urban and rural grant applicants under Section 18, through the availability of the 
Warranty, have been accorded special consideration: 

... to eliminate the administrative unwieldiness of case by case processing ... The 
Warranty is specially designed to meet rural program needs while affording the 
employee protections required under the [Federal Transit] Act. 

Guideboo~ p. 2. 

RIDOT advantaged itself by using the Warranty's expedited approval of its grant 
application instead of the case-by-case procedure provided under 29 C.F.R. §215.3(c). 
Now, RIDOT would allege that the ATU's claim is improper because the ATU did not 
pursue negotiation of a protective arrangement through that very procedure which the 
Warranty ~uperseded. 

Additionally, RIDOT objects to the Departmenfs jurisdiction by arguing that no 
claim can exist unless it alleges actual harm to an employee with respect to his position 
of employment. The Warranty, however, defines the scope of its dispute resolution 
procedure more broadly, as follows: 

3/97 

8(4) Any dispute or controversy arising regarding the application. intemretation. 
or enforcement of any of the provisions of this arrangement ... 

4Guidebook, p. 41. 
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Thus, the ATU's claims cannot be said to fall outside the scope of the Warranty. Nor 
can RIDOT maintain that only an employee, not a union, can file a claim. Any claimant 
may have a representative of his choosing, and a union can file a claim on behaJf of 
specified or unspecified employees and/or on behalf of its own interests in its 
representation of its unit. Page 18, paragraph 2, of the Guidebook, provides further 
clarification: " .. .it is not necessary that the anticipated effect upon individuals be 
adverse for them to be considered potentially affected." This reflects the scope of 
Section 13( c) of the Act, " ... to protect the interests of employees affected by such 
assistance." (Emphasis added). 

In further denial that it failed to comply with the protective requirements, RIDOT 
initially offered an unspecified defense in 1991 that substitute comparable 
arrangements had been agreed to and certified by the Department of Labor. Later, 
RIDOT asserted that its acceptance of the Warranty protections in June of 1992, at the 
Department of Labor's requirement, 5 constituted the substitute arrangements or 
comparable arrangementsfor the 1991 grant. RIDOT also indicated that the 
Department's 1992 approval of RIDOrs acceptance of responsibility for the Warranty 
constituted a waiver of any prior noncompliance with the Warranty. There is nothing to 
support these assertions, and the Warranty again argues against RIDOT. Section 8(3) 
provides that"other comparable arrangements may be substituted," but only for the 
specifically required provisions of the Modef 13(c) Agreement6 that are included in the 
Warranty, protections~ These other comparable arrangements are not intended to 
substitute'forthe entire Warranty" On pages 13-14, the Guidebook specifies 
procedures for requesting approval of comparable arrangements, which the 
Department will process •on a case by case basis in accordance with its Section 13(c) 
guidelines, 29 C.F.R. Chapter II, Part 215 (contained in Appendix A (of the 
Guidebook]}~!" RIDOT made no such request and, as discussed above, followed no 
such procedures. The Guidebook also sets out procedures for requesting a Waiver of 
the Warranty, at page 12. •The waiver can be requested independent of accepting the 
Warranty or once it has been agreed to. • RIDOT failed to either request or obtain a 
waiver. Significantly, a request for comparable arrangements, or for waiver 
independent of the Warranty if the Warranty is not to be accepted, must be made 
before approval of the grant application by the Department of Transportation, which 

->rile Warranty already had been made part of the contract RIDOT e~tered into with the 
Department of Transportation for the grant in question, as required by paragraph 8(1 0) of the Warranty. 

•' 

6 (National) Model Section 13{c) Agreement for UMT A Operating Assistance, 1975, in Employee 
Protections Digest, p. 0-43, U.S. DOL (1995). Excerpts for Warranty in Guidebook. p. 22. 
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RIDOT did not do. Absent appropriate written acceptance of the Warranty, or 
approval of waiver of the Warranty, Section 18 funds cannot be made available for 
projects under the pending grant application. The Warranty's nationwide utility relies 
on its conscientious use. That procedure completely broke down here, due to RIDOrs 
failures. For more than a year, RIDOT maintained that it was in compliance with the 
Section 13(c) requirements when, in fact, it was not. Thereafter, RIDOThas continued 
its failure to comply with the Warranty, at least with respect to the obligations to post 
notice of the Warranty protections, to provide for the making of, and for ~e avai1ability 
of, necessary arrangements for filing individual claims. The record does not support 
RIDOTs contention that it made the necessary arrangements, under paragraph 8(5) of 
the Warranty, so that any covered employee, or the union representative of such 
employee, may file a claim. 

Decision 

For the above reasons, I have determined that RIDOT is in NONCOMPLIANCE 
with the Warranty and therefore ineligible for future Section 18 funds. RIDOT will 
remain in noncompliance and ineligible for Section 18 funds until RIOOT has fulfilled 
the conditions and requirements set forth in this Award and in the Warranty. The facts 
show that the ATU's claims of RIDOTs failures to comply with the Warranty are correct. 
In addition, RIDOT improperly ignored the ATU's efforts to explore and resolve these. 
matters, both informally and formally, at the local level. In this case I award the 
following remedies: 

1. With respect to RIDOrs failure to validly certify to the Department of Labor 
that the Project Recipient had executed written acceptance of the Warranty, RIDOT 
was in noncompliance with Section 13(c) for more than a year. Because of the ATU's 
efforts,. however, this matter with respect to the 1991 grant has been corrected by 
RIDOTs acceptance and execution of the Warranty for that grant See below for 
additional consideration. 

2. RIDOT failed to comply in good faith with its assurances to the Department of 
Transportation and the Department of Labor that the Recipient had accepted the 
Warranty. In future Section 18 grant applications, RIDOT must provide to the 
Department of Labor a copy (or copies) of the Warranty signed and accepted by each 
appropriate recipient or other legally responsible party, before the Department will find 
RIDOT to be in compliance with the requirements of the Section 18 Warranty. Such 

.· 
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signed and accepted copy(ies) of the Warranty must be provided to the Department of 
Labor before funds for RIDOT grants will be released. 

3. With respect to RIDOrs Section 8(5) obligation to make arrangements for 
procedures for filing claims under the Warranty, and the Section 8(8) requirement for 
posting notice of the Warranty protections, RIDOT was in noncompliance for over two 
years and remains so. Although the Warranty intends to avoid the general requirement 
for negotiation of individual Section 13(c) arrangements for each Section 18 grant,_ it 
does not remove the obligation of a public body, recipient, transportation provider 
and/or other legally responsible party, to otherwise deal with a labor union with respect 
to the Warranty. In seeking additional funds under Section 18 of the Act, RIDOT will 
need to demonstrate to the Department of Labor that it is no longer i~ noncompliance, 
and that it has in fact performed the requirements for use of the Warranty, including 
making and posting the necessary and reasonable arrangements for processing claims 
under the Warranty, prior to release of funds for the future grant application(s). 

4. RJDOT will immediately post a copy of this decision, and the Warranty, in a 
place readily accessible to its employees and in places readiJy accessible to those 
employees represented by the A TU in this claim. In addition, RIDOT will post a copy of 
this decision. and the Warranty, at all other places where notice of the Warranty 
protections is to be posted. 

In order to determine whether RIDOT is in compliance with this award and with the 
Warranty, the Department may request information from the A TU and/or other labor 
organizations in the service area. 

This decision is final and binding upon the parties. 

Deputy Assistant Secretary of Labor 
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In the matter of arbitration between: 

) 
TIMOTHY A NEWFELL ) 

Claimant ) 
) 

v. ) 
) 

OSP case no. 93-13c-8 

MASSACHUSETTSBAY ) Issued: August 5, 1996 
TRANSPORTATION AUTHORITY ) 

Respondent ) 

SUMMARY 

The Claimant's union negotiated a settlement of Section 13(c) protections 
arising out of the events addressed in this claim. The Settlement 
Agreement provided a procedure for a covered individual to reject the 
settlement and to pursue his claim individually. The Claimant did not comply 
with that procedure and, therefore, is not entitled to pursue this claim now. 
The claim is dismissed with prejudice. 

ORIGIN OF THE CLAIM 

This claim arises under a protective arrangement certified by the Department of 
Labor on September 23, 1976, as satisfying the requirements of Section 13(c) of the 
Federal Transit Act (FTA), t Pub. L. 102-240, Dec. 18, 1991, as amended. The statute 
requires that each applicable grant between the U.S. Department of Transportation and • 
the recipient of Federal funds under the Act include the terms and conditions of the 
protective arrangements certified by the Department of Labor (Department) .. This claim 
relies upon the December 10, 1974 Section 13(c) Agreement negotiated between 
MBTA and one or more labor organizations, and additional conditions contained in the 
letter of certification. As a condition of receiving the requested Federal funds under the 

1Formerfy the Urban Mass Transportation Act (UMTA) of 1964, as amended, 49 U.S.C. section 
1601, ~. Section 13(c) is recodified at 49 U.S.C. § 5333(b)(2). 
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1976 grant, MBT A agreed to provide to covered employees who are not represented by 
labor unions signatory to the negotiated 13( c) Agreement, substantially the same levels 
of protectionsas are afforded to the employees who are represented by the signatory 
unions. The Claimant is represented for purposes of collective bargaining by the 
International Federation of Professional & Technical Engineers...(JF:PTE), a labor union 
not signatory to the Section 13(c) Agreement. Therefore, he is covered by 
substantially the same levels of protection as are included in the 1976 certification. 

FINDINGS OF FACT 

The project in the 1976 grant underlying this claim is the same project we 
reviewed in our January 13, 1995, decision in CANGIAMILA v. MBT A, OSP case no. 
91-13c-1, and in our March 26,1996, decision in WILLIAMS v. MBTA, OSP case no. 
93-13c-32. The project provided funds which MBTA used in taking over, or acquiring, 
certain commuter rail assets and operations of the Boston & Maine (B&M) Railroad in 
1976. For ten years thereafter, MBTA contracted with B&M to continue operating those 
commuter rail transit services under MBTA control. In 1976 MBTA put that contract out 
to public bid, and subsequently replaced B&M with Amtral< as the contracted operator 
effective January 1, 1987. At that time, many B&M employees were converted to 
Amtrak employment in connection with this change in contractors. Other B&M 
employees were hired by MBTA, including the Claimant who was hired on January 12, 
1987. 

The Claimant had begun B&M employment on June 1, 1977,2 and was 
represented there by Local 202 of the IF PTE. Local 1 05 of the IF PTE represented 
MBTA employees, including the Claimant after January 12, 1987. Prior to the January 
1, 1987. change in contractors, Local 105 and MBTA agreed to the terms and 
conditions under which the provisions of Local 202's collective bargaining agreement 
would be applied to the Claimant and other B&M employees when they began MBTA 
employment· and acquired Local. 202 representation. Under the Local 1 05 collective 
bargaining agreement at the MBT A, the Claimant had a seniority date of January 12, 
1987, his date of hire at MBT A. On or about April 5. 1993,· he was laid off by MBT A. 
The Claimant seeks to have his MBTA seniority date adjusted to June 1, 1977, to 

2The Claimant did not begin his empiQyment until after the 1976 project As such, he is an after­
hired employee with 'respect to that project. and his eligibility and/or entiUement to Section 13(c) protections 
may differ from those employees on duty with B&M at the time of the project. We need not address this 
difference here, however, because we dismiss this claim on other grounds. 
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include his prior service with B&M. 3 He then would apply this adjusted seniority 
retroactively, which would result in voiding his 1993 layoff. MBTA has recognized the 
Claimant's B&M service for purposes of determining his vacation benefit, as part of the 
conditions negotiated with local105 in applying the terms of the former collective 
bargaining agreement to the employees who transferred from B&M to MBT A. The 
seniority of B&M represented by local202, however, was not mergea -(dovetailed) with 
the seniority of MBTA employees represented by IFPTE Local105. Rather, the B&M 
seniority was endtailed, or placed at the end of the Local 1 OS employees' seniority list. 

On February 20, 1991, the MBTA. the Railway Labor Executives Association 
{RLEA), and the Claimant's union, the IFPTE, entered into a procedural agreement for 
filing and processing Section 13( c) claims arising out of the 1987 change in commuter 
rail operators. On February 23, 1993, MBTA and the unions executed a Settlement 
Agreement to resolve all outstanding Section 13(c) claims arising out of the 1987 
change in MBT A's commuter rail operators. As part of the Settlement, MBT A provided 
a substantial sum of money to the RLEA. which then had responsibility for determining 
the appropriate amount to disburse to approximately 900 individual claimants. The 
release provision of the Settlement Agreement is set forth at Paragraph 5 and provides 
in relevant part, the following: 

5. Release. The RLEA and the Unions {including IFPTE], and each of them, on 
their own behalf and on behalf of their past, present, and future parent and 
subsidiary organizations. affiliates, officers, directors, employees, members, 
agents, representatives, and each of their successors and assigns, hereby 
release and forever discharge the MBTA. . .from any and all claims, 
promises1 •• ./iabilities, [etc.). .. under the 1974 13(c) Agreement, any collective 
bargaining agreement; [etc.} ... arisinq out of or in· any way related to the change 
in 1987 oftheindeoendent contractorooeratinq the MBTA commuter rail service 
from the B&M to Amtrak or any federally assisted oroject in connection with such 
change ... The RLEA and the unions, and each ofthem, understand and agree 
that this release constitutes and may be asserted [by the MBTA] as a complete 
defense and bar to any Claim which has been or may be asserted by them or by 
any person or entity on their behalf. .. (Emphases added.) 

All covered employees had the right to reject the terms and coverage of the Settlement 
Agreement, under procedures specified in paragraph 3(a): 

3MBTA has suppRed an exhibit showing the Claimanfs seniority date in the engineering Department 
at B&M as May 6, 1985. Since we deny this claim, we need not determine the applicable seniority date. 
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3. Rejection of Settlement. 
a. Concurrent with the final execution of this Settlement Agreement, the 

Unions shall provide to each Claimant a copy of the Notice Concerning 
Settlement under 1974 ·section 13(cr Agreement attached hereto as Exhibit "A'" 
and the Settlement Rejection Form attached hereto as Exhibit "B'"-(·Settlement 
Rejection Formj. Any Claimant may expressly reject this Settlement Agreement 
by executing the Settlement Rejedion Form and providing it in its original form to 
the RLEA within 15 days following final execution of this Settlement Agreement, 
regardless of whether the RLEA and or the Unions have agreed to or have 
otherwise established the entitlement to, allocation of, or distribution of the 
Settlement amount to the Claimants. Any Claimant who fails to notify the RLEA 
of his or her intention to rejed this Settlement Agreement as provided above 
shall be bound by the terms of this Settlement Agreement and may not pursue a 
claim arising out of or in any way related to the change in 1987 of the 
independent contrador operating MBTA commuter rail service from the B&M to 
Amtrak or any federally assisted projed in connection with such change in the 
independent contractor. Any Claimant who rejects this Settlement Agreement 
may pursue his or her claim independenUy, but the Union of which such Claimant 
is a member, the RLEA and any other Union which is a party to this Settlement 
Agreement hereby agree not to represent or otherwise assist in any manner 
such Claimant in the pursuit, processing or adjudication of his or her claim. 
(Emphasis added.) 

In this claim now under consideration by the Department of Labor, the Claimant has 
not signed and executed a Settlement Rejection Form. 

DISCUSSION 

The Department has previously reviewed this Settlement Agreement and found it 
appropriate under the applicable Section 13(c) protections. The Department also found 
that the Settlement Agreement is not limited to wage loss, but covers all employment 
conditions that might be protected by Section 13(c), including seniority. WILLIAMS, 
supra. This negotiated Settlement Agreement constituted part of the collective 
bargaining rights held by the B&M employees, and Section 13(c)(2) requires the 
continuation of those bargaining rights. The Claimant was represented by the IFPTE, a 
union which is a party to the Settlement Agreement Therefore, the Claimant is 
covered by the terms of that Agreement. 

The Agreement executed by the MBTA, the RLEA, and the IFPTE provided 
monetary relief to this group of organized employees affected by the 1987 change in 
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contractors, in exchange for, among other things, complete discharge of the MBT A from 
any further obligation towards those employees covered by the Settlement Agreement. 
Under the Settlement Agreement, the Claimant had an option to decline coverage by 
the Agreement and pursue his individual Section 13(c) claim independently. In order to 
exercise this option, he was required to execute a Settlement Rejection Form. That 
Form explained that by doing so he would retain his right to pursue his-separate claim 
for Section 13(c) protections and benefits, but that he would have to do so individually 
and without payment under the Settlement Agreement The Claimant did not exercise 
that option because he failed to execute the Settlement Rejection Form. He asserts 
that he did not receive a Settlement Rejection Form from the MBTA in a timely manner. 
However, the MBTA was not responsible for providing the form to the Claimant. The 
record indicates that, promptly upon executing the Agreement, the unions met with the 
employees they represent and explained the Agreement and the procedures 
thereunder. If the Claimant did not receive a timely Settlement Release form, he must 
take that matter up with hisunion. His failure to execute the Settlement Release Form 
cannot beread to accomplish the same end that executing the Form would have 
accomplished: the removal of the Settlement Agreement's preclusion of his option to 
pursue Section 13(c) protections independent of the negotiated Settlement Agreement. 
As argued by the MBTA, failure to recognize the effect of the Settlement Agreement by 
allowing the Claimant: 

to assert a 13(c) claim which is based upon the change in commuter rail 
contractors from the B&M Railroad to Amtrak, particularly where the IFPTE, his 
bargaining agent, agreed to release all such claims, would severely chill the 
collective bargaining relationship. 

In attempting to pursue his claim here, the Claimant also relies on the fact that 
he has not executed the Waiver anq Release form which is called for elsewhere in the 
Settlement Agreement. He believes that this shows that he has not waived his right to 
pursue his independent clairn apart from the Settlement Agreement. However, that 
Waiver and Release form is a precondition to receiving payment under the Settlement 
Agreement, and is not the means by which the Claimant may reject the Settlement 
Agreemenfs terms and pursue his individual Section 13(c) protections. He has not 
received payment under the Settlement Agreement because he has yet to execute that 
Waiver and Release form. Failure to execute the Waiver and Release form, in this 
situation, does not mean that the Claimant retained his right to pursue his Section 13(c) 
claim outside of, and independent of, the t~-~ttlement Agreement. 

DECISION 
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In view of 1he above, I hold that the Claimant did not preserve his option to pursue 
his individual Section 13(c) claim independent of the Settlement Agreement negotiated 
between the MBTA and its unions, including the Claimant's union. Therefore, he is not 
able to obtain employee protections through this claim he has filed with the Department 
of Labor. The claim is dismissed with prejudice. This arbitration decision is final and 
binding upon the parties. · 

<6-5-qb 
Date 
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In the matter of arbitration between: 

DAVID W. MURPHY, 
ROBERT WHITE, 
& JAMES PIRAGIS 

Claimants 
v. 

) 
) 
) 
) 
) 
) 
) 

MASSACHUSETtS BAY ) 
TRANSPORTATION AUTHORITY) 

Respondent ) 

Summary 

OSP Cases no. 94-13c-1 
94-13c-2 
94-13c-3 

Issued: March 26, 1996 

In exchange for payment under a negotiated Settlement Agreement pertaining to 
a specific event, Claimants executed waivers of any and al/13(c) claims arising out of 
the same event. Relying on WILLIAMS v. MBTA, the Department held that the waivers 
barred these claims foi Section 13(c) protection of seniority and other benefits in 
connection with that event. 

Origin of the Claim 

These claims arise under one or more protective arrangements certified by the 
Department of Labor as satisfying the requirements of Section 13(c) of the Federal 
Transit Act (FT A),1 Public Law 102-240, Dec. 18, 1991, as amended, recodified at 49 
U.S. C. Chapter 53. The statute requires that each applicable grant between the U.S. 
Department of Transportation and the recipient(s) of Federal funds under the Act 
include the terms .and conditions of the protective arrangements certified by the 
Secretary. Each certified project in this claim relies upon the December 1 0, 197 4 
Section 13(c) Agreement negotiated between MBTA and one or more labor 

1Fonnerly the Urban Mass Transportation Act (UMTA) of 1964, as amended. 49 U.S.C. section 

1601. et seq .. Section 13(c) is recodified at 49 U.S.C. § 5333(b)(2). 
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organizations, and upon additional conditions as required by the Secretary under 
Section 13(c). As a condition of receiving the requested Federal fund_$_ in each relevant 
grant, MBT A agreed to provide to covered employees not represented by labor unions 
signatory to the negotiated 13(c) Agreement, substantially the same levels of 
protections as are afforded to the employees represented by the signatory unions. 
Claimants are covered employees represented for purposes of collective bargaining by 
the International Federation of Professional & Technical Engineers (IFPTE), a labor 
union not signatory to the 13(c) Agreement(s). Under the certified arrangements, 
therefore, they are covered by those substantially equivalent protections. 

Background 

The underlying project funded by assistance under the Federal Transit Act in 
these claims is the same as the project reviewed in our January 13, "1 995 decision in 
CANGIAMILA V. MBTA. The project provided funds which MBTA used in purchasing 
commuter rail assets and operations of the Boston & Maine (B&M} Railroad in 1976. 
Thereafter, MBTA contracted with B&M to continue operating those commuter rail 
transit services under MBTA control, for ten years. Effective January 1, 1 987, as a 
result of putting the contract out to public bid, MBTA replaced B&M with Amtrak as th_e 
contracted operator. ( 

At that time many B&M employees were converted from B&M employment to 
Amtrak employment, in connection with this change in contractors. Other B&M 
employees, including these Claimants, were hired by MBT A While with B&M, the 
Claimants were represented by Local105, IFPTE. After being hired by MBTA, the 
Claimants were represented by Local 202, IFPTE. In their new positions. the Claimants 
were •end-tailed; or placed at the. bottom of the seniority roster without credit for their 
seniority in their prior jobs. Prior to the January 1. 1987 change in contractors, and in 
the employers of these claimants, Local 202 and MBTA apparently agreed to the terms 
under which local 1 05's collective bargaining agreement would be applied to the 
Claimants and other MBTA employees formerly represented by local1 05. The record 
contains no indication of any concern or objection by local 105 on behalf of these 
employees, with respect to the change in employment conditions or bargaining agent 
representation. The Claimants seek carryover of prior seniority rights/status in their 
new positions, and protection of lost wages, vacation, and other benefits. 
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Waiver 

These cases present a threshold issue of whether the Claimants have waived 
their rights to pursue these claims and the remedies they would obtainnerein. In this 
matter of waiver, these Claimants are situated in a posture identical to that of the 
Claimant in WILLIAMS v. MBTA. OSP case no. 95-13c-6, which the Department issued 
March 26, 1996. That decision is incorporated in full in this decision. These Claimants 
executed similar Waiver and Release forms in exchange for receiving payment under 
the terms of the February 23, 1993 Settlement Agreement negotiated between MBTA 
and the Railway Labor Executives' Association and several other unions. The IFPTE is 
a. party to that Settlement Agreement. 

Decision 

Nothing in the record of this case serves to distinguish these claims from the 
claim presented in WILLIAMS and, therefore, WILLIAMS controls these claims. The 
Claimants have waived their right and opportunity to pursue the substance of these 
claims. Consequently. for the reasons discussed in WILLIAMS, it is not appropriate to 
address the merits in this case and these claims are dismissed with prejudice. This 
decision is final and binding on the parties. 

Date 

A-430 

/;/1. / ·/ j: ·// 
t./JJ/4·tU1 Y-_4uvf~ 

Charles L Smith 
Deputy Assistant Secretary of Labor 
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Certain Captains and the Inlandboatmen's Union v. City ofVallejo, CA 
OSP Case No. 94-13c-20 

February 3, 1995 
(Page A-412) 

Summary: The Claimants were fourteen nonunion ferry boat captains 
who had been dismissed when the City purchased its own ferry and rebid 
the contract for its locally funded service in July 1994. The captains 
claimed entitlement to the same treatment as the unionized deckhands 
and other employees who were granted, at the City's request, comparable 
positions, pay and benefits by the new ferry operator. The Department 
determined that, although the City and the Inlandboatmen's Union had 
negotiated a 13(c) Protective Agreement in May of 1994, the ferry 
purchase and switch to a new contract operator was done with State and 
local funds exclusively and independent of Federal funds. Consequently, 
it was ruled that Vallejo had acted voluntarily with respect to the 
deckhands, and the 13(c) agreement had served as a simple labor 
contract standing apart from any result of a Federal project which might 
have required its application. The favorable treatment of the deckhands, 
by itself, generated no requirement for equivalent treatment of the 
captains under the Department of Labor's certification, because the 
requirement of similar protections for nonunion employees was not 
activated in the absence of any Federal funding. 

Cathi
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In the matter of arbitration between: 

CERTAIN CAPTAINS and ) 
THE INlANDBOATMEN'S UNION ) 

Claimants ) 
) 
) 
) 
) 
) 

OSP case no. 94-13c-20 
v. 

CITY OF VALLEJO, CA 
Respondent 

Issued: February 3, 1995 

CONFIRMATION OF BENCH DECISION 

The Parties jointly requested a bench award from the arbitrator. The 
undersigned arbitrator, designated by the Secretary of Labor, heard the case on 
January 17, 1995 and issued a final and binding award orally to the parties at the end 
of the hearing on that day. This written decision confinns that award and reasons 
therefor. 

AWARD 

The adverse effects resulted exclusively from causes other than the Section 
13(c) project. In this instance, therefore: 

1. The Captains of the fanner contract operator, Red & White Fleet, are not entitled to 
bid (claim) the captain jobs on the Vallejo ferry transit service which is now operated by 
the Blue & Gold Fleet. 

2. These Red & White Captains, who were not represented by a labor organization 
when the change in contractors occurred, are not entitled to recognition as a separate 
bargaining unit by each successive operator of the Vallejo ferry service. 

3. These Red & White Captains do not have a right under the 13(c) Agreement, in this 
instance, to designate a bargaining agent by a showing of authorization cards to either 
Vallejo or the new contractor. • 
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ORIGIN OF THE CLAIM 

These fourteen claims were filed September 29, 1994 under a protective 
arrangement certified July 13, 1994 by the Secretary of Labor as satisfying the 
requirements of Section 13(c) of the Federal Transit Act1 (FTA). Claimants are 
fourteen, non-union, 2 former ferry-boat captains on commuter-transit runs by ferry boat 
between Vallejo and San Francisco, California. Under numbered paragraph 4 of the 
Secretary's letter of certification, therefore, they qualify as other mass-transit 
employees and are covered by the protective arrangements. The Secretary has 
jurisdiction to arbitrate these claims pursuant to that same paragraph 4, which also 
requires that such other employees receive substantially the same level of protections 
as are afforded to employees represented by a labor organization signatory to the 
negotiated Section 13(c) agreement incorporated in the certification. 

FINDINGS OF FACT 

The parties have no significant disagreement as to the facts giving rise to this 
claim. In June of 1986, Marine World Africa USA relocated to Vallejo, and the Red and 
White Fleet (which had other ferry business in the San Francisco Bay area) began a 
private ferry service for tourists from San Francisco to Marine Land and return. Shortly 
thereafter Red & White added two cbmmuter-transit runs to their San Francisco-Vallejo 
ferry service. In 1987, Red & White decided the transit runs were not profitable and 
sought permission from the California Public Utilities Commission to abandon the 
service. The City of Vallejo protested this proposed abandonment, and obtained local 
and state funds to support continuation of the ferry transit service. In 198T and 
subsequent years Vallejo included, in its contract for providing the transit ferry boat and 
for operating it, a "route guarantee" to ensure a minimum amount of revenue for the 
contract operator. In 1987 Vallejo put this ferry service contract out to public bid. Red 

1 
Section 13{e) of the Federal Trand Ad, -49 U.S.C. App. § 1609, • amended (formefty the Urban Mass Transportation Ad. 

(UMTA) of 1964, aa amended), Ia rec:odified Jll49 U.S.C. § 5333(b), by Public Uw 103-2n. § 1(e) {July 5, 1994}, 108 Statutes 835. 

2 
Although represented by the lnlandboalmen'a Union (IBU) In pursuing lhece claims, lhe&e Captains cfld not have 

re~ by a labor union at the time of the adveRe effecta alleged herein.. They prev;ou.Jy had been represented by the Marine 
Engineers Beneficial Association (MEBA) in their employment with Red & White, btl decertified thai labor organization not later than 1985. 
They had no labor organization representation and no labor contiad from that time through June 30, 1994. Thua, they had no collecllve 
bargaining righta July 1, 19941hat'might requlnt continuation punuant to Section 13(c){2). Aft« July 1, 1994 the Captalnuequestecf 
recognition of the IBU aa their bargaining ~- IBU'a representation of the Captains in lhe&e dalma neither constitutes, nor 
requires, recognition for purposes of collective bargaining. 
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& White won the contract over two other bidders, and Vallejo then rem~gotiated 
annually with Red & White for three years. In 1991, Vallejo negotiated a three-year 
Memorandum of Understanding with Red & White, to provide ferry boats for, and to 
operate, the Vallejo-San Francisco transit ferry service through June 30, 1994. 

In response to the transit needs demonstrated in the aftermath of the 1989 Lorna 
Prieta earthquake in the San Francisco region, local legislators and planning agencies 
prepared the San Francisco Bay And Vallejo Ferry Plan, adopted in December of 1990. 
In accordance with the Plan, Vallejo applied to the Federal Transit Administration on 
November 3, 1992 for a grant of funds for two ferry boats, one to replace the boat 
owned by Red & White, and the other to expand the Vallejo ferry transit service. On 
July 23, 1993, Red & White informed Vallejo that its ferry boat, the M.V. Dolphin, would 
be reassigned·from the Vallejo service to the service Red & White operated from 
Tiburon, and that no Red & White ferry boat would be available to serve the Vallejo 
transit runs after mid-1994. Red & White remained interested in bidding on the next 
contract to operate the Vallejo service, however, if Vallejo succeeded in obtaining 
another ferry boat. No funds from the Federal grant application had been approved at 
this time, however, and Vallejo obtained state funds to purchase a used ferry boat, the 
Jet Cat Express, which would be ready for service July 1, 1994.3 In April of 1994, 
Vallejo found the Red & White's projected operation of the ferry service following June 
30, 1994 too costly, and the City put the operation of the ferry service beginning July 1, 
1994 out to bid. The Jet Cat Express would be made available for use by the 
successful bidder in operating this serviee. Red & White and two other companies 

. submitted proposals, and the Blue & Gold Fleet won the new contract. 

Vallejo had required the new contractor to give the Red & White 
groundskeepers, ticket sellers and deckhands (hereafter, deckhands), preference in 
hiring for any Vallejo service positions with the new contractor that were reasonably 
comparable to the positions, such employees had held with Red & White. Vallejo also 
required the new contractor to carryover the deckhands' previous wages, benefits, 
labor contract. bargaining rights~ and bargaining· agent (upon presentation of valid 
authorization cards). Consequently, the Red & White deckhands became employed as • 
Blue & Gold deckhands on the Vallejo service with no loss of benefits, working 
conditions, or bargaining rights. 

3 
Although the Secretaly of labor had certified the labor-prptections provi5ions July 13, 1994, the grant had not been approved 

by the Department ofT~ Vallejo received final approval in October of 1994 for one of the two requested ferry boats, but had 
not drawn down any funds under lhia approval Vallejo aought economies of acaJe and administrative efficiencies by waiting until fundinO 
for the second ferry became available ao the City could contract for construc:tion of two boats at the aame lime. Aa of the hearing date, 
January 17, 1995, the second ferry boat had not been approved and no Federal fund& had been received byVanejo for this ferry service. 
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THE 13(C)AGREEMENT 

In the fall of 1993, the lnlandboatmen's Union (IBU) and Vallejo began 
negotiations for a 13(c) Agreement (which became effective approximately May 17, 
1994), in recognition of Vallejo's pending Federal Transit Act application. The 
Agreement acknowledged that, if its application is approved and it receives the 
requested funds, Vallejo .... .intends to request competitive bids for the operation of its 
ferry transit system ...... The agreement then specifies protections and procedures to 
apply to the deckhands in the event of termination of Vallejo's contract with Red & 
White: they would receive a preference in hiring to fill any comparable position with the 
new contractor, with full carryover of their wages, benefits, collective bargaining rights 
and contract, and their bargaining agent (by presentation of valid authorization cards). 
The Agreement also has specific provisions that apply in the event that Red & White 
remains as contracted operator of the Vallejo service after the receipt of Federal 
assistance. 

CLAJMANrS POSITION 

The Claimants, Red & White Captains who operated the Vallejo transit ferries 
prior to July 1, 1994, seek treatment and employment opportunities with the new 
contractor, equivalent to those afforded to the deckhands. Additionally, they seek 
recognition as a separate bargaining unit with any contractor operating Vallejo's 
commuter transit ferry boats, and recognition of the IBU as bargaining agent based on 
a showing of authorization cards. They claim entitlement to such treatment under 
paragraph 4 of the Department of Labor's July 13, 1994 certification: 

4. Employees ... other than those represented by the local unions which are a 
party to .. .the protective arrangements, shall be afforded substantially the same 
levels of protection as are afforded to the employees represented by the 
unions ... (Emphasis added.) 

The Claimants assert, therefore, that they are entitled to use their Red & White 
seniority status to bid (that is, to claim and obtain) the respective captain jobs in the 
Blue & Gold Fleet which now operate the Vallejo ferry transit service. Blue & Gold has 
filled those positions with its own employees. The claimants seek to replace the Blue & 
Gold Captains, with full pay, benefits and union recognition, retroactive to July 1, 1994. 
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DISCUSSION 

Section 13(c) requires employee protections as a condition of assistance under 
the Federal Transit Act, ·~o protect the interests of employees affected by such 
assistance." Generally, in order to require application of the 13(c) protections, the 
alleged adverse effects upon an employee must have resulted, at least in part, from a 
Federal project (grant of funds) under the Act. In a claim for employee protections, the 
employer (or grant recipient) generally can defend against liability for such protections 
by showing that the alleged adverse effects, or harm, to the claimants resulted 
exclusively from a cause other than a Federal project under the Act. In these claims, 
Vallejo has made such showing, No Federal funds have been received or otherwise 

· used4 in connection with this change in contracted operators for the Vallejo ferry transit 
service. When Red & White had sought to abandon this transit service in 1987, Vallejo 
preserved the service by subsidizing it with state and/or local funds. Red & White 
continued to operate the service only because the new contract included this operating 
subsidy. Red & White's withdrawal of its ferry boat from the Vallejo runs in mid-1994, 
and Red & White's increased operating-cost proposal for future years, precipitated 
Vallejo's purchasing the Jet Cat Express with state and local funds and putting the 
contract for operating the Jet Cat effective July 1, 1994 out to public bid. This resulted 
in the· change in contractors in 1994, prior to Vallejo's receipt of any Federal funds for 
its ferry transit service. All changes, contracting, and other actions in this case have 
been accomplished with state and/or local funds exclusively and independent of 
Federal funds. 

Claimants assert that the change in contractors resulted from the anticipation of 
a project, as included in the definition of "as a result of the project," by paragraph 1 of 
the 13(c) Agreement They maintain. that Vallejo. needed to keep its ferry transit service 
operating so that it would be in existence to receive the Federal funds when the 
pending grant became available. r do not find evidence that an existing transit service 
is a precondition to receipt of Federal funds. On that basis there is no anticipation of a 
Federal project. 

IBU notes further that-the 13(c) Agreement contemplates public bidding of the 
service if Federal funds are approved, and that Vallejo testified that there may not be 
additional bidding out of the service when the Federal funds are used, in consideration 
of the 1994 public bidding and the newly executed contract with Blue & Gold. IBU 
maintains that this 1994 bidding is an event intended to be covered by the 13(c) 
Agreement. If the City had replaced Red & White's boat with a ferry purchased with 

4 
Testimony at the hearing demonstrated that no Federal funds would be used to reimburse or othetwise compensate Vallejo for 

its expenditure of state and local funds prior to receipt of funds under b pending grant application 
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Federal funds, then IBU's theory of adverse effects in anticipation of a Federal project 
might apply. However, and notwithstanding the possibility that, during 1993-94, the 
parties who negotiated the Section 13{ c) Agreement may have contemplated that 
Federal funding would be in place when this operating contract was put out to bid, such 
did not occur. Rather, Vallejo acted with state/local funds, in anticipation of the 
absence of requested Federal funds. Vallejo's substantial history ofsUpporting this 
transit service with state/local funds and without any Federal funds, since 
approximately one year after its 1986 inception, gives this consideration significant 
weight. 

Finally, the Section 13{c) certification's requirement for "substantially t~~_same 
level of protections" does not require parity for the Captains without regard tel)- tnhEV 
effects of the Federal assistance. When Vallejo changed contractors in 1994¥e 
deckhands received essentially the provisions contemplated in the 13(c) Agreement. 
However, Vallejo testified at the hearing that the City had voluntarily effected these 
arrangements for the deckhands. If Vallejo had not acted voluntarily with respect to the 
deckhands, the terms of the 13(c) Agreement as a simple labor contract standing apart 
from any result of a Federal project might have required such application. Even if that 
were so, however, it would only apply to the employees specifically covered by the 
13( c) Agreement (i.e., only the deckhands). . Nothing in the 13( c) Agreement or the 
Secretary's certification for the requested projects would require application of those 
conditions to other employees. In this situation, the absence of a result of a Federal 
project related to these adverse effects, and the absence of Federal funds then or 
subsequently, leads me to conclude that Vallejo made these arrangements for the 
deckhands voluntarily. Vallejo may have acted to keep faith with the spirit of its 
negotiations with the IBU, and/or in the interests of continuing a reliable and safe 
workforce on its ferry system, However, the record does not show this action to have 
occurred, or to have been required, as a result of a Section 13(c) project This 
favorable treatment of the deckhands, by itself, generates no requirement for 
equivalent treatment of the Captains, because the Section 13(c) protective 
requirements are not activated under these facts. 

DECISION 

For the reasons discussed above, I find that Section 13{c) does not require 
providing employee prptections to the Claimants in this situation. The facts do not 
show that the identified harm was a result of a project, nor that it occurred in 
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anticipation of a project. Consequently, the 13(c) protections do notappiy to the events 
in this claim. These claims are denied. 

A-418 

Bruce M. Leet 
Arbitrator 
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AFSCME Local 3939 v. Spokane Transit Authority 
OSP Case No. 94-13c-22 

May 31, 1996 
(Page A-432) 

AFSCME Local 3939 claimed that the Spokane Transit Authority (STA) 
violated their 13(c) Protective Agreement by denying the union's request 
to negotiate over the decision and the effects of contracting out certain 
paratransit services. The Department determined that the Agreement did 
not require bargaining over the decision to contract out. Although 
paragraph 5 of the Agreement required negotiations over its application 
to intended changes, STA had only issued a request for proposals to 
operate the services. It had rejected all responses, had not contracted out 
the service, and had not decided whether or not to contract out its 
paratransit operations. Therefore, since the intended changes were not 
known at the time of the claim, STA was not required to negotiate their 
effects, and the 13(c) Agreement had not been violated. 

Cathi
Typewritten Text



Cathi
Typewritten Text

Cathi
Typewritten Text
A-432.1



EMPLOYEE PROTECTIONS DIGEST 

N .B. This case number was mistakenly 
also given to Joanou, 

et at. v. Las Vegas RTC, 
which has now been 

renumbered as 94-13c-23, 
In the matter of arbitration between: 

AFSCME ~OCAL 3939 v. SPOKANE TRANSIT AUTHORITY 
OSP case no. 94-13c-22 

Decision 

Dear AFSCME: 

May 31, 1996 

On behalf of the paratransit employees represented by the American Federation 
of State, County and Municipal Employees (AFSCME) Local3939 in the Special 
Transportation Employees bargaining unit of the Spokane Transit Authority (STA), you 
have filed a Section 13(c) claim with the Department of Labor. The claim indicates that 
STA has violated the terms of the applicable Section 13(c) Agreement by failing to 
negotiate with respect to contracting. out paratransit services. Specifically, STA has 
denied AFSCME's request to negotiate both the decision to contract out some or all of 
the paratransit service, and the effects of that contracting out. 

You rely on paragraph 5 of the (1981) Section 13(c) Agreement, which states, in 
pertinent part: 

.. .the Recipient and the Union shall meet for the purpose of reaching agreement 
·with respect to the application of the terms and conditions of this agreement to 
the intended changes ... 

This does not require bargaining over the decision to contract out. Consequently, that 
portion of your claim seeking bargaining over the decision to contract out lies beyond r 

the scope of the Section 13( c) Agreement. 

With respect to your interest in bargaining over the effects of contracting out, 
STA points out that when you requested bargaining, the STA had merely issued a 
request for proposals. When you filed this claim, ST A had evaluated and rejected the 
responses. STA has not contracted out the service, nor have they decided to do so. 
As noted above, the rMuirement in paragraph 5 of the Section 13(c) Agreement is for 
the parties to negotiate the application of that Agreement's terms to the intended 
changes. Since the intended changes are not known at the time of this claim. ST A is 
not required to negotiate their effects and, thus, has not violated the Agreement 
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With respect to your references to STA's obligation to bargain under 
Washington State Statutes, the information submitted by the parties indicates that this 
is a matter to pursue with your state public employee relations board or a comparable 
entity at the state or local level. As you know, STA argues that it has the right to 
contract out, by statute and by labor contract. To the extent that its action relies on a 
labor contract, a grievance thereunder would offer the appropriate means of resolving 
disputed contracting out actions under that contract, rather than a Section 13{c) claim. 

In view of the above, I 'find that this claim identifies no action of the Spokane 
Transit Authority that suggests any violation of Section 13(c) at this time. Therefore, I 
am dismissing your claim effective with the date of this letter. 

Sincerely yours, 

·P 1-·1 £- J-
;r.--~ 1../!..-Lt_·~lt , .. A~,~···{ 
·Bruce M. Leet · 
Arbitrator 
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In the matter of arbitration between: 

N.B. This case was mistakenly 
numbered 94-I 3c-22 and 

has been renumbered 94-JJc-23. 

JOANOU, ET AL. v. LAS VEGAS RTC 
OSP case no. 94-13c-23, et al. May 10,1996 

Decision 

Dear Claimants: 

In connedion with the above referenced cases, the Regional Transportation 
Commission (RTC) has advised the Department of labor (D'epartment) that the claims ( 
for Sedion 13(c) protections have not been filed with the RTC at the local level prior to 
the Claimants' presentation of them to the Department. The Claimants have implied 
that they were denied knowledge of, and/or an opportunity to pursue, their Section 
13(c) rights and benefits at the local level. These questions have significance for these 
claims and should be explored by the parties at the local level. 

Accordingly, this matter is being returned to the claimants to provide them the 
opportunity for resolution at the local level. If the parties are unable to resolve the 
matter at the local level according to the terms and conditions of the certificatioil, they 
may submit their claim to the Department. 

Sincerely, 

/s/ 

ror Bruce M. leet 
Arbitrator 
Employee Protection Claims 
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Gerard Ruggiero v. Massachusetts Bay Transportation Authority 
OSP Case No. 94-13c-4 

October 20, 1996 
(Page A-419) 

Summary: The Department closed the case administratively when the 
Claimant failed to respond in a timely manner to its request for 
additional information. 
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In the matter of arbitration between: 

) 
GERARD RUGGIERO ) 

Claimant ) 
V. ) 

) 
OSP Case no. 94-13c-4 

MASSACHUSETTSBAY ) 
TRANSPORTATION AUTHORITY) Issued: October 20, 1995 

Respondent ) 

Decision 

This claim arises under one or more protective arrangements certified by the 
Secretary of Labor as satisfying the requirements of Section 13{c) of the Federal 
Transit Act {FTA) {formerly the Urban Mass Transportation Act {UMTA) of 1964, as ( 
amended), 49 U.S.C. section 1601, et seq., Pub. L. 102-240, Dec. 18, 1991, as 
amended. The Claimant initially filed a general description of his claim and the remedy 
sought. Before contacting the named Respondent employer named in the claim, the 
Department of Labor, on September 13, 1995, requested additional information from 
the Claimant The additional information was due to be received by the Department not 
later than Friday, October 15. The Claimant forwarded the information postmarked 
Wednesday, October 13. The information was not received by the Department by the 
end of the reply period, October 15. On Monday, October 18 the Department closed 
this case administratively due to the Claimanfs failure to provide the requested 
information in a timely manner. The information reached the Department October 19, 
1995. On October 24, 1995, the Department affirmed that the case remained 
administratively closed as of October 15. 
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In the matter of arbitration between: 

) 
MARYCLARK ) 

Claimant ) 
) 

v. ) 
) 

OSP Case no. 94-18-19 

CRAWFORD AREA ) 
TRANSPORTATION AUTHORITY ) 

Respondent ) Issued: October 28, 1996 _______________________) 

Summary: Claimant is covered by the Wananty. Although no local claims 
procedure existed, she filed a timely daim. Her job was funded by state and local 
money. Although she occasionally worked on Section-18-projed duties, her job 
loss was not a result of a project. Therefore, she is not eligible for protections 
sought under the Wananty. 

ORIGIN OF THE CLAIM 

This claim arises under the "Special Section 13(c) Warranty for Application to 
the Small Urban and Rural Program" (the Warranty), under the federal Transit Act 
(FTA).1 The U.S. Departments of Labor and Transportation developed the Warranty for 
application of the protective provisions required by Section 13( c) of the Act, to grants 
for small urban and rural transit activities under Section 18 (recodified at 49 U.S. C. 
§5311 ) of the Act. The Secretary of Labor has certified the Warranty as providing the • 
fair and equitable protections required by Section 13(c), for Section 18 grants. The 
Claimant believes that she was not given the 60-days' notice required by the Warranty 
when her position was eliminated. 

1 Formerty·the Urban Mass Transportation Act (UMTA) of 1964, as amended), 49 U.S.C. §1601, et 
seq. Section 13(c) of the Federal Transit Act is recodified at 49 U.S.C. § 5333(b), by Public Law 103-272, § 
1(c) (July 5, 1994), 108 StaMes 835. 

3/97 U.S. Department of Labor I Division of Statutory Programs A-455 

/ 

( 



EMPLOYEE PROTECTIONS DIGEST 

FINDINGS OF FACT 

The Crawford Area Transportation Authority (CATA) in Meadville, Pennsylvania 
provides two transit programs: 1) a fixed-route system (the city routes), funded with 
Federal funds under Section 18, and with state funds; 2) a demand-responsive, shared­
ride program (the rural routes), funded through the Pennsylvania State Lottery and 
varying amounts of financial assistance from local governments. The shared-ride 
program receives no Federal assistance. During 1993 and into 1994, CATA 
experienced significant losses attributable to its shared-ride program. An October 1993 
auditor's report had recommended restructuring of the shared-ride program or, 
alternatively, obtaining additional funding from Crawford County or the Commonwealth 
of Pennsylvania, in order for CATA to continue. While such additional funding was 
under consideration, CATA adopted a resolution on December 20, 1993, to end its 
shared-ride program effective February 1, 1994. In March of 1994, the County 
Commissioners approved additional funding for the shared-ride program, on condition 
that CATA achieve some deficit cutting measures. At about that time, CATA contracted 
with Liberty Taxi Service to operate the rural routes. In the spring of 1994, CATA also 
faced legal action by "at least one private carrier that the Authority had previously 
contracted with for the provision of shared-ride services." State regulations2 require 
CAT A to use private carriers in its shared-ride program. 

The Claimant drove a bus for the city routes from August of 1989 through June 
30, 1992. From May of 1990 through June 30, 1992, she also drove a rural route for 
Hubbard Bus Service, a subcontractor of CATA The Hubbard Bus contract for the 
driving of the rural routes was not renewed after June 30, 1992, when CATA took over 
direct responsibility for coordination and operation of the rural route (shared-ride) 
program. From July 1, 1992 until March 11, 1994, the Claimant drove a rural route bus 
for CATA (CAT A's resolution to suspend that activity February 1, 1994, apparently was 
postponed). During those 20 months, she frequently worked in the CAT A office on 
matters pertaining to the fixed-route (Sectiort 18) serviee~ This work included making 
audio tapes of schedules f<>r blind passengers, revising schedules for detours, helping • 
to pick up money, count it, and deliver it to the bank, and general office duties. 

By letter of March 14, 1994, delivered to the Claimant on March 15, CAT A 
notified her that her employment was to be terminated March 28, 1994, "due entirely to 
downsizing of the driver staff, as certain routes of the Authority under the shared-ride 

267 Pa. Code 425.13(a)(c) reads, in pertinent part "Private carriers shall be given the fullest 
opportunity to offer services in a coordinated system .. : 
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program are to be undertaken by a subcontractor." For the last two weeks of her 
employment with CAT A, she worked in_ the office instead of driving a bus. During these 
two weeks, CAT A's Acting Executive Director told the Claimant that he wanted to keep 
her employed in the office but that there was no money to do so. On March 24, the 
Claimant was directed to check specifications in the bids received for CAT A's purchase 
of a new van to be used in the shared-ride program. CATA purchasectthe van entirely 
with State funds via a grant dedicated to purchasing capital equipment (that is, the 
money could not have been used to cover the cost of continued employment of the 
Claimant or other personnel). The van was delivered in September of 1994. The 
Claimant was not required to report for work on her last official day of employment, 
Monday, March 28, 1994. The next month, CATA hired a new, part-time employee to 
work in the office, funded by the Green Thumb Program, which helps older citizens with 
little work experience obtain work with public agencies. No CATA funds or Federal 
Transit Act funds supported that position. 

On March 23,1994, the Claimant showed her supervisor the Section 13(c) 
Warranty and asked why she had not received a 60-day notice of layoff under Section 
B(2)(b) of the Warranty. The supervisor replied that he was unaware of the Warranty. 
The Claimant then gave the booklet containing the Warranty and Guidelines to her 
supervisor, who gave it to CATA's Solicitor to review. On Friday, March 25, 1994, a 
letter from CAT A's solicitor stated that the Claimant was not covered by the Warranty 
protections. The Claimant then asked for a form to file a claim for protections under the 
Warranty. Her supervisor replied that he did not know of such a form. Two months 
later, on May 26, 1994, the Claimant gave CATA a copy of the letter dated May 31, with 
which she intended to present this claim to the Department of Labor (Department). 

CLAIMANTS POSITION 

The Claimant believes that she is covered by the Warranty as a transportation­
related employee of an employer providing transportation. services assisted by the 
Project. She also maintains that she is eligible for these protections as an employee 
gof any other surface public transportation providers in the transportation service area 
of the project,• as specified in Section A, paragraph one. of the Warranty. Stating that 
she was laid off because CATA subcontracted the routes she was driving, the Claimant 
interprets Section B(2)(b) of the Warranty to require that CATA should have given her a 
60-day notice of layoff. She seeks compensation for that 60-day period, less the two 
weeks' notice she did r:.eceive. · · 
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RESPONDENTS POSITION 

CATA initially argues that this claim is untimely filed. Second, CATA believes 
that the Claimant is not eligible for Warranty protections because she did not work 
primarily on CATA's Section 18 operation (the fixed-route program), ancfbecause the 
work she performed in that operation was not signi'ficant enough to make her eligible · 
for the protections attached to that operation. CATA also defends its failure to provide 
the Claimant with a 60-day notice by asserting that such failure, and the layoff itself, 
resulted exclusively from a financial shortfall in operation of the shared-ride program. 
CATA maintains that any adverse effects encountered by the Claimant did not result 
from the Section 18 project( s) or Federal funding of those project( s ). 

DISCUSSION 

Timeliness and Jurisdiction 
. . 

Section 8(5) of the Warranty requires a claimant to file a claim with the Recipient 
within 60 days of the date of termination or layoff. 

The Recipient or other legally responsible party designated by the Public 
Body ... will make the necessary arrangements so that any employee covered by 
these arrangements. or the union representative of such employee, may file a 
claim of violation of these arrangements with the Recipient within 60 days of the 
date he is teiminated or laid ofl .. (Emphasis added). 

In considering this 60-day ·filing requirement, it is necessary to note that this provision 
is contingent upon the Recipienfs making the necessary arrangements so that an 
employee can file such claim. Since the Recipient had made no arrangements for filing 
claims, within 60 days or otherwise, the Claimant cannot be found in violation of the 
sixty-day filing limitation. As provided in paragraph 8(4) of the Warranty: 

A-458 

Any dispute or controversy arising regarding the application, interpretation, or 
enforcement of any of the provisions of this arrangement which cannot be settled 
by and between the parties at interest within thirty (30) days after the dispute or 
controversy first arises, may be referred by any such party to any final and 
binding disputes. settlement procedure acceptable to the parties, or in the event 
they cannot agree upon such procedure, to the Department of Labor. .. for final 
and binding determination. (Emphasis added.) 
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This dispute first arose when the Claimant requested from her supervisor, on March 23, 
a 60-day notice of layoff under the Warranty. The parties could not re~olve the dispute 
within 30 days. There is no indication that either party sought the other party's 
agreement to any other arbitration procedure. In the absence of mutual agreement 
upon any other final and binding dispute resolution procedure, it was appropriately 
referred to the Department of Labor for final and binding determination. 3_ 

Even if the 60-day period were applicabl~ here, this claim still would be timely. 
When CATA gave the Claimant the notice dated March 14 that she would be laid off 
two weeks from that date, the last day of her employment became Monday, March 28.4 

CAT A's subsequent decision that she need not report for work on that final Monday did 
not change the official date of her layoff. In reckoning the 60-day period for filing this 
claim, the correct starting point would be March 29, the first day following the 
Claimant's last official day of employment. On May 26, CATA received a copy of 
Claimant's letter dated May 31, whereby she intended to file her claim with the 
Department of Labor. This gave CAT A notice of the claim not later than 59 days after 
the date of her layoff. The fact that the letter was dated May 31 had no effect on when 
CAT A received notice. 

Moreover, the Claimant had shown CAT A the Warranty on March 23 and 
inquired as to CAT A's failure to provide her with the 60-day notice. This was after 
notice of her layoff but prior to the date of her layoff. This put CAT A on notice of the 
claim and of the Claimant's interest in obtaining the Warranty's protections. This action 
also afforded CAT A the opportunity to preserve necessary information and to respond 
to the alleged violation in a manner consistent with the Warranty and CAT A's best 
interests. Thus, even though the recipient had ·not established the required claims 
procedure, the Claimant substantially performed the substance and purpose of such 
notice requirement, prior to the beginning of the 60-day period, and her claim would be 
timely on that basis. 

3Cf. ATU LOCAL 1363 v. RIDOT, 92-18-6 {1996), U.S. DOL, Employee Protections Digest, p. A-
436, U.S. DOL, Division of Statutory Programs (mitial filing of claim with Department of Labor was upheld 
where transit authority had made no provision for filing claims and refused to treat with the Union when it 
sought to file a claim under the protective arrangement). 

4
The two-week notice beginning March 14 was not delivered to the Claimant until March 15, giving 

her less than two weeks' notice. For purposes of th~ claim it is not necessary to consider what significance 
this may have had on her employment, and whether it would justify allowing her one or more additional 
days in which to file a claim. 
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As a separate argument, CAT A points out that the Claimant did not file a formal 
claim with CATA, contrary to the expectation in Section 8(5). However, in the absence 
of the necessary arrangements for filing of a formal claim, it was impossible for the 
Claimant to file a formal claim. Moreover, thanks to the Claimant's initiative, CAT A did, 
in fact, have an opportunity to resolve her claim at the local level, which is the purpose 
of the expectation that a formal claim would be filed first with the responsible transit 
employer. Using this opportunity, CATA responded on March 25 that she was not 
eligible for protections under the Warranty. 

Scope and Purpose of the Warranty 

CATA believes that the claimant is not eligible for the Warranty's protections 
because she was not assigned to CAT A's Section 1 B program, the fixed-route service 
in the city, but instead was assigned to the shared-ride program (the rural routes), as 
her primary duty. However, whether the Claimant worked primarily in the Section 1 B 
program or not does not determine whether she is covered by the Warranty. In Section 
A, General Application, paragraph one, the Warranty states that it: 

.. . shall apply for the protection of the transportation related employees of any 
employer providing transportation services assisted by the Project ("Recipient"), 
and the transportation related employees of any other surface public 
transportation providers in the transportation service area of the project. 
(Emphasis added.) 

As identified by the Claimant, she unquestionably was an employee who provided 
services related to transportation. and she worked for an employer who provided 
transportation services assisted by the project There is no requirement that she be 
employed directly in a project activity funded by the Federal grant Thus, she is 
covered by the Warranty under the first condition in Section A. paragraph one. Even 
if, arguendo, she were to be considered to have been employed in the rural routes by 
an employer who did not provide transportation services assisted by the project, she 
nevertheless would be covered under the Warranty on the basis of the second 
condition of Section A, paragraph one. 

In addressing the scope of protections provided by the Warranty, the Claimant 
argues that "these guidelines were drawn up to protect employees like myself who try 
to give their best to their employer and yet are dismissed because comers have to be 
cut and the employee suddenly finds themselves without a job." The Special Section 
13(c) Warranty protections are not that broad. The Warranty serves, in grants and 
projects under Section 1 B of the Federal Transit Act: 
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... to protect the interests of employees affected by such assistance ... 5 

~ - -. 

The Warranty does not provide a safety net for an individual employee who simply is 
"dismissed because comers have to be cut.· Rather, under provisions required by 
Section 13(c)(3), the Warranty protects an employee's conditions of employment which 
may be affected by the Federal assistance. 

Result of a Project 

The Claimant seeks a 60-day severance payment because CATA failed to give 
her a 60-day notice as required by the Warra11ty in Section B(2)(b): 

The Recipient or legally responsible party shall provide to all affected employees 
sixty (60) days' notice of intended actions which may result in displacements or 
dismissals or rearrangements of the working forces. In the case of employees 
represented by a union, such notice shall be provided by certified mail through 
their representatives ... 

For a non-union employee, such as this Claimant, this notice provides early 
communication of the possible change in her employment status which may, or may I 
not, generate protections pursuant to Section 13(c)(3) provisions (protection of the 
employee against a worsening of his conditions of employment). As a Section 13(c)(3) 
protection, the alleged harm and/or its effects must be a result of a project in order for 
the .60-day notice provision to apply to a non-union employee. 8 See, for example. 
paragraph 7(a) of the National (Model) Agreement. pertaining to dismissal allowances, 
incorporated into the Warranty by reference in Section 8(3) of the Warranty. The result 

·of a project can be direct or indirect. and the protections apply even if other factors also 
may have affected the employee's interests. This notice provision in the Warranty. 
however. does not intend to require a 60-day notice of layoff. per se. before each and 
every layoff. In situations affecting a non-union employee's conditions of employment. 
only such situations that potentially could be a result of Federal assistance for a 
Section 18 project would require the 60-day notice. I note. however. that this 
interpretation does not limit any potential remedy (e.g .• dismissal allowance or back pay 
for part or all of the period) for failure to provide the 60-day notice. 

5Section 13(c) of the Federal Transit Act (formerly the Urban Mass Transportation Act). 

61n other situations; such as questions conc~ming continuation of collective bargaining rights, it is 
not always necessary to indicate a result of a project See, e.g .• A TU LOCAL 1363, n.3, above. 
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In this case, the Claimant argues that she was laid off because the rural route 
activity was contracted out to Lafayette Taxi Service in the Spring of 1994. CATA 
agrees with this, but adds that the rural routes were funded entirely by State and local 
money. Although the Claimant did work from time to time on CAT A's city routes 
(funded by grants under Section 18 of the Federal Transit Act), that alone is not 
enough to activate the Warranty's protections. To apply the Warranty""s protections in 
this claim, there must be some connection between the Federal assistance and the 
harm or other effects that concern the Claimant. In this case;·no such connection 
appears. CATA has met its burden of proof by showing that the loss of the Claimant's 
job was due entirely to matters unrelated to the Federal funding: a decline in fare box 
revenue. insufficient State and local assistance, and a state regulatory requirement that 
"[p]rivate carriers shall be given the fullest opportunity to offer services in a coordinated 
system .. : Seen. 2, above. The fact that, after laying off the Claimant, CATA was able 
to find alternate, external, non-FTA sources of dedicated funds to hire a part-time 
employee and to purchase a van, does not suggest a connection to the Federal funding 
in this case, nor does it suggest that the Claimant has received improper consideration 
under the Warranty. CATA has demonstrated that no Federal funds were applied to 
the rural route program for which the Claimant had worked. Further, there is no 
indication that the Section 18 funding of CAT A's fixed-route program (the city routes) 
had any direct or indirect effect upon the Claimant. Nor do the facts suggest that the 
Federal funding facilitated CAT A's use of other funds elsewhere that otherwise might 
have been used to continue and/or protect the Claimant's conditions of employment. 
CATA also has demonstrated that Federal funds have not been, and will not be. 
applied retroactively to support the events that are the focus of this claim. 7 

DECISION 

It is true, unfortunately. that the Claimant has been worsened in her employment 
However, since that worsening did not result at least partly from the Section 18 funding 
under the Act, the Warranty's protections do not apply to that worsening. CATA 
correctly concludes that the • ... Authority acted in the most prudent way imaginable by 
trying desperately to reduce costs and continue to operate its shared-ride rural 
transportation program.· For the reasons discussed above, I concur in CAT A's 

7 
See also, CERTAIN CAPTAINS v. VALLEJO, OSP case no. 94-13c-20 (1995), Employee 

Protections DiQe~ U.S. DOL, OSP, p. A-412. (Evl!n.though a grant had been approved, the City of Vallejo 
demonstrated that no funds "under the grant had been drawn or used by the City for any 
purpose, and there had been no changes or rearrangement of forces in anticipation of the funding. 
Therefore, no result of the project was found). 
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decision that the Claimant is not eligible for protections under the Special Section 13(c) 
warranty in this situation. CATA was not obligated under the Warranty to provide the 
Claimant with a 60-day notice of layoff. This decision is final and binding on the 
parties. 
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In the matter of arbitration between: 

) 
JOHN G. WILLIAMS ) 

Claimant ) 
~ ) OSP Case No. 95-13c-6 

) 
MASSACHUSETTSBAY ) 
TRANSPORTATION AUTHORITY ) Issued: March 26, 1996 

Respondent ) 

Summary 

Under a Section 13(c)1 Settlement Agreement negotiated between the employer 
and its unions, Claimant executed a Waiver and Release in exchange for 
payment, in a Section 13(c)claim. The Department found the waiver appropriate 
under Section 13(c). The employee's belief that the waiver applied only to 
wages did not allow him to pursue other Section 13(c) protections arising from 
the same fads and events. 

Origin of the Claim 

This claim arises under one or more protective. arrangements certified by the 
Department of labor as satisfying the requirements of Section 13( c)of the Federal 
Transit Act (FT A). 2 Each certification relies principally upon the December 10, 197 4 
Section 13(c) Agreement negotiated between Massachusetts Bay Transportation 
Association (MBT A) and the Railway Labor Executives Association~ the Congress of 
Railway Unions, the Brotherhood of locomotive Engineers, and the Amalgamated 
Transit Union. The certification included additional conditions as required by the 

1Section 13(c) is recodified at 49 U.S.C. §5333b, by Public Law 103-272, § 1 (c) (July 5, 1994}, 108 
Statutes 835. .· 

2 Formerly the Urban Mass Transportation Act (UMTA) of 1964, as amended (49 U.S.C. App. § 
1609}, the Federal Transit Act is recodified at Tille 49 U.S.C. Chapter 53, 
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Department under Section 13(c). Each pertinent certification is incorporated into a 
grant contract between the MBTA and the U.S. Department ofTransp<;')rtation. The 
Claimant was employed in commuter rail service of the Boston & Maine Railroad 
(B&M), which provided mass transit in the service area of the MBTA projects. Under 
the certified arrangements, therefore, he is a mass transit employee covered by the 
protective arrangements. 

Jurisdiction 

The Department's jurisdiction to arbitrate Section 13(c) claims arises from the 
terms of the certification of the pertinent grant( s) under Section 13( c) of the Act. Where 
the certification includes a negotiated Section 13(c) agreement, the arbitration 
procedure in that agreement governs the arbitration of claims of employees 
represented by the unions that have signed the agreement. To protect other 
employees covered by the certification, it is the practice of the Department to require, in 
the certification, that the grant recipient afford them substantially the same levels of 
protection as are afforded to those employees represented by the signatory labor 
organization(s). The Claimanfs Union, the International Federation of Professional and 
Technical Employees (IFPTE) was not signatory to the negotiated 13(c) Agreement in ( 
this case. Therefore, the Claimant is covered by the substantially equivalent 
protections required in the certification. 

The certification's requirement for substantially equivalent levels of protections 
includes both substantive and procedural protections. See Congress of Railway 
Unions v. Hodgson. 326 F.Supp. 68 (1971), n.B, Opinion of Assistant Attorney 
General Wm. H. Rehnquist ( 4. The statute provides no basis for distinguishing between 
"substantive" and •procedural• benefits.). 3 Paragraph 13 of the MBTA's 197 4 13( c) 
Agreement provides for arbitration of employee protections dispute$ for 13mployees 
specifically covered by the Agreement. Thus, "substantially the same levels of 
protections" includes and requires arbitration of disputed claims not covered by the 

3 Although Hodgson and the Rehnquist Opi~fon addressed Section 405 of the Rail Passenger 
Service Act, those employee protection requirements are patterned after, and are essentiaiJy identical to, 
the requirements of Section 13(c). Hodason. n.6 and accompanying text 

3/97 u.s. Department of Labor / Division of Statutory Programs A-421 



EMPLOYEE PROTECTIONS DIGEST 

Agreement. Where, as here, the parties have not agreed upon any other procedure 
for arbitration of their Section 13( c) dispute, the Department provides-that arbitration. 4 

Background 

In 1976, MBTA purchased the facilities, property, equipment and rights of way 
previously owned and used by B&M in providing the commuter rail service. In this 
acquisition, MBTA used Federal funds (grant #MA 23-9006, certified September 23, 
1976) under Section 13(c) of the Urban Mass Transportation Act. From the 1976 
acquisition through December 31, 1986, MBTA continually contracted with B&M to 
operate. and provide the labor for this commuter rail service. In November of 1986, 
following a public bidding process, MBTA awarded that contract to Amtrak, effective 
January 1, 1987.5 On or about December 31, 1986, B&M abolished the Claimant's 
position and assigned him to the Commuter rail survey and engineering department. 
MBTA hired him January 12, 1987 as a construction inspector. 

The Claimant alleges that, in the loss of his B&M position, he has been 
worsened with respect to his employment status, seniority rights, pension, job security, 
and vacation benefits. MBT ,A. requests that, before considering the facts and ·events of 
this claim,Ule Department bifurcate this case and determine first whether the "MBT A 
13(c) WANER AND RELEASE" executed by the Claimant on April 14, 1993, bars him 
from pursuing protection of additional benefits in this claim. MBTA asserts that if the 
waiver stands there will be no need to consider the substantive case. The Department 
aproved the MBTA's request for bifurcation. 

Waiver 

As set forth by the MBTA. and corroborated by the Railway labor Executives 
Association (RLEA), the following uncontested facts apply to this waiver. On February 
20, 1991, the MBTA and the RLEA (representing many of MBTA's rail unions), and the 

4 
See, e.g., LOCAl103, ATU v. WHEEUNG, DEP case no. 77-13c-5 {1977), Employee Protections 

Digest (Digest), U.S. Department of Labor, Office of Statutory Programs, p. A-61 (As a result [of the 
requirement for substantially the same level of protectionsL the Department of Labor is authorized to resolve 
the issues raised by the non-signatory employees through their collective bargaining agent rather than require 
them to be submitted for private arbitration). 

5For a <fiScussion of this takeover and change. of contractors, see CANGIAMIL.A v MBT A. OSP case 
no. 91-13c-1 {1995), Employee Protections Digest, U.S. DOl, Office of Statutory Programs, p. A-403 
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Claimant•s union, IF PTE, entered into a procedural agreement for processing Section 
13{c) claims arising out of the 1987 change in commuter rail operators., Pursuant to 
that Agreement, the Claimant submitted an .. Application for Section 13(c) Benefits" form 
to the MBT A. On February 23, 1993, the MBT A, RLEA and IFPTE executed a 
Settlement Agreement to resolve all outstanding Section 13( c) claims arising out of the 
i 987 change in MBTA's commuter rail operators. As part of the Settlement, MBTA 
provided a substantial sum of money to the RLEA, which then had responsibility for 
determining the appropriate amount to disburse to approximately .900 individual 
claimants. Paragraph 5 of the Settlement Agreement releases MBTA: 

from any and all claims, promises, .. .liabilities, [etc.] ... under the 1974 13(c) 
Agreement, any collective bargaining agreement, [etc.]. .. arising out of orin any 
way related to the_ change in 1987 of the independent contractor operating the 
MBTA commuter rail service from the B&M to Amtrak or any federally assisted 
project in connection with such change ... The RLEA and the unions, and each of 
them, understand and agree that this release constitutes and may be asserted 
{by the MBTA] as a complete defense and bar to any Claim which has been or 
may be asserted by them or by any person or entity on their behalf... 

Thus, the Agreement provided monetary relief to this group of employees affected by 
the 1987 change in contractors, in exchange for, among other things, comple~~ ( 
discharge of the MBT A from any further obligation towards those employees. The only 
exception to this release was for a daimant who rejected the settlement, under 
procedures provided for in Paragraph 3 of the Settlement Agreement 

In conjunction with the Settlement Agreement between the MBT A and the 
unions, each claimant receiving payment was required to sign an individual Waiver and 
Release on or before April 14, 1993. That individual Waiver and Release induded the 
~~~ -

3{97 

... In connection with the Februaiy 23, 1993 SETTLEMENT AGREEMENT 
between the MBTA and the Railway Labor Executives' Association and the 
railroad unions (including the union of which I am or was a member) ... and as a 
condition of my acceptance of the amount to be distributed to me pursuant to 
that SETTLEMENT AGREEMENT, I hereby waive and relinquish any and all 
claims that I have or may have against MBTA and its contractors under the 1974 
23(c) Agreement ... arising out of, or related to, MBTA's 1987 change in the 
operator of its commuter rail lines, including any claim against MBTA and its 
contractors. I ff.!rlher hereby release. the RLEA, and the union of which I am or 
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was a member, of liability for any claim or complaint of any kind which I may have under 
the 1974 13(c) Agreement .. .in connection with the decision to settle the-dispute with the 
MBTA, or the February 23, 1993 SETTLEMENT AGREEMENT or any provision of that 
agreement. 

Along with the release form, every claimant received a "Notice Concerning Settlement 
Under 1974 'Section 13(c)' Agreemenr and a "Settlement Rejection Form." The Notice 
expressly stated the amount to be paid by the MBTA and advised any covered 
employee wishing to make a claim to submit such claim to their union. The Notice also 
advised that each employee had the option of rejecting the settlement offer and 
pursuing his Section 13(c) claim individually against the MBTA The Claimant did not 
execute the Settlement Rejection Form. 

In this matter now under consideration by the Department of Labor, the Claimant 
signed and executed the Waiver and Release. He acknowledges this, but maintains 
that the waiver was only for "monies owed me, and was for only 75% of what due to 
me." He also supports his position with the fact that "[n]one of these Waiver and 
Release forms were approved by the Department of Labor as prescribed by Federal 
Law." The Claimant does not consider the waiver to apply to lost rights and benefits 
(employment status, seniority rights, pension, job security and vacation), because "all 
of the other unions and personnel taken over by Amtrak maintained all of their seniority 
and other benefits." 

Discussion 

The Department does not routinely accept a purported waiver of employee 
. protections established pursuant to Section 13(c). See, for example, SCHAFFER V. 
GOLDEN GATE, DEP case no. n-13c-1 (1979), Employee Protections Digest, U.S. 
Department of Labor (Digest), p. A-119 (non-union employee's waiver was rejected); 
PETERSON V. SOUTHERN PACIFIC, DEP case no. n-C1 6-23 (1978), Digest, p. B-74 
(exempt employee's signing of a settlement agreement indicating salary preservation 
held not applicable to foreclose his pursuit of other benefits. " ... [T]he Department 
cannot recognize any subsequent arrangement which would abrogate the terms of the 
employee protective agreement."); STRECKER V. BURLINGTON NORTHERN, DEP 
case no. 77-C1-14 (1977), Employee Protections Digest p. B-64 (former exempt 

6
Appendix C-1 is incoq,orated as part of1he minimum benefits required under Section 13(c), by 

reference to Section 5(2)(f)of the Act of February 4, 1887 (1he Interstate Commerce Act). Section 5(2)(f) is 
recodified at 49 U.S.C. §11347. 
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employee held not required to agree to proposed waiver described as preventing 
pyramiding of benefits addressed in Appendix C-1, the certified protections). 

The instant waiver situation is distinguishable from the above situations, 
however. First, this waiver is not limited to one or more specific types-"Or categories of 
benefits (e.g., salary). Second, the instant waiver resulted from furl collective 
bargaining in good faith between the MBT A and many of its unions, including the union 
representing this claimant. Second, continuation of collective bargaining is one of the 
primary protections required by Section 13(c). The Department has continually 
recognized a union's right to negotiate changes in the benefits and/or protections 
applicable to the employees it represents. Appropriate changes negotiated through full 
collective bargaining have a presumption of validity under Section 13(c), and the 
Department generally would review such negotiated changes only to ensure that the 
bargaining was fair and in good faith, and that the result is not repugnant to the Act. 
Third, the Settlement Agreement and the Waiver and Release are straight forward in 
their terms and not inconsistent with, or unconscionable under, the requirements of the 
Act and the terms of the pertinent Section 13( c) certifications. 

Of special significance in considering this waiver is the fact that the Waiver and 
Release was executed between the unions and the employees they represent, rather 
than between the MBTA and the employees. The unions involved in negotiating the 
Settlement Agreement and the terms of the individual Waiver and Release forms are 
exceedingly well-experienced in employee protections generally, and in Section 13(c) 
employee protections specifically. There is no question of whether they might have 
been at an unfair disadvantage in those negotiations. The MBT A also is very well­
versed in the area of Section 13(c) employee protections. Additional significance lies 
in the fact that this waiver is limited to claims arising from the specific event at issue, 
the 1987 change in contractors, rather than seeking to waive all claims for employee 
protections without limitation. Finally, this Claimant has brought his claim here as an 
individual and is not represented in the claim by his union, which is a party to the 
Settlement Agreement. 

With respect to the Claimant's argument that he does not believe that the 
Waiver and Release apply to such "nonmonetary'' benefits as vacation, pension, or 
seniority, such personal belief, without more. does not have sufficient weight to offset 
the clear language of the waiver he executed: 
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.. .in order to obtain benefits in conner;tion with MBTA's 1987 change in the 
operator ... in connection with the [negotiated] SETTLEMENT AGREEMENT ... and 
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as a condition of my acceptance of the amount to be distributecl to me pursuant 
to that SETTLEMENT AGREEMENT, I hereby waive and relinquish any and all 
claims that I have or may have against MBTA and its contractors under the 197 4 
13(c) Agreement ... arising out of, or related to, MBTA's 1987 change in the 
operator of its commuter lines ... 

This broad and unambiguous language is not limited to claims involving monetary 
benefits. Moreover. the Claimant had an option of choosing to execute a Settlement 
Rejection Form, which clearly explained that by doing so he would retain his right to 
pursue his separate claim for full13(c) protections and benefits, but that he would have 
to do so individually and without payment under the Settlement Agreement He did not 
choose that option, instead accepting a substantial payment distributed to him under 
the Settlement Agreement in exchange for the waiver he executed. Since the instant 
claim arises squarely out of the 1987 change in contracted operators, the Claimant has 
waived his right to pursue this claim. Further, Paragraph 2 of the Settlement 
Agreement provides that the unions "fully indemnify the MBTA for any and all losses, 
damages ... liabilities, costs, expenses ... incurred in connection with any such 
[subsequent claim arising out of these events, or other} Challenge." This 
demonstrates that, at the time of negotiations, the unions also intended the broad 
scope of the Settlement Agreement and the Waiver and Release that MBTA describes 
here, reinforcing MBT A's position. 

In the face of the strong factual support of the MBTA's position in this case, and 
the clear lanaguage of the Settlement Agreement and the Waiver and Release, the 
Claimant's belief that the Waiver and Release applied only to wages cannot overcome 
the fact that he waived his opportunity to pursue this claim for any and all rights and 
benefits under Section 13(c) with respect to the 1987 change in operators. Nor can 
AMTRAK's treatment of other employees affect this outcome, inasmuch as such 
treatment was independent of, and unrelated to, this waiver and release to the extent 
addressed in this record. As to the Claimanrs argument that the Settlement Agreement 
is invalid because it was not certified by the Department of labor, such argument is 
misplaced. Section 13(c) requires the Department to certify that fair and equitable 
arrangements are made to protect the interests of employees affected by Federal 
assistance included in a pending grant application under the Act. The Settlement 
Agreement was not part of an application for Federal assistance, nor did it seek to 
modify the terms of any 13(c) certification. Therefore, the Department's cerflfication of 
the Settlement Agreement was not required. 
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In view of the above, the Department finds that the Settlement Agreement and the 
individual Waiver and Release are valid and acceptable under Section 13(c). The 
MBTA's request that this claim be dismissed as barred by the waiver is upheld. 
Therefore, it is not· appropriate to consider the substance of this case,-- and this claim is 
dismissed with prejudice. This arbitration decision is final and binding upon the parties. 

Charles L Smith 
Deputy Assistant Secretary of Labor 
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In the matter of arbitration between: 

L.ARY V. DART 
OSP case no. 95-13c-7 May 31, 1996 

Decision 

Dear Claimant: 

You have filed a claim for Section 13(c) employee protections with the 
Department of Labor (DOL). You claim that the Dallas Area Rapid Transit(DARn has 
violated the applicable Section 13(c) Arrangements in the following ways: 

-placing you on administrative leave with pay, pending investigation of an action 
you took in the performance of your job, 

-denying that this enforced, administrative leave with pay has had an adverse 
effect on you, 

-failing to accord you a hearing on your case before the DART Trial Board, 
following your pursuit of your grievance through the procedure provided for in 
the Dart Personnel Policy Manual (DPPM). 

In filing and describing your claim, however, you have not given any suggestion as to 
how these matters might relate to a Section 13( c) project, other than your allegation 
that "DOL required DART to establish· the DPPM in 1988 as a condition to receiving 
federal transit funds then and in the future. Your complaint appears to lie solely within 
the· DPPM as an individual employee grievance and not within the scope of Section 
13(c). 

If you mean to argue that DART has failed to preserve and continue rights, 
privileges and benefits, contrary to paragraph (3)(a) of the Section 13(c) Arrangements,~ 
the facts you have provided do not support such an argument. Section 8. ?(A) of the 
DPPM specifically provides authority for DART to place an employee on administrative 
leave with pay in this situation: 

A-434 

A. Pending Investigations. When an employee is suspected of a violation of an 
Authority, city, state, or federal law, rule or policy which, if proven, would justify 
suspension or cfischarge, but an investigation determining the exact nature and 
extent of the violation is in progress or incomplete, the employee may be placed 
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on leave with pay pending the outcome of the investigation and the imposition of 
disciplinary action. (Emphases added.) 

Thus, under the language of Section 8. 7(A), DART has acted within its rights under the 
DPPM. Your July 6, 1995, reading of the provision, to require that an employee cannot 
be placed on this administrative leave without imposition of disciplinary action, absent 
additional substantiation for your interpretation, is contrary to the language of the 
provision. 

With respect to the adverse effects of DARTs action under DPPM Section 
8. 7(A), I recognize that you have encountered some or all of the adverse effects of 
being placed on administrative leave. However, inasmuch as the DPPM specifically 
provides authority for placing an employee on leave with pay, it cannot be said that 
those adverse effects (such as possible harm to one's reputation) that may attach to 
being placed on administrative leave constitute a basis for grievance and redress under 
the DPPM. 

With respect to the denial of a Trial Board hearing, the facts that you have 
provided do not show that a Trial Board hearing was required. As DART noted in 
responding to your grievance at the several steps, your grievance has not shown the 
alleged violation of the DPPM, nor the prohibited harm, necessary to a grievance. 

Finally, the suggestion that your employment may have been terminated without 
just cause lies outside of the scope of these Section 13( c) protections, inasmuch as it 
pertains exclusively to your performance of your individual job and DARTs evaluation 
of that performance. Section 13(c) protections do not preclude discharge for just 
cause, not do they generally address standards for, and review of, decisions as to the 
presence of just cause. Such matters normally are addressed 1n a collective bargaining 
agreement and/or in personnel policies and procedures. Here, the DPPM, developed 
through DARTs meet and confer process with Local 1338 of the Amalgamated Transit 
Union, addresses considerations of dismissal for just cause .. 

Finding nothing in your claim to indicate a violation of DARTs Section 13(c) 
Arrangements, I am closing this case. This claim is dismissed as of the date of this 
letter. 
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SinCerely yours. 

,[1 /;,1 .11, /·' r·· 
f "/ '·- . . -,t- \r.<_ ,?' 

·t..L...'-'-.L- 'l.__c_ .... c...· 

Bruce M. Leet 
Arbitrator 
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Mr. James P. Connor 
Directing Business Representative 
lAM District Lodge No. 38 
299 Newport Avenue, Suite 1 0 
Quincy, MA 02170 

November 7, 1996 

re: lAM LODGE 38 v. MBTA, OSP case no. 96-13c-1 

Dear Mr. Connor: 

By letters of June 24 and September 3, 1996, I requested the Lodge 38's 
position on whether, why and how, the Department of Labor has jurisdiction in the 
above-styled claim for employee protections. Folfowing an extension of time for reply, 
the Union's position was due postmarked October 17, 1996. I have received no 
response on this matter of jurisdiction since extending the date for reply to October 17. 

Given the concerns mentioned in my letter of September 3, and the silence of 
the Union in response thereto, it is not clear as to whether the Department of Labor has 
jurisdiction to arbitrate this claim. In view of the fack of response, therefore, this claim 
·is dismissed without prejudice effective with the date of this letter, provided that if the 
Union should seek to reinstate, or otherwise pursue, this claim before the Department, 
the Union first will need to satisfactorily explain the basis for asserting the Department's 
jurisdiction. 

Sincerely yours, 

1: ~ /- .. ~ 
·,_~_> .• ,,_, - ---1~"/t k~{y 
:' \,.,c,-'-.t_c.....-"'" . 

Bruce M. Leet 
Appeals Supervisor 
for Employee Protections Claims 

cc: Frank McDonough, Director of labor Relations, Massachusetts Bay Transportation 
Authority, 1 0 Patk Plaza, Boston, MA 02116 
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In the matter of arbitration between: 

AFSCME lOCAl125 
Claimant 

) 
) 
) 
) 
} 

OSP Case No. 96-13c-2 

v. 

DAllAS AREA RAPID TRANSIT 
Respondent 

J 
) 
) 

Issued: August 1. 1997 

Summary 

DART amended its Draft Personnel Policy Manual as it applied to its salaried 
employees .. AFSCME claimed that the changes were not consistent with the 
Section 13(c) requirements. DART applied the National Labor Relations Act 
requirement for showing majority representation to AFSCME's claimed status 
as bargaining agen~ anrf denied that AFSCME. had status to represent 
salaried employees at DART. The Deparlment closed the case without 
decision, and without prejudice to further claims by AFSCME or any salaried 
employee of DART. 

TheCfaim 
This claim arises u_nder the terms of a prot~ctive Arrangement certified by the 

Department labor (Department) on September 30. 1991. as pursuant to the requirements 
of Section 13(c) of the Urban Mass Transportation Act (UMTA).' That certified 
Arrangement includes· the Departmenfs letter of certification and its Attachment A • 
f'.~angement Pursuant To Section 13(c) of the Urban ~TranspOrtation Act of 1964. ")­
and Attachment B \Section 8.10, General Grievances.'~ and "Section 8.11. Modification." 
of the Dart Personnel, Policy Manual)~ DART has agreed to that certified Arrangement in 
all pertinent, subsequent grant contracts with the U.S. Department of Transportation for 
Federal transit assistance. Under numbered paragraph 4 of the Department of labors 

-
'Formerly 1he Urban Mas$ Transportat;oo Ad (UMTA) of 1964, as amended (49 U.S. C. App. § 1601). 

the Federal Transit law is recodified at Tide 49 U.S. C. Chapter 53. by Public law 103-272. § 1(c) (Julys. 
1994), 108 Statutes 835. Section 13{c) is recodified at 49 U.S. C. §5333(b). 
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certifacation letter. mass transit employees in the service area who are not spetifically 
covered by Attachment A can bring a dispute thereunder to the ·Department of Labor 
(Department) for resolution. The American Federation of State~ County and Municipal 
Employees Local125 (AFSCME) brings this ctaim for employee protections thereunder on 
behalf of the salaried employees of Dallas Area Rapid Transit (DABT). including Janette 
Hill and Thomas Hodge, Chapter Co-Chairs of local 125. AFSCME has exhausted 
avairable local remedies and. in compliance with Paragraph 16 of the certified 
Arrangement and Paragraph 4 of the Department's letter of certification, now submits this 
dispute to the Depar1melit for a final and binding resolution. AFSCME alfeges the 
following violations of, and/or failures to comply with. DARTs certified protective 
Arrangement 

a. DART refuses to acknowledge AFSCME local 125 as the bargaining 
representative for Salaried Employees; 

b. DART amended the Dart Personnel Policy Manual (DPPM) without following 
the required procedure for modification set forth in "Section 8.11, 
Modification... of the DPPM and included in DARTs Section 13{c) 
Arrangement 

c. DART amended the (DPPM) with respect to salaried employees without 
. sufficient participation of all DART employees and/or of AFSCME as the 
salaried employees' bargaining representatiye for (meet-and-confer 
purposes); · 

d. fn amending the DPPMP DART divested salaried employees of protections 
which they previously had and which DART continues to provide for its ~ 
salaried emplOyees; 

. . 
e. DART maintai1_1s that its sara ned employees are outside the scope· of Section 

13{c). and has annour.red its intention to evaluate and decrease employee 
benefits for Salaried Employees. ' · 

. Findings of Fact 
lh 1983. DART acquired the assets of the predecessor Dallas Transit System. 

agreeing to be responsible for all employee protective arrangements required by raw.2 

Since then, both salaried and non-salaried DART employees hat!-been covered by the 
same set of personnel rules and pof~eies. the DPPM_ In 1995. DART changed this by 
developing an Administrative Emproymept Manual (AEM). which now appf;es to DARTs 

2 ~~Area RaPid Transit v. Plummer and Amalgamated T:ransit Union local1338, 841 S. W. 2d 
870.873 (TexApp -Dallas 1992). 
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salaried employees in place of the DPPM. In a series of actions. beginning on June 
21,1995, DART provided its salaried employees, individually. with copies of the proposed 
AEM and gave each of them an opportunity to review it and respond in writing. Thirty-eight 
employees submitted comments on the proposed AEM. On July 21. 1995, DART 
distributed to the salaried employees a summary of those commenfsand managemenfs 
responses, together with a copy of four sections of the proposed AEM revised as a result 
of the employee comments. The revisions were explained to the Board of Directors at its 
regularly scheduled meeting on July 25, 1995, and AFSCME local 125 addressed the 
Board to express its opposition to these changes. 

Those revised sections of the AEM took effect August 7. 1995, with a copy of the 
revised sections provided to each salaried employee on that date. As additional portions 
of the DPPM were replaced by finalized sections ofthe new AEM through this process, the 
salaried employees were given copies of those new AEM sections when they took. effect 
The changes included, among other things, a change in the general grievance procedure· 
available to the salaried employees. For individual grievances. Section 8.8 ofthe DPPM 
had provided salaried employees a four-step procedure, followed by an opportu~ity in 
Section 8.9 to appeal to the Trial Board, an independent body whose decision would be 
final. For general grievances. Section 8_ 10 of the DPPM had provided salaried employees 
a two-step process (with an optional third. intermediary step). endjng with the report of a. 
neutral, tri-partite fact-finding panel and an option for the panel's report to become the final 
resrilutiOn· of the dispute. Section 9~5G of ihe 'AEM~ effective October 1. 1995. provides 
salaried employees with a single. mandatory three-step grievance process ending with the 
final decision made by DARTs Manager of Employee and labor Relation.s (level I 
~mptaint) or DARTs President/Executive Director {level II compJaint)." · 

On October24. 1995, AFSCME local125 filed a General Grievance under DPPM 
section 8.10 on behalf of aD DART salaried employee$. a~rting that DARTs changes in 
the DPPM with respect to salaried employees were not proj>erfy accompfashed and that 
they viotate the terms of the DPPM and the Section 13(c) certifiCation •. On November 5, 
1995. DART denied the grievance because section 8.10 of the DPPM had been changed· 

· .. so as t.9..1?e no longer available to salaried employees. having been replaced by section 
9.5G of the AEM. As an additional reason for denying this general grievance. DART 
stated that the general grievance was not filed within ten working days and, therefore. was 
untimely under 1he provisions of section 9.5 of the AEM. 

Discussion 

ln bringing this claim of violation of the Section 13(c) Arrangement(s) on behalf of 
~he salaried employees at DART. AFSCME claims to be their bargaining representative 
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for meet and confer purposes uilder the Texas public employee labOr Jaw? DART opposes 
this claimed, status because AFSCME has not demonstrated that it represents a majority· 
of the salaried employees at DART. Acknowledging that Texas law does not contain such 
a requirement for majority representation, DART points out that it is DART's practice on 
occasions such as this to look to the National Labor Relations~Act for standards and 
guidance. In this instance. DART has applied the National Labor Relations Act's 
requirement for a showing of majority representation to deny AFSCME's alleged status as 
bargaining agent under Texas statutes. As an additional basis for opposing AFSCME's 
claimed bargaining representative status, DART alleges that two other (unidentified) labor 
organizations also claim to represent some, or all, of DART's safaried employees. 

This question of whether AFSCME has status to represent DART's salaried 
employees as a bargaining representative presents a situation in which a labor union 
seeks. for the first time, to establish itself as a bargaining agent. In general. Section 13(c) 
maintains the status quo of existing bargaining rights and employment conditions. not 
require bargaining where none existed before. Questions that arise in seeking 
representation rights under state law ordinarily would be referred to an appropriate state 
agency with jurisdiction over representation issues in public employee/labor relations. In 
this case, however. the parties have not informed the Oepartmf:mt of such an agency in 
Texas, nor has one been identified in the review of this case. It may be that in Texas such 
matters are properly referred to the courts. lt is noted that the Court of Appeals in Dallas 
previously has reviewed DARTs Personnel Portey Manual and-founct that the grievance 
prqcedure therein, having been incorporated into the Oepartment•s Section _13(c) 
certmcation, is enforceable in state court Dallas Area Rapid Transit v. Plummer and ATU 
local1338. 841 S.W. 2d 870, 873-74 (T~':{.App. Dallas-1992). 

Given DARTs challenge· of AFSCMt=$ · daUned status under Texas Jaw- as 
bargaining repres~ntative of DARrs salaried empioyees. in Which Capacity AfSCME has 

· brought this claim to the Department of Labor, -I do not find it appropriate to proceed to a 
_.decisiOn in this claim now. This claim is. tl)erefure. closed without prejudice to Claimant 
AFSCME. and/or to any salaried. employees of DART. 

811/97 
Date 

lSI 
Bernard E. Anderson 
ASsistant Secretary 

3 VoJume.15. Trtle 83, Article 5154a and .Article 5154c ofvemon·s Revised Civil Statutes of the State 
of Texas. now codified as 617.005 of the Government Code of Texas. This does not include the 
provisions of Texas statutes appfJCable to por~ee and firefighters. 
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In lhe matter of arbitration between: 

) 
CAl VJN (GRIMES) MUHAMMAD) 

Claimant ) 
) 

v. ) 
) 

OSP case no. DSP 97-13c-2 

Issued: March 9, 1998 · 
HOUSTON METRO ) 

Resp6ndent ) . 

Summary 
The Claim is dismissed for lack of jurisdiction for the Department of Labor to 
arbitrate the claim under the negotiated Section 13(c} Agreement. The 
Department's receipt of a claim and supporting material neither 
demonstrates, nor establishes, jurisdiction. The Department has no fiduciary 
responsibility under Section 13(c} which would provide authority for it to serve 
as arbitrator in this dispute. 

Origin of the Claim 

This claim ariSes under a protective arrangement certified· by the Department of 
labor as satisfying the requirements of Section 13{c)1 of the Federal Transit Act (FTA). 
The· protective arrangement int;ludes a negotiated Section 13{c) Agreement exeCuted 
~!Ween Transport W~ers of America Local260. AFL-CIO {TVVU); and the Metropolitan 
·Transit Authority of. HarriS County (Houston Metro). The Claimant seeks to have the 
Oepc:.rttnent arbitrate his·ctaim to employee protections under the negotiated agreement 

·He filed this matter here in May of 1997. 

Findings of Fact 

1 Originally passed as part of lhe Urban Mass Transportation Ad (UMTA) of 1964, as amended. 49 
u.s. c. section 1601, et seq .. Section 13{c) is recodified at 49 u.s.·c_ § 5333(b) . 
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The Claimant is represented by local260 of the. (TWU) for·purposes of collective 
bargaining. and/or meet and confer rights as provided for by Texas statutes? Local260 
has executed a collective bargaining agreement with the Respondent. Houston Metro. 
setting forth terms and cond~s of the Claimanrs employment local 260 also has 
negotiated and executed the applicabJe ·Section 13{c) Agreem£mt under which the 
Claimant brings this case. local260 is riot participating in this claim. however, because. 
according to the Claimant, loca1260 does not ber~eve that Section 13(c) protections apply 
to this cJaim. 

Jurisdiction 

In bringing this case to the Department of labor. the-Claimant relies initi<)tly on the 
Section 13(c) Agreement for juriSdiction. The negotiated Section 13(c) Agreement 
contains a dispute resolution procedure at Paragraph 4. That procedure provides, in 
pertinent part, the following: 

( 4) In the case of any labor dispute or controversy regarding the application 
or enforr:emenl of any of the proViSiOns of this Agreement which cannot be 
se«fed by collective baigaining within 30 days, such dispute or controversy 
may be submitted at ihe written request of either party to a Board of 
Arl>itration composed of three (3) persons, as hereinafter provided. .. lf the two 
arl>itrators selected by the Union and the Company are unable to agree upon 
the selection-of a ihircl arbifla~or w;thin five (5} days .•. then either arbitrator 
may request the AmeriCan ArbitTatioir Association to furnish a list of five (5) 
persoos who· am members of the National Academy ofATbilrators from which 
the thin/ aibitrator shaH be selected.:. .• . . . . . 

~ procedure in ·Paragraph 4 does not' provide the Department" with jurisd"JCtion to hear 
and decide this dam. · -: 

In seeking tOdemonsttate~ Oepal1menrs ju~iction over this claim, the Claimant 
also refteS on the Departmenfs ~ence in. this case. He notes that ltJE: 
Department has acknowtedged that the CJaimanfs· petition states that he and his co­
worker53 '"request/invoke the juriSdiction of the Secreiary of labor. • The Claimant argues 

z See. ATU Loc:al1~ v. OanasTransiSVslem, DEPcaseno. 80-13c-2 {1981), in EmPfoYee 
Prolections [)iqeg. USDOl. p. A-248 (meet and c6nfer tights are protected as a foim of CoJfective 
bargaining rights for purposes of Section 13{c)). The instant deCision relies on the certified Section 13(c) 
Protective Agreement as it exists at Houston Melro. and makes no commeot on Texas statutes. 

3 The CJaimant submitted simifar pelitiqns from several hundied co-workets and seeks to include lheir 
claims within his own. Because this clam is dismissed for tac1c of jurisOJdion. further examination of lhat 
aspect is not required. 
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that, by this acknowJedgment, the Department agreed that it has juriSdiction. He concludes 
that such acknowledgment also suffices to establish the Oepartmenfs jurisdiction. That 
acknowledgment~ however, and other Department corresponden~. were executed for the 

. purpose of receiving and processing the CJaimanfs filings in ordet!o. determine, among 
other things. whether the Department would have jurisdiction in this. claim. The 
Department's acknowledgment of the content of materials submitted by a claimant, 
however, is not to be confused with a determination that the petition (or even several 
hundred such petitions) would be sufficient to establish the Department's jurisdiction_ The 
Department's action in acknowledging an attempt to file a claim, in assigning it a case 
number, or in receiving and reviewing petitions, letters or other materials does not 
establish jurisdiction_ If the Department's jurisdiction does not exist independent of such 
actions, atlempts by a claimant to invoke/request the Department's jurisdiction must fail 
because there is no jwisdiction to invoke_ The Department's jurisdiction to arbitrate a 
Section 13(c)_ claim arises from a statute. a contract, a Section 13(c) protective 
arrangement, a Section 13(c) certification, the mutual agreement by the parties to the 
dispute to have the Department arbitrate the claim, or from some other source independent 
of the claim itself. No such source of jurisdiction for the Department is present in this 
claim_ • A claiming employee cannot generate jurisdiction by the Department or labor out 
of his own beliefs· and requests. nor out or the Department's receipt of his claim and ( 
related materials_ ' 

The Claimant also believes that the letters and petitJon(s) he submitted in 1his daim 
should, and would, activate: 

the fiduciary responsibility of the Department to the employees of the work 
place by invoking juriscf~etion c,lnd cfmming the Win of thii people ... [the 
Deparlment ;s} suppose to protect ... • 

This argument has no wei9ht because t~Jere is no such fiduciary responsibility or authority. 
The Departmenfs role as arbitrator (whir..h is cflfferent from that of a fiduciary) in. 
employment situations depends on the existence of statUtory, contractual or other authority 
as indicated above. - · 

The Claimant also suggests that there is dissatisfaction with the leadership of the 
· Local Union among some members of the bargaining unit. and that this necessitates the 

~iS case raises no question of jurisdiction under.the [)ep3rtrnenrs standard requirement in Section 
13{c) certifications, that •ot~ IJansil empJoyees receive subsmtially similar levels of protections as 
those covered by the negotiated protective Agreement The Claimant is rovered by the negotiated 
Agreement and. therefore, does not qualify as one of the ·oth£< transit empJoyees. 
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Depar:tmenfs jurisdiction because those members may not be- assured of adequate 
representation by the Union. This aJJegation does not offer a basis for the Department of 
labor to assert jurisdktion or to otherwise intervene_. Such alleged dissatisfaction would 
need to be addressed through the Union's intemaJ procedures. or t~rough whatever state 
or local govemrnent agency procedures might be available for selection of a bargaining 
representative. The Department generally will recognize the established leadership of a 
labor union unless and until the membership, through appropriate procedures, eJects new 
leadership. 

Decision 

The arbitration procedure in Paragraph 4 of the Section 13(c) Agreement governs 
1his claim and does not provide jurisdiction for the Department of Labor to arbitrate a 
dispute thereunder. The Claimant, as an employee in the bargaining unit represented by 
Local 260, whether or not a member of the Union. would have to pursue his Section 13{c) 
claim through Loca1260 and/or through the dispu1e resolution procedure in Paragraph 4. 
Disagreements between the Claimant and his Union do not allow the Claimant to substitute 
arbitration by the Department of labor for the arbitration procedure negotiated by his 
Union. 

In the face of the clear language of Paragraph 4 of the Section 13( c) Agreement and 
the CJairnanrs position as a member of the bargaining u~it represented by local 260. and 
in the absen¢e of any k.nown or identified basis for the Department to ass~rt junsdiction 
over this daim. this case iS dismissed for lack of jurisdiction_ 

319198 
Date 
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fn the matter of arbitration between: 

IRBYFOSTER 
& 

JAMES BRACE 

) 
) 
) 
) 
) 
) 
) 

Claimants DSP case nos. 98-13c-1 & 2 

v. 
Issued: December 16, 1999 

DALLAS AREA RAPJO TRANSIT) 
Respondent ) 

Summary 

Claimants were accepted for positions under a posting that included training 
and pay upgrade upon completion of the training. Training was delayed for 
a year, and then offered without the pay upgrade. The employer sought to 
retroactively clo~e the 'Window-of pay upgrode. The employer claimed that 
it had resolved these Claims in a setuemenl agreement with the union. The 
claim;Jnts wem found not iohave been included in the settlement agreement 
and, therefore, aie entitled to retroactive training, pay, seniority and related 
beneM£ -

orfQin of the Claim 
-· 

These fwo claims ariSe Uildef a· grant of financial asSistance to Dallas Area -Rapid 
Transit (DARl) pussuant to -the- Federal Traosit law. As a condition of receiving that 

/ assistance, DART has agreed to-apply 100 employee protective arrangement certified by 
. the Department of labor (Department) as satisfying the requirements of Section 13(c) ~f 
the transit Jaw! These terms arid Conditions Wer-e first certified for DART grants TX-03-
0142~ TX-90-X103, andlX-90-X193, on septerriber30~ 1991. and have ~n repeated for 
subsequeilt grams, including those app6cabte to these claims. - The 1993 DART 
certification includes an addilic:>nal Section 13(c) Arrangement entitled •light Rail Transfer 
lmpfementation Agreement. • negotiated by DART and Local 1338 of the Amalgamated 
Transit Union. These claims pertain to that light Rail Agreement and were filed with the 
Department on November4. 1997. 

'Originalty part of the lhban Mass Transportation Act (UMTA) of 1964. as amended, 49 U.S. C. ~ 
1601. el seq .• Section 13(c) is recodified at 49 U.S. C. § 5333{b). 
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Jurisdiction 

•o•~• -

DARTs principal defense to the claims of lrby Foster and James Brace alleges that 
the Department has no julisdiction over "the parties· (which DART defines as ATU local 
1338 and DARl), nor over these claims, because uthe parties have settled these Section 
13(c) claims as provided for in Paragraph-16(a) of DARTs certified 13{c) Arrangement 
Paragraph 16{a) provides two alternative means- for resofving Section 13(c) disputes. 
Under the first atternative, the dispute: 

may be submitted at the written request of the Public Body or the employee, 
individually or through such employee's representative, to any final and 
binding disputes procedure acceptable to the parties ... 

The second option provides the following: 

in the event they cannot agree on such procedure, to- the Department of 
Labor, or its designee, for purposes of final and binding determination of all 
matters in dispute .... 

Jn objecting to the Department's jurisdiction over "the-parties,~ DART relies on--the first 
option in P~ragraph 16(a), maintaining that · 

A TU Loca/1338 and DART, agreed to submit this c:fiSpUteio DAitts Generai. 
G_rievance Procedure and the dispute was resolved between the paTties on 
September 26, 1991. The resolution reached be(ween· the parties 
encompassed the 13(c) Claims presented by Feister aiKJ Brace. 

DART did execute a Memorandum of Agreement with A TO local1338 on September 26• • 
1997. covering s~veral other Section 13{c) disputes whiCh also pertained to tM> upgrades.· 
under the Light Rail Transfer Implementation Agreement The Agreement pur-pOrtedly was 
reached under DARTs General Grievance PrQCedure (Dart Personnel Policies Manual 

- (D_PPM). Section 8. 1 0). Those other 13( c) disputes are specifically identified, by employee 
name. in Attachment 1 to the Memorandum of Agreement Each of those employees was 
awarded the M-6 upgrade retroactively by the Memorandum of Agreement Neither 
. attachment 1 nor the Memorandum of Agreement itself makes any mention of the daims 
of Foster and Brace. 

Numbered paragraph 1 of the Memorandum of Agreement states that use of the 
General Grievance Procedure for light Rail Transfer Implementation Agreement disputes 
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is limited to the issues covered in the Memorandum of Agreement. and that "(f]uture 
disputes will be resolved in accordance with DARTs 13(c) arrangement• In addition. 
immediately preceding the date and signatures on the Memorandum of Agreement. 
numbered paragraph 9 sets forth the following conditions: 

9. It is further understOOd and agreed to by the parlies that this agreement 
eonfains the entire agreement between the parties and supercedes any prior 
or contemporaneous written or verbal agreement between th~ parties" and 
may be amended only by mutual written agreement. (Emphasis in original.) 

Paragraph 9 is a standard •zipper clause'" used in labor relations documents to limit the 
scope and signmcance of the document to that which is clearly specified by its tenns. and 
to exclude considerations of possible intent or additional understandings/interpretations 
not specificalty provided in the agreement. Based on these provisions and Attachment 1. 
the parties to this Memorandum of Agreement have established that it does not cover 
these Section 13(c) claims of Foster and Brace. 

Further. DARTs efforts to demonstrate that the instant claims were seHied by the 
September 26. 1997 Memorandum of Agreement are undermined by DARTs own actions. 
DART has maintained that -.he parties to the 13(c) Arrangement• have resolved these ( 
Section 13(c) claims pursuant to the first option in Paragraph 16(a). by use of DARrs 
Ge~al Grievance Procedure. Yet In fetters dated October 10, 1997. DART advised 
Claimants Foster and Brace as follows: 

A-488 

... plea.se be advised th.at the issues that wem raised by the A TU's. ·alleged : 
gne~· [and allegedlY settled by the September: 26, 1997 Memorandum 
of Agreement] wero not matters that wem grievable through any of DART's 
grievanCe procedures. - · 

- . 

The issues raised were an in reference to the inte1pretation of the U9ht Rail 
Transfer fmplementation Agreement which i$ parl of DARrs -~ngement 
Pursuant to Section 13(c] ... 

Since the paities to the 13(c) Arrangement resolved- the dispute in 
accoldariee with paragraph 16(a) of the 13(c) Arrangement, any further 
claims by you or·other parties on your behalf must foHow the procedures 
ouUined in paragraph 16(a) of the 13(c)Ariangement. 

Thus, any diSsatisfaction you may have to the resolution reached by the 
13(c) Arrangement parties may be submitted to: 

1 . . The United States Department of Labor. or 
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2. If you are a member of A TU Local No. 1331.1, you many present your 
dispute to the Executive Board in accordance with the by-laws of the local 
union. 

Accordingly. in light of the clear language of the Memorandum of Agreement, and in the 
absence of any evidence in the record from local 1338 corroborating the alleged 
settlement of the instant 13(c) claims, I find that these claims have not been settred and 
that. they have been referred correctly to th~ Department of labor for final and binding 
resolution. 

It is noted that it is not clear that the Union had authority to settle the instant Section 
13(c) claims. This issue need not be resofved, however, in light of this conclusion that the 
Memorandum of Agreement does not apply to these claims. The Union has not 
participated in these claims before the Department of labor. 

The Claim 

The Claimants believe lhat they have been wrongly denied the opportunity to· 
acquire vendor training and to be promoted to the M-6 pay category. They argue that this 
denial unfairly vK>Iates the ~onditK>ns set forth in the job postings for which these 
individuals were accepted. They also maintain that this denial violates DARTs light Rail 

· Transfer Implementation Agreement, partofDARrsSection 13{c) obfigatK>ns. They argue 
that DART improperly sought to modify the posted conditions, while they were in effect, 
under which vendor tn:ining and upgrade to the· M-6 pay grade was offered and/or 
avaa~ble. 

. Findings of Fact 

Jn 1992. DART and the Amalgamated Transit Union negotiated the light Rail 
. Transfer Implementation Agreement, setting forth certain provisions pertaining to its new • 
light Rail system. As established in the light Ra.il Transfer Implementation Agreement,_ 
DART posted openings for. positions in its new light Rail operation over the next several 
years. The Claimants applied, and were accepted. for positions under such postings made 
in approximately October (Foster) and November (Brace). The light Rail Transfe..­
JmJitementatioil Agreement; as wei as these postings, specified ~at persons accepted 
during the undefined. •initial hiring• period would need to test out-at the M-4 level (as a 

. mechanic) and then would be given vendor training. an approximately eight-week course. 
The light Rail Transferlmplementation Agre~ment and-the job postings further specified 
that upon successful completion Of vendor training such employees would be awarded the 
pay grade of M-6. The record indicates that an individuals hired before the Claimants 
under this job posting had been given vendor training promptly and had been awarded 
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M-6 pay-g'rade status upon successful completion of the vendor training_ The record arso 
indiCates that individuals hired after the Claimants for this same p6sitlon received vendor 
training and promotion to M--6 pay grade upon completion of I he vendor training. 

Both: Claimants had signed up to work !or DARTs new ugbt Rail activity in the fan 
of 1996. Claimant Foster was working for DARTs bus operations and requested a transfer 

· to DARrs new light Rail operation in the position of Light Rail Vehicfe technician. He was 
interviewed October 19. 1996 and was offered the position five weeks later. on November 
26, 1996. He was not given an opportunity to sign a letter of acceptance for the position 
until a month after that Claimant Brace had not previously worked for DART and was 
offered employment with DART in the light Rail position in November of 1996. 

Foster and Brace successfully tested out at the M-4 level in approximately October 
and November of 1996. respectively, and qualified for vendor training. Without 
explanation in this record, DART continuously postponed vendor training for these two 
successful candidates for about a year. In November of 1997, DART offered them vendor -
training but without the opportunity for the posted promotion to M-:6 pay grade upon 
satiSfactory completion of the training. Thereafter. DART categorized the Claimants as 
having fallen outside the undefmed ·initial hiring period• and subject to the conditions of( .. · ·. 
"subsequent hiring· status. which would not includ~ an award of M-6 status upon , . 
·completion. of vendor training. However. nothing in this record, including the Light Rail 

· · Trans~r lmprelnentation Agreement. indicates an ending date for the initial hiring period. 
·nc>r.when any subsequent hiring period was to begin . 

. In November of 1997 DART proposed a Modified Light Rail Transfer implementation 
_Agreement to the Department; for determination of whether the proposed M~ified light . 
Rail Transfer Implementation Agreement would satisfy Section 13(c) and could be 

·substituted for.the Ligh! Rail Transfer Implementation Agreement Th·~ Modified light Rail_ 
· Transfer Implementation Agreement proposed to delete the provisions referring to initial 
hiring period and the awa,ding of upgrades to M-6 pay-grade upon completion of vendor 
training. · 

Discussion 

. ~ Claimants• proffered facts and arguments per1aining to their. applications and 
qualifications for the posted positions (including vendor training and upgrade to M-6 pay 

. Category upon_ its completion) are uncontradicted by the record. The Light Rail Transfer 
implementation Agreement is part of DARTs pertinent Section 13(c) arrangements 
certified by the Department and is incorPor-ated into DART contracts with the Federal 
government for Federal transit law assistance for DART transit seJVice~ DART sought to 
establish, after the fact of the actions disputed herein. that December 31. 1996 was the \ 
cutoff date for the initial-hiring period and the upgrading to M-6 upon completion of vendor 
training. However, as set forth in the light Rail Transfer Implementation Agreement, the 
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initial hiring period doesn•t indicate any date for the termination of the initial hiring period, 
nor does it provide for estabfiShing such a termination date. As part of the Departmenfs 
certffication, the tenns and conditions of the Light Rail Transfer Jmpfementation Agreement 
could not be changed by local action in the absence· of a new. certification by the 
Department, which had·not occurred during the time in question. No evidence has been 
submitted for the record to demonstrate that appropriate action was taken, during the 
period of time covered by these claims. to end the initial hiring period ·on December 31, 
1996. 

Moreover. even if December 31, 1996 had been shown to have been appropriately 
established as the end of the initial hiring period, the terms regarding vendor training and 
upgrade to M-6 were specified in the Fan 1996 job postings under which the Claimants 
were accepted and hired for the positions in DARTs light RaiJ system. Additionally, the 
Claimants have submitted unopposed statements describing instances in which other 
DART employees were accepted into comparable light Rail positions and given vendor 
training and M-6 upgrades after 1996. Accordingly, the record does not support DARTs 
argument concerning its denial of vendor training and upgrade to M-6 pay grade to the 
Claimants. 

Award 

. , The Claimants met all. the qualifications for the light Rail Transfer Jmpfementation · 
Agreement job poslings under which they were accepted and hired by DART under the 
initial hiring conditions. Und~r the terms of the job postings. they should have received 
timely· vendor training and ·should have received M-6 pay status upon satisfactory 
completion of the training. Their employment histories have differed following the filing of · 
their claims, however. and separate remedies are required. · 

. Claimant Foster. who remains employed by DARt. is to be given. the eight weeks 
of vendor training,.. if he has not yet completed it. Upon· successful completion of the :. 
training (to be evaluated on UJe same basis as applied to those who completed vendor. 
training in·1996), he is to be awarded M-6 status retroactive to March 15. 1997, the date 
by which he estimated he would have completed vendor training had it been promptly 
provided by DART. If the training is completed successfully. he will be entitled to fuU bade: 
pay at the M-6 rate retroactive to that date~ including subsequent g~neral wage increases 
he otherwise would have received in M-6 status. and any benefits that might have been 
available and/or improved if he had been timety upgraded to M-6 status as of that date. 
Such back pay is to be reduced by the amount of his regular wage earnings with DART but 
excluding overtime, shift differential and other premium pay he has received in the interim. 

Provided he successfully completes vendor training as above, Claimant Foster also 
is to have his seniority fully adjusted retroactively to reflect his M-6 status as of March 15, 
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1997, in the same manner as other DART employees upgraded to M-6 pay-grade as a 
result of completion of vendor training were accorded increased or otherwise improved 
seniority. If the handling of seniority fOr empf~yees promoted to M-6 between October 
1996 and March 1998 was not consistent, Cfaimant Fosters seniority is to be computed 
in a manner comparable to the most favorable seniority established_!or any employee in 
such M-6 status. His awarded seniority shaJI be applied to all employment 
conditions/considerations, and he is lo have the same status that he would have attained . 
had he received this M-6 status March 15, 1997 and been able to participate in all ·mark­
ups" and other seniority picks beginning March 15, 1997. All other rights and benefits 
which Claimant Foster lost or failed to receive (including use of vacation and leave, 
inclusion in M-6 mark-ups, etc.), related to DARTs failure to provide him with timely vendor 
training and upgrade to M-6, are to be restored retroactively and continued. 

During the processing of this case, Claimant Brace resigned from DART 
employment in consequence of what he considered DARTs mistreatment relating to the 
rights disputed herein. DART is to offer Mr. Brace the opportunity to return to DART 
employment in the light Rail position that he had last occupied. If he accepts that offer, 
he is to be promptly given vendor training if he has not already completed it. Upon 
successful completion (as above) of the training, he is to be awarded the M-6 pay grade " 
retroactive to March 15, 1997, the date which is approximately the time that he could have I, 
completed vendor training had it been promptly provided by DART under the pertinent job 
posting. He then will retain at least M-6 status with fuR, retroactive rights, and with 
seniority credit beginning with his first day of employrilent by DART and adjusted to M-6 
seniority status retroactive to March 15. 1997. This offer to Claimant Brace, by DART, will 
include full back pay with retroactive rights and benefits. including retroactive seniority and 
·mark up• opportunities _and other rights and benefits, with mitigation of amounts of back 
pay due in a manner simirar to that described abOve with respect to Claimant Foster. 

If Claimant Brace choores noUo aCcept DARTs offer of return to this M-6 position. 
DART is directe<l to pay Claimant ~race for aJI wages he would have received if he hail 
been timely provided vendor training and had been promoted to M-6 status. for the period. 
beginning March 15. 1997 and ending With the date of his receipt of DARTs offer or re­
employinent under this decision. r~uced by any regular wages (exduding overtime, shift 
differential and other premium pay) he· earned from his principal employment with other 
employers during that period. This computation is to include comj>ensation ·for any wage 
and/or ben~fit increases to which he might otherwise have been entitled with DART during 
that period if he had remained in DARTs.employ and had been promoted to M-6 status 
March 15, 1997. · 

DART is to take all necessary actions regarding, and is to make atl payments due 
hereunder to, craimant Fosterwithin 30 days following the date of this award. In the case 
of Claimant Brace~ DART is to offer him employment as sel forlh above within 1 0 days 
following the date of this award. Claimant Brace is to notify DART within 30 days after 
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EMPLOYEE PROTECTIONS DIG""".eST 

receipt of DARTs offer of employment as to whether he chooses to accept it or not DART· 
is then to complete all necessary actions and to make all payments due hereunder 
regarding Claimant Brace, within either: a) 20 days after receipt of Claimant Brace's 
notification to DART that he declines re-employment in DARTs Ugf]!_ Rail System; or, b) 
within 30 days after Claimant Brace's notification to Dart thathe accepts re-employment 
in DARTs Light Rail System, with payments and other adjustments that are dependent 
upon M-6 status to be accomplished immediately upon his successful completion of 
promptJy offered vendor training. 

Any disputes about the amounts due under this award, or about any other aspects· 
of this award. are to be resolved through the Trial Board procedures set forth in the Dart · 
Personnel Policies Manual Section 8. 9, without the requirements of previously completing 
other grievance procedures or steps. In such Trial Board proceeding, Claimant may be 
represented by any representative of his choosing provided such representation is 
specificaiJy and clearly authorized by the Claimant in writing. This award is final and 
binding. 

12/16199 
Date 

12/01 

/S/ 
Bernard E. Anderson 1 
Assistant Secretary of labor 
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ATU Locals 22, 174, 448, 589, 690, 1037, 1363, 1512, 1548 and 1578 v.  
Massachusetts Executive Office of Transportation and Construction 

DSP Case No. 99-18-1 
March 16, 2001 

(Digest page no. A-500) 
 

The following summary was prepared by the author specifically for this project, and does not 
constitute the official summary of the Department of Labor. 

 
 
Summary: Claimants alleged that the Massachusetts Executive Office of Transportation and 
Construction (MEOTC) failed to provide and maintain a complete and up-to-date list of all existing 
transportation providers in the service area of the project and any labor organizations representing the 
employees of such providers, and failed to timely affirm the requests of Claimants to become parties 
to its Special Warranty under the Small Urban and Rural Program. The Department determined that, 
while Claimants allegations were factual, the delays identified were the result of initially inadequate 
information provided by MEOTC’s sub-recipients rather than an absence of good faith. No damages 
had resulted to any Claimant as a result of the omissions. The Department extended the time period 
for filing claims for an additional 20 days, and required MEOTC to an appropriate monitoring 
process. 
 



U.S. Department of labor Assistant Secretary for 
Employment Standards 
Washington. D.C. 20210 

In the matter of arbitration between: 

) 
Amalgamated Transit Union Locals 22, ) 

174,448,589,690,1037,1363, ) 
1512, 1548 and 1578 ) 

Claimants ) 

v. 

Massachusetts Executive Office of 
Transportation & Construction 

Respondent 

) 
) 
) 
) 
) 
) __________________________ } 

Origin of the Claim 

DSP case no. 99-18-1 

Issued: March 16, 2001 

These claims for employee protections arise under the Small Urban and Rural 
Warranty protective arrangement for Federal grants of money under Section 18 of the 
Urban Mass Transportation Act, as amended. Section 18 is recodified at 49 U.S.C. § 5311 
of the Federal transit law. These grants for the period in question would include MA-18-
X020 and MA-18-X021, and any other applicable grants for MEOTC from 1996 through 
1999. The Department of Labor (Department) has certified this Warranty as satisfying the 
requirements of Section 13(c) of the Urban Mass Transportation Act ( 49 U.S. C. §1609(c), 
as amended (recodified at 49 U.S. C.§ 5333(b)), necessary for Section 18 grant approvals. 
Amalgamated Transit Union Locals 22, 174,448, 589,690, 1037, 1363, 1512, 1548 and 
1578, through their representative, the Amalgamated Transportation Union International, 
have filed these claims with the Department pursuant to .Sections B (4) and (9) of the 
Section 18 Warranty. Under those sections and Section A, paragraph 1, of the Warranty, 

·any party to the Warranty, and any transportation-related employees of any public· 
transportation providers in the service area of the Federal project, may file disputed claims 
for employee protections with the Department of Labor. These claims are properly filed 
with the Department of Labor. 

· The Dispute 

ATU asserts four violations of the applicable Warranty protections: 

(a). That the Massachusetts Executive Office of Transportation and Construction 
(MEOTC), Respondent, has failed to provide to the Department, and to maintain for the 
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duration of the project(s), a complete and up-to-date list of all existing transportation 
. providers in the service area of the project and any labor organizations representing the 
employees of such providers; 

(b). That the Department incorrectly neglected to insist on correction of such defects in 
MEOTC's obligations under the Warranty. 

(c). That the Department was remiss in failing to identify Respondent as in non­
compliance with the Act for the failure in (a), above; 

(d). That the Department has failed to timely affirm the requests of some, or all, of the 
Claimant labor organizations to become party to the Warranty protective arrangement as 
applied to the projects in question. The Claimants seek to become parties to the Warranty 
as follows: ATU Local22 on behalf of the workers it represents that are employed by RT A 
Transit Services, Inc.; ATU local 448 in its status as the collective bargaining agent of 
certain employees of Springfield Transit Management, Hampden County Transit, Inc. and 
Longueil Transportation, Inc., (U.S. Express); ATU locals 174 and 1037 as the joint 
collective bargaining representative for Union Street Bus Company, Inc., employees; ATU 
Local 589 as the union representative of certain Massachusetts Bay Transportation 
Authority workers; ATU Local690 as the collective bargaining agent of certain employees 
of Management ofT ransportation Services, Inc., and of Montachusett Opportunity Council, 
Inc.; ATU local1512 as the bargaining representative for Peter Pan Bus employees; 
ATU Local 1548 as the representative of certain Plymouth & Brockton Street Railway Co. 
employees; and ATU Local 1578 on behalf of the lolaw Transit Management, Inc., 
workers (staffing lowell RT A services) which it represents. Additionally, information in the 
record of this case (Claimants' Exhibit 2 in the ATU letter of August 12, 1999) indicates 
that ATU Local 1363 seeks to become a party to the Warranty for the applicable grants as 
the representative of certain employees of Bonanza Bus Lines. 

Discussion 

The facts of this case are not in dispute. MEOTC acknowledges the failure to 
provide to the Department, and to maintain, a complete and up-to-date list of all ~ 

transportation providers who are eligible recipients of transportation assistance funded by 
the project, and of the labor organizations representing employees in the service area of 
the project representing employees of such providers. Such delay may occur from time 
to time when the sub-recipients fail to furnish the necessary information to the grant 
recipient, which nevertheless has the responsibility for obtaining this information and 
submitting it to the Department. MEOTC states in its brief that it stands ready to amend 
the 1996-1999 grant applications so that the Claimant labor organizations are included. 
MEOTC further indicates a willingness to readily resolve the current matter and to provide 
a mechanism for monitoring the process in the future. 
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The Department also recognizes a substantial delay in its affirming the Claimant 
labor organizations' requests to sign-on as parties to the Warranty for the pertinent 
projects. This delay may have accompanied Department efforts to provide technical 
assistance to Respondent in its efforts to comply with the Section -A requirements to 
provide and maintain the list of eligible recipients and the list of labor organizations 
representing their employees. I take administrative notice of the Department's letter of 
September 28, 1999 {copy attached), which affirmed that all t~~ Claimant labor 
organizations are considered party(ies) to the Warranty arrangements agreed to by 
Respondent for the pertinent grants and/or projects. Such affirmation does not make such 
recognition effective with the date of that letter. Rather, it recognizes that the labor 
organizations are parties to the Warranty as of the date of the respective grants. This is 
in keeping with Respondent's observation in its brief, that "no damages have resulted to 
any local or union member as a result of omissions.· 

In this Small Urban and Rural Program, recipients and sub-recipients sometimes 
lack the familiarity with grant requirements that is customary in grants for larger transit 
projects in urban areas. Requirements such as the need to provide the Department with 
a complete and up-to-date list of eligible recipients and of the labor organizations that 
represent their employees, may appear to lack a self-interest component, from a recipient's 
or sub-recipient's point of view. This requirement is not entirely lacking in self-interest to 
a recipient or sub-recipient, however. As the Department previously has noted.1 a 
recipient which fails to fulfill an obligation (whether it's own obligation or one dependent 
upon information from a sub-recipient) under the Warranty can lose its eligibility to avail 
itself of the expedited Warranty approval for its grant applications. Further, a grant 
applicant or sub-recipient who has failed to comply fully and in good faith with ·the 
requirements of the Warranty may subject itself to ongoing, potential liability for any unfifed 
claims, until the body achieves full compliance with all aspects of the warranty. "The time 
period for filing (any/alfT claims under grants approved prior to the date of DOL's 
compliance certification to FTA for RIDOT shall begin with the date of the DOL compliance 
certification. "2 These are but two of the possible self-interests that might motivate a sub­
recipient or recipient to ensure that they have complied with the Section 13(c) 
requirements of the Section 18 Warranty arrangements. 

1ATU Local1363 v. Rhode Island Department of Transportation, OSP case no. 92-18-6, 
Employee Protections Digest, p. A-436, A-447 (1996). 

2 Letter of November 12, 1996 (copy attached), page 2, from Ronald W. Glass, Director, 
Division of Statutoty Programs, ESA, U. S. Department of Labor, to Leonard F_ Clingham, Jr., Esq., 
Rhode Island Department of Transportation_ 
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Award of Remedy 

In this situation I find no indication on the part of Respondent of an absence of good 
faith nor an unwillingness to deal with any labor organization. Furthermore, Respondent 
has indicated both the willingness and the ability to comply with the requirements of the 
Section 18 Warranty and to assure appropriate resolution of this matter. To the extent that 
any uncertainty remains as to the status of the Claimant labor organizations represented 
herein in by the ATU International, I repeat that each of them is a party lo the Section 18 
Warranty for the applicable Section 18 grants, and has been party thereto, as described 
above in reference to the Department's letter of September 28, 1999. 

There has been no indication of a lack of good faith in these matters and I have 
confidence that the parties will be able to develop adequate written assurances, sought 
by Claimants, of Respondent's future compliance with the applicable mandates of the 
Warranty. To ensure that the protected employees were not prevented from pursuing 
claims as a result of the issues raised herein, the time period for filing claims under the 
applicable grants will begin to run 20 days after the issuance of this decision. Additionally, 
Respondent is directed to implement its offer to resolve any remaining details in the 
current situation and to develop a mechanism for monitoring the process in the future to 
ensure that such omissions will not recur, by initiating discussion and negotiation with the 
ATU International to secure those ends. 

In order to facilitate compliance with this Award and with the Warranty, a copy of 
each Section 18 grant application of Respondent is to be provided to the ATU Counsel 
herein when such application is made to the Federal Transit Administration, through 
December 2002. 

This decision is final and binding upon the parties. 

March 15, 2001 QuKe~~ 
Acting Assistant Secretary 

Pate 
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ATU Locals 22, 174, 448, 589, 690, 1037, 1363, 1512, 1548 and 1578 v.  
Massachusetts Executive Office of Transportation and Construction 

DSP Case No. 99-18-1 
March 16, 2001 

(Digest page no. A-500) 
 

The following summary was prepared by the author specifically for this project, and does not 
constitute the official summary of the Department of Labor. 

 
 
Summary: Claimants alleged that the Massachusetts Executive Office of Transportation and 
Construction (MEOTC) failed to provide and maintain a complete and up-to-date list of all existing 
transportation providers in the service area of the project and any labor organizations representing the 
employees of such providers, and failed to timely affirm the requests of Claimants to become parties 
to its Special Warranty under the Small Urban and Rural Program. The Department determined that, 
while Claimants allegations were factual, the delays identified were the result of initially inadequate 
information provided by MEOTC’s sub-recipients rather than an absence of good faith. No damages 
had resulted to any Claimant as a result of the omissions. The Department extended the time period 
for filing claims for an additional 20 days, and required MEOTC to an appropriate monitoring 
process. 
 



U.S. Department of labor Assistant Secretary for 
Employment Standards 
Washington. D.C. 20210 

In the matter of arbitration between: 

) 
Amalgamated Transit Union Locals 22, ) 

174,448,589,690,1037,1363, ) 
1512, 1548 and 1578 ) 

Claimants ) 

v. 

Massachusetts Executive Office of 
Transportation & Construction 

Respondent 

) 
) 
) 
) 
) 
) __________________________ } 

Origin of the Claim 

DSP case no. 99-18-1 

Issued: March 16, 2001 

These claims for employee protections arise under the Small Urban and Rural 
Warranty protective arrangement for Federal grants of money under Section 18 of the 
Urban Mass Transportation Act, as amended. Section 18 is recodified at 49 U.S.C. § 5311 
of the Federal transit law. These grants for the period in question would include MA-18-
X020 and MA-18-X021, and any other applicable grants for MEOTC from 1996 through 
1999. The Department of Labor (Department) has certified this Warranty as satisfying the 
requirements of Section 13(c) of the Urban Mass Transportation Act ( 49 U.S. C. §1609(c), 
as amended (recodified at 49 U.S. C.§ 5333(b)), necessary for Section 18 grant approvals. 
Amalgamated Transit Union Locals 22, 174,448, 589,690, 1037, 1363, 1512, 1548 and 
1578, through their representative, the Amalgamated Transportation Union International, 
have filed these claims with the Department pursuant to .Sections B (4) and (9) of the 
Section 18 Warranty. Under those sections and Section A, paragraph 1, of the Warranty, 

·any party to the Warranty, and any transportation-related employees of any public· 
transportation providers in the service area of the Federal project, may file disputed claims 
for employee protections with the Department of Labor. These claims are properly filed 
with the Department of Labor. 

· The Dispute 

ATU asserts four violations of the applicable Warranty protections: 

(a). That the Massachusetts Executive Office of Transportation and Construction 
(MEOTC), Respondent, has failed to provide to the Department, and to maintain for the 
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duration of the project(s), a complete and up-to-date list of all existing transportation 
. providers in the service area of the project and any labor organizations representing the 
employees of such providers; 

(b). That the Department incorrectly neglected to insist on correction of such defects in 
MEOTC's obligations under the Warranty. 

(c). That the Department was remiss in failing to identify Respondent as in non­
compliance with the Act for the failure in (a), above; 

(d). That the Department has failed to timely affirm the requests of some, or all, of the 
Claimant labor organizations to become party to the Warranty protective arrangement as 
applied to the projects in question. The Claimants seek to become parties to the Warranty 
as follows: ATU Local22 on behalf of the workers it represents that are employed by RT A 
Transit Services, Inc.; ATU local 448 in its status as the collective bargaining agent of 
certain employees of Springfield Transit Management, Hampden County Transit, Inc. and 
Longueil Transportation, Inc., (U.S. Express); ATU locals 174 and 1037 as the joint 
collective bargaining representative for Union Street Bus Company, Inc., employees; ATU 
Local 589 as the union representative of certain Massachusetts Bay Transportation 
Authority workers; ATU Local690 as the collective bargaining agent of certain employees 
of Management ofT ransportation Services, Inc., and of Montachusett Opportunity Council, 
Inc.; ATU local1512 as the bargaining representative for Peter Pan Bus employees; 
ATU Local 1548 as the representative of certain Plymouth & Brockton Street Railway Co. 
employees; and ATU Local 1578 on behalf of the lolaw Transit Management, Inc., 
workers (staffing lowell RT A services) which it represents. Additionally, information in the 
record of this case (Claimants' Exhibit 2 in the ATU letter of August 12, 1999) indicates 
that ATU Local 1363 seeks to become a party to the Warranty for the applicable grants as 
the representative of certain employees of Bonanza Bus Lines. 

Discussion 

The facts of this case are not in dispute. MEOTC acknowledges the failure to 
provide to the Department, and to maintain, a complete and up-to-date list of all ~ 

transportation providers who are eligible recipients of transportation assistance funded by 
the project, and of the labor organizations representing employees in the service area of 
the project representing employees of such providers. Such delay may occur from time 
to time when the sub-recipients fail to furnish the necessary information to the grant 
recipient, which nevertheless has the responsibility for obtaining this information and 
submitting it to the Department. MEOTC states in its brief that it stands ready to amend 
the 1996-1999 grant applications so that the Claimant labor organizations are included. 
MEOTC further indicates a willingness to readily resolve the current matter and to provide 
a mechanism for monitoring the process in the future. 
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The Department also recognizes a substantial delay in its affirming the Claimant 
labor organizations' requests to sign-on as parties to the Warranty for the pertinent 
projects. This delay may have accompanied Department efforts to provide technical 
assistance to Respondent in its efforts to comply with the Section -A requirements to 
provide and maintain the list of eligible recipients and the list of labor organizations 
representing their employees. I take administrative notice of the Department's letter of 
September 28, 1999 {copy attached), which affirmed that all t~~ Claimant labor 
organizations are considered party(ies) to the Warranty arrangements agreed to by 
Respondent for the pertinent grants and/or projects. Such affirmation does not make such 
recognition effective with the date of that letter. Rather, it recognizes that the labor 
organizations are parties to the Warranty as of the date of the respective grants. This is 
in keeping with Respondent's observation in its brief, that "no damages have resulted to 
any local or union member as a result of omissions.· 

In this Small Urban and Rural Program, recipients and sub-recipients sometimes 
lack the familiarity with grant requirements that is customary in grants for larger transit 
projects in urban areas. Requirements such as the need to provide the Department with 
a complete and up-to-date list of eligible recipients and of the labor organizations that 
represent their employees, may appear to lack a self-interest component, from a recipient's 
or sub-recipient's point of view. This requirement is not entirely lacking in self-interest to 
a recipient or sub-recipient, however. As the Department previously has noted.1 a 
recipient which fails to fulfill an obligation (whether it's own obligation or one dependent 
upon information from a sub-recipient) under the Warranty can lose its eligibility to avail 
itself of the expedited Warranty approval for its grant applications. Further, a grant 
applicant or sub-recipient who has failed to comply fully and in good faith with ·the 
requirements of the Warranty may subject itself to ongoing, potential liability for any unfifed 
claims, until the body achieves full compliance with all aspects of the warranty. "The time 
period for filing (any/alfT claims under grants approved prior to the date of DOL's 
compliance certification to FTA for RIDOT shall begin with the date of the DOL compliance 
certification. "2 These are but two of the possible self-interests that might motivate a sub­
recipient or recipient to ensure that they have complied with the Section 13(c) 
requirements of the Section 18 Warranty arrangements. 

1ATU Local1363 v. Rhode Island Department of Transportation, OSP case no. 92-18-6, 
Employee Protections Digest, p. A-436, A-447 (1996). 

2 Letter of November 12, 1996 (copy attached), page 2, from Ronald W. Glass, Director, 
Division of Statutoty Programs, ESA, U. S. Department of Labor, to Leonard F_ Clingham, Jr., Esq., 
Rhode Island Department of Transportation_ 
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Award of Remedy 

In this situation I find no indication on the part of Respondent of an absence of good 
faith nor an unwillingness to deal with any labor organization. Furthermore, Respondent 
has indicated both the willingness and the ability to comply with the requirements of the 
Section 18 Warranty and to assure appropriate resolution of this matter. To the extent that 
any uncertainty remains as to the status of the Claimant labor organizations represented 
herein in by the ATU International, I repeat that each of them is a party lo the Section 18 
Warranty for the applicable Section 18 grants, and has been party thereto, as described 
above in reference to the Department's letter of September 28, 1999. 

There has been no indication of a lack of good faith in these matters and I have 
confidence that the parties will be able to develop adequate written assurances, sought 
by Claimants, of Respondent's future compliance with the applicable mandates of the 
Warranty. To ensure that the protected employees were not prevented from pursuing 
claims as a result of the issues raised herein, the time period for filing claims under the 
applicable grants will begin to run 20 days after the issuance of this decision. Additionally, 
Respondent is directed to implement its offer to resolve any remaining details in the 
current situation and to develop a mechanism for monitoring the process in the future to 
ensure that such omissions will not recur, by initiating discussion and negotiation with the 
ATU International to secure those ends. 

In order to facilitate compliance with this Award and with the Warranty, a copy of 
each Section 18 grant application of Respondent is to be provided to the ATU Counsel 
herein when such application is made to the Federal Transit Administration, through 
December 2002. 

This decision is final and binding upon the parties. 

March 15, 2001 QuKe~~ 
Acting Assistant Secretary 

Pate 
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ffi.1PLOYEE PROTECTTONS DIGEsT·· 

In the maHer of arbitration between: 

Amalgamated Transit Union ) 
) 
) 
) 
) 
) 
) 
) 
) 

locals 587, 757, 1015,.1384. 
1576 and 1700 

Claimants 
v. 

DSP case no. 99-18-2 

Jssued: Odober 25, 2001 
Washington State Department of 

Transportation 
Respondent 

Summary 

WSDOT receives Federal assistance under Section 5311, a fonnufa-based 
rural transit assistance program.· Claimants maintained that between 1996 
and 1999 WSDOT violated multiple requirements of the Section 13(c) 
Waffanly, which are preconditions for such assistance. The Department 
determined that WSDOI did fail to perform various requirements of the 
Warrnnty, including failure to provide timely notice of the identities of the 
grant Recipients. Beeause of WSDOrs faih.Jre to provide this notice, certain 
assertions which would generally. be brought against a Recipient are 
ronsidered in lhis decision naming. WSDOT as lhe responsible party . . Thfl 
Department upheld the Unions' claims and awarded infomrational and 
p~edural remedies. 

Origin of the Claim 

These claims arise under the Special Section 13(c) warrnnfy for Application to the 
Smal Urban and Rural Program' (Warranty). The Department of Labor (Department) has 
certified the Warranty as satisfying the protective requirements under 49 U.S.C. § 5333(b) 
of the Federal Transit taw (formerly Section 13(c) of the Urban Mass Transportation Act 
of 1964, as amended). The Warranty is incorporated into the contracts of assistance 
between the Washington State Department of Transportation (WSDOT) and the U.S. 
Department of Transportation's Federai"Tr~nsitAdminislration (FTA), which approves the 

1 Tlle Sman Urban and Rural Program initially was established by Section 16 of the Urban Mass 
Transportation Act of 1964. as amended Section 18 has been recodified at 49 U.S. C. § 5311 of the 
Federal Transit Jaw. 
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EMPLOYEE PROTECTIONSDIGEST 

grants arid provides the funds for Section 5311 rural grants to state transit authorities. 
These claims pertain to grants numberedWA-18-X014, WA-18-X015, WA-18-X016~ and 
WA-18-X017, received by WSDOT from 19962 through 1999. Amalgamated Transjt Union 
locals 587, 757, 1015, 1384, 1576 and 1700, represented by the Arr@lgamated Transit 
Union International (ATU), have filed these claims with the Department pursuant to Section · 
8(4) of the Warranty. Under Section 8{4), any party to a disputed claim for employee 
protections which is not resolved within 30 days after the dispute arises, may refer the 
claim to any final and binding disputes settlement procedure acceptable to the parties. In 
the event the parties cannot agree on such procedure, any party may refer the claim to the 
Department of labor for final and binding determination. These claims are property filed 
~ith the Department for final and binding determination. 

The Claimants maintain that Respondent WSDOT has violated multiple 
requirements of the Warranty, beginning in 1996 and continuing through the September 
1999 filing of this claim_ The Claimants first allege that WSDOT failed to fulfill the 
requirements of Section A, Paragraph (2) of the Warranty. This requires the Public Body 
to: 

... provide to the Department and maintain at all times during the Project an 
accurate up to date listing of all existing lranspartation providers which are 
eligible Recipients of transportation assistance funded by the Projec~ in the 
transportation seiVice area of the Project, and any labor organizations 
representing the employees of such providers. · 

The Claimants also allege that WSDOT failed to certify to the Department that the · 
"designated Recipients have indicated in writing acceptance of the terms and conditions 
of the _wananty.ro3 as required by Section A. Paragraph (3) of the Warranty. 

The Claimants further allege that WSOOT failed to make the neeessary 
arrangements $0 that any. covered employee or union representative may file a claim of • 
violation, as_ required under Section 8(5) of the Warranty. • 

FinallY the Claimants allege that WSDOT failed to post the required Section 8(8) 
~otice(s) indicating that the Recipient has received federal assistance and agreed to 
comply with the terms of the Warranty. 

2Jhese ctaims initiaJJy incfuded violations of the W?nanty for 1995. However. during the pendency of 
these cJaims, lhe Amafgamated Transit Union Jntemational (A lU) was provided information previously 
oot made available to the UniOn from WSOOT and/or the Department of Labor. This information showed 
WSDOT compliance with the Warranty in 1995. A TU ronsequenlJy has withdrawn the portion of these 
claims pertaining to 1995. 

3 "Recipient; as used in the warranty. refers to those entities designated by the Public Body (grant 
apprcant) as eligible for receipt of grant funds. 
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EMPLOYEE PROTECTIONS DIGEST 

Discus~ ion and .Conclusions 

The Department has determined that WSDOT failed to perform certain requirementS 
of the Warranty; most notably for purposes of this daims determination; to provide to the 
Department timely notice of the identity of the Recipients who had agreed in writing to 
accept the terms of the Warranty for grants from 1996 to 1999. Because ofWSDOis 
failure. ATU was not given timely notice of the identity of the Recipients as required under 
Part A. Therefore. the Claimants' assertions against WSOOT regarding Part B violations. 
which would typically be required to be brought against a Recipient, are considered in this 
decision. 

I. Filing of UP:to-date fists o[Becipients and labor organizations. 

WSOOT acknowledges that it failed to timely file with the Department the required 
and updated lists of Redpients and of the related labor organizations, for its 1996 through 
1999 grants. However, WSOOT argues that it understood the obligation to maintain the 
listings up-to-date at aJI times during the project to require only the updating of such lists 
when WSDOT sought additional Federal transit funds. Further, WSDOT indicated that it 
receives this information from Recipients only at the time of application, and asserted that 
it h~ no obligation to provide infoonation it had not received from the Recipient$. These 
interpretations are incorrect. Under the terms of the Warranty~ WSDOT has an affirrita~ 
obf.Qatlon to. obtain the information necessa,Y to maintain these lists in an up-to-date 
mannef" during the project and any subsequent effects, and to submit any changes .to the 
Depa~nt · 

As of August 24, 1999~ the Department had received the required ~ated lists of · .­
Recipients and related labor organiZations for WSOOrs 1996 through 1999 grants.• While 

·.-this fulfilis WSOOis obligation under Part A. Paragraph {2) of the Warraniy, its failure to 
file these doCumentS in a tirilely manner delayed the Department from providing thiS 
jnformation to A TU. VVhile WSDOTs failure delayed A TU from learning the k.fentilies of_ 
the Recipients ofWSDOis Section 5311 grants, it also prevented ATU from becoming a· 
party to those Recipients' Warranty arrangements where applicable. 

JJ. Filing of certification. 

WSDOT acknowledges its failure to timely provide to the Oeparbnent the 
certification, required under Part A. Paragr.aph (3), that the Recipients ·have indicated in 
writing acceptance of the terms and conditions of the Warranty. WSOOT alleged. albeit 
erroneously, that it had submitted the certification of the Recipients' written acceptances 

4 WSDOT provided amendments lo these updated ftsts through letter dated October21, 1999. 
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of the terms and ~onditions to FTA Even if accurate, such sut>mittal would not satisfy thE 
requirement of the Warranty ~o submjt such certffication to the Department 

IU. Arranging for procedures to fife claims. 

Pursuant to Part 8(5) of the Warranty, a Recipient must "make the necessary 
arrangements so that any enipJoyee covered by these arrangements. or the union 
representative of such employee, may file a claim .... " As noted above, ATU might have 
filed claims under Part B of the Warranty against the Recipients for failure to make such 
arrangements; however. since WSDOT had failed to identify the designated Recipients. 
A TU was unable to do so. Moreover, the record evidence does not establish that the 
Recipients herein have made the required arrangements for filing a claim. Accordingly, 
inasmuch as the Recipients,- those best able to provide such information, could not be 
named respondents in this claim, the Department is unable, based on lhe information in 
the case file,' to make a finding as to whether the Recipients made the necessary 
arrangements under Part 8(5). 

IV. Posting notices. 

The Warranty- states_ in Part B(8): 'The ReCipient will post, in a prominent and 
accessible place, a notice stating that the Recipient has received federal assistance under 
the Urban Mass Transportation Act and has agreed to comply with the provisions of 
Section 13(c) of the Act." As discussed in Ill above. WSDOTs failure to timely file the 
required Part A information identifying Recipients prevented A TU from filing this claim 
against lhe Recipients. Further. the record evidence did not indicate that each Recipient 
had made the requisite posting. -

_ Failure to provide the fundamentar-information ofthe exiStence-and content of the. 
proiective provisions deprives the empJpyees and their unions of knowledge of such 
protections and of the opportunity to use that information. This adverse effect is 

- compounded by the failure identified in m. above. to provide and publish a procedum for 
fifrng and pursuing claims of the interpretation. application and/or. enforcement of the 
prots-etive arrangements. · 

Award of Remedy 

WSDOT provided the Deparfn)ent with updated lists of eligible Recipients and the 
related labor organizations, as specified in Section A, Paragraph (2) of the Warranty for 
all relevant WSDOT grants and/or projects from 1996 and through 1999. The Department 
has provided copies of WSOOTs letters of certification to ATU, according to established 
procedures, and ATU has elected to become a party to the Warranty for the grants in 
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question. However, as it has been determined that WSDOT faifed to· timely provide flle 
requisite filings with the Department and that there is insufficient evidence to estabrtsh that 
requisite Recipient obrJgations have been met, WSDOT is required to provide the 
following: 

·-. 

1. WSDOT must provide lhe Department with copies of thevVr;tten acceptances of 
the Warranty by each designated Recipient under WSDOT grant applications from 
1996 through 1999. F aiJure to provide these written acceptances to the Department 
within 60 days of the date of this. determination could lead to a finding of non­
compliance which would render WSDOT ineligible for Section 5311 transit funds. 

2. WSDOT must provide the Department with evidence. with a copy the ATU. that 
the claims procedure as required in Section 8(5) of the Warranty is in place. 

3. WSDOT must provide the Department with evidence, with a copy to ATU, that 
the posting requirement under Section 8{8) of the Warranty has been fulfilled for 
all Recipients under all grants from 1996 to 1999: 

4. At the time of its next grant application to FTA, WSDOT is to provide notice to 
the Department, and to ATU, that the grant application has been submitted. 

5. Within 30 day·s follo)Ving submission of the next grant applicatiOn. WSOOT must 
provide Notice to the Department that the claims procedure required under Part 
B(5) and the Notice procedure required und~ Part 8(8) have been fulfil1ed. 

This decision is final and binding upon the parties. 

October 25. 2001 lsi 
Jae N. Kennedy 
Acting Assistant Secretary 
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