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Rail Employees Association v. Dallas Area Rapid Transit
DSP Case No. 00-13c-2
November 8, 2002
(Digest page no. A-525)

The following summary was prepared by the author specifically for this project, and does not
constitute the official summary of the Department of Labor.

Summary: The Rail Employees Association (REA) alleged that senior vehicle servicers were placed in
a worse position by Dallas Area Rapid Transit's (DART) pre-assignment of newly hired temporary
employees to positions formerly made available to permanent employees based on a seniority
determined "mark-up". As a reSUIt, senior vehicle servicers were required to work at alternative
locations and shifts, limiting their overtime and other employment opportunities, and some who lacked
the proper skills and licenses were required to move buses. The Department determined that DART's
actions were the result of a federally-funded bus purchase and placed the employees in a worse position
as a result of the Project. DART violated the Protective Agreement when it failed to provide the
required advance notice and opportunity for discussion of the disputed actions. DART was ordered to
pay any appropriate displacement allowances, provide appropriate training ?-s needed, meet with the
REA to discuss in good faith the changes in the "mark-up™ procedures, and address any additional
make-whole remedies.

A-525.1


Cathi
Typewritten Text
A-525.1


4.3, Cepartiment of Labor Assistant Sccretary for
’ Esnpioyment Standards
Washington. D.C. 20210

In the matter of arbitration between:

{

)
Rail Employees Association )
Claimant )

) DSP case no. 00-13c-2
v )

) Issued: 11-8-02
Dallas Area Rapid Transit )
Respondent ')
)
ORIGIN OF THE CLAIM

This claim arose under protective Arrangements first certified on September 30, 1991 for
Dallas Area Rapid Transit (DART) grants and projects under Section 5333(b)!. of the
Federal Transit law, now codified at 49 U.S.C. § 5333(b). Applying those 1991
protective terms, as amended (the Arrangement), the Department of Labor
(Department) certified DART grant number TX-03-0180 (Project) on April 14, 1998. In
the spring of 2000, the Rail Employees Association (REA), a labor organization that
represents certain DART employees,? identified actions by DART that REA alleged
violated the terms of the Arrangement agreed to by DART with respect to this Project.
When REA and DART were unable to resolve their dispute, REA, on June 9, 2000,
requested a final and binding determination by the Department of Labor, pursuant to
paragraph 16(a) of the Arrangement. After considering the written submissions of both
parties, and based on the terms of the Arrangement agreed to by DART, I make the
following findings and conclusions.

' This provision was formerly part of the Urban Mass Transportation Act of 1964, as amended, 49 U.S.C.
§1609, and is commonly referred to as Section 13(c).
REA represents 17 DART Rail Servicer employees, nine permanent DART employees and eight

temporary employeesyy,,king to Improve the Lives of America’s Workers
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FINDINGS OF FACT

DART’s Maintenance Department (MD) has three divisions: Fleet Maintenance; Ways,
Structures and Amenities; and Technical Services. Bus and Rail Servicer employees
clean and inspect revenue and non-revenue vehicles at the several Sections within the
Fleet Maintenance Division: East Dallas Bus Services, Northwest Bus Services, Qak
Cliff Bus Services, Service and Inspection (5&I) Rail Services, Central Support Services,
NRYV Services, Body Support Services, Passenger Amenities, and Track™& Right of Way.
The Rail Servicer employees represented by REA in this claim cleaned and inspected
the rail vehicles at the S&I Services facility. The 1998 Project, a capital grant, funded the
purchase of 55 rail vehicles, more than doubling the existing fleet of 40 rail vehicles
operated by DART. The Project also funded the enlargement of DART’s S&I Platform,
an outdoor, covered-canopy area at the S&I Rail Services facility, and the construction
of a new facility for the Oak Cliff Bus Service Section.

DART uses a “mark-up” system to enable MD employees to select their work location,
assignments, hours of work, workweeks® and days off for a six-month period. Use of
the mark-up system also affects the pay (due to opportunities for overtime and shift
differentials) for individual MD employees. As outlined in DART’s Hourly
Employment Manual (HEM), regularly scheduled mark-ups occur twice a year, in
January and August. See HEM, MD2, Sec. 6A. The MD Supplement to the HEM
provides that “[s]eniority in the Maintenance Department shall govern in the selection
of, or assignment to, scheduled working hours and work weeks, sections, . . . vacations
and holidays.” HEM, MD?2, Sec. 5A. The MD Supplement further provides that during
mark-ups employees will select hours and assignments “on the basis of seniority
provided they are qualified for the work to be performed.” HEM, MD2, Sec. 6A.
Seniority is based on the employee’s date of hire or transfer into a classification (either
skilled, or non-skilled) in the MD. For seniority purposes, mechanics and maintainers.
are skilled classifications; all other positions are unskilled classifications. Applying
these principles, a servicer employee is entitled to mark-up (i.e., to select his preferences
in the various job selection categories) at any section in the Fleet Maintenance Division
on the basis of his seniority among unskilled classification employees.

In a posted letter dated March 28, 2000, DART announced a General Mark-up Notice, to
include only bus mechanics and servicers. The Notice advised employees that the
mark-up was being undertaken to “facilitate the service change and implementation of
the South Oak Cliff Facility.” The notice provided that the mark-up would take place in
April 2000 and that selections would take effect on May 15, 2000. DART pre-printed the
mark-up sheets that were posted in April 2600 with the names of newly hired
temporary servicer employees in virtually all of the servicer positions at the S&I
Platform. This blocked the permanent Rail Servicer employees from marking-up at the

3 A workweek for these employees consists of five consecutive days on duty followed by two days off.
Workweeks start on a staggered schedule so that there is coverage on each day of the week.
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S&I Platform where they customarily worked and forced them to mark-up in other
sections in the Fleet Maintenance Division. In these other sections, DART pre-printed
the names of newly hired, temporary employees in a few slots. The Rail Servicer
employees were thus prevented from selecting positions and hours at the S&I Platform
based on their earned seniority, and were required to compete for position slots at other
sections within the Maintenance Division.

As a result of the elimination of slots available at the S&I Platform and the limited slots
at other rail service areas, some permanent Rail Servicer employees were forced to take
assignments in bus service sections. These assignments, unlike Rail Servicer jobs,
required employees to move buses around and required a Commercial Driver’s License
("CDL”). DART did not give these employees training to enable them to fulfill certain
requirements in the bus service sections, as required by Section 5333(b) and DART’s
certification. Because these employees had no training for these particular positions
and did not have CDLs, many were “written up” for inadequate performance.*

After the May 15, 2000, implementation of the new mark-up assignments and the
involuntary relocation of these permanent Rail Servicer employees out of the S&I
Services facility, DART took steps to contract out the Rail Servicer jobs.

THE CLAIM

REA alleges that in effecting changes in its rail operations DART failed to provide
advance notice and discussion of the intended changes, failed to preserve the Rail
Servicer employees’ seniority rights and wages (by depriving them of previous
opportunities for shift differentials and overtime), and failed to observe and continue
their meet and confer rights, in violation of the DART certification and protective
Arrangement. REA states that, as a consequence of DART’s denial of their seniority in
the April 2000 mark-up, these Rail Servicer employees have been required to work in
bus maintenance sections in the Fleet Maintenance Division without appropriate
training, in jobs for which they lack training, experience and/ or certain qualifications.
REA also argues that DART hired temporary employees and placed their names on the
pre-printed April 2000 mark-up sheets in anticipation of effects of the Project and that
these actions are, therefore, a result of the Project. REA suggests that DART took these
actions in order to ensure that no permanent Rail Servicer employees occupied the Rail
Servicer positions, to avoid application of the protective Arrangement when DART
proceeded to contract out those jobs.

* DART attempted to remove two Rail Servicer employees because they did not have Commeicial
Driver’s Licenses ("CDL”). However, after REA grieved the matters the actions were rescinded. DART
has since removed the CDL requirement for servicer employees.
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REA seeks restoration of seniority and accompanying rights, privileges and benefits, as
they existed prior to the April 2000 mark-up, for use by employees in selecting working
hours, workweeks, and sections. REA also seeks the opportunity to discuss these
changes with DART, as REA alleges is required by DART's certified Arrangement.
REA seeks similar remedies regarding DART’s contracting out of the Rail Servicer
positions. REA additionally seeks make-whole remedies and any other remedies
deemed appropriate.

DISCUSSION

The Relative Burdens of the Parties

Federal Transit law, 49 U.S.C. § 5333(b)(2)(C), requires that, as a condition of financial
assistance under that statute, employees “affected by the assistance” must be protected
under fair and equitable arrangements that include provisions necessary for “the
protection of individual employees against a worsening of their positions related to
employment.” Consistent with this requirement, Section 7(c) of the DART
Arrangement provides that “[a]ny employee placed in a worse position with respect to
hours, working conditions, fringe benefits or rights and privileges pertaining thereto . . .
as a result of the project . . . shall be made whole.” REA alleges that the permanent Rail
Servicer employees were “worsened” by DART’s decision to install newly hired
temporary employees in positions formerly available to permanent employees in
accordance with their seniority by placing the names of the temporary employees on
the April 2000 mark-up sheets, preventing the permanent employees from exercising
their seniority rights at the S&I Rail Services Section to select working locations,
working hours and workweeks. With respect to this “dispute as to whether or not a
particular employee was affected-as a result of the Project,” Section 16(b) of the
Arrangement specifies that REA must “identify the Project and specify the pertinent
facts of the Project relied upon.” REA has identified Project TX-03-0180 as the pertinent
Project and relies on the fact that the Project financed DART’s purchase of 55 additional
rail vehicles and expansion of the S&I Platform, increasing the number of Rail Servicer
employees needed for DART's rail operations. REA also argues that the need to staff
the newly opened and federally funded Oak Cliffs Service Section necessitated the April
2000 mark-up, which resulted in a worsening of the condition of the Rail Service

. employees by depriving them of the right to exercise their seniority rights.

Once a claimant has identified the project and has stated the requisite pertinent facts, it

is the Public Body’s obligation to prove that something other than the Project was the
sole and exclusive cause of the harm, effects and/ or alleged violations of the protective
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conditions.” It is clear that DART’s use of pre-printed mark-up sheets on which the
names of temporary employees had been filled in for all but one of the positions at the S
& I Platform prevented permanent Rail Servicer employees from obtaining assignments
at that location. Thus, under Section 16(b) of the Arrangement, since REA has identified
the Project and specified the facts upon which it relies, the burden shifts to DART to:

establish affirmatively that such effect was not a result of the
Project, by proving that factors other than the Project
affected the employee. The claiming employee shall prevail
if it is established that the Project had an effect on the
employee, even if other factors may also have affected the
employee.

The Project Identified

First, DART argues that REA has failed to properly identify the Project, despite DART’s
own statement that the April 2000 mark-up was undertaken to “facilitate the service
change and implementation of the South Oak Cliff Facility” - a facility constructed with
Project funds. Specifically, DART argues that it “has never accepted or utilized federal
assistance for operating its system, including paying the salaries of administrative
personnel and hourly personnel...[and] has specifically rejected the grant of operating
assistance...in order not to taint DART’s operating activities with federal funds.” DART
Oct. 13, 2000 letter at p.6. However, this is a distinction without difference. Section 1 of
DART’s protective Arrangement provides that:

(a) The term “Project” shall not be limited to the particular
facility, service, or operation assisted by Federal funds from
the...Act, but shall include any changes, whether
organizational, operational, technological, or otherwise,
which are a result of the assistance provided.

(b) The phrase, “as a result of the Project” includes events
occurring in anticipation of, during, and subsequent to the
Project and any program of efficiencies or economies related
thereto and shall also include events and actions which are
as a result of Federal assistance under the Act. '

® Affidavit of Secretary of Labor James D. Hodgson, Congress of Railway Unions v. Hodgson, 326
F.Supp. 68, n.9 (1971); Employee Protections Digest, p. D-41(burden of proof transferred from the
employee to the employer).
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DART’s view of the scope and application of these protections cannot be reconciled
with this provision. Further, DART’s voluntary refusal of operating assistance has no
effect on DART’s obligation to apply the terms of the protective Arrangement to all
effects directly or indirectly related to the instant Project. Protections applicable to any
Project certified under the statute apply to both direct and indirect effects.® Therefore, if
employees are harmed as a result of the Project, pursuant to the terms of the
Arrangement, appropriate remedies must be provided.

DART also alleged that Section 1(b) of its protective Arrangement, concerning rises and
falls of business, legitimizes its actions as unrelated to the Project and not within the
purview of the Arrangement. Properly excluded rises or falls in business could include,
for example, repetitive seasonal fluctuations in ridership, demographic shifts, or the
opening or closing of a major plant. Such events, however, or changes in volume and
character of employment, must be shown to have been solely caused by factors other
than the Project if they are to be considered outside the scope of these protections.
DART has failed to demonstrate that such circumstances occurred in this case,
unrelated to the Project.’

Effect on the Rail Servicer Employees

DART argues that the Rail Servicer employees' hours and working conditions were not
improperly affected by the April 2000 mark-up, since DART was exercising its
management right to preempt the use of the seniority provision of the HEM. In an
October 13, 2000 letter to the Department, DART alleged that its actions were consistent
with past interpretation and implementation of Section 4A of the HEM. DART
submitted this section, 4A, as Exhibit H to its October 13, 2000 letter. It reads as
follows: ' '

Seniority in the Maintenance Department shall govern in the selection of,

or assignment to, schedules working hours and work weeks, locations

(East Dallas, Northwest, Oak Cliff, S&I, FMB, Support Services), vacations

and Holidays and in case of layoff (reduction-in-Force) providing the

ability to perform the required work on the affected shift and location is

not substantially diminished.

® H.R. Rep. No. 204, 88™ Cong., 1% Sess. 16 (1963), U.S. Code Cong. & Admin. News 1964, pp. 2569,
2584 (The committee also believes that all workers affected by adjustments effected under the bill should
be fully protected in a fair and equitable manner, and that Federal funds should not be used in a manner

that is directly or indirectly detrimental to legitimate interests and rights of such workers.).

7 It is noted that although DART is required every five years, under Section 452.056 of the Texas
Transportation Code, to "evaluate each distinct transportation service ... and determine whether the
authority should solicit competitive, sealed bids to provide these transportation services,” the obligation to
so evaluate would not by itself demonstrate an exclusive cause of the adverse effects or establish
DART's burden of proof in this case.
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HEM, MD2, Sec. 4A (emphasis added by DART). This section of the HEM, which was
relied upon and provided by DART as Exhibit H to its October 13, 2000 Ietter, bears the
annotation: "M:\JWJ\ hem-Aug1998\ Maintsupl.lwp".

Regardless of whether such authority in the manual would establish that the exercise of
it would be a "factor other than the Project,” that resulted in worsened conditions for the
employees, DART failed to establish that the authority in question was in effect at the
time of the April 2000 markup. In the summer of 1998, DART's HEM was circulated to
its employees for comment and feedback. It was adopted and distributed to the hourly
employees on November 9, 1998. During the processing of this claim, DART provided
to the Department a copy of the HEM identified with the notation "Rev. Published date:
2/25/00." The Supplement to this later version of the HEM, which would have applied
to employees in the Maintenance Department at the time of the April 2000 mark-up,
contains the following information regarding seniority:

A. Seniority in the Maintenance Department shall govern in the selection
of, or assignment to, scheduled working hours and work weeks, locations
(East Dallas Bus Services, Northwest Bus Services, Oak Cliff Bus Services,
S&I Rail Services, NRV Services, Body Support Services, Passenger
Amenities, Track & ROW, Traction Electrification Systems, Signal
Systems, Communications & Control Systems), vacations and holidays.
Divisions of the Maintenance Department are Fleet Maintenance; Ways,
Structures and Amenities; and Technical Services.

B. The mechanic and maintainer classifications, for
seniority purposes, are skilled classifications. All other
classifications are unskilled classifications.

An employee may not have seniority in more than one
section or classification at any time.

HEM, MD?2, Sec.5A and B.

The proviso cited in bold by DART in its October 13, 2000 letter and Exhibit H thereto,
is not included in Section 5 in the new version of the HEM. DART has not indicated,
‘nor is the Department aware of, any other location in the current HEM where the
emphasized language may be found. DART, and several of its officers who supplied
supporting affidavits, relied on a version of the HEM that was not in effect at the time of
the mark-up in April 2000. DART's affidavits were submitted after the effective date of
the current HEM provision applicable to these events. The language relied on in the
DART affidavits was never shown to be in effect for purposes of the events that
comprise this claim. Accordingly, as the management right on which DART defends its
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action was not included in the manual for purposes of the events under consideration in
these claims, DART has not established its claimed management authority to preempt
the seniority rights of the Rail Servicer employees.

Similarly, DART's contention that safety considerations required such pre-entered
assignments for the temporary hires in the April 2000 mark-up ignores the fact that the
HEM provides no such qualification of employees' right to select assignments based on
seniority. DART asserts that it structured the April 2000 mark-up process to ensure that
newly hired, temporary employees, who are less experienced and skillful than DART’s
permanent Rail Servicer employees, would fill the Rail Servicer slots at the S&I Platform
because they were day-shift positions. DART argues that it sought to prevent the
assignment of the temporary employees to night shifts, where there is more work and
less supervision. As above, the HEM provides no authority for DART to ignore the
seniority of the permanent Rail Servicer employees.

Finally, while DART argues that its decision to contract out positions at the S&I
Platform was not a result of the project, it fails to provide any alternative
hypothesis for its administration of the April 2000 mark-up and the resulting
“worsening” of the Rail Servicer employees’ positions. Instead, DART argues
that a higher burden of proof is required of REA, citing several prior arbitration
decisions of the Department in support of this position.? In those cases, the
employer was found to have carried its burden of proof and the claimant,
consequently, was obliged to bear a higher burden of proof. That situation is not
present here.

Resulting Harm to Emplovees

The REA has established that the April 2000 mark-up was undertaken to facilitate
staffing needs resulting from Project funding and that, due to the April 2000 mark-up,
the represented Rail Servicer employees were in a “worse position” as defined in the
Arrangement. Section 7(c) of the DART Arrangement provides, consistent with the
requirements of the statute, 49 U.S.C. § 5333(b)(2)(C), that “[a]ny employee placed in a
worse position with respect to hours, working conditions, fringe benefits or rights and
privileges pertaining thereto...as a result of the project...shall be made whole.” REA
alleged that DART’s action, blocking Rail Service employees from selecting prime
daytime slots, resulted in the “employees hav[ing] much less overtime opportunities in
the new positions.” REA June 9, 2000 letter at p. 2. Although the record does not

® Stephens v. Monterey Salinas Transit, 82-13c-486, USDOL (1982); Employee Protections Digest, p. A-
343, Haddad v. Worcester Regional Transit Authority, 78-13c-43, USDOL (1981); Employee Protections
Digest, p. A-196; Local 1086, ATU v. Port Authority of Allegheny County, 79-13c-12, USDOL (1980);
Employee Protections Digest, p. A-88.
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contain any specific evidence that the mark-up resulted in the loss of overtime
opportunities, DART has not refuted the allegation. REA also has shown that the
employees who were prevented from exercising their seniority rights suffered a
worsening in work shifts and locations as a result, and DART has not demonstrated
otherwise. REA did not allege a reduction in rate of base pay or a violation of the
Arrangement regarding a change in point of employment or the entitlement to
dismissal allowance.

Contracting Out

Much of DART’s briefing efforts addressed whether federal funding precipitated
DART’s decision to contract out certain Rail Servicer positions. The Arrangement does
not preclude DART from contracting out these jobs, as long as the rights, privileges and
benefits of the affected employees are preserved and continued in the process. While it
is apparent that the expansion of DART Fleet Maintenance Sections provided an.
opportunity to remove permanent employees from the affected positions in anticipation
of the effects of the Project, there is no evidence that DART’s decision to contract out
caused additional harm to any permanent Rail Servicer employee. With regard to the
temporary employees, Section 5333(b) protections do apply, but those protections are
subject to DART’s personnel policies. See Arrangement, Sec. 5. DART’s temporary
employees in the MD generally “are not eligible to participate in DART benefit
programs,” have no expectation of continued employment, have virtually no rights and
benefits, and are subject to dismissal without cause at any time. See HEM, Sec. 3.11B.
Since temporary employees at DART, therefore, have no benefits or employment status
to which Section 5333(b) protections attach, the temporary employees displaced by the
decision to contract out are not entitled to any remedy under the Arrangement upon
termination. Se¢ HEM, Sec. 7.2B.1. Since permanent employees had already been
deprived of the opportunity to bid on the jobs that were subsequently eliminated when
DART contracted out the positions held by temporary employees, they were already
-entitled to the same remedies that would have been available if they had been displaced
by the contracting-out decision. Accordingly, whether or not DART’s decision to
contract out its Rail Servicer employee positions was a result of the Project, that decision
did not result in any change in the working conditions of employees protected by the
Arrangement, and no additional remedy is warranted.

Notice and Opportunity for Discussion

Section 6 of the Arrangement requires that DART give 90 days prior notice to “the
interested employees... and to the employee representative,” of an intended change in
operations that “may result in the dismissal or displacement of employees or a re-
arrangement of the working forces of the system.” Further, once proper notice is given,
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employees or their representatives are entitled to meet with the public body to discuss
“the application of the terms and conditions of this Arrangement to the intended
change.” Arrangement, Sec. 6(b).” The mark-up held in April 2000 was a change from
DART’s normal operations, which included mark-ups held twice a year; in January and
August (HEM, MD2, Sec. 6A) and, as found above, employees were deprived of the
right to exercise their seniority rights because of the manner in which the mark-up was
conducted, losing overtime assignments and preferred shifts and locations. The notice
for the April 2000 mark-up was dated March 28, 2000 and the changes in Rail Servicer
assignments became effective on May 15, 2000. Accordingly, it is clear that DART failed
to provide its permanent employees and their representative with the required 90-day
notice and opportunity to discuss before instituting changes that could result in the
adverse effects on the permanent Rail Servicer employees.'®

There is no evidence that DART gave any notice regarding its decision to contract out
the Rail Servicer positions. However, as noted above, no permanent Rail Servicer
employees were dismissed or displaced by that decision. The displacements
encountered by the permanent Rail Servicer employees had occurred as a result of the
mark-up prior to the contracting out. Further, the temporary employees, who were
virtually all terminated once the Rail Servicer positions were contracted out, had no
expectation of notice prior to termination of employment. See HEM, Sec. 3.11B.
Moreover, because the HEM does not afford these temporary employees access to the
DART grievance procedure, consistent with the Arrangement, these temporary
employees do not have the “right to present grievances and to meet with the
management of the Public Body.” Arrangement, Sec. 5; see HEM, Sec. 3.11B; Sec. 8.10.
Accordingly, since no employees who were entitled to protection under the
Arrangement were affected by DART’s decision to contract out the Rail Servicer
positions formerly held by temporary employees, DART was not required to give notice
of the change.

The significance of the meet and confer rights, protected by Section 5333(b) as a form of
collective bargaining, cannot be minimized. See Local 1338 v. Dallas Transit System,
case no. 80-13c-2, USDOL (1981); Employee Protections Digest, p. A-248, 260. Part of
the importance of the meet and confer process is the representational status of a labor

® Meet and confer rights are protected under Section 5333(b)(2)(B) as a form of collective bargaining
rights. ATU Local 1338 v. Dallas Transit System, case no. 80-13¢c-2, USDOL (1981); Employee
Protections Digest, p. A-248.

"When REA initially pursued this matter with DART as individual grievances, DART responded that the.
matter could only be pursued as a general grievance, through the general grievance process. REA
decided instead to file this claim under the certified protective Arrangement. The parties did not meet and
confer with respect to any grievance.
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organization, allowing it to discuss conditions of employment with a public body on
behalf of one or more employees. The evidence indicates that the parties herein have a
practice of meeting and conferring that has continued throughout the pendency of this
claim. h

CONCLUSIONS AND REMEDY

REA has established that the represented Rail Servicer employees were placed in a
worse position by actions taken by DART as a result of the federally funded Project
insofar as they were prevented from selecting position and hours at the S&I Platform by
exercising their seniority rights. DART’s actions also may have caused the Rail Servicer
employees to lose opportunities for overtime and shift differentials. DART also failed
to provide the required advance notice and opportunity for discussion of the disputed
actions and effects thereof. These failures are in violation of the Arrangement that is a
condition of DART’s receipt of Federal assistance. Therefore, DART is ordered to
provide the following remedies, which are appropriate under the Arrangement:

Displacement Allowances - While the evidence indicates that all Rail Service employees
entitled to protection under the Arrangement were able to obtain positions within the
DART system, the permanent Rail Servicer employees represented by the REA may be
entitled to displacement allowances computed as provided for in Section 7 of the DART
Arrangement. Because the record does not contain any information regarding whether
any REA-represented employee lost any compensation, appropriate displacement
allowances, if any, must be established through the mechanisms outlined in Section 7(b)
of the Arrangement. In making this determination, the parties will employ the date of
“worsening” as May 15, 2000.

Training and Retraining - One of the primary areas of protection required by Section
5333(b) is that of training and/ or retraining affected employees. DART did not fulfill its
affirmative obligation under the protective arrangement to provide necessary training
for these employees in their new assignments, requiring REA to pursue grievances on
behalf of some of these employees to protect them from disciplinary action resulting
from this lack of training. If this need remains, DART has an obligation under its
certified terms and conditions to provide appropriate training, as agreed to through
discussion with the REA, for these permanent servicer employees in their new jobs. In
connection with this required training, DART is prohibited from reprimanding,
disciplining or otherwise adversely affecting the employment of these permanent Rail
Servicer employees for inability to perform the requirements of their jobs following
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May 15, 2000, unless and until they have been fully trained/retrained so that they are
able to meet the qualifications and requirements of such jobs.

Noticé and Discussion - DART must meet with the REA, upon request, to discuss in
good faith the changes DART made in conducting the April 2000 mark-up and in
limiting the availability of Rail Servicer positions at the S&I Platform for selection in
that mark-up, as provided for in Section 6 of DART’s protective arrangement.

Make-Whole Remedies - The protective conditions require that the Federal Project and
actions related thereto are to be carried out in a manner that will not adversely affect the
protected employees, and that any potential adverse effects be carried out in a manner
balanced in favor of the affected employees. Additional make-whole remedies, such as,
for example, adjustment in work assignments and/or locations, are to be addressed in
good faith by DART and REA in their discussions as directed above.

These remedies are to be implemented not later than 60 days following the date of this
decision and award, unless otherwise agreed to between the REA and DART in writing.
This decision is final and binding upon the parties.

Victoria A. Lipnic

Assistant Secretary for Employment Standards
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Peterson v. City of El Paso
DSP Claim No. 01-13(c)-1
December 12, 2003
(Digest page no. A-537)

The following summary was prepared by the author specifically for this project, and does not
constitute the official summary of the Department of Labor.

Summary: Claimant, as president of the Employee Committee, alleged that the City’s decision to
terminate the use of profits from private vending machines located on City transit department
property constituted a failure to preserve rights, privileges, and benefits under its Protective
Arrangement. The Employee Committee had received control of the vending machines and their
profits from the private provider that preceded the City. Unbeknownst to the City, for more than 20
years, the Employee Committee used the vending machine proceeds to provide a variety of benefits
to transit employees and their families. The activities, which occurred outside of the work
environment, included picnics, donations following deaths in an employee’s family, gift certificates
to local restaurants on Transit Appreciation Days, and the like. The Employee Committee had no
direct involvement with work assignments, and did not deal with wages and working conditions of
transit employees. Following discovery of the misuse of vending machines in another City
department, the City learned of the Employee Committee’s use of its vending machine profits, and
required the Committee to give control of the machines, and their profits, to the City. The
Department found that the Employee Committee used the profits from the vending machines to fund
benevolent activities that were social in nature, occurred after working hours, and benefited
employees and their families. The Committee’s use of the vending machine profits was not a right,
privilege, or benefit of employment because the use was never approved by the City, and violated
Texas law.
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J.S. Department of Labor Assistant Secretary for
Employment Standards

¥ashington, D.C. 20210

In the matter of arbitration:

Ez;mes Peterson,
Claimant
DSP case no. 01-13c-1

City of El Paso, Issued: December 12, 2003

Respondent

<

ORIGIN OF THE CLAIM

This claim is of an ongoing nature and arises under all Federal Transit
Administration grants of transit assistance to the City of El Paso, Texas. Each
grant has incorporated protective conditions required under 49 U.S.C. §
5333(b) of the Federal Transit law, commonly referred to as Section 13(c),
beginning with the Department of Labor's April 1, 1976 certification of
protective conditions, and supplemented by a January 3, 1980, Protective
Arrangement that was certified by the Department of Labor on February 13,
1980. These conditions have been certified by the Department of Labor and

--are incorporated into the contracts for Federal assistance between the Federal

Transit Administration and the City of El Paso. .

THE CLAIM

The Claimant, as President of the Employee Committee, alleges a failure
to preserve rights, privileges, and benefits of the transit employees in violation
of the January 3, 1980, Protective Arrangement. This alleged failure resulted
from the City's decision in 2000 to terminate the Employee Committee's
continued use of the profits from private vending machines located on City
Transit Department property.
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ISSUE

Did the City's termination of the Employee Committee's continued use of
profits from private vending machines on City Transit Department property
constitute a failure to preserve and continue rights, privileges, and benefits of
employees, in violation of Paragraph 2 of the January 3, 1980 Protective
Arrangement? :

FACTUAL BACKGROUND

Prior to 1977, three private bus companies operated transit services in El
Paso. One of those bus companies was El Paso City Lines. In January of
1977, the City of El Paso acquired the assets of all three bus companies with
Federal grants of mass transit assistance. From 1977 to 1980 El Paso
operated its transit system through a private contractor, El Paso Transit
Services, Inc. In 1980 the City began direct operation of its transit system.

Prnor to the 1977 acquisition, one of the private bus companies, El Paso
City Lines, had vending machines on its premises. The profits from those
machines were controlled by the manager of that bus company. With the City's
January 1977 acquisition, that manager left El Paso City Lines and transferred
control of the vending machines and their profits to Ms. Rose Monedero, a
personnel employee. She asked for volunteers from among the transit
employees of the operations and maintenance divisions to help plan and
organize an employee function that would use revenues from the vending
machines. The volunteers decided to use the funds for an employee picnic.

This was the beginning of the existence of an informal association of the
City's transit employees, which later became known as the Employee
Committee. Employees trace the beginning of the Employee Committee to
1977 "[blased on word of mouth inforrnation.” While the exact date that the
employees formed the Employee Committee is unknown, a bank record
demonstrates that the Sun Metro Employees Fund was formally established in
February 8, 1980. More recently, the City advised the Committee that its Legal
Department did not want the Committee to be associated with Sun Metro's
activities because of liability concerns and therefore the City instructed the
Committee to omit the words “Sun Metro” from any events that it planned to
SpoNsor.

Since its formatien, this Employee Committee has continued to function
entirely through volunteers from among the City's transit employees. It has
used profits from the vending machines on transit property for the benefit of
transit employees and their families. Its activities have occurred outside of the
work situation, and have included events and activitics such as holiday parties,

A-538


Cathi
Typewritten Text
A-538


picnics, outings, a donation in the event of a death in a transit employee's
family, providing gift certificates at iocal merchants, breakfasts and luncheons
on Transit Employee Appreciation Days, etc. The profits from the vending
machines benefit employees in general. The Employee Committee volunteers
have customarily reserved and used Transit Department (now called Sun
Metro) conference rooms for their meetings. All of the meetings of the
Employee Committee have been in open session and any transit employec has
been welcome to participate in each meeting.

Employee Committee activities have no direct involvement with work
assignments, and none of the activities sponsored by the Employee Committee
have been identified as job-related. Additionally, the Employee Committee does
not deal with wages and working conditions of the transit employees. Those
matters are handled by a labor organization which represents the City’s transit
employees in their conditions of employment. The only aspect of the transit
employees' work which the activities of the Employee Committee may touch
upon would be improvement in the morale and job appreciation of the transit
workers, which might result from the activities of the Employee Committee.

The Employee Committee handled the contact with the vending machine
companies, and arranged for the installation and replacement of vending
machines. The vending machines were owned, maintained and stocked by the
vending companies. The vending companies paid the Employee Committee a
"commission" based on the amount and type of product sold. The Employee
Committee also has raised money for its social and benevolent activities
through other means, such as raffles and selling tickets to entertainment
events. Managers of the City's Transit Department were continuously aware of,
and encouraged, the existence and activities of the Employee Committee, and
occasionally participated in those activities. This situation continued for over
twenty years, from the formation of the Committee through 2000.

Following a recent discovery of inappropriate vending machine activities
-in another City Department, the City audited vending machines in various City
Departments. Among other things, the audits showed that the transit
Employee Committee's placement of vending machines on Transit Department
property, and use of the profits of the vending machines, had never been
formally approved or authorized by the City's governing body. Thereafter, the
City directed the Employee Committee to turn over the responsibility for the
vending machines, and the profits from the machines, to the City.

By memorandum of December 13, 2000 the Office of the City Attorney
set forth the requirement and details for transferring control of these vending
machines, their costs, and profits to City control. The memorandum also set
forth the distribution of Employee Committee funds, most of which were
allowed to be retained by the Committee because they had come from
Committee activities other than the vending machines. The City required the
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remainder of funds in the Employee Committee account ($786.06 attributed to
vending machine profits) be remitted to the City. The City acknowledged that
the vending machines "are a positive aspect for the employees and should be
continued.” By letter of June 14, 2002, the City communicated, during the
consideration of the instant Claim, "that should Mr. Peterson, or his employee
group, be interested in operating vending machines on City property, the
proper avenue would be to seek City Council approval via lease agreement.”
This information was not relayed to the Employee Committee in“the December
13t memorandum.

The Employee Committee complied fully with the City's December 13,
2000 memoranda, and then filed its initial employee protections claim with the
City on January 5, 2001 for restoration of the Employee Committee's use of the
profits from the vending machines on Sun Metro property for the benefit of Sun
Metro employees. By decision of February 1, 2002 the City's 13{c) Claims
Committee denied the claim because the Employee Committee's loss of use of
those profits did not worsen the employment position of any El Paso Transit
Department employee, and because the transit employees suffered no economic
harm in their position as transit employees as a result of City's discontinuance
of the Employee Committee's unauthorized use of vending machines on City
property. The El Paso Claims Committee further denied the claim on the basis
that the change in use and control of the vending machine profits was neither
related to, nor caused by, any Federal assistance to which the Section 5333(b)
protections apply.

DISCUSSION

Section 5333(b) provides protections for transit employees against
adverse effects of the Federal assistance in their employment positions and
their conditions of employment. This includes the requirement in Section
5333(b)(2)(A) {formerly Section 13(c)(1)), reflected in Paragraph 2 of the City's
1980 Protective Agreement, that all rights, privileges and benefits of the
employees be preserved. On behalf of the Employee Committee, the Claimant
maintains that the Committee's use of the profits from the vending machines
was a long-established right, privilege, or benefit for the City's transit
employees that should be protected under that provision. For the reasons set
forth below, the employees' use of the vending machine profits is not protected
by the Section 13(c) Protective Arrangement.

The Employee Commuittee collected profits from the vending machines
from about 1977 until the City terminated this practice in 2000. The City
knew that the Employee Committee existed but did not discover that the
Employee Committee used profits from vending machines until late 1999 or
early 2000. Since the City ended the Employee Committee’s use of vending
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machine funds shortly after they learned of the practice, the City cannot be
viewed as acquiescing or approving of the Employee Committee’s use of the
funds.

The Employee Committee used the profits to fund activities that were
social and benevolent in nature and conducted at times other than working
hours. Even though the City allowed the Employee Committee to meet in
Transit Department conference rooms, the City’s Transit Department had no
part in arranging, planning, or approving Employee Committee activities. The
Committee's activities promoted enjoyment, support, morale and cooperation
among the transit employees, their families, and members of the public. The
activities were not directly related to, nor are they part of, the transit
employees' jobs and working conditions. These activities and their source of
funds were not "rights, privileges and benefits of employees” within the
meaning of paragraph 2 of the Protective Arrangement, and consequently the
City had no obligation under the Agreement to preserve and continue the
Employee Committee's receipt of profits from vending machines that were
located on City property.

The fact that the Employee Committee never had official authorization to
place vending machines on City property, or to use the profits from those
vending machines for the benefit of the City’s transit employees, provides
further support for this conclusion. Without proper authorization, the
Employee Committee could not accrue a right, privilege, or benefit to use these
profits. As prescribed by the City Charter, only the City Council may approve
the use of City property.! The Employee Committee argued, "[t]ransit
[m]anagement was and has been aware of the Committee’s activities and

! City of El Paso, Charter Article Il Section 3.18. LEASE; FRANCHISE; CONVEYANCE AND
SPECIAL PRIVILEGE.

The right of control, ownership and use of streets, alleys, parks and public places of the City is
declared to be inalienable except by ordinance passed by the entire Council. Any ordinance
providing for the conveyance, lease or grant of a franchise or special privilege regarding the
property of the City shall provide for payment to the City of a reasonable fee as consideration
for that conveyance, lease, franchise or special privilege. In addition, any ordinance providing
for the lease, franchise, or special privilege shall provide that:

1. At the termination of the lease, franchise or special privilege, the property involved,
together with any improvements thereto, made or erected during the term of the lease,
franchise or special privilege, shall (either without further compensation or upon
payment of a fair valuation therefore as determined by the terms of the ordinance),
become the property of the City; T

2. No lease, franchise or special privilege shall be granted for a period in excess of thirty
years; and,

3. Every lease, franchise or special privilege may be revoked by the City if necessary to
secure efficiency of public service at reasonable rates, or to assure that the property is
maintained in good order throughout the life of the grant.’
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approved of the Committee’s doing business with the vending companies.”
However, the manager does not have the required authority to approve the
employees’ use of vending machine funds.?

Additionally, employees could not have accrued benefits, rights, or
privileges that violated Texas law that was applicable to the Employee
Committee's use of City property. 3 At the time the Committee was created
following the City's 1977 acquisition of the private transit companies, the
Committee's ability to legally derive profits from vending machines placed on
City property was governed by Texas law. The Employee Committee’s use of
vending machine profits violated at least two provisions of the Texas
Constitution. Those provisions prevent municipalities from making gifts of
public funds to groups such as the Employee Committee and from granting
extra compensation to municipal employees without proper authorization.®

Finally, the City’s disallowing continued use of vending machine profits
was not related to receiving Federal assistance. The Employee Committee has
not demonstrated a connection between the loss of the use of the vending

2 See City of Greenville v. Emerson, 740 S.W.2d 10,13 (Tex.App.—Dallas 1987, no writ) (Only
the city council had authority to enter into municipal contracts. Thus, "neither the fire chief
nor the personnel manager had authority to enter into such a contract, and thus the contract
would not be binding on the city.").

3 See Local 1338 Amalgamated Transit Union v. Dallas Transit System, DEP Case No. 80-13c-2
(USDOL 1981), Employee Digest A-248, A-260 ("Claimant’s labor relations rights were
stipulated as deriving from Texas law which prohibits collective bargaining rights for municipal
emmployees.”).

4 Tex. Const. art. 3 §52(a) ("Except as otherwise. provided by this section, the Legislature shall
have no power to authorize any county, city, town, or other political corporation or subdivision
of the State to lend its credit or to grant public money or thing of value in aid of, or to any
individual, association or corporation whatsoever”); Tex. Const. Art. §53 ("The Legislature shall
have no power to grant, or to authorize any county or municipal authority to grant, any extra
compensation, fee or allowance to a public officer, agent, servant, or contractor after service
has been rendered, or a contract has been entered into, and performed in whole or in part; nor
pay, nor authorize the payment of, any claim created against any county or municipality of the
State, under any agreement or contract, made without authority of law."}.

S Walker v. City of Georgetown, 86 S.W.3d 249, 260 (Tex.App.-Austin 2002), review denied (Nov.
14, 2002} (The court agreed with the City that it avoided violating Tex. Const. art. III §52 by
entering into a lease supported by consideration. If there were no consideration, the lease
would have been "a gratuitous donation of public funds or a thing of value.”); City of Greenuville,
supra note 2 at 13 (Fire chief or personnel manager contracting to pay "additional sums of
money for services already rendered and benefits already paid” violated Tex. Const. art. 1l §52).
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machine funds and Federal assistance.6 The City has established that its
actions stemmed from a desire to follow Texas law rather than to deprive

employee benefits.

DECISION

The Employee Committee's use of vending machines on Transit
Department property to fund the Employee Committee did not come within the
scope of protections under the City's Section 5333(b) Protective Agreement,
because the use was not a right, privilege or benefit of employment; because
the use was never approved by the City as required by the City Charter; and
because the use violated Texas law. In addition, the City’s ban on the use of
vending machine profits is unrelated to federal assistance and stems from
requirements to properly follow City and State law.

This decision is final and binding on the parties.

Victoria A. Lipnic
Assistant Secretary for Employment Standards

® Clark v. Crawford Area Transp. Auth., OSP Case No. 94-18-19 (USDOL 1996), Employee Digest A-455, A-462
("To apply the Warranty’s protections in this claim, there must be some connection between the Federal assistance
and the harm or other effects that concern the Claimant.”).

A-543


Cathi
Typewritten Text
A-543


Final 2/16/05

Fonck v. City of Dubuque, lowa
DSP Case No. 01-13c-1
April 21, 2004
(Digest page no. A-544)

Summary: A supervisory, non-union Claimant alleged that he lost his position, salary, pension, and other rights
and benefits as a result of the City's federally-assisted purchase of six new buses. The Department determined that
the purchase of new buses resulted in a worsening of the Claimant's employment position, and that he was entitled
to a displacement allowance. The decision denied the Claimant's request that he be restored to his former
supervisory position, his request for a relocation allowance, his objections to cross-training of maintenance
employees, and his request for continuation of health benefits.
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in the matter of arbitration between:

Kenneth F. Fonck,

Clatmant
DSP case no. 01-13c¢-1

City of Dubuque, Iowa, Issued: Apnl 21, 2004

)
)
)
)
V. )
)
)
Respondent }

)

)

ORIGIN OF THE CLAIM

This claim arises under protective arrangements incorporated in three transit
grants awarded by the Federal Transit Administration (FTA) to the City of

Dubuque, Iowa (City).! The three FTA grants, or Projects,’ are part of the City’s
routine capital replacement plan under which the City purchased the six new
buses in question in this claim. As a precondition of these grants, the
Department of Labor (Department) certified that the protective arrangements
included in each grant satisfied the requirements of Section 5333(b)3 of the
Federal transit law, 49 U.S.C. § 5333(b). The protective arrangements are
incorporated by reference into each grant contract between the City and the
FTA and include the Protective Agreements negotiated by the City and the labor
organizations representing its transit employees. The City accepted the terms
of the Department’s certification by signing the contract of assistance with FTA.

As a transit employee not represented by a labor organization signatory
to the negotiated Protective Agreement, Kenneth F. Fonck, the “Claimant”
herein, receives, pursuant to the terms of the negotiated agreement,
substantially the same levels of protection as those specified for organized

1 These three grants, FTA Projects 1A-03-0084 (1999), 1A-03-0085 {2000), and 1A-03-0092
(2001), were made by the Federal Transit Administration to the lowa Department of
Transportation and were then distributed to several Iowa transit entities, including the City of

Dubugque. ;
? “Grant” and “Project” are used interchangeably for purposes of this decision.

* This provision was formerly part of the Urban Mass Transportation Act of 1964, as amended,
49 U.S.C. § 1609, and is commonly referred to as “Section 13{c).”
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employees. See, e.g., Mar. 22, 2000, Certification, p. 7, §5. Accordingly, in
response to his claim, filed by letter dated January 10, 2001, as provided for in
each certification, the Department has appointed a member of its staff to serve
as arbitrator and render a final and binding decision in this matter. Id.

FACTUAL BACKGROUND

The Claimant has worked for this transit system since 1969, prior to the
City's 1973 takeover of the system from the Interstate Power Company. He was
hired by the City’s Keyline Transit Division on September 1, 1973, as an
Apprentice Lead Mechanic and appointed Lead Mechanic on October 11, 1973.

On June 1, 1974, he was promoted to the position of Foreman, Transit
Division. In 1974, the Transit Division maintenance staff consisted of one
Foreman (Claimant) and three Mechanics. The Claimant’s Foreman position
was renamed as Equipment Maintenance Supervisor, Transit Division, on July
1, 1990, and he continued in that position through the first half of 2001.

On January 8, 2001, the City informally transferred the vehicle
maintenance activity of the Transit Division to the City’s Operations and
Maintenance Division. As a result, on that date, the Claimant was informed
that he was relieved of his duties as Equipment Maintenance Supervisor and
instructed to resume work in the capacity of Lead Mechanic. His pay and
benefits were not reduced at that time.

In a March 9, 2001, letter to the Claimant, the City Manager stated that
the Claimant’s position of Equipment Maintenance Supervisor would be
abolished as of June 30, 2001, and that he had been honorably removed from
that position. In that letter, the City formally offered him a new position of
Lead Mechanic effective July 1, 2001. This offered position included a 29
percent reduction in his annual salary from $51,106.00 to $36,123.00, a loss
of $14,983.00 per year.* He accepted the offer of Lead Mechanic effective July
1, 2001. This new position placed him in the Teamsters bargaining unit with

no accrued seniority.

4 Although the Claimant’s Supervisor position was not in a bargaining unit, the Claimant’s
new position of Lead Mechanic is in the bargaining unit represented by Teamsters Local 421.
That union does not represent the Claimant for purposes of this claim for employee protections;
however, because he did not become a member of the bargaining unit until July I, 2001, after

the alleged adverse effects occurred.
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On July 1, 2001, the City offictally reassigned the maintenance of its
transit equipment, along with the Claimant’s new position as Lead Mechanic
and the other Transit Mechanic position, from the Transit Division to the City’s
Operations and Maintenance Division. The Claimant’s supervisory duties were
assigned to the Maintenance Supervisor in the Operations and Maintenance
Department. The Claimant and the other bus mechanic continued to maintain
the City’s buses, and the City began rotating mechanics from the Operations
and Maintenance Division for cross training on bus-maintenance. The
Claimant’s work location was not relocated from the Transit Division to the
Operations and Maintenance Division until October 15, 2001.

Relevant facts that occurred during the time that the Claimant was the
Equipment Maintenance Supervisor are evinced from a separate arbitration
proceeding involving the City as Respondent, which the City submitted to the
Department in connection with this claim. See City of Dubuque and Teamsters
Local 421, lowa PERB No. 01-GA159 (2001)(Kohn, Arb.). Therein, one of the
City’s bus drivers, who was neither a party to that case nor to the instant case,
testified at the October 2001 hearing that the City had reduced its transit
service by 50 percent in 1991, from one bus every half-hour to one bus every
hour. This reduced the number of buses operated during peak hours from 16
to eight, and also reduced by half the miles driven. He further testified that
this reduced level of operations remained unchanged from 1991.

Further credited testimony indicated that at the time of this 1991
reduction in bus service, the City reduced the Transit Maintenance staff (the
Claimant’s supervisory position and three mechanic positions) by one
Mechanic position, or 25 percent. Five years later, in 1996, another Mechanic
left and the City did not replace him. This achieved a 50 percent reduction in
the pre-1991 bus maintenance staff (from 4 to 2), matching the 1991 reduction
in transit service. From 1996 through June 2001, the Transit Division
Maintenance staff remained unchanged; one Supervisor and one Bus
Mechanic. This is consistent with the Claimant’s representations.

Federal assistance for the City’s purchase of new buses had been
approved through its 1999 FTA Project, its 2000 FTA Project, and its 2001 FTA
Project, which was certified March 6, 2001 and received by the City on March
12, 2001. In June 2001, the City purchased the six new buses with these
three grants of Federal funds with delivery scheduled for Spring 2002. Prior to
purchasing the new buses, City's fleet consisted of 18 buses, 16 operable and
two inoperable. The six new buses would replace 12 of the City’s older buses
out of its total fleet of 18, leaving the City with a fleet of 12 buses.
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THE CLAIM

The Claimant argues that as a result of the above-noted Federal funding,
the City acquired new buses to replace older buses, resulting in a reduction of
maintenance demands and in bus maintenance personnel, including the
elimination of the Claimant's former position with the accompanying loss of
salary, rights and benefits. For this worsening of position, the Claimant seeks
restoration of his former position, wages and seniority, as well as other
remedies.

DISCUSSION AND CONCLUSIONS

The Relative Burdens of the Parties

The Federal Transit law, 49 U.S.C. § 5333(b)(2)(C), requires that, as a
condition of financial assistance, employees “affected by the assistance” must
be protected under fair and equitable arrangements that include provisions
necessary for “the protection of individual employees against a worsening of
their positions related to employment.” Consistent with this requirement,‘the
City's Section 13(c) Protective Agreement, that was negotiated with
Amalgamated Transit Union Local 329 and International Brotherhood of
Teamsters, Local 421, provides that “[ajny employee ... placed in a worse
position with respect to compensation, hours, working conditions, fringe
benefits or rights and privileges pertaining thereto . . . as a result of the project
. . . shall be entitled to any applicable rights, privileges, and benefits . . . .” -
Mar. 3, 1975, Protective Agreement (*Agreement”), 4.

Separate standards for burdens of proof for the employee and the
employer are incorporated as part of the statutory requirements for grants of
Federal transit assistance under 49 U.S.C. § 5333(b) of the Federal Transit
law.5 The City argues that the instant claim should be denied because the

5 On February 5, 1976, Congress enacted the Railroad Revitalization and Regulatory Reform
Act of 1976 (the “4R” Act). Section 402(a) therein (See Employee Protections Digest, p. D-78)
provides that the protections required under Section 5(2)(f] of the Interstate Commerce Act
shall include the protective provisions (Appendix C-1 and Appendix C-2, Employee Protections
Digest, pp. D-8, 22) certified by the Secretary of Labor pursuant to Section 405 of the Rail
Passenger Service Act (Employee Protections Digest, p. D-2). Section 5(2)(f), recodified at 49
U.S.C. § 11326, constitutes part of the minimum statutory requirements under 49 U.S.C. §
5333(b) of the Federal Transit law. The Appendix C-1 and Appendix C-2 provisions pertain to,
among other things, the parties’ respective burdens of proof.
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Claimant failed to demonstrate “that a Federal project caused adverse affects in
an individual's employment.” City's Brief at 2. However, the Claimant need
not establish such a causal connection to satisfy his initial burden of proof. In
fact, “[o]nce a claimant has identified a project and has stated the requisite
pertinent facts, it is the Public Body’s obligation to prove that something other
than the Project was the sole and exclusive cause of the harm, effects and/or

alleged violations of the protective conditions.”® See Rail Employees Ass'n v.
DART, case no. 00-13(c}-2, USDOL (2002); Employee Protections Digest.
Further, the City agreed to apply the Agreement that specifies the burden of
proof applicable 1n any claim for protections involving the grants in question:

(5) ....Throughout claims and arbitrations procedures, the Public Body
or other operator of the transit system shall have the burden of
affirmatively establishing that any deprnivation of employment, or
other worsening of employment position, has not been a result of the
Project, by prouving that only factors other than the Project affected
the employee. The claiming employee shall prevail if it is established
that the Project had an effect upon his employment, even if other
factors may also have affected the employee.

Agreement, 15. Therefore, the Agreement requires that the recipient must
prove, affirmatively, that something other than the project affected the
claimant. Otherwise, the project, at least in part, will be found to have
adversely affected the claimant and the claimant will prevail.

The Claimant's Proffer

The Claimant has sufficiently identified the Federal Project(s) as the three
grants for the purchase of two new buses each, for a total purchase of six new
buses. The Claimant also has described the pertinent facts, as described above
in the Claim section, on which he relies in his claim. Further, it is clear that
the City's elimination of the Equipment Maintenance Supervisor position at the
Transit Division worsened the Claimant with regard to salary and other
benefits. Under the City’s Protective Arrangement, the Claimant has satisfied
his burden of proof.

® Affidavit of Secretary of Labor James D. Hodgson, Congress of Railway Unions v. Hodgson
326 F.Supp. 68, 76 n.9 (1971); Employee Protections Digest, p- D-4H{burden of proof
transferred from the employee to the employer). .

A-548



Cathi
Typewritten Text
A-548


The City's Proffer

Once the Claimant has established his burden of proof, the City needs to
affirmatively establish “that any deprivation of employment, or other worsening
of employment position, has not been the resuit of the Project by proving that
only factors other than the project affected the employee.” Agreement, §5. The
City alleges that its purchase and use of the new buses was part of a “routine
replacement” of older buses and that, therefore, it should not be considered an
event that could give rise to protective obligations. A routine replacement
project, however, does not suggest that protections would not be applicable, or
that the Project would be seen as something outside the purview of the
Agreement. Rather, Paragraph 11 of the Agreement defines “Project” as follows:

{11) The term “Project”, as used in this agreement, shall not be
limited to the particular facility assisted by federal funds, but shall
include any changes, whether organizational, operational,
technological, or otherwise, which are traceable to the assstance
prouvided, whether they are the subject of the grant contract,
reasonably related thereto, or facilitated thereby. The phrase “as a
result of the Project” shall, when used in this agreement, include
events occurring in anticipation of, during, and subsequent to the
Project.

Accordingly, the Claimant’'s worsening may have resulted from the Project
irrespective of the underlying motivation for the purchase of new buses with
federal grant funds.

The City offers several theories to satisfy its burden of proof. Initially,
the City asserts that its shift of its bus maintenance was a managerial decision
that was based on a decline in service over a period of several years, a
reduction in the size of its bus fleet, and a review and study clearly finding that
fewer employees were needed to perform the mechanical service work on the
bus fleet. See City Brief at 7.

While the City asserts that these conclusions are supported by a number
of studies, examination of these studies reveals that they are insufficient bases
for such conclusions that the Projects played no role in the worsening of the
Claimant’s employment position. Speciftcally, they do not establish that the
City’s purchase of new, low-maintenance buses to replace older, high-
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maintenance buses was not a cause of its decision to reduce its maintenance
staff and downgrade the Claimant’s job, as opposed to other factors such as a
decline in demand for transportation services.

One study, on which the City relies to show that the adverse effects
encountered by the Claimant are unrelated to the City’s Projects, was
contracted for by the City’s Operations and Maintenance Division in 2000 and
prepared by DMG-Maximus. The study evaluated the City's Maintenance
Garage capabilities, including a review of the City’s Transit Division vehicle
maintenance operations and found that a substantial amount of Transit
Division maintenance time was spent servicing the older buses in the City’s
fleet. DMG-Maximus recommended that, with the retirement of the older buses
through the City’s routine replacement plan for purchasing new buses, the City
could maintain its new fleet with only one mechanic instead of a Maintenance
Supervisor plus a mechanic. In his December 29, 2000, memorandum to the
City Manager, the City’s Transit Division Manager relied on this study in
recornmending this reduction in transit maintenance staffing that involved the
Claimant. The DMG-Maximus study is premised on the replacement of the
older buses with new buses. The new buses are those funded by Federal
assistance under the three Projects for the City’s routine replacement of buses.
Rather than supporting the City’s position, this study showing a connection
between the new Federally-funded buses and a diminished need for transit
maintenance staffing weighs strongly in favor of the Claimant.

To demonstrate changes in the service delivery levels “over a period of
several years,” the City relied on the summary of a Transit Division Review
Team study,” comparing City bus activity levels in 1987 and 2000 and
concluding that maintenance for a bus fleet of Keyline’s size requires one or
Iess full-time equivalent mechanic. See City Brief at 7. In the December 2000
memorandum noted above, the Transit Manager, in recommending
consolidation of Transit Division maintenance under the City’s Operations and
Maintenance Division, interpreted the study to show that a substantial decline
occurred between 1987 and 2000 in miles driven (-46 percent), peak bus
demand (-57 percent), and total fleet size (-38 percent).

7 Also referred to as the Transit Department Review Team study.
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However, the full Transit Division Review Team study was not submitted
into the record and no explanation is provided for the choice of the thirteen-
year period for study. The City’s summary of that study shows that reductions
in transit service levels of approximately 50 percent occurred sometime during
that 13-year period. The summary suffers from a lack of specificity as to when
the reductions occurred, and whether they occurred all at one time or at
various times during this 13-year period. I, for example, the substantial
decline had occurred over the most recent year, and no reductions in transit
maintenance stafl had been made during, or subsequent to, that year, then
such decline might lend support for the City’s reduction in bus maintenance
staffing disputed in this claim. Alternatively, if all of this service decline had
occurred during one single year near the beginning of this 13-year period, that
would raise the question of why it would be necessary to implement transit
staff reductions in 2001 as a result ol a reduction in service occurring, say, 12
years earlier. The broad summary of this Transit Division Review Team study
does not afford answers to specific questions such as these. Nor does the
summary show whether other reductions in transit staffing had been made
during the study period or afterward. Consequently, the summary cannot
justify the City’s reduction of transit staffing at issue in this claim.

Further, the arbitration decision submitted by the City, involving similar
facts and events, appears to confirm that in 1991 the City’s transit service was
reduced by 50 percent and has remained relatively unchanged since then. See
City of Dubuque and Teamsters Local 421, lowa PERB No. 01-GA159
(2001)(Kohn, Arb.). The City’s broad summary of the Transit Division Review
Team study is not inconsistent with these facts and does not argue to the
contrary. The record does not demonstrate that any reductions in levels of
transit service occurred after 1991. Thus, the only decline in the City’s transit
service established in this case occurred in 1991, when the City responded
with a comparable reduction in its transit maintenance staff. The description
of the 2001 transit staff reduction as resulting solely from a decline in transit
service ten years earlier, a reduction that the City had previously responded to
with a comparable reduction in its transit maintenance staff, is not reasonable.

The City also relies on conclusions of the Transit Department Review
Tearn drawn from seven weeks of bus maintenance logs of the Claimant and
the Transit Division Mechanic, developed-in early 1998 by the Transit Division
Manager from cards maintained by the Claimant and the other bus mechanic.
The City interprets these logs as demonstrating that the Claimant and the
other mechanic spent 31 percent and 42 percent of their time, respectively, on
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maintenance. The use of these cards was challenged contemporaneously by
the Claimant on the basis that the cards covered only major maintenance and
omitted a substantial portion of the bus maintenance work of the mechanics.
Under these conditions, it is not clear whether those logs accurately gauge the
total amount of work per week spent by the Claimant and the other bus
mechanic on bus maintenance. Those conclusions cannot be relied upon in

this matter.

The City’s position that, although the new buses will require less
maintenance than the older buses, transit maintenance work is not expected to
dechne has not been substantiated. The City’s position that the replacement of
its 12 older, maintenance-intensive buses (two-thirds of its bus fleet), with only
six newer, lower-maintenance buses, will not cause a reduction in required
maintenance work, possesses a similar lack of substantiation.

Additional Defenses

The City also maintains that changes to Keyline’s maintenance structure,
including those affecting the Claimant, constitute a program of efficiencies or
economies unrelated to the Projects. See City's Brief at 10-11. The City points
out that part of the savings sought in these changes in the Transit
Maintenance staffing would result from the elimination of overtime in transit
maintenance. However, it appears that the City’s ability to eliminate overtime
under these circumstances would result from replacement of its maintenance-
intensive buses with new buses requiring less maintenance. It has not been
demonstrated that the reorganization alone resulted in any reduction in

overtime requirements for transit maintenance.® Moreover, the City’s reliance
upon transit maintenance overtime in the years immediately preceding these
June 30, 2001, changes contradicts the City’s arguments that the transit
maintenance staff was too large and was underutilized.

There might be some legitimate economies or efficiencies in this situation
that are not related to the Projects, such as consolidation of the ordering of
parts. Such consolidation of ordering parts could have been achieved without
eliminating the Claimant’s position. However, no evidence has been offered to
show that such consolidated ordering of parts would have had a substantial
diminution on the need for the Claimant’s position. Therefore, the City has

% In fact, it appears that approximately $15,000 of the City’s claimed savings of $161,000 from this
reorganization is achieved solely from the reduction made in the Claimant’s base salary.
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not demonstrated that the Claimant was affected exclusively by factors other
than the Projects. Further, the City’s Agreement defines “Project” to include
any program of efficiencies or economies related to “any changes, whether
organizational, operational, technological, or otherwise, which are a result of
the assistance provided.” Agreement, {11. The effects on this transit
employee’s working conditions are part of such a program of efficiencies or
economies related to the purchase of these six buses.

In a separate argument, the City suggests that its retirement of the older
buses represents the termination of a former Project that had provided funds
for their purchase. See City's Brief at 11-14. As the City correctly observes,
mere termination of a Project generally does not give rise to an obligation to
apply the employee protections. Such an argument might have weight here if
the old buses had simply been retired, instead of being replaced with new
buses funded by Federal assistance. It is the use of Federal transit assistance
to purchase new buses to replace the older buses that is of concern here, not
the question of the retirement of the older buses.

The City has not shown that the changes it made in the Claimant’s
position, salary, pension, and other rights and conditions of employment were
caused exclusively by factors other than the purchase of the six buses under
these Projects. The six new buses will require significantly less maintenance
than the 12 older buses being replaced (out of a fleet of approximately 18). This
conclusion was indicated by the Claimant, affirrned by the bus maintenance
study performed for the City by DMG-Maximus, and uncontroverted by
evidence. Absent compelling proof to the contrary, such replacement
of a majority of the City’s buses with new buses, admittedly requiring less
maintenance, shows the result of the Projects on the Transit Maintenance staff
and specifically on the Claimant in this dispute.

Finally, the fact that the new buses were expected to arrive
approximately nine months after the adverse effects occurred does not alter the
conclusion that the Projects adversely affected the Claimant. The Protective
Agreement specifies that events and effects occurring in anticipation of the use
of Federal assistance are included in the scope of the protections, which is the
case here. Agreement, J11. While the City may have had additional reasons
for implementing some or all of the actions considered herein, that does not
show that the adverse effects on the Claimant were not also a result of the
Projects. The adverse effects encountered by the Claimant resulted, at least in
part, from these Projects. The claim is upheld.
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REMEDIES
The following remedies are awarded with respect to the Claimant’s rights,
privileges, benefits and other conditions of employment that have been

adversely affected as a result of the Projects.

Displacement Allowance

In the position of Lead Mechanic with the City, which the Claimant
accepted effective July 1, 2001, the Claimant’s job and benefits have been
significantly worsened as a result of the Projects. He is entitled to a
displacement allowance as provided for in the City’s Protective Agreement,
including applicable general wage increases and cost of living adjustments
beginning July 1, 2001. See Agreement, Exh. A, 11(a),(b). During the penod
that the Claimant receives a displacement allowance, he is to experience no
reduction in any rights, privileges and benefits related to his employment prior
to the June 30, 2001 elimination of his position of Equipment Maintenance
Supervisor. See Agreement, Exh. A, 14.

Specifically, Paragraph 4 of the Agreement provides that the Claimant, as
asserted in his claim, is not to be deprived of such benefits as “hospitalization,
and medical care,” and “continued status and participation under any
disability or retirement program . . ..”

Restoration To His Former Position

The Claimant asks to be restored to his former supervisory position as
part of the protection of his conditions of employment and the preservation of
rights, privileges and benefits. He argues that someone else will be performing
his former Supervisory job at the City’s new maintenance facility. The
Department finds that this issue is not ripe for decision inasmuch as the
record evidence does not indicate that the supervisory position has been
created or that the City has denied the Claimant any accordant right, privilege

or benefit.’

® In a letter dated March 9, 2001, the City assured the Claimant that for three years his name
would be carried on a preferred list for appointment to Equipment Maintenance Supervisor.
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Relocation Allowance

The Claimant seeks a relocation remedy because his commute to his new
job is 1.7 miles, compared to his former commute of three blocks. The City
correctly argues that this change in the point of his employment, and the
requested remedy of a vehicle, do not come within the protective Eirrangement’s
provisions on protection of conditions/benefits of employment, relocation or
moving. No remedy is awarded in this matter.

Cross-training

Notwithstanding the Claimant’s objections, the City correctly maintains
that cross training of its maintenance employees in this case is within the
scope of its management rights. No remedy is awarded in this matter.

Continuation of Health Benefits

Following commencement of work in his new position of Lead Mechanic
on July 1, 2001, the Claimant suffered two work-related injuries. As a
consequence of those injuries he remains on permanent medical restrictions
that preclude his return to work. Effective March 1, 2003, he exhausted his
extended health insurance coverage for a disabled worker provided in the
Teamsters Local 421 collective bargaining agreement. In March of 2003, the
Claimant modified this claim by submitting a request for an additional
allowance /fremedy of $779.68 per month to pay for his continued health
insurance coverage beyond March 1, 2003. The City argues that the change in
the Claimant’s health insurance coverage is governed by that collective
bargaining agreement. The record indicates that the length of the Claimant's
health insurance coverage following a work- related injury, 14 months, is
identical whether working in his current position as Lead Mechanic, covered by
collective bargaining agreement (CBA), or in his previous position as a
supervisor, covered by the City’s group insurance plan. Accordingly, the
Claimant is not entitled to additional health insurance coverage, since such
benefits would have expired 14 months after the Claimant's injury in either
case, and that time period has elapsed. No remedy is awarded in this matter.
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IMPLEMERTATION OF REMEDIES

The remedies provided herein are to be implemented within 30 days of
the date of this decision, unless otherwise specifically prov:ded herein. This
dec131on is final and binding upon the parties.

o Y e

Victori4 A. Lipnic
Assistant Secretary of Labor
for Employment Standards
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Final 3/21/05

Faulkner and Barnes v. Durham, NC and Coach USA
DSP Case Nos. 01-13c-2 & 01-13c-3
August 6, 2004
(Digest page no. A-557)

Summary: Two nonunion Claimants asserted that Coach USA failed to provide them substantially the same levels
of protection as were afforded employees represented by the Amalgamated Transit Union (ATU) when Coach
assumed operational responsibility of the Durham Transit System. The ATU Protective Agreement required that
all bargaining unit employees be offered positions comparable to those held under the previous contractor.
However, one of the Claimants was rehired at reduced pay and seniority in a lower rated position and the other was
denied reinstatement. The Department determined that the Claimants were entitled to protections substantially
similar to bargaining unit employees and did not fall within the Protective Agreement's exclusion for executive and
administrative officers. Both Claimants were awarded full back pay and allowances and other benefits to make
them whole, which must be satisfied by Coach. Additionally, the Department determined that the current operator
of the Transit System must grant the Claimants their "preference in hiring" by offering them positions, wages,
benefits, and conditions of employment comparable to those they previously occupied, plus all increases since that
time. The Department retained limited jurisdiction to resolve any disagreements among the parties over the
specific amounts and terms of the rights, privileges and benefits to be paid or restored.
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Faulkner and Barnes
Claimants DSP Cases Nos: 01-13c-2
and 01-13c¢-3

V.

Durham, NC and Coach USA
Respondents

Issued: August 6, 2004

— Nt N Nt Nt Nttt et Nt

ORIGIN OF THE CLAIMS

These two claims, filed on July 12, 2001 (Faulkner) and August 6, 2001 (Barnes),
seek employee protections under Federal Transit Administration (FTA) grants of
financial assistance to the City of Durham, North Carolina (Durham). As a pre-
condition of receiving that assistance, Durham agreed to apply to those grants the
employee protective arrangements certified by the Department of Labor
(Department) as satisfying the requirements of Section 5333(b) of the Federal
Transit law, commonly referred to as Section 13(c)l. The arrangements were
certified for Durham’s FTA grants including NC-03-0043 (capital grant, certified
August, 16, 1999), NC-03-0044 (capital grant certified September 19, 2000), NC-
90-X266 (operating and capital grant certified June 16, 2000), NC-90-X282
(operating and capital grant certified June 4, 2001), and NC-03-0043 Revised
(capital grant certified March 23, 2001). The certified arrangements include the
provisions in the Department’s certification letters for each grant; the November
28, 1990 Agreement Pursuant to Section 13(c) of the Urban Mass Transit Act of
1964, as Amended (Agreement), negotiated by Amalgamated Transit Union Local
1437 (Union) and Transit Management of Durham (TMD)? applicable to capital
assistance; an October 24, 1990 TMD side letter to the Agreement; the National

149 U.S.C. § 5333(b) of the Federal Transit law is the recodification of Section 13(c) of the
Urban Mass Transportation Act of 1964, as amended, 49 U.S.C. § 1609(c).

2 Transit Management of Durham was a wholly owned subsidiary of ATE Management and

Service Company, Inc.
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Model Agreement for Operating Assistance, dated July 23, 1975 (Model)3
applicable to operating assistance; a’'November 6, 1990 TMD side letter concerning
paratransit operations; and the November 5, 1990 Resolution of the Durham City
Council, applicable to both operating and capital assistance. The certified
protective arrangements are incorporated by reference into the grant contract
between Durham and the FTA.

BACKGROUND

Prior to 1990 the Durham Transit System (Transit System) had been privately
owned and operated by Duke Power Company. In late 1990 and early 1991
Durham acquired the private Transit System from Duke Power Company with one
or more Federal grants of financial assistance. In order to accommodate North
Carolina law prohibiting the City from bargaining collectively with the union
representing the Transit System employees, the City established what is referred
to as a Memphis Plan arrangement. Thereby, the management and operation of
the Transit System is handled by a private entity under contract to the City, and
the contractor bargains directly with the union. In September of 1990, Durham
contracted for the operation and management of its Transit System by TMD. The
contract authorized TMD to negotiate a Section 13(c) Agreement with the ATU,
which had represented the bargaining unit at the Duke Power Company Transit
System.

The claims arise from a subsequent change in the operator of the Transit System
in 2001. The Claimants, two non-union employees who have been working on the
System since it was operated by Duke Power, allege that this change created
adverse effects upon their employment rights, privileges, benefits, pensions, and
other conditions of employment. They seek remedy for these changes under the
protective arrangements included in Durham’s grants of Federal assistance.* The
Claimants maintain that the Federal assistance was used to effect and support
this change in operators and the alleged harms.

THE CLAIMS

On July 1, 2001, Coach USA, through its subsidiary, Progressive Transportation
Services, Incorporated, d/bf/a Coach USA Transit Services (Coach USA),
succeeded TMD as the contract operator and manager of the Transit System.

3 Employee Protections Digest, US DOL, p. D-43.

* This Federal assistance was comprised of the aforementioned operating and capital grants.
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With that change in contract operators, certain rights, privileges, benefits, and
conditions of employment of the Claimants were changed by Coach USA.

Claim of Barbara P. Faulkner; DSP Case No. 01-13c-2:

Claimant Faulkner began working for the Transit System on November 1, 1974,
when it was owned and operated by Duke Power Company. She has continued
working for the Transit System, without interruption, since that time. She notes
that when TMD took over operation of the Transit System in 1991, all former Duke
Power transit employees retained their positions and salary. She states that at the
time of Durham’s acquisition of the Transit System, “[a]ll employees were told that
they were covered by a ‘13 C’ agreement, which protected all transit positions.”
While employed by TMD, she had been promoted from the position of Maintenance
Clerk to the position of Administrative Assistant with no increase in pay. When
Coach USA succeeded TMD as operator of the Transit System, she was demoted to
Maintenance Clerk and her pay was cut.

She has identified her wages and benefits in her position with TMD as of June 30,
2001, as follows:

wages - $14.90 per hour

vacation - 5 weeks earned per year; unused vacation accumulated and
available

sick leave - 12 days per year

seniority - 27 years, dating from her employment with Duke Power
Company

length of service awards

mandatory meetings outside of regular work week - overtime rate

matching contributions for pension benefit

holidays and personal days

As a Maintenance Clerk with Coach USA, her wages and benefits were as follows:

wages - $13.00 per hour effective in August of 2001

vacation - 3 weeks earned per year; in 2002, no vacation days could be
used before July 1

sick leave - 4 days accumulation per year; carry forward of unused sick
leave days was discontinued

seniority - all seniority earned prior-to July 1, 2001, was forfeited

length of service awards - discontinued

mandatory meetings outside of regular work week - straight-time pay
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matching contributions for pension benefit - discontinued
holidays and personal days - changed and/or discontinued

She states that “[wlhen the employees discussed these concerns with Coach USA
they were informed that Durham was only required to honor the 13(c) Agreement
as it related to the bargaining unit employees.” She was told that she no longer
had any seniority as of January 1, 2002, and that all administrative employees
now have the same hire date of July 1, 2001, the date Coach USA took over the
operation of the Transit System.

Claimant Faulkner seeks back pay, reinstatement/restoration of former wages,
benefits and seniority, including accumulation and rollover of vacation and sick
leave from year to year, overtime pay for meetings outside of regular working
hours, and her former 401 (k) benefits and matching-contribution provisions.

Claim of Montague Barnes; DSP Case No. 01-13c¢-3:

Claimant Barnes began working for the Transit System on August 27, 1973, when
it was owned and operated by Duke Power Company. His employment continued
without interruption when the Transit System was acquired by Durham. He was
employed by TMD from the time of the acquisition through June 30, 2001. He
was one of eight Dispatch/Supervisors at TMD and held the highest seniority in
that position. In January of 2001, he was promoted to the position of Lead
Dispatch /Supervisor and Trainer and reported to the General Manager of TMD.
He supervised the other Dispatchers and was responsible for the operation and
adherence-to-schedule of the bus drivers. As part of this job at the Downtown
Transfer Terminal, he had extensive contact with the public and handled customer
contact and complaints. He identifies his wages and benefits in March of 2001 as
follows:

salary - $38,500 per year

vacation - S weeks per year

sick leave - 96 hours per year; sick leave accumulated
accumulated sick leave - 656 hours

holidays - 11 days per year

In May of 2001, in anticipation of a new organizational structure Coach USA

planned to implement when it succeeded TMD, he was reassigned to
Dispatch/Supervisor with no reduction imr his salary or benefits.
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As described by Claimant Barnes, when Coach USA took over, all non-union
employees were required, prior to the July 1, 2001 change in contractors, to re-
apply for employment by Coach USA in the positions they held or in some other
position. After interviewing Mr. Barnes, Coach USA informed him that he would
not be hired and refused to provide him an explanation for this action.

Claimant Barnes maintains that, under the terms of the certified protective
arrangements, he had, and has, a right to continued employment in his job
including the right to be hired by the successor contractor without examination or
other re-qualification, except as required by State or Federal law. He further
maintains that under these protections, no TMD employee’s position should be
worsened by a change in the operating and/or management entity. He seeks a
dismissal allowance, reimbursement for his extra expenses incurred in
consequence of this alleged violation of the protective arrangements, and
restoration and continuation of all benefits that he previously held while employed
with TMD in the Transit System.

REQUIREMENTS OF THE PROTECTIVE ARRANGEMENTS

The November 28, 1990 Agreement was negotiated by the Union and TMD to
protect employees represented by the ATU at the time of the acquisition and
thereafter. The duty of any successor contractor to accept and implement the
terms of the negotiated Agreement appears in the Agreement itself at its Paragraph
(21):

(21) This Agreement shall be binding upon the successors and
assigns of the parties hereto, and no provisions, terms, or obligations
herein contained shall be affected, modified, altered or changed in
any respect whatsoever by reason of the arrangements made by or
for the Public Body to manage and operate the System.

Any person, enterprise, body, or agency, whether publicly or
privately owned, which shall undertake the management, provision
and/or operation of any System transit services under contractual
arrangements of any form with the Public Body, its successors or
assigns, shall agree, and as a condition precedent to such contractual
arrangements, the public body, its successors or assigns, shall
require such person, enterprise, body or agency to agree to be bound
by the terms of this Agreement arrd. accept the responsibility for full
performance of these conditions;....
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Paragraph 23 of the Agreement provides protections for employees and contractor
obligations for the preservation of wages and benefits in the context of any change
in contractors subsequent to the acquisition. Paragraph 23 of the Agreement
reads in part as follows:

(23)(a) In the event of a subsequent transition from private to public
management and/or operation of the System, or of a transfer of
service or positions from one private operator or contractor to another,
whether by contract, lease, or other arrangement, any employee
providing such services or employed in such positions (except
executive and administrative officers) shall be granted a preference in
hiring to fill any position on the System with the new operator which
is reasonably comparable to the position such employee held. All
persons employed under the provisions of this paragraph shall be
appointed to such comparable positions without examination, other
than that required by applicable state or federal law or collective
bargaining agreement, and shall be credited with their years of
service for purposes of seniority, vacations, and pensions in
accordance with the Contractor’s records and applicable collective
bargaining agreements. (Emphasis added.)

(23)(b) The obligations of the Contractor with regard to wages, hours,
working conditions, health and welfare, and pension or retirement
provisions for employees shall be assumed by any person, enterprise,
body or agency, whether publicly or privately owned, which is
required to grant employees a preference in hiring in accordance with
this Paragraph, or the Public Body if it is so required, or the Public
Body shall otherwise arrange for the assumption of such obligations.
No employee of the Contractor shall suffer any worsening of his or
her wages, seniority, pension, vacation, health and welfare insurance,
or any other benefits by reason of the employee’s transfer to a
position with the Public Body or any such person, enterprise, body or
agency undertaking management and/or operation of the System....

The terms and conditions of the Agreement are reinforced and made binding on
any successors by the November 5, 1990 Resolution of the Durham City Council,>
which also serves as one of the primary bases for the Department’s certification of
Durham’s Federal transit grants. The Resolution provides, in part, as follows:

(1) The City of Durham agrees that the Section 13(c) Agreement
between the Amalgamated Transit Union Local 1437 (Union) and

5 This Resolution was executed on November 28, 1990.
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Transit Management of Durham (TMD)...shall be binding on and
cnforceable against TMD and any successor in the management
and /or operation of the Transit System.

(2) The City of Durham agrees that the Section 13(c)
Agreement...executed on July 23, 1975 and commonly referred to as
the National, or Model Agreement, which Agreement is attached
hereto and incorporated in full herein by reference...shall be-binding
on and enforceable against TMD and any successor in the
management and /or operation of the Transit System.

(3) ....As a precondition of any future contractual arrangements
relating to the management, provision and/or operation of the
Durham Transit System, or any part or portion thereof, the City of
Durham shall require the management company and/or other
contractor to: (a) agree to be bound by the terms of the Agreements
referenced in paragraphs (1) and (2) above; and (b) accept the
responsibility for full performance of the conditions thereof.

As noted above, Paragraph 21 of the Agreement and the City Council Resolution
require that any successor to TMD must be bound by the Agreement.
Furthermore, the Agreement requires Durham “as a condition precedent” to any
contractual arrangement with a successor contractor to require the contractor to
be bound by the terms of the Agreement and accept responsibility for the full
performance of the conditions of the Agreement. Durham carried out this
obligation with respect to Coach USA through its contract with Coach for the
management and operation of the transit system.

In addition to the arrangements described above, the Department of Labor’s
certification letters include certain enumerated conditions that form part of the
certification and are made part of the FTA contract of assistance, along with the
protective arrangements. A final enumerated section is included in all
certifications, including those cited on the first page of this decision, which
specifies that employees other than those party to the specified protective
arrangements are afforded substantially the same level of protections and that
disputes remaining after exhaustion of any available remedies may be decided by
the Secretary of Labor or a designee of the Secretary. The final enumerated section
4 of Durham’s certifications for capital assistance reads as follows:

4. Employees of urban mass transpertation carriers in the service area
of the project, other than those represented by the local union which is

a party to, or otherwise referenced in the protective arrangements,
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shall be afforded substantially the same levels of protection as are
afforded to the employees represented by the union under the
agreement dated November 28, 1990, as supplemented, and this
certification. Such protections include procedural rights and remedies
as well as protections for individual employees affected by the project.

Should a dispute remain, after exhausting any available remedies
under the protective arrangements, and absent mutual agreement by
the parties to utilize any other final and binding procedure for
resolution of the dispute, the Secretary of Labor may designate a
neutral third party or appoint a staff member to serve as arbitrator and
render a final and binding determination.

POSITION OF RESPONDENTS

City of Durham

Durham denies any responsibility for Section 5333(b) protections in these claims,
because the Claimants were never employees of the City, and the City is not a
party to the protective Agreement executed by the Union and TMD. In furthering
this position, Durham affirms that it has exercised no control or authority over the
management and operation of the Transit System since acquiring it from Duke
Power Company in 1990. Beginning with its acquisition of the Transit System,
Durham transferred all responsibility for management and operation of its Transit
System to its contracted operator under a Memphis Plan arrangement. Durham
also supports the position that Coach USA, its operating/management agent, has
no obligation to these Claimants for employee protections under the certified
terms and conditions, for the reasons set forth by Coach USA.

Coach USA

Coach USA presents it position, through its attorney, in an August 28, 2002 letter
to the Department. As a threshold matter, Coach alleges that the complaints
before the Secretary are barred because the Claimants failed to utilize and
exhaust the remedies in the November 28, 1990 13(c) Agreement.

In its August 28, 2002 letter, Coach recognizes and affirms that it has 13(c)
obligations to employees under the Agreement and that these obligations are also
set forth in its management contract. Coach USA states in the August 28, 2002
letter:
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“The scope of the 13(c) obligation is set forth in 34(D) of the Contract
which requires Coach to act in accordance with Paragraph 23 of the
Section 13 Agreement and to ‘offer all of the employees of the current
Contractor who are engaged in the provision of fixed route services to
the City (except executive and administrative officers) comparable
postitions to the positions currently held by those employees.””

Additionally, Coach states that members of the Durham Area Transit Authority
(DATA)®, reiterated to Coach’s local General Manager that it was required to offer
positions to all bargaining unit employees, but that employment of non-bargaining
unit or executive and administrative employees was at its discretion.

Coach USA concludes that Claimant Faulkner and Claimant Barnes were not
entitled to employment in comparable positions when it assumed the operation
and management of the Transit System. Coach alleges that the Claimants were
executive and administrative employees of the previous contractor and are
therefore excluded from coverage under both the terms of the 13(c) Agreement and
its management contract. Additionally, Coach concludes that non-bargaining unit
employees, such as these two Claimants, are not party to the Agreement, and
neither the Agreement’s terms nor the terms of Coach’s management contract with
the City require the extension of employee protections to non-bargaining unit
employees.

Since Coach recognizes 13(c) obligations in the context of its assumption of the
management and operation of the Transit System, its positions stated in the
August 28, 2002 letter with respect to non-bargaining unit employees, executive
and administrative employees, and the exhaustion of procedural remedies frame
the only issues in this matter.

ISSUES

1. Whether the Claimants properly exhausted their remedies under the
November 28, 1990 13(c) Agreement.

2. Whether the Claimants, as non-bargaining unit employees, are entitled
to employee protections.

6 The Durham Area Transit Authority is the entity created by the City to oversee the
implementation of transit policy. Its seven board members are appointed by the Durham City
Council.
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3.  Whether the Claimants are properly classified as “executive or
administrative officers,” and therefore excluded from the protections of
the 13(c) Agreement.

DISCUSSION

1. Exhaustion of remedies. Coach asserts that claims before the Secretary by Ms.
Faulkner and Mr. Bammes are barred because the Claimants did not utilize the
procedural remedies referenced in the 13(c) Agreement. As transit employees in
the service area not represented by the union signatory to the Agreement, the
Claimants are eligible for substantially the same levels of protection. This does
not, however, give them access to the Agreement’s specific claims resolution
procedure negotiated by the Union for the employees it represents. Non-union
employees are obliged to pursue their claims through any existing reasonable and
available alternate remedies established for such claims by the grant recipient or
other responsible party. As non-bargaining unit employees, the procedural
remedies of the 13(c) Agreement specific to the union and its members are not
available to Ms. Faulkner or Mr. Barnes.

Claimant Faulkner stated that Coach told her and others that the Agreement
could only be honored for bargaining unit employees. Claimant Barnes sought an
explanation and assistance from several individuals including Coach’s local
general manager, the assistant city attorney in charge of DATA matters, a special
assistant to the City manager, the City’s transit manager, a City council member
and the City manager. No local procedures to resolve claims for non-bargaining
unit employees were offered or identified in the course of any of these contacts.
Nothing in the record indicates that there are alternate procedural remedies
available to these Claimants. Therefore, their claims are properly before the
Department for final and binding resolution, pursuant to the final enumerated
paragraph of the Department’s certification letters.

2. Employee protections. Both Durham and Coach USA agree that the 13(c)
obligation required Coach to offer comparable employment to all non-
administrative and non-executive bargaining unit employees. The August 28,
2002 letter further states that this understanding “was reiterated to the General
Manager for Coach ... by members of the Durham Area Transit Authority who
discussed with him that Coach was required to offer positions to all bargaining
unit employees....” In accordance with this understanding, Coach offered
comparable employment to all members’of the bargaining unit when it assumed
operations from TMD.
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The Department accepts the views of Durham, DATA, and Coach, as expressed in
the August 2002 letter, as they frame the 13(c) obligations relating to bargaining
unit employees who are neither executive nor administrative officers. However,
Coach’s assumptions regarding the non-bargaining unit employees of the
previous contractor are inconsistent with the Department’s certifications for the
Transit System and precedent relating to the coverage of protective arrangements.
For the reasons discussed below, substantially similar protections to those in the
13(c) Agreement should have been extended to non-bargaining unit employees.

The Transit System labor protective obligations under 49 U.S.C. § 5333(b) include,
not only the Agreement between TMD and ATU Local 1437, but also those
specified in the Department of Labor’s certification letters. The Department’s
certification letters require in their final enumerated paragraph that all transit
employees in the service area of the project be protected and those who are not
party to or otherwise referenced in the specified protective arrangements are to
receive “substantially the same levels of protection.” This obligation to provide
substantially the same protections extends to non-bargaining unit Transit System
employees such as the Claimants in this case. Coach’s reliance on the Department
of Labor’s decision in Certain Captains and The Inlandboatmen’s Union v. City of
Vallejo, Case No. 94-13c-20, USDOL (1995), Digest, p. A-418, is not applicable
here because that case relied on a distinguishable and unique set of facts and
circumstances. In Certain Captains, the City of Vallejo voluntarily extended the
protections of the 13(c) agreement to unionized deckhands employed in its ferry
service in the context of a project carried out entirely with State funds. It was
ruled that the non-union captains were not entitled to similar benefits in that
instance because no Federal funds were used in the project, and the 13(c)
agreement had been voluntarily utilized as a “simple labor contract standing apart
from any result of a Federal project.” Here, Federal funds are used in the project,
see n. 4 supra, and, accordingly, the “substantially the same levels of protection”
requirements in the Department’s certification letters apply.

3. “Executive or administrative officers” exclusion. The exception in the 13(c)
Agreement for “executive and administrative officers” does not apply to the
Claimants here. Section 5333(b) requires that fair and equitable protections for
all affected mass transit employees must be in place as a precondition of the FTA
grants. Although the statute does not define the term employee, the only
established exception consistent with the statute is for the highest officers of a
transit system. Coach’s argument to exclude the Claimants in this case is based
on its use of the phrase “executive and administrative employees,” which
substitutes the term employee for the term officer used in the 13(c) Agreement.
The term officer has a specific meaning, however, and cannot be used
synonymously with employee. Officers are those persons who occupy the positions
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specified in a corporate charter and are typically no more than a handful of its
highest-level officials.” In Roland G. Barnes v. Tidewater Transportation District
Commission, Case No. 77-13¢c-31, USDOL(1980), Digest, p. A-95, for example, the
Claimant was determined to be outside the definition of covered employee,
because, in part, he was an officer of the private company before it was taken over
by the public entity. The Claimant was elected to the positions of President and
Treasurer by its Board of Directors, he was one of only two officers authorized to
sign company checks, and he had executed the contract of salé¢ to the public
entity that resulted in his displacement.

Salaried Employees v. Nassau County, Case No. 75-13c-7, USDOL (1975}, Digest,
p. A-41, offers the most comprehensive discussion of employee coverage under 49
U.S.C. § 5333(b) and the types of positions that may be excluded from 13(c)
agreements. The decision concludes that the term (covered)

employee should be broadly construed and considered to encompass all but the
top level individuals performing functions corresponding to the cited positions in
the definition of “employee of a railroad in reorganization” in the Regional Rail
Reorganization Act. Those excepted positions are: “a president, vice president,
treasurer, secretary, comptroller, and any person who performs functions
corresponding to those performed by the foregoing officers.” The decision further
explains that due to variances from carrier to carrier, coverage decisions should
be based on a review of the actual functions that an individual performs, and that
this review should focus on the extent to which the individuals “impact upon
management policy and whether they exercise independent judgment and
discretion of the type generally associated with top level management.”

Before his reassignment in anticipation of Coach’s new organizational structure,
Claimant Barnes occupied the position of Lead Dispatch/Supervisor and Trainer.
As such, he trained, supervised, evaluated, and disciplined other
dispatch/supervisors. He was responsible for the general operation of the
Dispatch Office and the Downtown Transfer Terminal. He dealt directly with the
public and handled passenger complaints. He also served on two Statewide public
transportation committees. He reported directly to the General Manager of TMD,
who determined his wages and benefits. There is no indication in the record,
however, that Claimant Barnes exercised independent control over any of his
duties or participated directly or significantly in top level policy determination.
Supervisory or managerial duties, even of a significant nature, do not place an
individual outside the scope of 13(c) protections. See Giampaoli v. San Mateo
County Transit District {(Interim Determination), Case No. 77-13¢c-30, USDOL
(1981), Digest, p. A-172-6. It appears that Claimant Barnes’ position was that of

7 See 18B Am. Jur.2d Corporations §1343.
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an administrative employce or perhaps an executive employee, but not that of an
executive or administrative officer.

Claimant Faulkner’s position with TMD was that of Administrative Assistant to the
General Manager. She apparently performed general administrative tasks for the
General Manager and Assistant General Manager. As such she certainly was an
- administrative employee, but it does not appear that she performed any function
that could be construed as an administrative officer.

Because the Claimants do not fall within the 13(c) Agreement’s exemption for
“executive and administrative officers,” they are entitled to the protection of the
Agreement. The transition under which their claims arose was between a
contractor and subsequent contractor, and the contractor’s obligations are set out
under Paragraph 23 of the Agreement, which requires that each employee “be
granted a preference in hiring to fill any position on the System with the new
operator which is reasonably comparable to the position such employee held.”8
Because the Claimants were not allowed to continue in positions they held with
the prior contractor, it is clear that the Paragraph 23(a) preference was not
granted.®

Any successor contractor to TMD is bound to accept responsibility for
implementing the terms and conditions of the protective 13(c) Agreement and
other protective arrangements. In addition to the preference requirements
discussed above, obligations also exist in Paragraph 23(b) of the Agreement which
provides for the continuation of the existing wages, hours, working conditions,
health and welfare, and pension or retirement benefits of the Claimants. They are
to suffer no worsening of wages, working conditions or any other benefits of
employment and are to be credited with all seniority, vacation, accumulated sick
leave, pension, and other entitlements in accordance with the records of TMD.
Any accrued liabilities at the time of transfer for pension, retirement, sick leave,
and vacation leave benefits are the responsibility of the City.

These claims are upheld and the Claimants are eligible for the following remedies.

8 The Department takes no issue with the parties’ effectuation of the concept of preference
within the context of their 13(c} Agreement. We note, however, that the term preference, in and
of itself, offers less than an absolute job guarantee.

9 Coach has made no presentation that the positions formerly held by the petitioners were
eliminated, or that the duties, responsibilities, expertise, or qualifications required for the
positions under Coach would not be reasonably comparable to those under the prior
contractor.
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REMEDIES

The Department of Labor certifications for the aforementioned grants provide that
“the Secretary of Labor may designate a neutral third party or appoint a staff
member to serve as arbitrator and render a final and binding determination.”
Pursuant to that authority, the following remedies are provided consistent with
paragraph 16(b), including the award of full back pay and allowances and other
benefits to make employee-claimants whole. The remedies shall be-implemented
no later than thirty days following the date of this decision.

The City of Durham has limited responsibility for the claims presented, because,
under its Memphis Plan arrangement, responsibility for the management and
operation of the Transit System rests with its contractor. However, its
management contract with Coach reserves the responsibility for accrued pension,
retirement, sick leave, and vacation leave liabilities, as of the effective date of the
contract, with the City. To the extent that the remedies later specified involve such
liabilities, they are the responsibility of the City. Coach USA, on the other hand,
has primary responsibility for 13(c) liabilities in its status as the independent
successor contractor that succeeded TMD.10 This responsibility covers the entire
period between its assumption of the operation of the Transit System and the
Claimants’ acceptance or declination of employment/re-employment with the
current operator of the System under this award. The employment/re-employment
obligations of the following award rest with the current successor contract
operator of the Transit System.1!

The current operator of the Transit System shall grant Claimant Faulkner and
Claimant Barnes their preference in hiring by offering both individuals positions
with the Transit System comparable to those they occupied prior to the
anticipation or effectuation of the July 1, 2001 transfer of operations to Coach.
Appointment to such positions shall be without examination, other than that
which may be required under applicable State or Federal law or collective
bargaining agreement and shall commence immediately upon acceptance by the
Claimant. Such appointment shall be under the same wages, hours, benefits, and

10 Effective June 30, 2003, Coach sold its transit division to First Transit, Inc. by means of an
asset sale. Coach’s contract with Durham {entered into by Coach’s subsidiary, Progressive
Transit Services, Inc.) was transferred and assigned to First Transit, Inc. as part of that sale.
However, Coach retained any liabilities pre-dating the sale.

11 MV Transportation, Incorporated entered into a five-year contract to operate the Transit
System, effective July 1, 2004. This successor contractor is bound to implement the hiring
preference requirements with the restoration of all compensation, rights, privileges, and
benefits associated with the claimants’ previous position with TMD. See 13(c) Agreement,
paragraph 21.
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conditions of employment, including all rights and privileges, applicable to such
positions prior to the transfer of operations to Coach plus any and all increases,
supplements, and betterments which have since accrued to such employment,
and/or would have accrued, if the wage and benefit structures of TMD had been
continued without change by Coach and all subsequent operators of the Transit
System. Additionally, both Claimants are entitled to receive the full value of all
wages and benefits lost due to the failure of Coach to grant their preferences.

With respect to Claimant Barnes, Coach may offset the above payments by any
earned income or realized cash benefits he may have earned in any employment in
the period between his last employment at TMD and his acceptance or declination
of employment with the current operator of the Transit System. Should Claimant
Barnes decline the offer of employment, he shall be deemed to have elected
retirement and receive the same benefits and privileges that would accrue to an
employee with equal seniority and service who retired or otherwise terminated
employment under honorable circumstances on the date of his declination.

The Claimants shall exercise their hiring preference within 15 days of its offer by
accepting or declining the offer of employment. However, any declination of a
comparable position shall not result in the forfeiture of any current employment
with the Transit System or the other remedies to which the Claimants are entitled
under this award. Both Claimants, irrespective of their election to accept or
decline a comparable position, shall be credited with all years of service, dating
from their initial employment with Duke Power and continuing without
interruption to the date of the acceptance or declination, notwithstanding any
forfeiture of seniority imposed by any operator of the Transit System or any break
in service caused by the failure of any operator to grant a hiring preference. Such
recomputed years of service, plus all additional subsequent service, shall be
utilized thereafter for the computation of seniority and all other entitlements,
including but not limited to vacation, sick leave, and pension rights and benefits.

Any and all rights, privileges, benefits and conditions of employment enjoyed by
the Claimants prior to the July 1, 2001 take over of operations by Coach or its
anticipation, but not mentioned herein, shall also qualify for continuation and
preservation at their prior levels. This includes any subsequent general wage
increases or improvement in benefits for which the Claimants otherwise would
have qualified after the takeover.

Prompt determination of the specific amounts and specific terms and conditions of

the rights, privileges and benefits to be paid and/or restored is referred to the
parties. In the event the parties cannot agree on individual amounts, terms
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and/or conditions, the Department retains limited jurisdiction to resolve such
disagreements for purposes of the remedies herein.

This decision is final and binding on the parties.

Vi O

Victoria A. Lipnic
Assistant Secretary of Labor
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Montague Barnes v. Durham, North Carolina; Coach, USA; and MV Transportation
DSP Case No. 01-13(c)-3
March 8, 2006
(Digest page no. A-573)

The following summary was prepared by the author specifically for this project, and does not
constitute the official summary of the Department of Labor.

Summary: Claimant had been awarded make-whole benefits in the August 6, 2004 determination in
Faulkner and Barnes v. Durham, North Carolina and Coach USA, DSP Case Numbers 01-13(c)-2
and 01-13(c)-3. The Department determined that Claimant, a non-union transit worker, was entitled
to substantially the same level of protections as those afforded to employees represented by the ATU
after a contract operator assumed responsibility for the transit system. In its analysis, the Department
noted, among others findings, that a comparable job need not be identical to an employee’s previous
position, but that it must be similar in duties and responsibilities, including working conditions, to
prior positions of significant duration. The Department stated that “review of employee performance
is a management right concerning which the Department takes no position.” Bonuses that were not
regularly awarded or based on a standard formula were not found to be conditions of employment.
Wage adjustments must be determined on the same basis for union and non-union employees.
Vacation and sick leave, health and dental benefits, life insurance, retirement and 401(Kk) plans,
holidays and other paid time off, and numerous other benefits were assessed for consistency with
union employee benefits and awarded to Claimant at substantially comparable levels.
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In the Matter of Arbitration:

Montague Barnes

Claimant DSP Case No. 01-13c-3

SUPPLEMENTAL DECISION

Issued: March 8, 2006

Durham, NC; Coach USA; & MV
Transportation
Respondents

THE CLAIM

This decision is a continuation of the August 6, 2004 determination in
Faulkner and Barnes v. Durham, NC and Coach USA, DSP Case
Numbers 01-13c-2 and 01-13c-3, as that determination pertains to
Montague Barnes, the City of Durham, Coach USA and now MV
Transportation, Incorporated (MVT). Mr. Barnes’ portion of the claim was
DSP Case Number 01-13c-3, and MVT is the successor to Coach USA as
the current operator of the Durham Transit System (Transit System)
under a five-year contract which began on July 1, 2004.

In the August 6, 2004 determination, Mr. Barnes was awarded make-
whole benefits under Paragraph 16(b) of the November 28, 1990
Protective Agreement between Transit Management of Durham (TMD)
and Amalgamated Transit Union Local 1437 (ATU)! and the provisions of
the Department of Labor’s (Department) certifications, which provide
non-union transit workers substantially the same levels of protection as
are afforded employees represented by the ATU. The benefits awarded
included full back pay and allowances and a preference in hiring by the
current operator of the Transit System, which is now MVT.

! Transit System employees are currently represented by Amalgamated Transit Union
Local 1493, which 1s the successor to Local 1437.
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The preference in hiring was to be accomplished by offering Mr. Barnes a
position comparable to the one he occupied before he was reassigned to
the job of Dispatch/Supervisor in May of 2001.2 The offer was to be
under the same wages, hours, benefits, and conditions of employment,
including all rights and privileges, applicable to Mr. Barnes’ position
prior to anticipation of the transfer of operations to Coach, plus any and
all increases, supplements, and betterments which had since accrued to
such employment, and/or would have accrued, if the wage and benefit
structures of TMD had been continued without change by Coach and all
subsequent operators of the Transit System. Mr. Barnes was to be
credited with all years of service, dating from his initial employment with
Duke Power, the original operator of the Transit System, and continuing
without interruption to the date of his acceptance or declination of a
position with MVT, notwithstanding the break in service caused by
Coach’s failure to reemploy him when it took over full control of the
Transit System. The recomputed years of service were to be utilized for
the computation of seniority and all other entitlements, including but not
limited to vacation, sick leave, and pension rights and benefits. Any and
all rights, privileges, benefits and conditions of employment enjoyed by
Mr. Barnes prior to the anticipation of the take over of operations by
Coach were also to continue and be preserved at their prior levels.
Additionally, Mr. Barnes was to be granted any subsequent general wage
increases or improvement in benefits for which he would have qualified
after the takeover, had he been rehired.

Under the August 6, 2004 decision, the prompt determination of the
specific amounts and specific terms and conditions of the rights,
privileges and benefits to be paid and/or restored was referred to the
parties. However, the Department retained limited jurisdiction to resolve
any disagreements over the individual amounts, terms and/or conditions
of the specified remedies. When communications from Mr. Barnes and
MVT indicated that the parties could not reach an agreement on the
specific terms of an offer of employment, the Department invoked its
retained jurisdiction and reopened this case to provide a final and
binding decision on these matters.

As the successor to Coach USA, MVT is bound, under the terms of
Paragraph 21 of the November 28, 1990 Protective Agreement and the
Department’s certifications, to implement the hiring preference
requirements and restore the compensation, rights, privileges, and
benefits associated with Mr. Barnes’ previous position with TMD.
Paragraph 21 binds all successors to TMD, including each subsequent

2 This reassignment was in anticipation of the new organizational structure of Coach
USA which was about to take over operation of the Transit System from TMD.
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operator of the Transit System, such as MVT, to the terms and
obligations of the Agreement, while the Department’s certifications
provide that non-union employees shall be afforded substantially the
same benefits as those provided to the union employees by the
Agreement. Any organization which contracts with the City of Durham to
manage and/or operate the Transit System must agree to be bound by
the terms of the Agreement and accept responsibility for the full
performance of the conditions of the Agreement. Paragraph 21 obligates
the City to require such contractor to accept the terms and
responsibilities of the Agreement, as a condition precedent to any
contractual arrangement for the management and/or operation of the
Transit System. Furthermore, a November 5, 1990 Resolution of the
Durham City Council,3 which also serves as one of the primary bases for
the Department’s certification of Durham’s Federal transit grants,
reinforces the City’s obligations to bind successor contractors to the
terms of the November 28, 1990 Protective Agreement and requires them
to accept responsibility for the full performance of the Protective
Agreement as a condition precedent to a contract for operation of the
Transit System. (See Faulkner and Barnes v. Durham, NC and Coach
USA, DSP Case Numbers 01-13c-2 and 01-13c¢c-3, USDOL, August 6,
2004, pgs. 5-8.)

The outstanding issues regarding Mr. Barnes’ reemployment, as
presented by the parties, are described below. Each section of the
discussion concludes with the Department’s final and binding
determination of the issue.

TITLE AND REPORTING

Mr. Barnes was one of eight Dispatch/Supervisors at TMD and held the
highest seniority in that position. In January of 2001, he was promoted
to the position of Lead Dispatcher/Supervisor and Trainer. He supervised
the other Dispatchers, managed the Dispatch Office, and performed
various administrative duties and special projects. He was responsible
for the operation and adherence-to-schedule of the bus operators and
trained or retained them as necessary. As part of this job, based at the
Downtown Transfer Terminal, he had extensive contact with the public
and handled customer service and complaints. He chaired the TMD
Accident Review Committee and represented TMD on statewide
committees of the North Carolina Department of Transportation and the
North Carolina Public Transit Association. His normal work hours were

3 This Resolution was executed on November 28, 1990.

A-5/5


Cathi
Typewritten Text
A-575


9:00 AM to 5:00 PM, Monday through Friday. The record indicates that
he reported to either the General Manager of TMD or its Operations
Manager.

MVT states that it does not have a position identical to that-described
above. It offered Mr. Barnes, instead, the position of Operations
Supervisor, reporting to its Assistant General Manager, Road Supervisor,
Dispatch. In this position he would act as road and/or terminal
supervisor and be responsible for various duties, such as responding to
accidents and complaints and training or retraining employees. He would
not supervise other dispatchers and would work a variety of shifts in
various locations. MVT does not recognize seniority in the placement of
its non-union employees, including Operations Supervisors. MVT states
that the duties of an Operations Supervisor are broad and comparable to
the position Mr. Barnes held at TMD.

The evolution of employee protections in the transportation industries
suggests that the term “comparable” is not to be interpreted in its
strictest sense. (See Crutchfield v. Seaboard Coastline Railroad, DSP
Case No. 76-C1-4, USDOL (1976), Digest, p. B-30.) Indeed, the language
of Paragraph 23 of the November 28, 1990 Protective Agreement, which
outlines the contractor obligations in this case, utilizes the phrase
“reasonably comparable to the position such employee held” to describe
the type of position for which a preference in hiring must be granted.
This indicates that some flexibility in the specification of a comparable
position is appropriate. Crutchfield suggests that in considering the
comparability of a position, three factors should be considered. They are
pay and benefits, job responsibilities and duties, and working conditions.
Pay and benefits need not be considered at this time, since these factors
will be determined later by this award in a fashion that will make the
Claimant whole and thus be comparable. However, the categories of job
responsibilities and duties and working conditions are paramount in this
ruling on the comparability of MVT’s job offer.

Job Responsibilities and Duties: While a comparable job must have
similar responsibilities and duties, it need not be identical to the
employee’s previous position. (See Daniel J. Daly v. Amtrak, DEP Case
No. 86-C2-1, USDOL (1988), Digest, p. C-144.) Consideration may be
given to similarities of the duties and responsibilities of the offered
position to the recent history of positions the claimant has held, as well
as the length of time the claimant served in the position to which the
offered job is compared. (See Crutchfield.)

The position offered by MVT is distinguished from that occupied by Mr.
Barnes at TMD with respect to several of its job responsibilities and
duties. At MVT Mr. Barnes would not supervise other dispatchers and
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would report at a lower organizational level. While he previously managed
the Dispatch Office and Downtown Transfer Terminal, the proffered job
as a road or terminal supervisor is apparently a hands-on position in
which he would perform duties similar to those carried out by the
dispatchers he supervised at TMD. )

While MVT’s position of Operations Supervisor lacks the managerial,
supervisory, and high-level reporting elements of Mr. Barnes’ TMD
position, it would apparently not be that dissimilar, in terms of
responsibilities and duties, from the TMD position that he occupied prior
to his January 2001 promotion. In that position he scheduled and
dispatched drivers, investigated bus and passenger accidents, responded
to customer complaints, and trained or retrained drivers. Furthermore,
Mr. Barnes held the Lead Dispatcher/Supervisor and Trainer position at
TMD for only six months before he was reassigned back to the position of
Dispatch/Supervisor in anticipation of the new organizational structure
Coach planned to implement.* In view of the similarity of MVT’s position
to the recent history of Mr. Barnes’ duties at TMD and the short duration
of his promotion, the Department finds the job responsibilities and
duties of MVT’s position comparable to those he enjoyed at TMD.

Working Conditions: With respect to working conditions, there are only
two factors that are highlighted in the discussion of “title and reporting”
presented by Mr. Barnes and MVT. Those factors are the location and the
working hours of the position. Mr. Barnes’ previous position of Lead
Dispatcher/Supervisor and Trainer was in a fixed location. He was based
at the Downtown Transfer Terminal and apparently only worked at other
locations if the situation demanded it. His normal work hours were also
fixed at 9:00 AM to 5:00 PM, Monday through Friday. Before his
promotion, working as a Dispatch/Supervisor, Mr. Barnes’ schedule and
duty station were selected from those available according to his seniority.
In recent years he had the highest seniority ranking in that position, and
he was able to select the most favorable duty station and hours. In the
position offered by MVT, however, the hours and location of work are at
the discretion of the MVT Assistant General Manager, and seniority
would play no role in determining those working conditions. The offered
position is described as having a variety of shifts, and there is an
implication that both the hours and the location of his work would
change periodically at the complete discretion of management.

* The record is inconsistent regarding the date of Mr. Barnes’ promotion to Lead
Dispatcher/Supervisor and Trainer. The promotion may have occurred as early as the
Spring of 2000, resulting in a tenure in the higher position of approximately one year.
This is still a relatively short time period, however, and would not change the
Department’s decision regarding the comparability of the job responsibilities and duties
of the position offered by MVT.
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These working conditions are not comparable to those in Mr. Barnes
position of Lead Dispatcher/Supervisor arnd Trainer or in the recent
history of his previous position of Dispatch/Supervisor. The offered
working conditions deny the benefit of the Claimant’s prior service and
eliminate a major condition of his previous employment at TMD. The
Department’s August 6, 2004 determination requires that MVT’s offer be
under the same conditions of employment, including all rights and
privileges, applicable to Mr. Barnes’ position prior to anticipation of the
transfer of operations to Coach. In order to fulfill this requirement, and
provide an offer of comparable employment, MVT must recognize Mr.
Barnes’ prior service relative to that of all other incumbents of the
classification of Operations Supervisor, or similar classifications, if that
classification is unique to Mr. Barnes. This recognition must allow the
Claimant to select his working hours and working base location from
among all those available to employees in his classification, or similar
classifications, on a first priority basis.

THE COLLECTIVE BARGAINING AGREEMENT

The Claimant has stated that Duke Power, and subsequently TMD,
granted all employees the same benefits, no matter what position they
held, and that the benefits were based on those gained by union
employees. In support of this, Mr. Barnes submitted for the record signed
statements from four former officials of the Transit System during its
operation by TMD that support a direct relationship between the wages
and/or benefits specified in TMD-ATU collective bargaining agreements
and those of non-union hourly and salaried employees. MVT, on the
other hand, while confirming that it has honored the February 1, 2003
Coach-ATU collective bargaining agreement for its union employees,
contends that the labor contract is irrelevant to the wages and benefits
due Mr. Barnes under the November 28, 1990 Protective Agreement.®

A former Assistant General Manager of the Transit System whose
responsibility included employee benefits stated: “The benefits that were
outlined in the labor contract for bargaining unit employees were also
provided to all general and administrative employees. TMD provided the
same level of benefits to all employees through the ten years that TMD
managed the Durham Transit System. A review of the Labor contract

5 The February 1, 2003 agreement between Coach USA and the ATU is the most recent
collective bargaining agreement in the record of this claim. This agreement was
effective through January 31, 2006, but continues year-to-year thereafter unless either
party gives notice of a change to the agreement or the agreement's termination.
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between ATU and TMD would provide every benefit that was available to
Mr. Barnes while employed for TMD. This includes, but not limited to,
any incentive programs, bonuses, sick leave, vacation, and the
percentage of annual pay increases.” Similar and corroborating
statements were submitted by a former Finance Manager of the Transit
System as well as its former Director of Transportation, whose
responsibilities included the administration of employee benefits and the
negotiation of collective bargaining agreements with the ATU.
Additionally, the former Operations Manager of the Transit System under
TMD attested to the direct relationship between the wage increases
negotiated by the ATU for bus operators and those granted to all other
employees.

The Department finds these statements persuasive and relies upon this
historical, direct relationship between the collective bargaining
agreement and the wages and benefits of non-union hourly and salaried
employees in its determination below of the compensation and benefits
which must be included as part of Mr. Barnes’ hiring preference.

STARTING SALARY

Mr. Barnes states that non-union supervisory, management and
administrative employees received wage increases each July that were at
least equal to the percent of increase received the previous February by
union employees. The relationship between the union and non-union
wage increases 1is corroborated by each of the three submitted
statements from former Transit System officials that speak to annual
wage adjustments. The relationship existed for the entire 10-year term of
TMD’s operation of the Transit System and apparently started earlier
with the Duke Power Company, the original operator of the System. The
practice is thus sufficiently well established to conclude that the union
wage increases result in a general wage increase for all hourly employees.
(See Norman S. Schaffer and Golden Gate Bridge, Highway and
Transportation District (Supplemental Determination), DEP Case No. 77-
13c-1, USDOL (1982), Digest, p. A-311.)

The Claimant states that his salary before Coach assumed operation of
the Transit System was $38,500 per year and that he would have
received an increase of at least 3 percent in July 2001 and each July
thereafter, if TMD had remained the gperator of the System. According to
his calculations this would have provided him a salary of $43,321 as of
July 2004. MVT offered Mr. Barnes an annual salary of $40,845, based
on its belief that the budgeted amount of Mr. Barnes’ last salary was less
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and that Coach did not grant union employees a wage increase In every
year it operated the system.

Mr. Barnes submitted an Earnings Statement for the bi-weekly pay
period ending May 27, 2001, which shows a regular bi-weekly salary of
$1,471.15. This would yield an annual salary of $38,249.90 at that time.
The TMD-ATU and Coach-ATU collective bargaining agreements for the
relative periods provide for five 3 percent union wage increases. If these
were granted to Mr. Barnes each July from 2001 through 2005, they
would yield an annual salary of $44,342.11, effective July 1, 2005.6

Based on the above, the Department rules that MVT must offer Mr.
Barnes a starting salary of at least $44,342.11 per year, plus any wage
rate increase which may have accrued to union represented employees
between July 1, 2005, and the effective date of his hiring preference per
the terms of this decision (see infra, p. 15).

PERFORMANCE REVIEW AND ANNUAL WAGE INCREASES

According to Mr. Barnes, TMD had initiated employee performance
reviews towards the end of its operating contract in order to increase
employee worth to the organization. Annual wage increases were based
only on the union collective bargaining agreement, however. In addition
to the negotiated union wage increase, non-union employees received a
bonus, if the budget allowed. It is MVT’s policy, on the other hand, to
review the performance of employees annually and grant monetary
increases based solely on merit.

The review of employee performance is a management right concerning
which the Department takes no position. While there has been a clear
and long standing direct relationship between the union negotiated wage
increases and those granted other employees of the Transit System, this
was pursuant to an operating policy which, for unrepresented employees,
is subject to reinterpretation or modification at the discretion of
management. While Mr. Barnes is entitled to the benefit of the practice in
existence at the time of his dismissal for purposes of computing the
starting salary for his hiring preference, he is not necessarily entitled to
this past practice for the purposes of future wage adjustments.

¢ The February 1, 2003 Coach-ATU collective bargaining agreement indicates that
beginning in 2003, wage increases for union employees were delayed so that they would
be effective each July. There is no indication in the record that any corresponding
change was made 1n the effective date of salary increases for non-union employees.
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Additionally, the record does not indicate that the norn-union ermployee
bonus was either regularly awarded or based on a standard formula. The
bonus appears to be permissive and for this reason does not constitute a
condition of employment for purposes of Mr. Barnes hiring preference.
(See Soltis v. Atchison, Topeka, and Santa Fe Railway Company, DEP
Case No. 76-C1-16, USDOL (1976}, Digest, p. B-51.)

Therefore, the Department makes no award regarding the continuation of
either the non-union bonus or the relationship between union negotiated
wage increases and future wage increases following the grant of the
Claimant’s hiring preference. However, since Mr. Barnes’ wages were not
frozen under the employment policies of TMD, he must continue to be
eligible for and receive periodic wage adjustments to be determined on
the same basis as those of other non-represented employees in his
classification or similar classifications at MVT. (See Luis Lujan and the
City of El Paso, DEP Case No. 81-13c¢-8, USDOL (1984), Digest, p. A-
379.))

VACATION AND SICK LEAVE

MVT offered the Claimant 3 weeks of vacation per year, to accrue at the
rate of 4.62 hours per biweekly pay period and sick leave which would.
accumulate at the rate of 2.77 hours per pay period, equivalent to 72
hours per year. MVT also offered, as a starting balance, 656 hours of sick
leave that accumulated prior to July 1, 2001, plus an additional 128
hours which would have accrued between July 1, 2001, and June 30,
2004.

As provided in the collective bargaining agreement for an employee with
30 years of service, Mr. Barnes claims entitlement to 6 weeks of vacation
per year. He also claims the right to accumulate sick leave at the rate of
4 hours per pay period up to a maximum of 96 hours per year and
prorated sick leave, as provided in the collective bargaining agreement,
for employees who have accumulated more than 800 hours of sick leave.
Additionally, he claims that he should be offered 288 hours of sick leave,
which would have accumulated between July 1, 2001, and June 30,
2004, based on the 4 hour per pay period/96 hour maximum yearly rate.

Each of the three submitted statements from former Transit System
officials that speak to vacation and sick leave entitlement confirm that
non-union employees received the same vacation and sick leave provided
to union represented employees covered by the collective bargaining
agreement. Therefore, in conjunction with his hiring preference, the
Department finds that Mr. Barnes should be offered, per the terms of the
February 1, 2003 collective bargaining agreement, 6 weeks of vacation
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per year and 96 maximum hours of sick leave per year to be earned at
the rate of 4 hours per pay period. In addition to the 656 hours of sick
leave earned prior to July 1, 2001, he should be credited with 288 hours
of sick leave which would have been accumulated between July 1, 2001,
and June 30, 2004, plus an additional 4 hours for each 2-week period
between June 30, 2004 and the grant of his hiring preference. The
provisions of Part I, Section 10 of the collective bargaining agreement
shall apply to sick leave accumulations and payments which exceed the
800 hour maximum. The financial responsibility for the accumulated
sick leave shall be determined as described in the “Remedies” section of
the Department’s August 6, 2004 decision or as otherwise agreed to by
the City of Durham, Coach, and MVT.

HEALTH AND DENTAL BENEFITS

MVT offered participation in its company health and dental plans
available in North Carolina, the terms of which are apparently not yet
finalized. However, in its December 22, 2004 letter to the Department,
MVT characterized the terms of its health insurance plan as “less
favorable” than those to which Mr. Barnes claims entitlement.

Mr. Barnes claims entitlement to the health, dental, and employee
assistance plans specified in Part I, Section 9, Paragraph B of the
February 1, 2003 collective bargaining agreement. Two of the affidavits
submitted from former Transit System officials specifically state that
non-union employees were also covered by these benefit plans.

Therefore, the Department rules that Mr. Barnes must be covered by the
medical, dental, and employee assistance plans specified in the February
1, 2003 collective bargaining agreement. Per the terms of the agreement,
MVT is responsible for 100 percent of the monthly premium for Mr.
Barnes and 60 percent of the premium for his dependents.

LIFE INSURANCE

MVT offered Mr. Barnes $5000 in life insurance coverage. It also
expressed opposition to purchasing coverage equivalent to that provided
under the collective bargaining agreement due to the extra costs that
would result from the lapse in Mr. Barnes participation in the 1991
negotiated plan and recent changes in the status of his health.

Mr. Barnes claims entitlement to life insurance coverage, as provided to
employees hired before January 19, 1991, in Part [, Section 9,
Paragraphs C and E of the February 1, 2003 collective bargaining
A-582


Cathi
Typewritten Text
A-582


agreement. The coverage is in the amount of two times the employee’s
base salary rounded to the next thousand dollars. The coverage also
includes accidental death and dismemberment benefits in an amount
equivalent to the life insurance benefit. According to Mr. Barnes, there is
also a long-term disability benefit. The employee cost of the insurance is
20 cents per month per $1000 of coverage. All other costs are paid by the
employer.

Two of the affidavits submitted by former Transit System officials
specifically state that non-union employees were also included in this
coverage. The Department rules that MVT must provide for Mr. Barnes’
inclusion in the life and associated insurance programs as described in
Part I, Section 9, Paragraphs C and E of the February 1, 2003 collective
bargaining agreement under the same terms as employees in the
bargaining unit. If Mr. Barnes can not be covered under the plans
described in the collective bargaining agreement, MVT must provide
equivalent coverage at the same employee cost as stated in Part I,
Section 9, Paragraphs C and E. Should the cost of Mr. Barnes’ coverage
exceed the individual cost of other similarly rated plan participants due
to the lapse in his participation in the plan, Coach shall be responsible
for the additional costs and so reimburse MVT.

RETIREMENT AND 401 (k) PLANS

Mr. Barnes claims that he is eligible to participate in the “Defined
Retirement Plan” based on the Duke Power plan as it existed on January
19, 1991. He describes the plan as fully funded by the employer and
outlined by the collective bargaining agreement in Part [, Section 9,
Paragraph A. He also claims that he is eligible to participate in the TMD
Savings Plan, a 401(k) plan, immediately upon his reemployment. He
describes the 401(k) plan as allowing him to contribute up to 6 percent of
his pre-tax salary and receive a company matching contribution of 50
percent of his contribution.

MVT states that it believes Mr. Barnes would be eligible for the “Defined
Retirement Plan” based on his service with Duke Power. It also offered
him participation in MVT’s 401(k) plan after 6 months of employment.
The “Plan Highlights” document submitted by MVT describes its plan as
allowing Mr. Barnes to contribute as much as 100 percent of his gross
pay, up to the Federal yearly maximum, and receive a dollar-for-dollar
company match for amounts up to 6 percent of his compensation.

An affidavit from a former finance manager of the Transit System
confirms that non-union employees of TMD were eligible for a 401(k)
plan, and the TMD Savings Plan description submitted by Mr. Barnes
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indicates that he would have been cligible for that Plan. The affidavit also
indicates that some former employees of Duke Power “were given some
grandfathering advantages,” thus lending support to Mr. Barnes’ claim to
eligibility for the grandfathered Duke Power retirement plan. Also, MVT
states that Mr. Barnes would have been enrolled in the TMD Retirement
Plan and submitted a Summary Plan Description of the plan which
appears to be TMD’s description of the grandfathered plan.

Therefore, the Department rules that Mr. Barnes must be able to
continue his participation in both the “Defined Retirement Plan” based
on the Duke Power plan and a 401(k) plan that is at least as favorable as
the TMD Savings Plan. Based on the “Plan Highlights” document
provided by MVT, its 401(k) plan meets this requirement. Since the
claimant already established his eligibility for a 401(k) plan during his
previous employment with TMD, however, his participation in a 401(k)
plan at MVT must begin immediately upon reemployment.

HOLIDAYS AND OTHER PAID TIME OFF

Mr. Barnes claims entitlement to 11 paid holidays, paid funeral leave,
and paid jury duty, per Part I, Sections 12, 13, and 14 of the collective
bargaining agreement. The February 1, 2003 collective bargaining
agreement grants seven listed major holidays and 4 additional personal
holidays to be agreed upon by the employee and the Transit Agency. Paid
funeral leave of from 1 to 3 days is granted upon the death of certain
relatives and in-laws, and jury duty is compensated at the employees’
regular rate. MVT states that it grants accrued vacation time as
bereavement leave for immediate family members. It does not continue
pay for jury duty and grants only 7 paid holidays.

An affidavit from a former finance manager of the Transit System
confirms that non-union employees of TMD received the same vacation
benefits as all other employees. Two other affidavits generally point to the
fact that all employees of the Transit System, union and non-union,
received the same benelits. Therefore, the Department rules that MVT
must grant the Claimant 4 personal holidays, in addition to the seven
paid holidays already included in its employment package. It also must
provide Mr. Barnes paid jury duty -and paid funeral leave equivalent to
that provided in the February 1, 2003 collective bargaining agreement.

WORKERS’ COMPENSATION PLAN

Mr. Barnes claims entitlement to the Workers’ Compensation benefits
described in Part I, Section 16 of the collective bargaining agreement. He
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describes those benefits as providing 80 percent of his pay for the first 90
days of accidental disability and SO percent of his pay for the next 120
days. MVT states that, while it provides Workers’ Compensation benefits
in accordance with State law, it does not supplement those benefits.

The relationship between the benefits provided in the collective
bargaining agreement and the benefits afforded non-union employees
has been established in the affidavits supplied by the Claimant. The
Department rules, therefore, that MVT must provide Mr.” Barnes a
Workers’ Compensation plan equivalent to that provided in Part I,
Section 16 of the February 1, 2003 collective bargaining agreement.

TUITION REFUND PROGRAM

Mr. Barnes claims that he should be entitled to participate in the
company sponsored Tuition Refund Program as referenced in Part V,
Section 1, Paragraph A of the collective bargaining agreement. No
reference is made to this benefit in the September 27, 2004 offer MVT
made to Mr. Barnes or in the description of that offer submitted to the
Department. MVT stated in a subsequent letter to the Department that it
does not currently have a Tuition Refund Program.

The Tuition Refund Program was described in an affidavit from a former
finance manager of the Transit System, as applying to non-union
employees. However, a copy of the January 31, 1991 “Implementing
Agreement” submitted by Mr. Barnes indicates that the program, which
funded work-related education, was eliminated by agreement of TMD and
the ATU when TMD took over the operation of the Transit System. It was
then replaced with a narrower program to reimburse employees for
certain costs of instruction in basic literacy and math skills. Therefore,
the Department rules that the latter basic literacy and math skills
program, which was in effect at the time of Mr. Barnes employment with
TMD, must be made available to him by MVT, if it is currently available
to bargaining unit employees.

COMMERCIAL DRIVER’S LICENSE, UNIFORMS & BUS PASS

Mr. Barnes claims that he should be reimbursed for the cost of his
commercial driver’s license, he should receive free uniforms required for
work, and his spouse should receive a free bus pass. As support for
these benefits he cites the collective bargaining agreement at Part I,

Section 18; Part I, Section 23; and Part III, Section 7, respectively.
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An affidavit from a former finance manager of the Transit System
confirms that non-union employees of TMD received free uniforms and
bus passes. Additionally, the relationship between the benefits provided
in the collective bargaining agreement and those afforded non-union
employees has been sufficiently established by the Claimant to conclude
that he is also entitled to reimbursement for a commercial driver’s
license, if one is required for the performance of his work.

In its December 22, 2004 letter to the Department, MVT states that it
provides free uniforms and bus passes. The Department rules that MVT
should continue these practices with respect to Mr. Barnes on terms that
are at least as favorable to him as those in the February 1, 2003
collective bargaining agreement. Additionally, Mr. Barnes must be
reimbursed for the cost of his commercial driver’s license, if it is needed
for work. Since his eligibility has already been established by his prior
service, the one year waiting period specified in the collective bargaining
agreement for reimbursement of commercial driver’s license fees shall
not apply to Mr. Barnes.

AWARDS AND INCENTIVES

Mr. Barnes claims entitlement to participate in the Incentive Goal Plan,
the Attendance Recognition Program, and the Safe Driving Awards
Program. He cites as support for this claim Part V, Section 1 of the
collective bargaining agreement and the referenced January 31, 1991
“Implementing Agreement” which lists each of the plans. MVT did not
mention awards and incentives in its offer to Mr. Barnes. In a
subsequent letter to the Department, MVT stated that it does not
currently have an Incentive Goal Plan or an Attendance Recognition
Program, other than issuing a letter of recognition for attendance. While
it does have a Safe Driving Awards Program, it applies only to drivers,
not to those in supervisory positions such as the one offered to Mr.
Barnes.

An affidavit from a former assistant general manager of the Transit
System, who was responsible for employee benefits, confirms that any
incentive programs included in the collective bargaining agreement were
available to Mr. Barnes while he was employed at TMD. The January 31,
1991 “Implementing Agreement” negotiated by TMD and the ATU
indicates that the Incentive Goal Plan was eliminated and then
reestablished in equivalent form with different performance goals and
objectives. The Safe Driving Awards Program was also eliminated, but
TMD agreed to establish a new program which would recognize all safe
driving credits accumulated when Duke Power operated the Transit
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System. The Attendance Recognition Program was apparently continued
without change.

The Department rules, therefore, that the above referenced three awards
and incentive programs are to be made available to Mr. Barnes for
participation on the same basis as employees in the bargaining unit.
Should any of the programs have been modified since 1991 through
collective bargaining or other agreement between the ATU and the
operator of the Transit System, the modifications shall also apply to Mr.
Barnes.

IMPLEMENTATION

This decision is the resolution of the disputed issues involving the
Claimant’s preference in hiring as presented to the Department by Mr.
Barnes and MVT. It is based, in large part, on the historical, direct
relationship between the collectively bargained wages, benefits, and
employment conditions of the Transit System’s unionized employees and
those of its non-union hourly and salaried employees. As noted, the most
recent collective bargaining agreement in the record of this claim is the
February 1, 2003 agreement between Coach USA and the ATU. This
agreement was effective through January 31, 2006, but continues year-
to-year unless either party gives notice of a change to the agreement or
the agreement's termination.

MVT shall implement this award within 30 calendar days of its 1ssuance
by offering Mr. Barnes a preference in hiring which incorporates the
terms, conditions and benefits specified by the Department above, in
addition to any other terms, conditions and benefits already agreed to or
accepted by the parties. If the February 1, 2003 collective bargaining
agreement has been replaced or supplemented by that time, the terms,
conditions and benefits of the hiring preference offered to the claimant
shall reflect the new or supplemental agreement. However, past wage and
benefit levels incorporated in the hiring preference, which accrued under
earlier agreements, shall reflect those agreements. MVT shall coordinate
all monetary and benefit items requiring the financial contribution or
other input from Coach USA and/or the City of Durham as specified in
the individual rulings above and as appropriate and consistent with the
Department’s August 6, 2004 decision and remedies in DSP Case
Numbers 01-13¢-2 and 01-13c¢-3.

Any other remaining responsibilities of the City of Durham and Coach
USA should be satisfied within 20 days of the Claimant’s acceptance or
declination of re-employment with MVT. To this effect, within 5 days of
the date of his acceptance or declination of re-employment, Mr. Barnes
A-587


Cathi
Typewritten Text
A-587


,._
@)

should provide Coach USA with the information specified in the
Department’s August 6, 2004 decision necessary for the computation of
Coach’s offset from its financial obligation of his earned income or
realized cash benefits from employment between his last service with
TMD and his acceptance or declination of employment with MVT.

This decision is final and binding on the parties.

Vg UL

Victoria A. Lipnic
Assistant Secretary of Labor
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Final 2/18/05

IBEW Local 753 v. City of West Plains, MO
DSP Case No. 01-18-4
March 23, 2004
(Digest page no. A-589)

Summary: The Claimant alleged that the City failed to comply with its obligation under the Special Section 13(c)
Warranty for Application to the Small Urban and Rural Program (Special Warranty), by failing to engage in
collective bargaining with Local 753 over terms and conditions of employment. The Department determined that
members of Local 753 are "transportation related employees™ and are covered under the Special Warranty, even
though their maintenance of transit vehicles is performed out of the City's Public Works Department, rather than its
Transit Department. It was further determined that the Special Warranty cannot confer additional rights beyond
those already established under State law, which in this case consisted of meet-and-confer rights and not collective
bargaining rights as that term is understood in the private sector. The Department also decided that the
meet-and-confer process in which the parties had engaged satisfied the Special Warranty's requirements for the
preservation and continuation of collective bargaining.
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In the matter of arbitration between:

IBEW Local 753
Claimant
DSP case no. 01-18-4

V.
Issued: March 23, 2004

City of West Plains, MO
Respondent

Origin of the Claim

Local Union 753 (Local 753) of the International Brotherhood of Electrical
Workers (IBEW) brings this claim under the “Special Section 13(c) Warranty for
Application to the Small Urban and Rural Program” (Special Warranty). The
Department of Labor (Department) has certified the Special Warranty as
providing the protections required by Section 5333(b) of the Federal Transit
law, 49 U.S.C. § 5333(b)!, for application to the Federal Transit Administration
(FTA) grants of Federal transit assistance to the City of West Plains, Missouri
(City) in the Federal Transit Administration’s Small Urban and Rural Program
under Section 5311 of the Transit law, 49 U.S5.C. § 5311. Local 753 claims that
the City has failed to comply with the requirements of the Special Warranty
associated with all grants received by West Plains beginning in 1997, including
FTA grant number MO-18-X021. Specifically, Local 753 claims that the City
has failed to continue collective bargaining rights and has adversely affected
rights and benefits of the employees represented by Local 753 by failing to meet
and confer with Local 753 as required by Missouri state law.

Jurisdiction

The City opposes the Department’s assertion of jurisdiction over this claim
because, under Missouri State law, a public employer such as the City cannot
enter into a collective bargaining agreement with the Union. The City argues
further that Section 5333(b) cannot override State law to require the City to
engage 1n collective bargaining and enter into a collective bargaining agreement
with the Union.

'49 U.S.C. § 5333(b) of the Federal Transit law is the recodification of Section 13(c) of the
Federal Transit Act, formerly the Urban Mass Transportation Act of 1964, as amended.
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The City accepted the terms of the Special Warranty as a condition of its
receipt of Federal assistance. Section B(4) of the Special Warranty provides:

(4) Any dispute or controversy arising regarding the application,
interpretation, or enforcement of the provisions of this
arrangement which cannot be settled by the parties at interest
within thirty (30) days after the dispute or controversy first arises,
may be referred by any such party to any final and binding
disputes settlement procedure acceptable to the parties, or in the
event they cannot agree upon such procedure, to the Department
of Labor...for final and binding determination.

This claim concerns a dispute regarding the “application, interpretation, or
enforcement” of the Special Warranty. Specifically, it concerns Section B(3) of
the Special Warranty, which incorporates Paragraph (4) of the National (Model)
Section 13(c) Agreement (Model Agreement), which provides as follows:

(4) The collective bargaining rights of employees covered by this
agreement, including the right to arbitrate labor disputes and to
maintain union security and checkoff arrangements, as provided by
applicable laws, policies and/or existing collective bargaining
agreements, shall be preserved and continued. -

The Recipient agrees that it will bargain collectively with the union or
otherwise arrange for the continuation of collective bargaining, and
that it will enter into agreement with the union or arrange for such
agreements to be entered into, relative to all subjects which are or
may be proper subjects of collective bargaining....

The right to meet and confer is covered under the statutory requirements as a
form of collective bargaining. ATU Local 1338 v. Dallas Transit System, case
no. 80-13c-2, USDOL (1981}); Employee Protections Digest, USDOL, p. A-248.
Paragraph 4 of the Model Agreement requires that this right be preserved and .
continued as a condition of the receipt of Federal assistance. Local 753’s
allegation. that the City has failed to continue collective bargaining rights
constitutes a dispute regarding the application or interpretation of paragraph 4
of the Model Agreement. The dispute remained unsettled for more than thirty
days after it arose, and the parties were not able to agree to a final and binding
dispute resolution procedure. Consequently, the Department has jurisdiction
over this claim under paragraph B(4) of the Special Warranty.
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The Claim

Local 753 alleges that the City failed to comply with its obligation under the
Special Warranty and Section 5333(b)(2)(B) to continue the collective
bargaining rights of Local 753 and the employees it represents, by failing to
meet and confer with the Local 753 in a meaningful manner concerning wages,
vacation time, and other workplace issues.

Missouri State Law

Chapter 105 of the Revised Statutes of Missouri governs the labor relations
between the City and its employees. Section 105.500(2) defines “Exclusive
bargaining representative” as follows:

...an organization which has been designated or selected by
majority of employees in an approprniate unit as the representative
of such employees for purposes of collective bargaining.

Chapter 105.510 provides that employees of the City may join labor
organizations and “bargain collectively.” That section of the State law describes
the term “bargain collectively,” as “the right to present proposals to any public
body relative to salaries and other conditions of employment....” Section
105.520 further describes the process of bargaining applicable to these
employees:

105.520. Public bodies shall confer with labor organizations. —
Whenever such proposals are presented by the exclusive
bargaining representative to a public body, the public body or its
designated representative or representatives shall meet, confer and
discuss such proposals relative to salaries and other conditions of
employment.... Upon completion of discussions, the results shall
be reduced to writing and be presented to the appropriate
administrative, legislative or other governing body in the form of an
ordinance, resolution, bill or other form required for adoption,
modification or rejection.

Claimant’s Position

Local 753 states that the employees it represents in the City’s Public Works
Department (sometimes referred to as the Utility Department), including those
who perform maintenance work on the transportation vehicles and associated
equipment under the Federally funded Project(s), have designated Local 753 as
their bargaining agent. Local 753 alleges that the City has failed to collectively
bargain with Local 753 over terms and conditions of employment for these
employees following certification of Local 753 as their bargaining agent in
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1897. Local 753 states that Missouri Law does provide authority for public
employee unions and employers to enter into collective bargaining agreements.
Local 753 also maintains that these employees, although not employed in the
City’s Transit Department, are nevertheless transit employees covered by the
Special Warranty. Local 753 asserts that the City has failed to meet with Local
753 and to bargain in a meaningful manner as required by State law.

Respondent’s Position

The City maintains that the City employees represented by Local 753 are not
transit employees because they do not work in the City’s Transit Department.
The City also maintains that the Federal transit grant funds were received for,
and applied to, only the City’s Transit Department and no Federal funds were
used to pay the wages and benefits of the City’s Department of Public Works
employees. Consequently, the City concludes that the Special Warranty does
not cover these employees. The City states that it has not diminished any
wages, benefits and working conditions of employees in its Transit Department,
and that it has increased pay for Transit Department employees by significant
amounts. The City affirmatively maintains that, with respect to the
Department of Public Works employees represented by Local 753, the City has
met with the Union, presented proposals, considered Union proposals, and
conferred and discussed matters pertaining to the Public Works employees as
required by State law.

Findings of Fact

Local 753 filed this claim on behalf of the employees of the Public Works
Department. Pursuant to Section 105.500 of Missouri law, the Missouri State
Board of Mediation conducted an election for bargaining representative and, in
November of 1997, certified Local 753 as the exclusive bargaining
representative of the bargaining unit:

...consisting of all full-time and part-time employees of the City
Public Works Department including all DPW foremen, as well as
the meter readers, the city hall janitor and the warehouse/invoice
clerk, excluding department heads and all other city employees.2

? November 13, 1997 Certificate of Representation isstied by the Missouri State Board of
Mediation in International Brotherhood of Electrical Workers, Local 753 v. City of West Plains,
Public Case No. R 97-022.
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Local 753 asserted that employees it represents perform maintenance work on
the City’s transportation vehicles and associated equipment.3 The City did not
deny that employees represented by Local 753 performed such work.
Consequently, for purposes of this claim, the Local has established that its
members performed maintenance work on the City’s transportation vehicles
and associated equipment.

Local 753 has continued to serve as the exclusive bargaining representative of
the Public Works Department employees since that 1997 certification. Upon
becoming the certified bargaining representative, the Union gained the right to
bargain on behalf of these employees pursuant to Section 105.500 of Missouri
law. Neither party asserts that the bargaining rights provided under that law
have changed since Local 753 was recognized as the bargaining representative
in 1997.

As a condition for receipt of the Federal grants of assistance the City agreed to
abide by the terms of the Special Warranty providing the protections required
by Section 5333(b). The first paragraph of Section A, “General Application,” of
the Special Warranty requires, among other things, that “the terms and
conditions of this warranty...shall apply for the protection of the transportation
related employees of any employer providing transportation services assisted by
the Project (“Recipient”), and the transportation related employees of any other
surface public transportation providers in the transportation service area of the
project...”

Local 753 and the City participated in meetings and discussions on new terms
and conditions of employment, but did not reach agreement on such new terms
and conditions. Following these discussions, the City’s negotiator presented to
the City for its consideration the results of these discussions, including his
recommendations for certain new terms and conditions of employment that
would apply to these employees, including a wage increase that was sought by
Local 753. The City subsequently implemented changes in the terms and
conditions of employment applicable to these employees, including raising their
wages.

Discussion and Conclusions

Coverage

The City asserts that the employees represented by Local 753 who perform
maintenance work on -transportation vehicles are not covered under the Special
Warranty because they do not work in the City’s Transit Department and

® The City has a Transit Department, whose employees have not chosen an exclusive
bargaining representative.
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because no funds received by the City from a Federal trarisit grant were used to
pay the salaries or benefits of these employees. However, Section A of the
Special Warranty includes in its coverage any “transportation related”
employees of any employer providing transportation services assisted by the
Project as well as other surface transportation providers in the service area of
the project. The City is an “employer providing transportation services assisted
by the Project,” and maintenance of transportation vehicles is “transportation
related.” Neither the terms of the Special Warranty nor Section-5333(b)(2)(B) of
the Transit Act limit coverage to employees who are paid from Federal grant
funds.* Consequently, the employees represented by Local 753 who perform
maintenance work .on transit vehicles and related equipment are
“transportation related” employees, and the Special Warranty covers them.

Preservation of Collective Bargaining Rights.

Section 5333(b) protects the status quo of collective bargaining rights,
including meet and confer rights, but does not give a party additional
bargaining, or meet and confer, rights that the party does not already hold
from some source other than Section 5333(b). As incorporated into the Special
Warranty and applied to this meet and confer situation, the Model Agreement’s
Paragraph (4) reference to “collective bargaining” must be understood as “meet
and confer,” and it cannot provide the Claimants with private-sector bargaining
rights because they did not otherwise have such rights.

The parties agree that Section 105.500 of the Revised Statutes of Missouri
governs their labor relations. This provision establishes a public sector, meet-
and-confer relationship, not a collective bargaining relationship as that term is
commonly understood in the private sector. While parts of that law refer to
those meet and confer rights and procedures as “collective bargaining,” the use
of such terminology, by itself, does not establish private-sector collective
bargaining rights or obligations for purposes of these Section 5333(b)
protections. The meet and confer obligation established under Section 105.500
requires, for purposes of the Special Warranty, that the parties meet, confer
and discuss proposals. There has been no demonstration in this case that the
parties are required to bargain to “agreement” or to “impasse,” as those terms
are understood in the private sector. Local 753 gained the right to meet and
confer in November of 1997 when it became the exclusive bargaining
representative of these employees. In this claim there is neither suggestion nor

4 Compare, Rail Employees Association v. Dallas Area Rapid Transit, case no. 00-13¢-2, USDOL
{2002}, pp. 5-6; DIGEST, p. {Transit grant recipient unsuccessfully argued that because it
had never accepted operating assistance under the Federal Transit lJaw, no effects on
“operating” aspects (salaries, benefits, assignments, seniority, etc.) could be covered under the:
protective provisions applicable to its grant of capital, rather than operating, assistance).
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evidence that Local 753 has any other bargaining rights. Nor does the record
suggest that there has been any change in Missouri Law concerning the meet
and confer rights held by the Local.

The City met with Local 753 on various occasions, exchanged and considered
proposals, and discussed them to some extent. Following those meet and
confer sessions, the City’s negotiator offered his summary of appropriate terms
and conditions for these employees, to the City’s governing body for adoption,
modification or refusal. No violation of the Special Warranty’s requirement to
continue the existing meet and confer rights has been established in this case.
Either party remains free to pursue any remedies that may be available under
Missouri state law with respect to the State of Missouri’s collective bargaining
and/or meet and confer requirements for public sector parties.

This decision is final and binding upon the parties.

Vlctona A. Llpmc
Assistant Secretary of Labor
for Employment Standards
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ATU, Local 898 v. Macon, Georgia
DSP Case No. 02-13(c)-2
July 19, 2002
(Digest page no. A-596)

The following summary was prepared by the author specifically for this project, and does not
constitute the official summary of the Department of Labor.

Summary: The Department closed the case administratively without decision or prejudice after
Claimant failed to respond to requests for information.
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.5, Lepartment o . abor Employment Standards Adte  srativey
Ulfice of Labor-Management Siandards
Washington, D.C. 20210

Room N-5603
200 Constitution Ave. NW 2021693-1224

July 19, 2002

Leroy Jackson, President
Local 898, International Association of
Machinists and Aerospace Workers

3457 Walker Street
Macon, Georgia 31204 RE: ATU Local 898 v. Macon, Georgia

DSP Case No. 02-13c¢-2
Dear Mr. Jackson:

By letter of June 17, 2002 | informed you that if | did not hear from you by June
27, 2002 | would close this case administratively. As of today | have had no reply from
you in this matter. Therefore the above-styled case is closed administratively without
decision and without prejudice.

Sincerely yours,

Bruce M. Leet
Appeals Supervisor
for Employee Protections Claims

cc: Joseph McElroy, Director, Macon-Bibb County Transit Authonty
815 Riverdale Drive, Macon, Georgia 31202
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ATU, Local 1256 v. El Paso
DSP Case No. 02-13(c)-3
September 11, 2002
(Digest page no. A-597)

The following summary was prepared by the author specifically for this project, and does not
constitute the official summary of the Department of Labor.

Summary: Claimant filed a claim prematurely with the Department before pursuing local dispute
resolution procedures contained in the 13(c) Arrangement. The Department dismissed the claim
without prejudice and referred it back to the parties for consideration under local procedures.
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4.5, Department ot Labor Employment Starndards Adruniciration
) Office of Labor-Maragement Standards
Washington, D.C. 20210

Room N-5603 * 202 1693-1224
200 Constitution Ave. NW bleet@dol-esa.gov

September 11, 2002

Mr. George T. Myers

President / B.A., ATU Local 1256
P.O. Box 512331

El Paso, Texas 79951-0007

Mr. Raymond Telles
Assistant City Attorney

2 Civic Center Plaza, 9™ Floor
El Paso, TX 79901

re: ATU Local 1256 v. El Paso
DSP case no. 02-13¢-3

Dear Parties:

In this claim for Section 13(c) employee protections, the City of El Paso asserts
that the claim is not properly before the Department of Labor because the local dispute
resolution procedures in the Section 13(c) Arrangement have not been pursued. In '
reviewing Section 15 of the Protective Arrangement, and the mformatlon currently in
the record, | find that the City is correct.

Section 15(a) of the Arrangement provides a procedure for raising.and pursuing
claims thereunder. That procedure contains the several steps, including filing the claim
initially with the City, and if the claim is not immediately honored the claimant may
request joint investigation of the claim with the City. Thereatfter, if the claim is rejected
by the City, “the claim may be processed as hereinafter provided in paragraph 15(b)
below.” There is no indication in the record to counter the City’s assertion that these
preliminary procedures have not been followed.

This claim is dismissed as premature and is referred back to the parties for
consideration under the local procedures established in Section 15 of their 13(c)
Arrangement. This dismissal is wrthout prejudice to the Claimants and their pursuit of
this claim.

Sincerely yours,

Bruce M. Leet
Appeals Supervisor
for Employee Protections Claims
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Final 3/31/05

Nonunion Employees v. New York City Department of Transportation
DSP Case No. 03-13c-02
December 9, 2003
(Digest page no. A-600)

Summary: The Claimants were 132 nonunion employees facing certain operational changes by the New York City
Department of Transportation. They claimed the right to notice and discussion of the changes, pursuant to
Department of Labor certifications, which provided nonunion employees "substantially the same levels of
protection as are afforded to employees represented by the union.” The Department determined that the collective
rights for notice and negotiation, as stated in the union negotiated Protective Agreement, cannot be broadly
construed to apply to individual, nonunion employees, and the claim of the nonunion employees for such rights was
denied.
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In the matter of arbitration between:

Nonunion Employees ;
Claimants ;
v. ; OSP Case no. 03-13¢-02
New York City Department of Transportation ; Issued: May 24, 2004
Respondent ;
)
DECISION

Origin of the Claim

This claim arises under Federal Transit Administration grants of financial assistance
made to Respondent New York City Department of Transportation (NYDOT). Pursuant to
Section 5333(b) of the Federal Transit law,' the Department of Labor (Department) must certify
that fair and equitable labor protective provisions have been included when grants of assistance
are made to transit operators. The Department has certified the protective arrangements for each
of the applicable grants on the basis of: a) the terms and conditions in the August 8, 1975
Agreement (1975 Agreement) between Transport Workers Union (TWU) Local 100,
Amalgamated Transit Union (ATU) Local 1179, and other local unions affiliated with the TWU
and the ATU; several private transportation companies; and the Respondent; b) the additional
provisions in Exhibit A to the 1975 Agreement; and c) the additional terms and conditions
provided by the Department’s letters of certification issued pursuant to Section 5333(b).
Claimants in this case are 132 employees of four private bus companies’ signatory to the 1975
Agreement that have contracted with the Respondent to provide bus service in and around the
New York City metropolitan area. These employees are not represented by any union and are
not covered by any collective bargaining agreement, and therefore are referred to as the
“nonunion employees.”

At issue in this case is paragraph 4 of the Department’s certification letters, issued in
connection with FTA projects numbered NY-03-0345, NY-03-0329, NY-90-X418, NY-90-
X465, and others, which states: -

' 49 U.S.C. §5333(b). This is the recodification of Section 13(c) of the FTA, formerly known as the Urban Mass

Transportation Act of 1964.
? The four bus companies involved are Jamaica Buses, Inc., Command Bus Co., Inc., Green Bus Lines, Inc., and

Triboro Coach Corporation. These companies will be collectively referred to as the “bus companies.”
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Employees of urban mass transportation carriers in the service area of the project,
other than those represented by the local unions which are party to, or are
otherwise referenced in the protective arrangements, shall be afforded
substantially the same levels of protection as are afforded to the employees
represented by the union under the August 8, 1975 agreement and this
certification. Such protections include procedural rights and remedies as well as
protections for individual employees affected by the project. (Emphasis added.)

As the result of this paragraph in the Department’s certification letters, employees that are not
represented by the unions signatory to the 1975 Agreement are entitled to “substantially the same
levels of protection” as those employees that are represented by the signatory unions. The claims
at issue here require a determination regarding the meaning of “‘substantially the same levels of
protection.”

In their claim, the Claimants seck substantially the same levels of protection afforded
represented employees under paragraph & of the 1975 Agreement. That provision states:

In the event the Recipient contemplates any change in its organization or
operations which will result in the dismissal or displacement of employees, or
rearrangement of the working forces represented by the union as a result of the
Project, the Recipient shall give reasonable written notice of such intended change
to the Union. Such notice shall contain a full and adequate statement of the
proposed changes to be effected, including an estimate of the number of
employees of each classification affected by the intended changes. Thereafter,
within 30 days from the date of said notice, the Recipient and the Union shall
meet for the purpose of reaching agreement with respect to the application of the
terms and conditions of this agreement to the intended changes. Any such change
involving a dismissal, displacement or rearrangement of the working forces
represented by the Union shall provide for the selection of forces from the

. employees represented by the Union on bases accepted as appropriate for
application in the particular case; and any assignment of employees made
necessary by the intended changes shall be made on the basis of an agreement
between the Recipient and the Union. In the event of a failure to agree, the
dispute may be submitted to arbitration by either party pursuant to paragraph (9)
of this agreement. In any such arbitration, the terms of this agreement are to be
interpreted and applied in favor of providing employee protections and benefits
no less than those established pursuant to §5(2)(f) of the Interstate Commerce
Act.

Respondent’s Operational Plans

At the time of the submission of their claim, the nonunion employees alleged that the
Respondent was in the midst of making operational changes regarding its use of the bus
companies, and those changes would result in the dismissal or displacement of the nonunion
employees of the bus companies. Claimants assert that the Respondent “threatens to act in the
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immediate future” in implementing such operational changes, thus triggering their right to
substantially the same rights as those set out in paragraph 8 of the 1975 Agreement.

In response, the Respondent submits that, as the result of a competitive sourcing
requirement to which it must adhere, it has considered for a number of years making changes to
the operation of the bus lines. The Respondent concedes that among the changes 1t has
considered over the years has been the transfer of the bus operation from the private bus
companies to the Metropolitan Transit Authority (MTA), a public agency. The Respondent
indicated that it had engaged in talks with the MTA regarding their assumption of the bus
operations, and had set June 30, 2003, as a target date for the execution of an agreement between
the MTA and the Respondent on the assumption of bus operations, but that this date had passed
without an agreement. As recently as October 2003, however, the Respondent asserted that its
talks with the MTA remained in their infancy, that no agreement on the transfer of the bus
operations was imminent, and that state legislation, which would be necessary in order to provide
the MTA the authority to operate a regional bus line, was not presently contemplated.

During the Department’s consideration of the claim, the Claimants advised the
Department that the Respondent announced to the press that it had entered into an agreement
with the MTA to transfer, effective July 1, 2004, the operation of the bus service from the private
bus companies to the MTA. The Department takes administrative notice of the Respondent’s
current operational plans, although the immediate nature of these plans has no substantive impact
on the determination in this case.

Positions of the Parties

Claimants argue that pursuant to paragraph 4 of the Department’s certification letters,
they are entitled to substantially similar protections to those established in paragraph 8 of the
1975 Agreement. In particular, claimants assert that they are entitled to notice from the
Respondent of any contemplated operational changes that will result in dismissal or displacement
of employees, and are further entitled to meet with the Respondent to “review and discuss” all
contemplated changes.

The Respondent argues that the Claimants are not entitled to paragraph 8 rights for a
number or reasons. The Respondent first advances various procedural roadblocks to the
effectuation of the Claimants’ argument, including that the Respondent “ha[s] no actual plan” to
make operational changes and that therefore paragraph 8 rights, if they exist, are not yet
triggered. In addition, the Respondent argues that in order for paragraph 8 rights to apply, any
contemplated changes must be made “as the result of the Project,” and that this causal condition
" has not been met. On the merits of Claimants’ argument that they are entitled to “‘substantially
the same levels of protection” as in paragraph 8, the Respondent argues that such protections are
uniquely applicable to employees represented by the union signatories to the 1975 agreement and
cannot be applied to the nonunion Claimants in thjs case.
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Discusston and Conclusion

For the reasons set forth below, it is determined that the Claimants are not entitled to
notice and the opportunity to negotiate with the Respondent regarding contemplated operational
changes under paragraph 8 of the 1975 Agreement. Thus, it is unnecessary to reach a
conclusion on the procedural issues raised by the Respondent, including whether the
Respondent’s operational changes are the result of a federal project.

Section 13(c) agreements contain provisions, as does the 1975 Agreement, requiring the
grantee or recipient to provide advance notice to the union of contemplated changes in the
organization or operation of the transit system that may result in the dismissal or displacement of
employees or in the rearrangement of work forces. Once notice has been provided, the grantee
and the signatory union are required to agree on implementing terms to apply the Section 13(c)
agreement to the intended changes. Implementing agreements had their origin in rail labor
protection, where they typically addressed seniority roster “dovetailing,” the assignment of work
to affected employees, the consolidation of work rules, and other transitional matters affecting
groups of employees.” This concept was subsequently applied in the transit industry.

Clearly, in their ongin, rights to notice of operational changes and the subsequent
negotiation over the impact of those changes presumed that the rights would inure to a
bargaining representative that could mitigate any adverse affects to the employees on a collective
basis. This application is underscored by examining the language of paragraph 8 itself, which
requires with particularity that “the Recipient shall give reasonable written notice of such
intended changes fo the Union,” and that “the Recipient and the Union shall meet for the purpose
of reaching agreement with respect to the application of the terms and conditions of [the 13(c)
agreement] to the intended changes.” (Emphasis added.)

Moreover, the nght to notice and negotiation over the effects of proposed changes are
intertwined. Unlike the right to bargain a first-time agreement, which is not entirely dependent
on advance notice to the other party, the right to negotiate over the impact of contemplated
operational changes where an existing agreement is in place is meaningless absent notice of the
changes and the nature of those changes.® In the context of anticipated operational changes, the
right to bargain presupposes that the party contemplating the changes will provide reasonable
notice to the affected party. The right to bargain over the impact of contemplated changes is
hollow without such prior notice. Similarly, the right to be notified of a proposed change is

3 See “Transit Labor Protection - A Guide to Section 13 (c) Federal Transit Act,” National Research Council
(1995).

* Similarly, under the National Labor Relations Act, the obligation to negotiate an initial collective bargaining
agreement consists of “the mutual obligation of the employer and the representative of the employees to meet at
reasonable times and confer in good faith with respect to wages, hours, and other terms and conditions of
employment...." 29 U.S.C. §158(d). By contrast, in the case of an existing collective bargaining agreement that
one party seeks to terminate or modify, the same duty to bargain includes the obligation to “serve written notice
upon the other party to the contract of the proposed termination or modification sixty days prior to the expiration
date thereof, or...sixty days prior to the time it is proposed to make such termination or modification.” 29 U.S.C.
§158(d)(1). By analogy, it is apparent that when operational changes have an rmpact on an existing arrangement,
the duty to bargain over those changes, and the attendant bargaining right of the other party, cannot be satisfied
without prior notification to the other party of the proposed changes. The two components are entirely
interdependent.
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relatively empty without the concomitant right to bargain over the impact of the proposed
change.

Because of their nature, not all collective rights and obligations contained in the 1975
Agreement can be interposed to the same affect on individual employees such as the Claimants.
For this reason, the Department’s certification letters require that the recipient provide not
identical or indistinguishable protections for employees unrepresented by signatories to the
Section 13(c) agreement, but rather provide “substantially the same” levels of protection for
those employees. There are some rights set out in Section 13(c) agreements, such as the right to
submit claims to a collectively bargained grievance-arbitration process, that presume the
existence of a collective bargaining representative. Such rights do not have “substantially the
same” meaning or application in the absence of such an employee representative. See, e.g.,
Swanson v. Denver Regional Transportation District, DEP Case No. 77-13¢-24, Employee
Protections Digest A-186 (1981) (an individual employee who was not represented by the union
was not entitled to have applied to him terms intended to apply only to bargaining unit
members). As stated in Swanson, “[wlhere a provision in a protective arrangement is by its
terms directly applicable to members of a bargaining unit, employees who are not members of
the bargaining unit are entitled to substantially the same level of protection as provided to
bargaining unit members. Provision of substantially the same level of protection does not,
however, require the broad interpretation of [the Section |3(c) agreement] proposed by the
Claimant.” Id. at A-194 (emphasis added).’

This point is underscored by examining the Department’s nonunion employee
certification letter. In cases in which neither the grantee’s employees, nor the employees of any
other transit provider in the service area are represented by a union, the Department nevertheless
must certify that the recipient has agreed to the application of a basic set of statutorily sufficient
labor protective provisions. The Department does so by issuing a nonunion certification letter
that compels the grant recipient to adhere to certain protective provisions, such as the
maintenance and preservation of previously existing employee rights and privileges and the
financial responsibility to protect and compensate employees who are placed in a worse position
as a result of the federal project. Notably, nowhere in the Department’s nonunion certification
letter is any mention of the rights contained in the instant Section 13(c) agreement to notice of
contemplated changes and the ability to bargain over the impact of those changes. Such rights,
as stated in the 1975 Agreement, are collectively oriented and have no “substantially similar”
application to individual employees. '

3 On this point, it is not suggested that notice, particularly notice involving work reduction or layoff, to individual
employees not represented by the signatory unions would not be of benefit to those employees. This decision holds
only that the 1975 Agreement in this case provided for notice in the context of an attendant bargaining right, which
indicates, for the reasons stated above, that 1t flows to the employee representatives rather than to individual
employees. Similarly, it is not suggested as a broad principle that many rights and obligations enurnerated in the
1975 Agreement can arguably be characterized as exclusively collective in nature and therefore inapplicable to
individual employees. If this were so, the meaning of the Department’s certification letter requiring that employees
not represented by the signatory unions be provided “substantially the same levels of protection” would be lost.
Rather, this decision should be viewed as one that is narrow in context, with applicability only to the limited issue of
the meaning of “substantially the same” notice and negotiation rights contained in paragraph 8 of the 1975
Agreement.
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There is no precedent in this area, nor do the Claimants cite any, for the expansive
proposition that essentially collective rights contained in the Section 13(c) agreement can be
broadly construed to apply to individual employees unrepresented by the signatory unions.
Nothing in the terms of the Department’s certification letter, the 1975 Agreement, or the statute
itself compels such a result. For the foregoing reasons, the Claimants’ claim for notice and
negotiation in this matter is denied.®

Dated: Mﬂ/&}\‘ S od /\/lmm@ MO

Victoria A. Lipnic
Assistant Secretary of Labor for
Employment Standards

¢ The Claimants requested that the Department bifurcate their claim in this matter into two parts. In this first part,
which is fully addressed by this Decision, the Claimants assert rights to notice and negotiation under paragraph 8 of
the 1975 Agreement. In the second part of their claim, which remains to be presented and decided, the Claimants
will assert rights to substantive protections under the 1975 Agreement.
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James Lindsey et al. v. Dallas Area Rapid Transit Authority
DSP Case No. 03-13(c)-06
April 15, 2008
Final Decision
(Digest page no. A-615)

The following summary was prepared by the author specifically for this project, and does not
constitute the official summary of the Department of Labor.

Summary: Claimant had been previously found to have standing to represent displaced or dismissed
employees of a contractor whose service agreement was terminated for convenience. James Lindsey
et al. v Dallas Area Rapid Transit Authority, DSP Case No. 03-13(c) — 06, Interim Decision. The
Dallas Area Rapid Transit Authority (DART) had terminate its service agreement with Claimants’
former employer 27 months before its termination date, and took over direct operation of the
services. Less than 25 percent of Claimants were rehired, and those who were returned as
probationary employees without seniority at entry level wages and hours. Claimants argued
unsuccessfully that operating and capital funds at DART were “inexplicably intertwined,” and that
no mutually agreed upon forum was available to pursue a claim regarding the impacts of operating
assistance. Lengthy discovery issues ensued. The Department analyzed the claim according to the
three step burden of proof typical of 13(c) arrangements. Claimants met the first step: to identify the
federal project or use of federal funds and the harm that Claimants sustained as a result. The second
step shifted the burden to DART to prove that the alleged harm was not caused as a result of the
federally funded project. The Department concurred in DART’s contention that it had terminated the
service agreement because of poor performance on the part of the contractor. The third and final step
of the analysis shifted the burden back to Claimants to prove that federal funding did play a role in
the harm to their employment. The Department found that Claimants failed to meet their burden, and
concluded that the contract had been terminated for performance reasons rather than as a result of a
federally funded project.

In its final decision, the Department found that federal assistance had not been used to terminate the
contract prior to the end of its term, but rather, that the contract had been terminated for performance
reasons.
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In the Matter of Arbitration:

James Lindsey et al.

Claimants DSP Case No. 03-13c-06

FINAL DECISION

Dallas Area Rapid Transit Authority
Respondent

)
)
)
)
V. )
)
)
)
)
)

Issued: April 15, 2008

THE CLAIM

This claim involves some 400 former employees of First Transit, Incorporated
(FTI), a former contract operator of certain fixed route services of the Dallas
Area Rapid Transit Authority (DART). DART terminated its service agreement
with FTI on October 6, 2003, twenty-seven months before it was due to
terminate, and took over direct operation of the transit services, employing new
hires and somewhat less than twenty-five percent of the former FTI employees.
Those who were rehired were employed as probationary employees without
seniority and at entry level wages and benefits.

The FTI employees had been represented by Amalgamated Transit Union Local
1635 (Local 1635). The termination of FTI’s contract resulted in the loss of
most of Local 1635’s membership at a time when its President was too ill to
keep up with the operation of the Local. Mr. James Lindsey, an Executive
Board Member of Local 1635, filed a timely local claim against DART, as
authorized by Local 1635’s Vice President and four Executive Board Members.
The claim was on behalf of all former FTI employees who were dismissed or
rehired by DART at lower seniority, wages, and benefits. When DART
challenged Mr. Lindsey’s authority to file the claim, he attempted to clarify his
authority and presented a list of some 400 individuals who allegedly were
affected by the termination of the FTI contract. The list was apparently
composed of all union and nonunion employees of FTI involved in the DART
contract service. Mr. Lindsey also announced, at that time, his intention to file
claims on behalf of each affected individual separately, if DART would not
consider them as a group.

Following rejection of the claim by DART, Mr. Lindsey filed a timely claim with
the Department of Labor. DART immediately questioned Mr. Lindsey’s
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authority to file with the Department based on the circumstances of Local
1635, Mr. Lindsey’s level in the Local 1635’s leadership hierarchy and the
applicability of certain of the protective arrangements cited in the claim. Given
these circumstances, the Department concluded that the issue of Mr. Lindsey’s
standing to pursue the claim needed to be resolved as a preliminary matter.

On October 11, 2005, the Department issued an Interim Decision finding that
Lindsey and the bargaining unit claimants he sought to represent had standing
by reason of an authorizing memorandum from Local 1635’s Vice-President
and four Executive Board Members issued during the Local President’s
incapacitation.! Allegations by DART that the Local had closed and that the
Local’s trustee and the Amalgamated Transit Union International (ATU)
opposed the claim were not supported by the record. Additionally, the
Department found that Lindsey could represent non-bargaining unit and
service area employees, pursuant to the terms of a 1992 Addendum to the
ATU-DART protective agreement for capital assistance, if they had satisfied
local claims procedures and provided him with signed authorizations by the
closing of the record for this arbitration. All individuals who were either
members of the former FTI-Local 1635 bargaining unit or who appeared on the
list of employees presented to DART with the October 2003 local claim were
deemed to have satisfied the local procedures.

THE PROTECTIVE ARRANGEMENTS

In his claim before the Department, Mr. Lindsey cited the certifications of
employee protections at DART under Section 5333(b) of Title 49 of the U.S.
Code, Chapter 53. For operating assistance, including capitalized preventive
maintenance, the protections are memorialized in the Operating Assistance
Protective Arrangement dated October 22, 2003. The 2003 Operating
Assistance Protective Arrangement covers employees of DART and other mass
transit employees in the service area. ATU Locals 1338 and 1635, as
representatives of the direct employees of DART and DART’s contractor
employees, respectively, are deemed parties to the Arrangement. For capital
assistance, the employee protections can be found. in three documents: 1) the
Department’s September 30, 1991 certification; 2) Attachments A and B of the
September 30, 1991 certification; and 3) a September 1992 Addendum. The
September 1992 Addendum applies to employees of private mass
transportation companies in the service area of DART, such as FTI.

! See James Lindsey et al. v. Dallas Area Rapid Transit Authority, DSP Case No. 03-13¢-06,
INTERIM DECISION, October 11, 2005, Employee Protections Digest. The Interim Decision was
Iimited to the question of the standing of the Claimants to file with the Department of Labor for
a final and binding resolution of the dispute. The merits of the claim were not addressed.
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fn the Interim Decision, the Department ruled that it would not hear claims
relating to Federal operating assistance, because the October 22, 2003
Operating Protective Arrangement provides for private arbitration under the
auspices of the American Arbitration Association and does not contemplate a
role for the Department.? The September 1992 Addendum, on the other hand,
clearly provides for the final and binding settlement of disputes involving
capital assistance by the Department, if the parties are unable to agree on
another procedure. Contrary to the assertion of DART, the Department ruled in
the Interim Decision that the term “representative” as used in Paragraph (16)(a)
of the Addendum does not refer exclusively to Local 1635. Therefore, the
Department concluded that employees, individually or through a chosen
representative, may request a final and binding determination by the

Department of issues involving capital assistance under the September 1992
Addendum.

The September 1992 Addendum contains a burden of proof at Paragraph 16(b).
This paragraph applies to controversies, such as this, concerning whether or
not employees have been affected by a Federal grant and are thereby entitled to
protections as specified in Title 49 of the U.S. Code, Chapter 53, Section
5333(b) and the Department’s certifications of employee protections for DART.
Paragraph 16(b) reads as follows:

(b) In the event of any dispute as to whether or not a
particular employee was affected as a result of the Project, it shall
be the obligation of the employee to identify the Project and specify
the pertinent facts of the Project relied upon. It shall then be the
burden of the Public Body or the private transit employer,
whichever is the party to the dispute, to establish affirmatively that
such effect was not a result of the Project, by proving that factors
other than the Project affected the employee. The claiming
employee shall prevail if it is established that the Project had an
effect upon the employee, even if other factors may also have
affected the employee.

POSITION OF THE CLAIMANTS

The Claimants contend that Federal assistance was used to terminate the FTI
contract before the end of its term and facilitate DART’s assumption of direct
operation of the service. They initially cited Federal Transit Administration

2 The Department has consistently ruled that, where a Claimant is a member of a unit
represented by a labor unien and the protective agreement or arrangement to which the union
1s a party provides for a final settlement of claims without reference to the Department of
Labor, the Department does not have jurisdiction to consider the claim. (See Calvin (Grimes)
Muhammad v. Houston Metro, OSP Case No. DSP-97-13c-2, March 9, 1998, Employee
Protections Digest, p. A-469.)
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(FTA) Project Number TX-90-X582 and capital preventive maintenance as the
IFederal project that had affected the FTI employees. However, the letter to the
Department accompanying Mr. Lindsey’s claim form also mentioned certain
new buses that were funded by the same project. In subsequent
communications and briefs the Claimants listed additional Federal grants
which they believe may have caused or facilitated the takeover of the FTI
service. Some of these grants provided for the purchase of buses, which the
Claimants alleged were used as replacements for those operated by First
Transit.? They also suggested that other grants may have funded such
activities as the closeout payment to FTI for the early termination of its
contract, the hiring and training of replacement workers, the repair and
rehabilitation of buses neglected by First Transit, and improvements to

maintenance and other facilities previously utilized by First Transit but owned
by DART.

On several occasions following the Interim Decision, the Claimants
unsuccessfully petitioned the Department to arbitrate this claim based on the
alleged effects of both operating and capital assistance. They alleged that the
capital preventive maintenance in FTA Project Number TX-90-X582 was not
traditional operating assistance. They also claimed that operating and capital
funds at DART were “inexplicably intertwined” in effectuating the 2003
operational change which resulted from the takeover of FTI service by DART.
Additionally, the Claimants put forth several theories for the consolidation of
separate arbitrations on operating and capital assistance based on the
commonality of the issues; undue prejudice, delay and cost; and the possibility
of conflicting or inconsistent rulings or awards.

The Claimants further argued, unsuccessfully, that no mutually agreed upon
forum was available to pursue a claim based on the effects of operating
assistance. During the course of this arbitration, they filed for arbitration with
the American Arbitration Association (AAA), as provided under the terms of the
2003 Operating Assistance Protective Arrangement. DART, however, refused to
join in the request. Despite the Claimants’ reference to the protective
arrangements and the Department’s ruling on their standing to arbitrate
similar issues based on capital assistance, the AAA found that no contract or
agreement to arbitrate existed between the Claimants and DART on the
operating assistance matter. The AAA, consequently, administratively closed
the Claimants’ arbitration request on July 6, 2006.

The Claimants petitioned for broad discovery on the alleged use of operating
and capital assistance in the abrogation of the FTI contract and takeover of the
contracted service. They claimed that Federal assistance was used in the
termination of the FTI contract; the assumption and direct operation by DART

3 All buses operated by First Transit in DART service were provided and owned by DART.
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of FTI service and maintenance; the repair of buses operated by FTI but owned
by DART; the replacement of FTI rolling stock with new buses; physical plant
improvements necessary for bringing the FTI service in-house; and other
unspecified activities necessitated by the abrogation of the FTI service contract.
Furthermore, they suggested that operating and capital funds were inseparable
or had been intermixed 1n some of these activities. On March 26, 2007, the
Department issued a discovery order which allowed the examination of
operating and capital expenditures, but specified that only cap1tal expenditures
would be considered in the final arbitration decision.4

The Claimants subsequently embarked on a six-week period of discovery as
described in the Discovery section of this decision. A forensic accountant was
employed by the Claimants to examine FTA grant dispersals, DART
expenditures of Federal funds, and related general ledger entries in DART’s
financial records. The Claimants requested documentation of events and
expenditures along five areas of inquiry and deposed DART’s Chief Financial
Officer (CFO).

The CFO testified that DART had considered several cost saving scenarios,
involving the potential termination of the FTI service contract, and that these
had been summarized in a short analytical document. The CFO further stated
that the final decision to terminate the FTI contract had been based largely on
operational, rather than financial, grounds. A chief consideration was FTI’s
failure to properly maintain DART’s buses and other property. In fact, DART
anticipated that the termination of the FTI contract would save little or no
money over the long-term.

The Claimants alleged that DART failed to fulfill its discovery obligations by
withholding much of the information and documents requested. They claimed
that DART did not produce documents relating to three of the five categories in
their requests. While DART provided 2800 pages of reimbursement information
from the FTA computer database, it would not furnish general ledger
information from its own accounting system. DART did not provide documents
from a specific request following and partially derived from the Claimants’
deposition of its CFO. These included general ledger information and the cost-
benefit analysis concerning the termination of the FTI contract; documentation
and reimbursement information for physical plant improvements possibly
related to the termination; documentation and reimbursement information for
the purchase of certain buses; cure notices concerning FTI's maintenance

% The discovery order ruled that the Department is not an appropriate avenue for appeal or
redress of any refusal to arbitrate by a party to the October 22, 2003 Operating Assistance
Protective Arrangement or any ruling of lack of jurisdiction by an arbitrator or administrating
agency. The Department stated that the Arrangement is in the nature of a contract under
which the parties may have a remedy at law. It also affirmmed that the Department is not a party
to the Arrangement and lacks any authority to enforce the Arrangement.
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deficiencies and receipts, disbursements, and other information regarding
DART’s maintenance of buses formerly operated by FTI;, DART’s bus
replacement schedule; memos from planning meetings referenced by the CFO;
and information concerning the final payout DART negotiated with FTI when it
abrogated the service contract. ’

The Claimants maintain that DART’s failure to [ulfill the Department’s
scheduling and discovery order deprived them of the opportunity to make a
forensic accounting evaluation of the contract’s termination and related
expenditures. They conclude that, since the termination resulted in no cost
savings, despite immediate reductions in routes, salaries, and employment
levels, offsetting capital expenditures must have occurred, related to the
termination, of the type typically reimbursed by Federal grants. They state that
they were deprived of a reasonable opportunity to develop and prove their claim
by DART’s discovery failures. As a consequence, they call for the Department to
reopen and enforce its discovery order or draw an inference that the documents
withheld would prove their allegations. As a remedy they request an award to
the Claimants of a priority of reemployment and displacement or dismissal
allowances.

POSITION OF THE RESPONDENT

DART alleged that the Claimants failed to meet the first step of their burden of
proof, concerning capital assistance, because their initial claim cited only the
capital preventive maintenance portion of FTA Project Number TX-90-X582.5
Capital preventive maintenance funds are treated as operating assistance in
the Department’s labor protective certifications and are thus not within the
purview of this arbitration. The funds had been used by DART to reimburse
itself retroactively, as permitted by the FTA, for Fiscal Year (FY} 2002 vehicle
and non-vehicle maintenance performed by its three contractors, FTI, ATC
Vancom, and Herzog Transit Services. Consequently, DART believed that the
Claimants had failed to address any capital assistance project and draw a
nexus between any capital funds and the harms that had befallen them. DART
thus opposed any further discovery and moved for a dismissal of the complaint.

The Respondent additionally countered that the Claimants were affected solely
by the termination of the FTI service contract and that the termination was
neither caused by nor carried out with Federal funds. DART cited two reasons
for the abrogation of the contract.

5> The applicable burden of proof is reproduced in the section of this decision entitled The
Protective Arrangements. An explanation of the burden of proof is included in the Discussion
section.
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First, a severe budget crisis occurred in FY 2003, because sales tax revenue to
DART had declined for three years in a row and was projected to fall by 33
percent over the long-term. This prompted DART to cut its operating budget by
$12.5 million and scale back its capital program by $1.4 billion. Included in
the cutbacks were the elimination of 17.8 percent of the routes formerly
operated by FTI and the partial elimination or reduction in frequency of 10.9
percent of the remaining former FTI routes. DART also eliminated 4.7 percent
of the routes it operated directly and partially eliminated or reduced frequency
on an additional 30.9 percent of its routes. Within this context, DART was able
to cancel $65 million in payouts over the next 27 months by terminating the
FTI contract “for convenience” and negotiating a one-time cash settlement of
$1.5 million with FTI.

Second, DART had experienced continued problems with FTI’s maintenance of
DART-owned buses and equipment. Contract performance issues relating to
such deficiencies were communicated to FTI by letter on March 20, 2001,
December 5, 2001, and May 9, 2003. In November 2001, DART inspected a
total of 30 buses at two FTI operated facilities, and all 30 were found to be
inadequately maintained under contract standards. The December 5, 2001
communication warned FTI that the deficiencies in maintenance endangered
the performance of its contract and, if not corrected, could result in its
termination for default. The May 9, 2003 communication presented a recent
statistical process control inspection which, by extrapolation, concluded that
89% of the DART fleet operated by FTI was in service with defects that did not
comply with its operating contract. Once again, DART warned FTI that the
condition of DART’s buses “places your continued performance under the
Contract in grave danger.” By letter dated June 25, 2003, DART notified FTI
that their contract was “terminated in whole for [DART’s] convenience, effective
October 6, 2003.” The notice further directed FTI to submit a settlement
proposal within 14 days. Thereafter, the parties negotiated a final payment of
$1.5 million which, DART maintains, avoided the litigation that would have
resulted had DART terminated the contract for substandard maintenance.

DART further maintains that no Federal capital assistance received by it
adversely affected the Claimants and that the Claimants failed to prove any
such connection. DART provided the Claimants with information on five years
of Federal capital grants, which, it stated, failed to show any causal connection
between Federal funding and the negative effects on the Claimants. With regard
to Federal Grant Number TX-90-X582, cited by the Claimants, capital
assistance funds were accepted for light rail and transit center construction
unrelated to the FTI service, the purchase of fare collection and dispatch
equipment, and the purchase of 16 replacement buses. DART alleged that the
number of buses in its active fleet was not changed by the 16 buses and that
they were not delivered until one year after the termination of the FTI contract.
Capital assistance received from other Federal grants in FY 2003 funded
unrelated construction activities and a delayed payment for eleven buses
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delivered in 1999. DART concluded that the Claimants were unable to draw
any connection to effects on former FTI employees from any Federal grant.

With regard to Federally funded buses, DART insists that the Claimants failed
to show any relationship between the termination of the FTI contract and/or
the harms that befell them and any retirement, purchase, or repair of buses.
While the Claimants raise the composition of DART’s fleet before and after the
termination of the FTI contract, the Respondent states that such is merely a
reflection of the severe economic crisis that it experienced at the trme. DART
states that reductions in its bus fleet actually began in 2001. In 2003, however,
the aforementioned service cutbacks in both FTI and DART routes necessitated
a 13.4 percent reduction in DART’s overall fleet in one year. However, FTA
standards concerning the useful life of transit vehicles and previous
commitments to a bus replacement schedule resulted in both bus retirements
and purchases during the period.® DART holds that there is no connection
between the FTI contract termination and the resulting bus deliveries.” While
90 40-foot buses were delivered in 2002, this followed the retirement of 165
buses that had reached the end of their useful life in late 2001. Similarly, the
delivery of 80 40-foot buses in 2004 followed the retirement of 92 similar buses
in 2003. DART also renegotiated a contract in order to reduce by 35 the total
number of 40-foot buses scheduled for delivery in 2005 and placed 50 three-
year-old 30-foot buses in a non-active reserve fleet.

DART states that the fleet it provided to FTI did not differ significantly in age
from the vehicles it operated directly. It had a rotation policy which circulated
vehicles between the DART and FTI fleets on a regular basis. DART also points
to its May 9, 2003 cure notice, which lists maintenance failures by vehicle and
shows that all inspected buses were between two and four years old. The
cutback in the overall size of DART’s fleet, FTA rules concerning the retirement
of vehicles past their useful life, and existing commitments to purchase buses
may have resulted in the appearance of a reduction in the age of DART’s fleet.
However, DART states this was not a reason for the abrogation of the FTI
contract and had no effect on FTI employees.

DART also states that no Federal capital funds were used to cure the
maintenance deficiencies of FTI or to rehabilitate FTI operated vehicles after its
contract was terminated. No budget line item was included in the Federal
Grants provided to the Claimants that would have permitted DART to use
Federal Funds, other than capital preventive maintenance, to maintain or
rehabilitate FTI buses. DART points out that in FY 2002 through 2006, it spent

6 The FTA standard for the useful life of a 35 to~40-foot transit bus is 12 years or 500,000
miles. :

7 The Claimants had alleged that DART abrogated the FTI contract so that it could operate the
service with newer buses and/or that DART ended the contract so that it could bring the
maintenance of its new buses in-house.
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$820 million on capital expenses, only 29 percent of which was from Federal
assistance. To the extent that FTI buses needed repairs over $5000, which
would be considered a capital expense by DART, those repairs were made with
non-Federal funds. Similarly, DART points out that no Federal funds were used
to renovate DART’s facilities so that it could operate the FTI service directly.

DART also states that no Federal funds were used to terminate the FTI
contract. The $1.5 million payout to FTI, which terminated the operating
contract “for convenience,” was not eligible for Federal reimbursement. It was
not a concession by DART that FTI had not defaulted on its obligations by
failing to maintain DART equipment. Rather, it was a negotiated settlement
that avoided litigation. The contract was not “acquired” as suggested by the
Claimants. It simply ended, and there is no continuing asset represented by it.
Regarding DART’s financial crisis, the termination of the FTI contract was one
of several options considered. While not the most cost effective option, DART
estimated that it saved $14 million per year, not including the avoidance of
costs that would have resulted from the continuance of FTI’s maintenance
deficiencies.

DISCOVERY

The Claimants requested “limited and incremental discovery ... under DOL
supervision.” They asked for the opportunity to examine books and records
required to be kept under the terms of the protective arrangements and to
make appropriate document requests related to the use of Federal funds.
Additionally, they requested the authority to depose DART and ETI officials, as
necessary.

In a March 26, 2007 scheduling and discovery order, the Department granted
the Claimants discovery “for the purposes of examining FTA grant dispersals,
DART expenditures of Federal funds, and related matters which may have
affected them.” The Department declined to directly supervise the discovery,
but reminded the parties of their obligations for recordkeeping and the
exchange of information under the protective arrangements.8 The discovery
permitted the examination of grant awards and expenditures involving
operating or capital funds, but the Department reiterated and emphasized that
only capital expenditures would be considered in the final arbitration of the
claim.

-

8 Section 11, Paragraph 16(a) of the September 1992 Addendum contains a general
recordkeeping requirement, and Section 12, Paragraph 18{b} contains requirements for the
exchange of information relative to a claim. The Discussion section of this decision reprints and
discusses these provisions.
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The Department advised that the discovery should be conducted with a
minimum of inconvenience, disruption and expense to ail parties. DART was
requested to appoint one or more knowledgeable officials to assist the
Claimants in their discovery, and the Claimants were allowed to select one
DART official for the purposes of a written or oral deposition. Counsel for the
Claimants and DART were asked to formulate and agree on a plan and
schedule for discovery and communicate such to the Department within
fourteen calendar days of the scheduling order. The discovery was to be
completed within thirty days thereafter.

The parties did not formulate and agree on a plan and schedule for the
discovery as required in the Department’s scheduling order. Fifteen days into
the 30-day discovery period, the Department received a letter from the
Claimants’ counsel alleging “stonewalling and/or discovery abuse” on the part
of the Respondent. The communication requested enforcement of the
Department’s scheduling order as it pertained to the appointment of a
knowledgeable DART official to assist the Claimants in their discovery and the
identification and production of documents. The Claimants also requested an
extension of the deadline for the completion of discovery, in view of the lack of
any dialogue to date with DART’s counsel. DART, on the other hand, blamed
any delays on the Claimants.

In response to this sparring, the Department reproached the parties for not
formulating and agreeing on a plan and schedule for discovery. The extension
request was denied, and the Department warned the parties that failure to
comply with the instructions in the scheduling order could result in an adverse
inference being drawn in the arbitration against the responsible party.

During the course of discovery DART refused to answer general questions,
which it characterized as “interrogatories.” When the Claimants asked that
DART identify certain categories of documents so that the Claimants could
judge their relevancy to the discovery, DART judged the request as not specific
enough for reply. Approximately five days before the end of the discovery period
DART recognized an inquiry from the Claimants as specific and partially within
the scope of the Department’s discovery order. DART then provided the
Claimants with certain records of grant dispersals and expenditures of FTA
funds from 1998 through 2005. Subsequently, DART provided the Claimants
with copies of its December 2001 and May 2003 maintenance cure orders,
FTI’s responses to the December 2001 order, maintenance work orders, and
descriptions of costs incurred by DART in the repair of buses used by FTI, all of
which it characterized as beyond the scope of the discovery. DART then
pronounced that it had fully satisfied the.document production requirements of
the Department’s scheduling order.?

9 Well after the discovery period, and nearly one month after the Claimants’ final brief, the
Respondent placed in the record a short cost-benefit analysis of several options concerning the
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In a letter to DART, following the deposition of its Chief Financial Officer and
shortly before the end of the discovery period, the Claimants pointed out that
they had been provided with only a small portion of the documents they
requested. They listed eight documents or classes of documents still needed for
their final brief. Among them were general ledger entries concerning the
termination of the FTI contract and repair of FTI buses; cost-benefit and
planning information concerning the contract termination; bus replacement
schedules and general ledger data on certain bus purchases; documents
concerning improvements to DART’s physical plant; and documents involved in
the contract termination and settlement payment.

In their final brief, the Claimants alleged that “DART systematically failed to
adhere to the Department’s directives with regard to discovery, and the failure
to produce documents robbed Claimants of the opportunity to do a true
forensic accounting evaluation.” Consequently, they petitioned the Department
to sanction DART by assuming that the documents not produced would benefit
the Claimants’ case. The Claimants subsequently objected to the close of the
record in this arbitration until DART produced the documents they had
requested and they were given a second opportunity to depose a DART official
based on the new documents. DART, on the other hand, stated that its
participation in the discovery both exceeded the requirements of the
Department’s scheduling order and provided more information than the
Claimants could reasonably anticipate. Following its final brief, DART filed a
counter objection to the Claimants’ objection and moved that the record be
closed.

Following a 15-day notice to the parties, the Department closed the record in
the arbitration. The objections and counter objections were noted, and it was
stated that they would be dealt with in the Department’s final decision.

DISCUSSION

Paragraph 16(b} of the September 1992 Addendum contains a burden of proof
typical of protective arrangements under 49 U.S.C. Sec. 5333(b) of the Federal
Transit law. The burden of proof is essentially a three step process that
requires the Claimants, at the first step, only to identify the Federal project or
use of Federal funds that affected them and state the circumstances of the
project alleged to have brought about their harms. The second step of the
burden of proof requires DART to prove that factors other than a Federal

potential termination of FTI's service contract. The existence of this document had been
disclosed during the Claimants’ deposition of DART’s Chief Financial Officer and was requested
by the Claimants thereafter, during the period of discovery.
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project affected the Claimants. If this is accomplished, the Claimants must
prove that Federal funds affected them, at least in part, in order to prevail.

The Claimants, in this case, have satisfied their initial burden by identifying
FTA Project TX-90-X582 and other Federal grants and describing how those
Federal funds allegedly caused or supported DART’s termination of the FTI
contract and assumption of the FTI operations, which caused them to lose their
jobs completely or to be terminated from FTI and rehired by DART at
significantly reduced wages and benefits. As set forth more fully above in the
section regarding the Claimants’ position, they alleged that they were harmed
because DART used Federal funds from FTA grant TX-90-X582 and others to
purchase buses that replaced those formerly operated by FTI, repair and
rehabilitate buses formerly operated by FTI, improve maintenance and other
facilities previously used by FTI, hire and train replacement employees, and
fund the closeout payment to FTI for early termination of the contract.

DART’s responsibility at the second step of the burden of proof is “to establish
affirmatively that such effect was not a result of the Project, by proving that
factors other than the Project affected the [Claimants|.” (Paragraph 16(b),
September 1992 Addendum.) In this instance, DART has asserted that its
termination of the FTI contract and assumption of the service was motivated by
a significant reduction in sales tax revenue and deficiencies in FTI’s
maintenance of DART equipment. However, DART cannot meet its burden
simply by articulating reasons unrelated to Federal funding; rather, DART
must demonstrate that the sales tax shortfall and deficient maintenance
caused it to cancel the contract with FTI and bring that operation in-house.
Although the record in this arbitration is replete with documents which, on
their face, show that DART faced serious financial challenges and performance
problems related to FTI's maintenance of DART’s equipment, it is not possible
to determine whether DART has successfully supported its assertion without
reviewing evidence that may counter DART’s position.

The Claimants sought discovery in order to obtain evidence that would disprove
DART’s alleged reasons for terminating the contract, as well as prove their
claim at the third step of the burden of proof that Federal funding played a role
in DART’s termination of the FTI contract and takeover of its service. The
discovery process operates within the framework provided in the protective
arrangements, which in this case i1s broadly stated. Section 11, Paragraph 16(a)
of the September 1992 Addendum contains a general recordkeeping
requirement which reads in pertinent part as follows:

The Public Body and private transit employer (as appropriate) shall
maintain and keep on file all relevant books and records in
sufficient detail as to provide the basic information necessary to
the determination of claims arising under these conditions.
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Additionally, Section 12, Paragraph 18(b) of the September 1992 Addendum
contains a general requirement for the exchange of information relative to a
claim. The relevant portion of Section 12, Paragraph 18(b) reads as follows:

[T]he parties shall exchange such relevant factual information in
their possession as may be requested of them, and shall jointly
take such steps as may be necessary or desirable to obtain from
any third party such additional factual information as may be
relevant.

While the determination regarding Mr. Lindsey’s standing to file this claim was
pending, DART displayed an extreme reluctance to provide information
requested by the Claimants concerning the cancellation of the FTI contract and
assumption of its service. Even after the Department affirmed the Claimants’
standing in its October 11, 2005 Interim Decision, however, DART was still less
than forthcoming in responding to the Claimants’ initial questions and did not
provide its minimal response to the Claimants until December 2005, nearly two
months later. The Claimants’ subsequent efforts to obtain information from
DART also met with resistance.

On March 26, 2007, the Department issued a discovery and scheduling order
as described in the Discovery section of this decision. The Department’s order
reflected the broad scope and cooperative spirit manifested in the requirements
of the protective arrangements at Section 11, Paragraph 16(a) and Section 12,
Paragraph 18(b). Unfortunately, the discovery did not proceed in an orderly
fashion, despite the protective arrangements and the instructions in the
Department’s order.

The Department’s scheduling order provided that counsel for the Claimants
and DART agree on a plan and schedule for discovery within fourteen calendar
days of the order. The scheduling order further required that the parties
communicate their plan and schedule to the Department. This was not done,
apparently because no real plan or schedule was ever concluded.

The Claimants bear some responsibility for the lack of a discovery plan, since
they apparently did not contact the Respondent’s counsel until at least 7 days
into the 14-day planning period.!® However, once contacted, the Respondent
did not designate a knowledgeable official at DART to assist the Claimants in

10 There appears to be some disagreement in the record as to when the Respondent was
contacted. The Claimants reference telephone contact with the counsel for DART on April 2,
2007. A letter dated April 9, 2007, from Claimants’ counsel to DART’s counsel is on the record,
as is a letter to the Department from DART’s counsel referencing contact with a paralegal from
the counsel for the Claimants’ office on the same date. However, in an April 13, 2007 letter,
DART’s counsel states that the Claimants have yet to contact him to discuss a plan or schedule
for discovery.
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their discovery until April 24, 2007, long after the April 9 end of the planning
period and the 15 day of the 30-day period the Department allotted for the
actual discovery. Additionally, when requested, DART’s counsel would not
advise the Claimants on the appropriate DART deponent, stating, incorrectly,
that the Department had mandated that the selection be made solely on the
basis of the Claimants’ judgment.!! Furthermore, the Claimants’ April 9
request for DART’s identification of categories of documents evidencing the
procurement or use Federal funds was apparently ignored in DART’s reply of
April 13. DART appeared to be unresponsive to all requests from the Claimants
to identify classes of documents and recordkeeping procedures so that the
Claimants could refine their document requests. These are all matters that the
parties should have decided in the 14-day planning period mandated by the
Department.

With regard to the production of documents, the Department’s scheduling
order gave the Claimants authority to examine “FTA grant dispersals, DART
expenditures of Federal funds, and related matters which may have affected
them.” DART took a very narrow view of this authority and responded only to
document requests it deemed adequately specific. Demanding specificity is not
a substitute for the planning mandated by the Department’s scheduling order.
This placed too heavy a burden on the Claimants, who could not be expected to
know the details of FTA’s reimbursement procedures and DART’s accounting
system.

DART provided the Claimants with DART grant proposals and awards,
Department certifications of FTA grants, records of FTA dispersals under the
grants, and documents concerning FTI’s failure to properly maintain DART’s
buses. It did not, however, provide the Claimants with many other requested
records, which may have been “DART expenditures of Federal funds and
related matters” included in the Department’s scheduling order. Such
documents included general ledger entries, cost-benefit and planning
documents, bus replacement schedules, records concerning improvements to
DART’s physical plant, documents reflecting FTI’s response to the May 2003
deficiency notice, and documents involved in the contract termination and
settlement payment. Importantly, DART simply ignored these requests and
presumptuously declared the Department’s scheduling order satisfied. It did
not take the opportunity during the planning period to reach an understanding
with the Claimants on these other requests or to challenge them. DART did, in
its final brief, cite the admonition in the Department’s scheduling order that,
“The discovery should be conducted with a minimum of inconvenience,

'l The Department’s scheduling letter read, “Cldimants may select one DART official, who in
the Claimants’ judgment is thoroughly aware of matters involved in the discovery, for purposes
of a written or oral deposition.” The Department, by permitting the Claimants to select a
deponent, did not relieve DART of its obligation under the 1992 Addendum to provide “such
relevant factual information in their possession as may be requested of them,” including the
identity of individuals with knowledge of pertinent facts.
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disruption and expense to all parties.” Relying on this admonition, DART then
stated that a complete response to the Claimants’ requests would have resulted
in “extreme inconvenience, disruption and expense.” This may or may not have
been true, but the time to surface such an allegation is in the discovery phase
of the claim, not in the final brief. h

DART’s unilateral action of simply ignoring the Claimants’ requests and
running out the clock on the discovery burdened the adjudication of this claim
and violated Section 12, Paragraph 18(b) of the protective arrangements.
Because DART failed to provide any of the internal financial records that the
Claimants requested, and thus deprived the Claimants of the ability to
challenge DART’s financial justifications, DART cannot defend its actions on
any financial or economic basis. Therefore, the only justification that will be
considered in this arbitration will be DART’s argument that it terminated the
FTI contract and brought the service in-house because of FTI’s poor
maintenance of the DART-owned equipment. All other arguments by DART are
disallowed.

In support of its position, DART has shown that in November 2001 it
conducted a statistical process control [SPC| inspection of 30 buses at two FTI-
run facilities, revealing that every bus was in a substandard state of repair.
DART notified FTI in December 2001 that the maintenance level on the buses
maintained at those facilities was unsatisfactory and, if the deficiencies were
not corrected, FTI was at risk of losing its contract with DART. Although FTI
alleged that many of the problems identified appeared to result from unilateral
changes by DART to the performance requirements of its contract and/or
contract ambiguities, FTI set up a detailed work plan to address all of the
defects within 60 days.

DART conducted another SPC inspection of FTI’s buses in March 2003. In May
2003, DART reported that its inspection of 28 buses disclosed, by
extrapolation, that 89% of the buses operated by FTI were noncompliant with
the contractual standard. Further, DART stated that many of the issues
identified in its December 2001 notice to FTI remained uncorrected. DART
demanded that within 10 days FTI, under risk of losing its contract, complete
all outstanding work orders, submit a plan to bring all buses up to the
contractual standard, and submit a plan to preclude recurrences of
substandard maintenance.

As acknowledged above, the Claimants sought unsuccessfully through the
discovery process to obtain documents concerning FTI’s response to the May
2003 maintenance deficiencies notice irf order to challenge DART’s position
that it cancelled the FT1 contract and brought the service of those routes in-
house for reasons unrelated to Federal funding. However, an adverse inference
will not be drawn from DART’s failure to provide these documents (or to certify
that no such documents exist). Whatever documents may exist regarding FTI’s
A-630
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response to the May 2003 cure notice would not alter the fact that DART twice
(in December 2001 and May 2003) issued cure notices to FTI because of what
DART judged to be substantial maintenance deficiencies. DART provided the
Claimants with cure notices sent to FTI and lists of defects found in individual
buses during DART inspections of its vehicles operated by FTI. Before the close
of the discovery period, DART provided the Claimants additional information
concerning the cure notices, responses to the 2001 notices from FTI, and a list
of work order numbers and repair costs that DART associated with FTI buses.
Considering both the requirements of the protective arrangements-and its
scheduling order, the Department finds that these materials were provided to
the claimants in a timely and appropriate manner.!? DART successfully
demonstrated that FTI was unable to sustain a level of maintenance that
satisfied DART, which potentially affected DART’s ability to comply with FTA
standards concerning the useful life of FTA funded vehicles. Thus, DART has
established that the FTI contract was abrogated for performance reasons which
were unrelated to any Federal funding.

Accordingly, DART having shown that it cancelled the FTI contract and brought
the routes in-house for a reason unrelated to Federal funding, i.e. poor
maintenance of DART’s equipment, the burden has shifted to the Claimants,
under the third step of the burden of proof framework, to prove that Federal
funding did play a role in the harms to their employment.

In turn, the Claimants maintain that DART’s failure to provide the information
they requested concerning DART’s expenditures of Federal funds should result
in an adverse inference that the documents, had they been produced, would
have supported the Claimants’ position. An adverse inference will not be
drawn in this instance because it does not appear that the financial records the
Claimants sought could have demonstrated that Federal funds were used to
facilitate cancellation of the FTI contract and assumption of the service. While
general ledger data could potentially show every source of DART’s revenue and
every expenditure, it is unclear what this would contribute to the Claimants’
case. The Claimants have made vague allegations that operating and capital
funds at DART were “inexplicably intertwined,” but such is improbable, with
respect to Federal funds, due to FTA’s grant award and reimbursement
procedures.13 Additionally, even though documents involved in the FTI contract

2 Ironically, DART characterized this additional information as “as beyond the scope of
discovery production requirements.”

13 FTA Circular 5010.1C, which concerns procedures for grants and reimbursements to transit
agencies, states that “[a] grant obligates the grantee to undertake and complete activities
defined by the scope and budget as incorporated in the grant agreement.” Generally, any major
reprogramming of funds permitted under these requirements results in a grant amendment or
new grant and requires a new Department of Labor certification of labor protective conditions.
DART has provided the Claimants with all FTA grant awards and all Department certifications
for the years requested, and no such reprogramming has been alleged.
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termination and settlement payment would highlight the moneys involved,
such would be considered operating expenses by the Department in the context
of a contract for operating service. Records concerning improvements to DART’s
physical plant might be instructive, but the Claimants have not described these
improvements as necessary or involved in any significant way with the
assumption of FTI’s service by DART. Likewise, any general ledger or other
information regarding the repair of DART buses previously operated by FTI
would not seem to be relevant. Minor repairs to the buses would certainly be
classified as an operating expense and, therefore, outside the purview of this
arbitration. Major bus rehabilitations, though potentially capital in nature,
would be necessary for DART’s continued use of the vehicles in accordance
with FTA useful life standards and do not appear to have any special
significance for DART’s decision to take over FTI-operated service, even if such
expenditures reduced the overall savings from the abrogation of FTI’s contract.
Finally, bus replacement schedules would seem superfluous, because bus
purchases and deliveries that actually occurred are already on the record, and
the significance of the new buses is unclear. All the buses, whether operated by
FTI or DART, were owned by DART, the new buses are used in the same
service, and they have not changed materially in kind or character. In these
circumstances, the buses seem to be a constant, whether or not they were
purchased with Federal funds.14

DECISION

The Respondent has shown that the FTI contract was terminated for
performance reasons. The Claimants, on the other hand, have been
unsuccessful in proving that Federal funds were used to abrogate the contract
or facilitate the resulting takeover of FTI service by DART, thereby affecting
their employment. This claim is therefore denied and dismissed with prejudice.

Viedias M Qyvdpwee
Victoria A. Lipnic !
Assistant Secretary of Labor

14 See Debra Fuller et al. v. Greenfield and Montague Transportation Area and Franklin Regional
Transit Authority, DEP Case No. 81-18-16, April 13, 1987, Employee Protections Digest, p. A-
384, where it was ruled that buses which were purchased with Federal funds to replace worn
out buses and which would be used to provide the same service previously operated by the
employer of the affected employees were a constant and therefore not the cause of the
employees’ harms.
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James Lindsey et al. v. Dallas Area Rapid Transit Authority
DSP Case No. 03-13(c)-06
October 11, 2005
Interim Decision
(Digest page no. A-606)

The following summary was prepared by the author specifically for this project, and does not
constitute the official summary of the Department of Labor.

Summary: The Department issued an interim decision solely on the issue of Claimant’s standing to
represent displaced or dismissed employees of a contractor whose service agreement was terminated
for convenience. Claimant had been an Executive Board member, but not a principal officer, of the
ATU local that represented the contractor. The local had been placed in trusteeship by the ATU
International following termination of the contract. Claimant’s appointment to handle employee
protection claims had been signed, in the absence of the Local’s President, by the Vice-President and
four Executive Board members. In addition, bargaining unit employees and non-union employees
who had authorized Claimant to represent them were found to have satisfied local claims procedures
authorized by the Protective Agreement. The Department found that Claimant had standing in the
matter.
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In the Matter of Arbitration:

*James Lindsey et al.

Claimants DSP Case No. 03-13c¢-06

Issued: October 11, 2005

Dallas Area Rapid Transit Authority
Respondent

INTERIM DECISION

THE CLAIM

This claim was received by the Department of Labor (Department)
following the initiation of an October 15, 2003 claim at the local level
against the Dallas Area Rapid Transit Authority (DART) by Mr. James
Lindsey on behalf of some 400 displaced or dismissed employees of First
Transit, Incorporated. First Transit had been the operator of certain fixed
route services of DART under a five-year contract, until its service
agreement was terminated for convenience twenty-seven months early on
October 6, 2003. DART subsequently took over the direct operation of the
transit services, employing new hires and somewhat less than twenty-five
percent of the former First Transit employees. Those who were rehired
were employed as probationary employees without seniority and at entry
level wages and benefits.

The First Transit employees had been represented by Amalgamated
Transit Union Local 1635 (Local 1635). All but a very small portion of
Local 1635’s members were First Transit employees, while the employees
who work directly for DART are represented by Amalgamated Transit
Union Local 1338 (Local 1338). The termination of First Transit’s
contract resulted in the loss of most of Local 1635’s membership at a
time when its President was too ill to keep up with the operation of the
Local. Mr. Lindsey filed the claim against DART as an Executive Board
Member of Local 1635 on behalf of all former First Transit employees
who were dlsmlssed or rehired by DART at lower seniority, wages, and
benefits.
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DART immediately questioned the authority of Mr. Lindsey to file the
claim, citing communications with the President of Local 1635, who
indicated that the Local was closed. DART also alleged that officers of the
Amalgamated Transit Union (ATU) at the international level did not
support the claim and believed that the termination of the First Transit
contract for convenience did not occur as a result of Federal assistance.
In a November 21, 2003 letter to Mr. Lindsey, DART stated that Mr.
Lindsey: 1) was not authorized to represent Local 1635 members
collectively; 2) was not representing the position of the ATU International,
and 3) was personally disqualified for employment because he had failed
to fill out completely his DART job application form. This effectively
concluded the claimants’ local procedures, and Mr. Lindsey contacted
the Department of Labor on November 25, 2003.

In his claim before the Department, Mr. Lindsey cited the Department’s
certifications of employee protections at DART under Section 5333(b) of
Title 49 of the U.S. Code, Chapter 53. For operating assistance, including
capitalized preventive maintenance, those protections are memorialized
in the Operating Assistance Protective Arrangement dated October 22,
2003. The 2003 Operating Assistance Protective Arrangement covers
employees of DART and other mass transit employees in the service area.
ATU Locals 1338 and 1635, as representatives of DART and DART’s
contractor employees, respectively, are deemed parties to that
Arrangement. For capital assistance, the employee protections can be
found in three documents: 1) the Department’s September 30, 1991
certification; 2) Attachments A and B of the September 30, 1991
certification; and 3) a September 1992 Addendum. The September 1992
Addendum applies to employees of private mass transportation
companies in the service area of DART, such as First Transit.

PRELIMINARY ISSUE OF STANDING

After receiving the positions of the parties, it became clear that the issue
of whether or not Mr. Lindsey had standing to pursue this claim on
behalf of the former First Transit employees needed to be resolved as a
preliminary matter. Although he served as an elected Member of the
Executive Board, Mr. Lindsey was not a principal officer of Local 1635 at
the time of his local claim. In addition, the Local was placed in
trusteeship by the ATU International later on February 18, 2004.! DART
challenged Mr. Lindsey’s authority to file a claim on behalf of anyone
other than himself, both at the local level and before the Department.
DART also challenges Mr. Lindsey’s right to come before the Department

! The Trusteeship was imposed as a result of the local’s inability to manage its finances
and remains in effect.
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under the protections for capital assistance which provide in Paragraph
16(a) of the September 1992 Addendum that unresolved disputes may be
referred to the Department of Labor for a final and binding
determination. Instead, DART contends that this dispute is governed by
the October 22, 2003 Operating Assistance Protective Arrangement,
which, in Paragraph 15(b), calls for arbitration before a private arbitrator
arranged by the American Arbitration Association. B
In its initial request for information from Mr. Lindsey, the Department
asked for the authority under which he represented claimants other than
himself. He provided a copy of a memorandum dated September 30,
2003, from the Vice President of Local 1635. The memorandum
appointed Mr. Lindsey to handle employee protection claims and was
signed, in the absence of the Local’s President, by the Vice President and
four Local Executive Board Members. In view of the Local’s entry into
trusteeship on February 18, 2004, the Department later requested any
authorization which Mr. Lindsey might have from the Trustee or
individual affected employees. When Mr. Lindsey’s counsel expressed his
intention to secure signed authorizations to represent all 400 affected
First Transit employees, the Department asked that the parties address
the overall issue of the claimants’ standing to file a claim with the
Department.

The discussion below and this decision is limited to the question of the
standing of the claimants to file with the Department of Labor for a final
and binding resolution of their dispute. The merits of the claim will not
be addressed at this time.

POSITION OF THE CLAIMANTS

In his complaint, Mr. Lindsey contends that Federal assistance was used
to terminate the First Transit contract early and facilitate DART’s
takeover of the operation of the service. In the Claim Form included with
Mr. Lindsey’s complaint to the Department, he listed Federal Transit
Administration (FTA) Project Number TX-90-X582 and capital preventive
maintenance as the Federal assistance project that had affected the First
Transit employees. However, the letter accompanying the form mentions
certain new buses that were funded by the same project.

Mr. Lindsey argues that he is an appropriate representative for the
affected First Transit employees. Lindsey lodged the complaint on
October 15, 2003, pursuant to the September 1992 Addendum, which
allows either the individual employee, or a representative, to file a
complaint. He claims that he received a delegation to act on behalf of the
affected First Transit employees pursuant to a September 30, 2003
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memorandum signed by four Local 1635 Executive Board Members and
the Local’s Vice President, in the absence of the President, who was ill
and unable to conduct the business of the Local.

While Lindsey claims that he is still acting on behalf of the Local, he
notes that there is no requirement that the union be involved in the
claim under the September 1992 Addendum because the term _
“representative” in those protective arrangements is undefined. Lindsey
admits the local lost members rapidly following the October 6, 2003
termination of the contract, but he notes the Local was still operating
when the complaint was filed on October 15, 2003. Indeed, he states
that the local assessed members’ dues two days later on October 17.

Mr. Lindsey also sent an updated list of individuals who had been
affected by the termination of the First Transit contract along with his
complaint to the Department. He claims that he is prepared to pursue
this case on behalf of each of these employees individually, if necessary.

Lindsey also argues that he remains a suitable representative for the
affected First Transit employees despite the trusteeship placed on Local
1635 by the ATU. The ATU imposed the trusteeship because of financial
difficulties experienced by the local. According to Mr. Lindsey’s counsel,
the Trustee is not willing to spend the Local’s dwindling resources on this
matter. The ATU International has also indicated to Mr. Lindsey that it
would not assist with this case and has requested that any action be
approved by it. However, neither the Trustee, nor the ATU has ever taken
any steps to revoke or invalidate the authority granted under the
September 30, 2003 Local Executive Board memorandum. Mr. Lindsey
argues the ATU’s International Constitution and General Laws allow him
to proceed independently based on the September 30, 2003
memorandum. '

Finally, Lindsey and his counsel have been able to produce more than
370 signed individual authorizations in response to the Department’s
December 21, 2004 inquiry, which, in part, requested authorizations
from any employees which Mr. Lindsey individually represented. Mr.
Lindsey contends that this overwhelming response validates his status as
the legitimate representative of these former First Transit employees,
either individually or collectively as a union representative.

POSITION OF THE RESPONDENT

DART argues that the September 1992 Addendum, which provides for
final determination before the Department, does not apply to Mr.
Lindsey’s claim. The September 1992 Addendum pertains only to capital
assistance, not the capital preventive maintenance Mr. Lindsey states
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was involved in the termination of the First Transit contract. Since Mr.
Lindsey cited FTA Project Number TX-90-X582 and capital preventive
maintenance on his claim form submitted to the Department, the
October 22, 2003 Operating Assistance Protective Arrangement applies to
his claim. That Arrangement provides for the selection of an arbitrator
from a list provided by the American Arbitration Association from among
the members of the National Academy of Arbitrators, not for arbitration
before the Department of Labor.

Additionally, DART contends that Mr. Lindsey is unable to appear before
the Department under the protective arrangements which apply to DART
and its private contract service providers. DART interprets the October
22, 2003 Operating Assistance Protective Arrangement to require that
private sector employees, such as those of First Transit, file for
arbitration through their union, and that only DART employees have the
option to file individually or through a representative.

Furthermore, DART contends that even if the September 1992
Addendum applied to this claim, it would not be available to Mr. Lindsey.
DART argues that the September 1992 Addendum only applies through
Local 1635. DART claims that the term “representative” is not unlimited
but is defined by the statement in Paragraph A of the September 1992
Addendum referring to Local 1338, the predecessor of Local 1635.

In addition, DART argues that Mr. Lindsey never had standing or
authority to bring this claim before it or the Department on behalf of the
former First Transit employees. When Mr. Lindsey filed his local
complaint, DART claims that it contacted the President of Local 1635
and was informed that the Local was closed and no longer existed. DART
also claims that an ATU International Vice President had told DART that
the ATU did not consider the termination: of the First Transit contract to
be the result of Federal assistance, and the ATU had refused to assist
Mr. Lindsey in filing his claim. DART believes that this disagreement with
the ATU International effectively nullified any authority which may have
come from the September 30, 2003 Local Executive Board memorandum.
While DART concedes that Mr. Lindsey may have been able to file a local
claim on his own behalf, it states that his failure to file a claim form for
each one of the other 400 employees he sought to represent made it
impossible for DART to consider those claims individually.

Finally, DART contends that Mr. Lindsey needed the Trustee’s
authorization to pursue his claim with the Department after the ATU
placed Local 1635 in trusteeship. DART stated that the Trustee had
advised DART that Mr. Lindsey lacked authority to pursue his claims.
Therefore, DART concluded that the September 30, 2003 Local Executive
Board memorandum, if it ever was valid, no longer had any effect. It also
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reiterated that an individual claim form from each of the former First
Transit employees was necessary for it to evaluate the alleged adverse
effects of terminating the First Transit contract.

DISCUSSION

The threshold question is whether the Department has jurisdiction to
consider this claim under the protective arrangements that govérn DART
and the former First Transit employees. As DART points out, the October
22, 2003 Operating Assistance Protective Arrangement, which applies to
Federal operating assistance, provides for final dispute resolution
through private arbitration and does not contemplate a role for the
Department. If the October 22, 2003 Operating Assistance Protective
Arrangement applies, then Lindsey and the other employees can not
come before the Department for settlement of issues which are within the
purview of that Arrangement.?

On the other hand, the September 1992 Addendum, which applies to
Federal capital assistance, clearly provides a role for the Department in
the final and binding settlement of disputes should the parties be unable
to agree on any other procedure. Contrary to the assertion of DART,
however, the term “representative” as used in Paragraph (16)(a) of the
Addendum does not refer exclusively to Local 1338, the predecessor to
Local 1635. Therefore, the Department concludes that employees,
individually or through a chosen representative may request a final and
binding determination by the Department of issues involving capital
assistance under the September 1992 Addendum.

The claimants identified FTA Project Number TX-90-X582 and “capital
preventive maintenance” on the Department’s Claim Information Form as
the Federal assistance that allegedly hartned them. However, claimants
are not limited to that designhation as the sole source of their harm. As
the Department explains in its letter transmitting the Form to claimants,
“this form is only for the Department’s convenience and cannot be used
to restrict or limit the claim.” Furthermore, Project Number TX-90-X582
also contains capital assistance, including replacement buses, of the type
that were referenced in the letter from Mr. Lindsey which accompanies
the Claim Form. Therefore, the September 1992 Addendum, and its
provisions for final settlement of disputes by the Department, is
applicable to this claim insofar as it relates to capital assistance.

2 The Department has consistently ruled that where a Claimant is a member of a unit
represented by a labor union and the protective agreement or arrangement, to which
the union is a party, provides for a final settlement of claims without reference to the
Department of Labor, the Department does not have jurisdiction to consider the claim.
{See Calvin {Grimes) Muhammad v. Houston Metro, OSP Case No. DSP-97-13c¢c-2,
USDOL (1998), Digest, p. A-469.)
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The next question is whether Mr. Lindsey is an appropriate
representative under the September 1992 Addendum. Mr. Lindsey
presented a September 30, 2003 memorandum from Local 1635’s Vice
President, in the absence of the President, signed by four of five of its
Executive Board Members, as his authority for pursuing this claim. The
Local President, in an undated letter received by DART on November 20,
2003, confirmed that he had been ill and was unable to keep up with
current communications involving the Local. There is no evidence on the
record that this September 30, 2003 grant of authority was in any way
contrary to the Local’s constitution and bylaws or that it has been
subsequently withdrawn. DART, however, has presented several reasons
why Lindsey should not be allowed to represent the First Transit
employees.

First, DART questioned whether Local 1635 continued to operate after
the First Transit service contract ended on October 6, 2003. The record,
however, indicates that Local 1635 levied a dues assessment on October
17, 2003. In addition, there is no direct information on the record to
indicate any change in status of the Local or its officers other than the
fact that the ATU imposed a trusteeship on Local 1635 on February 18,
2004. Although the Local experienced a rapid decline in membership
after the termination of the service contract, this decline does not
extinguish the Local’s representational role.

Second, DART claims the ATU and the current Trustee of the Local do
not support the claim. There is, however, no direct statement from either
of these parties on the record. More importantly, there is no evidence
that either the ATU or the Trustee has taken any action to remove
Lindsay's authority under the September 30, 2003 memorandum or any
other action that would prevent the filing of this claim. In view of these
circumstances, there is no reason to view the September 30, 2003
memorandum as anything other than a valid delegation of authority from
the Local for Mr. Lindsey to file a claim under the September 1992
Addendum.

Finally, when Mr. Lindsey filed the local claim on October 15, 2003, there
may have been some question as to his authority to act on behalf of the
members of Local 1635. However, in an October 31, 2003 letter
addressed to the Senior Assistant General Counsel of DART, Mr. Lindsey
clarified his position and included a list of some 400 individuals who he
claimed were affected by the termination of the First Transit contract.

Mr. Lindsey also announced his intention to file claims on behalf of each
of these individuals separately, if DART would. not consider them as a
unit. The Department concludes that this October 31, 2003
communication, specifically identifying the affected employees, satisfied
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the local clairns procedures for each of the approximately 400 former
employees on the list. These procedures are a prerequisite for filing a
claim with the Department under Paragraph (16)(a) of the September
1992 Addendum. )

Most recently, Mr. Lindsey, through counsel, presented the Department
and DART with more than 370 individual claim authorizations and
forms. This was in response to the Department’s suggestion that he
might be able to represent former employees who provided him with an
individual authorization, irrespective of any authority from Local 1635 or
its Trustee. These individual claim authorizations and forms represent
over 90 percent of the former First Transit employees affected by the
termination of the First Transit contract and an overwhelming majority of
the membership of Local 1635 as of October 2003. These 370 plus
individual claim authorizations and forms reaffirm Mr. Lindsey’s
authority to represent these employees either collectively or individually.

DECISION

The Department finds that Mr. Lindsey and the claimants he represents
have standing, under the September 1992 Addendum, to come before the
Department for a final and binding resolution of claims concerning the
October 6, 2003 termination of the First Transit contract for service. Mr.
Lindsey represents all the members of the former First Transit-Local
1635 bargaining unit under the September 30, 2003 authorizing
memorandum from Local 1635’s Vice President and Executive Board
Members. Additionally, he represents any other former First Transit
employee or affected service area employee who provides him or his
representative with a signed authorization for purposes of participating
in the resolution of this matter by the final closing of the record for this
arbitration. To be considered properly before the Department claimants
must have satisfied the DART local claims procedures. All individuals
who are either members of the former First Transit-Local 1635
bargaining unit affected by the termination of the First Transit contract
or who appear on the list of employees presented to DART with the
October 2003 local claim are deemed to have satisfied the local
procedures.

This claim is therefore continued and will receive further consideration
by the Department upon arguments submitted on the merits. Initial
arguments from the claimants must be received by the Department of
Labor within sixty days of the date of this decision or the case will be
closed. Such arguments should include a discussion of the burden of
proof as described in Paragraph (16)(b) of the September 1992
Addendum and should address the determinative issue in this case, i.e.,
the effect of Federal capital assistance and how this Federal capital
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assistance may be related to the termination of the First Transit service
contract.

o (0 fipe,

}
Victoria A. Lipnic {
Assistant Secretary of Labor
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ATU, Local 770 v. City of Mobile
DSP Case No. 03-13(c)-1
May 28, 2003
(Digest page no. A-598)

The following summary was prepared by the author specifically for this project, and does not
constitute the official summary of the Department of Labor.

Summary: The Department determined that it did not have jurisdiction over the case because the
applicable Section 13(c) Agreement between the parties required them to submit to arbitration
procedures that had not yet been undertaken.
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3.8, Cepartment of Labor Empioyment Standards Adininistiation
- Cificg of Labor-Managemesit Standards
Washington, D.C. 20210
Room N-5603
200 Constitution Ave. NW

05/28,/2003

7 Mary F. Craig, President
ATU Local 770
3838 Mordecai Lane
Mobile, Alabama 36608 by fax, to (251) 633-6883

Wanda ). Cochran, Esq.

Assistant City Attorney

P.O. Box 1827

Mobile, Alabama 36633-1827 by fax, to (251) 208-7416

Re: ATU Local 770 v. City of Mobile
DSP case no. 03-13c¢-1

Dear Parties:

On May 9, 2003 the City of Mobile timely filed its initial response to the above-styled
claim for employee protections pursuant to Section 13(c) of the Federal Transit law,

which is recodified at 49 U.S.C. § 5333(b). By letter of May 15, 2003, received here May

28, ATU Local 770 (the Union) replied to the City’s response to the claim. Inits

response the City raised the issue of jurisdiction and argued that the Department of

Labor does not have jurisdiction over this claim for employee protections. The City’s
argument relies on Paragraph 15(a) of the applicable Section 13(c) Agreement to which

the City and the Union are parties. The Department received a complete copy of that
Agreement May 6, 2003. .

Paragraph 15(a) provides that any disputes “involving the City and the Union under
the Agreement which cannot be settled by the parties thereto within thereafter (30)
days...may be submitted...to a board of arbitration to be selected as hereinafter
provided.” The arbitration board is to be tri-partite, with the neutral arbitrator selected
through the procedures of the American Arbitration Association if the two partisan
arbitrators are unable to agree on a neutral arbitrator.

In its May 15 reply to the City’s position, the Union addressed substantive issues of the
case and the City’s position but made no persuasive rebuttal of the City’s challenge to
the Department’s jurisdiction over this claim. The arbitration procedure in Paragraph
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15(a) applies to the issues disputed between the parties in this claim. The Department
of Labor does not assert jurisdiction over a Section 13(c) claim where, as here, the
parties have access to a neutral, final and binding arbitration procedure for resolution of
their dispute.

Therefore, the Department is closing this claim effective with the date of this letter. This
action is taken without prejudice to the Union’s opportunity to pursue the issues in this
claim through the arbitration procedure set out in Paragraph 15(a) of the Section 13(c)
Agreement.

Sincerely you IS,

(\\]Qv\ ){1\/\\1" LA >

Kelley Andrews, Director
Division of Statutory Programs
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L.OYEE PROTECTIONS DIGEST

SIMONE v. MASSACHUSETTS BAY DEP Case No. 70-13c-1
TRANSPORTATION AUTHORITY March 19, 1970

Summary: The employee claimed a violation of his Sectton 13(c)
protections when he failed to receive a job through the existing
sentority system. A review by the Department of Labor revealed

the job was outside the normal sentority order and that the
Claimant had no right under past practice to this job. The Depart-
ment determined Claimant's failure to recetve a job that was not

a part of the normal bid process was not protected by the existing
agreement. The claim was denied.

DETERMINATION

This is in reply to your letter of January 6, 1970,
in which you inquire concerning your rights to a job as
"starter."

Qur investigation indicates that at the time of the
takeover of Eastern Massachusetts Street Railway Company by
the MBTA, those Eastern Mass. employees who performed work
most nearly comparable to the MBTA starter's work were con-
sidered to be performing supervisory duties and were not mem-
bers of the bargaining unit on that property. There were no
spare starters in or out of the bargaining unit. There was
no normal line of promotion from jobs in the unit to super-
visor jobs. The records show that you were an operator at
that time, with no rights to supervisory status, starter
status, or spare starter status.

When the MBTA took over, those Eastern Mass. employees
whose work was most nearly comparable to MBTA starters were
given the job title “"starters" at the garages at which they
worked, although there was at that time a spare starter's
seniority list on the MBTA. Such action was considered to be
fair and equitable and to give the employees who had done the
work the protections which they were entitlied to under the
Urban Mass Transportation Act.- In addition, openings in the
job class “"spare starter” were immediately made available to
employees formerly employed by the Eastern Massachusetts

U.S. Department of Labor / Labor-Management Services Administration
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Street Railway Company. Such employees who qualified were
put on the spare starters list in the order in which they
qualified. Such order necessarily placed them behind spare
starters already on the MBTA rolls. Since the takeover,
spare starters have performed work at the various stations
to which-they were assigned in accordance with the rules
which have been applicable to that job class.

Your claim arises out of the availability of jobs as
starters to which spare starters are normally promoted in
the order of seniority. You are apparently seeking a job
cutside of the seniprity order as a spare starter based on
the fact that the starter's vacancy is at a garage which
was formerly operated by Fastern Massachusetts Street

Railway.

Based on the avaiiable facts, the Department of Labor
finds that this right did not exist at the time of the take-
over. Consequently, the action of the Authority would not
constitute a violation of the Section 13(c) agreement.

/s/
. W. J. Usery, dr.
Assistant Secretary of Labor
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SAUNDERS v. MASSACHUSETTS BAY DEP Case-No. 70-13c-2
TRANSPORTATION AUTHORITY May 25, 1970

Swmmary: The employee claimed he had been denied fuyneral benefits
due to his transfer of unions as a result of federal assistance.

A review by the Department of Labor revealed the employee could
have retained his membership and funeral benefits in the former
union by paying appropriate union dues. The Department determined
the funeral benefits were lost by the employee's failure to pay
his dues and not as a result of the federal assistance. The

claim was denied.

DETERMINATION

This is in reply to your inquiry regarding the status of
certain former members of ATU, Local Division 1509, with
respect to the funeral benefit plan operated by the Amalga-
mated Transit Union.

On the basis of information made available to us the
facts appear as follows:

Upon the acquisition of the Eastern Massachusetts Street
Railway Company by the MBTA on or about March 30, 1968, the
employees of the company involved were transferred to employ-
ment with the MBTA in accordance with the provisions of para-
graph (1) of the Section 13(c) agreement.

_Following the transfer of these employees to MBTA em-
ployment, a dispute arose between Local Division 589 and the
Machinists Local Lodge as to the proper placement of these
employees for bargaining unit and representational purposes.
This jurisdictional dispute was uitimately resolved in favor
of the I.A.M. in early June 1968, and thereafter the group of
company employees whose rights are here in question were
transferred to the I.A.M. and placed under their collective
bargaining agreement with the MBTA.

By letter 'dated July 22, i968, to the Business Manager

of the I.A.M., an ATU General Executive Board Member stated
that all such employees, who so desired could retain their
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membership in the ATU and thereby "protect their funeral

benefits," by continuing to pay their dues as members-at-
large in the amount of "$2.40 a month, to be forwarded to
the International Amalgamated Transit Union, Washington."

Under applicable provisions of the ATU constitution,
the membership status of all such employees would auto-
matically terminate no later than June 30, 1968, and such
employees would cease to be eligible for reinstatement to
membership no later than March 31, 1969, in the absence of
a resumption of dues payments by the interested employees.

The information we have received from ATU and MBTA indi-
cates that no check-off authority cards for funeral deduc-
tions were forwarded to the International Office of ATU
until sometime after March 31, 1969.

Moreover, no dues payments were made by or on behalf of
any of the 108 such employees transferred into the Machinists
Union bargaining unit for any period after March 31, 1968.
The dues of the deceased employee, the Claimant, whose claim
for funeral benefits is here involved, were similarly unpaid
for the period running from March 31, 1968 until his death on
October 8, 1969.

The ATU International Secretary-Treasurer, by letter to
the MBTA, dated June 26 and July 11, 1969, respectively, ad-
vised that 50 listed MBTA employees, formerly employed by
Eastern Massachusetts and who were affiliated with Division
1509, were no longer eligible for reinstatement in the ATU,
as they were no longer within the 12-month reinstatement
period, and, in any event, were no longer under the jurisdic-
tion of the ATU.

The unmistakable fact is that the Claimants were extended
the right to continue their ATU membership and thereby to pre-
serve their funeral benefits and that they failed to do so
within the prescribed time, although they knew, or should
have know, that no dues payments were being checked off from
their wages for transmittal to the ATU. \Under such circum-
Stances, the loss of membership and benefits rights may not
properly be said to be a result of the project.
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I find, therefore, that the loss of funeral benefits,
as described above, did not constitute a violation of
Section 13(c) of the Urhan Mass Transportation Act.

gt

/s/

. W. J. Usery, Jr.
Assistant Secretary of Labor
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LOCAL 214, AFSCME, v. DEP Case No. 73-13c-2
DETROIT, MICHIGAN January 19, 1973

Swmmary: The Petitioner alleged that the City of Detroit,
Michigan had violated its Seetion 13(c) agreement with Loecal 214
of the American Federation of State, County and Municipal Employ-
ees. A review by the Department of Labor revealed Petitioner's
labor organization had access to several final and binding dis-
pute resolution procedures. The Department advised Petitioner
to pursue his dispute through these procedures. The clatm was
denied.

DETERMINATION

This is in further reference to my letter of December 21,
1972, and your reply thereto dated January 3, 1973, with which
you enclosed a copy of a 13(c) agreement executed by the City
of Detroit, through its Board of Street Railway Commissioners,
and your local union in connection with an UMTA project to
finance the construction of an administration building and
other facilities in Detroit.

Section 2 of the agreement states that "{(T)he BOARD
agrees that it will bargain collectively with the said union
relative to all matters of employee and employer relations...
pursuant to and in accordance with all applicable provisions
of Act No. 379, of the Public Act of the State of Michigan
for 1965, or as same may be hereafter amended."”

In view of this language, you should present your griev-
ances concerning alleged violations of the 13(c) agreement to
the Board. Should your union and the Board be unable to reach
agreement as to the appropriate settlement of these grievances,
you may want to invoke whatever procedures are available to
you, through your collective bargaining agreement or State
law, for the resolution of such disputes.

Is/
. W. J. Usery, Jr,
Assistant Secretary of Labor
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FRISBY v. SOUTHEASTERN MICHIGAN DEP Case No. 73-13c-3
TRANSIT AUTHORITY March 22, 1973

Summary: The employee clatmed he was entitled to a dismissal
allowance from the Authority. A review by the Department of Labor
revealed the employee had been terminated for a fatlure to comply
with a regulation to supply a datly time sheet to his supervisor.
The Department determined the employee had been discharged for
reasons other than the result of the project. The clatm was
dented.

DETERMINATION

This is in reply to your letter of March 13, 1973, con-
cerning the Claimant, a former employee of the Southeastern
Michigan Transit Authority, who alleges that he was deprived
of employment with SEMTA in violation of Section 13(c) of the
Urban Mass Transportation Act of 1964, as amended.

I have carefully reviewed the material you enclosed with
your letter, however, 1 can find nothing therein which would
support the Claimant's position that he has been adversely
affected "as a result of" the project assisted by federal
funds, in this case the purchase of Lake Shore Lines, Inc.
Rather, it would appear that the Claimant was dismissed for
refusing to complete a daily time sheet which his supervisor
had instructed him to prepare in an effort to help him improve
his work performance.

You will note from Section (6) of the 13(c) agreement
executed by the Authority and the Amalgamated Transit Union in
connection with this project, a copy of which was furnished to
you by a member of my office, that "(A)n employee shall not be
regarded as deprived of employment or placed in a worse posi-
tion...in case of his...dismissal for cause in accordance with
applicable agreements..."
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In view of this, I can find no basis for taking any
action on this matter under Section 13{(c) of the Urban Mass
Transportation Act.

/s/

W. J. Usery, Jr.
Assistant Secretary of Labor
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MAXWELL v. SANTA CRUZ METROPOLITAN DEP Case No. 73-13c-4
" TRANSIT DISTRICT May 11, 1973

Swmnary: The Petitioner alleged that the District had failed to
offer him employment as required in the existing Section 13(c)
agreement. During the Department. of Labor's review of the case
the parties voluntarily resolved the dispute. The Department
closed the case without issuing a formal determination.
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JENSEN AND BENDER v. PORT AUTHORITY DEP Case No. 73-13c¢-5
OF ALLEGHENY COUNTY May 14, 1973

Summary: The employee claimed that as a result of an Urban Mass
Transportation grant he had been terminated and was entitled to
a dismtssal allowance. A review by the Department of Labor re-
vealed the employee had been terminated for personality conflicts
with his supervisor unrelated to any Urban Mass Transportation
grant. The Department of Labor determined the employee had been
dismissed for just cause. The claim was dented.

DETERMINATION

This is in reference to your claims for protective ben-
efits pursuant to Section 13(c) of the Urban Mass Transporta-
tion Act of 1964, as amended, in connection with grants made
under that Act to the Port Authority of Allegheny County,
Pennsylvania.

1 have carefully reviewed your letter of October 13,
1972, addressed to then Secretary of Transportation John A.
Yolpe, in which you initially stated your claims, your letter
of December 12, 1972, in response to our request for certain
information, and your letter of April 24, 1973, in which you
commented on the Authority's statements made in reply to our
request for its views.

On the basis of the information now before us, I find
nothing which would support your claims that you have been
adversely affected "as a result of" a project assisted by
federal funds under the Urban Mass Transportation Act. There
are, to the contrary, indications that personality and other
conflicts existed which led to your termination.

You will note from Section 3 of the 13(c) agreement
executed by the Authority and the Amalgamated Transit Union
in connection with the Authority’'s Early Action and Surface
Capital Improvement Programs,-a copy of which was furnished
to you by our letters of November 24, 1972, that "(A)n em-
ployee shall not be regarded as deprived of employment or
placed in a worse position...in case of his...dismissal for
cause in accordance with applicable agreements..."
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Under the circumstances, I can find no basis for taking
any further action on this matter under Section 13(c¢) of the
Urban Mass Transportation Act.

/s/
Paul J. Fasser, Jr.
Assistant Secretary of Labor
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LOCAL 859, ATU v. DECATUR, ILLINOIS DEP Case No. 73-13¢c-7
i November 5, 1973

Swmmary: The labor organization requested Departiment of Labor
intervention into a dispute to settle an impasse in negotiation
of new contract terms. The parties disputed the applicability

of the 13(c) agreement's dispute resolution procedure to interest
disputes. The Department determined that this question of scope
should be submitted to arbitratton under the azspute resolution
procedure. The Department retained jurisdiction in the event
that further efforts of the parties failed to resolve the dispute.

DETERMINATION

This is in reference to the pending dispute between the

Union and the City of Decatur, I1linois, concerning inter-
pretation, application, and enforcement of an employee pro-
tective agreement executed by the City and the Union on

May 5, 1972, pursuant to Section 13(c) of the Urban Mass
Transportation Act of 1964, as amended, in connection with

a then-pending application filed by the City for federal
assistance to finance the acquisition of Decatur City Lines.

The basic issue in dispute concerns the question of
whether or not the Section 13{c) employee protective agree-
ment provides for final and binding arbitration, at the re-
quest of either party, of collective bargaining impasses
over new contract terms and conditions.

The arbitration clause of the 13(c) agreement is con-
tained in paragraph (8) and reads in pertinent part as
follows: .

In case of any labor dispute regarding the application,
interpretation, or enforcement of any of the provisions
of this agreement which cannot be settled by collective
bargaining within sixty (60). (sic) days after the dispute
or controversy first arises hereto, such dispute or con-
troversy may be submitted at the written request of etther
party hereto to a board of arbitration as hereinafter
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provided...The term "labor dispute,” as herein used, ..
shall be broadly construed and shall include, but not
be limited to, any controversy arising corncerning
wages, salartes,...any differences or questions that
may arise between the parties, including the making
or maintaining of collective bargaining agreements,
the terms to be included in such agreements, any
grievance, that may arise, and any controversy aris-
ing out of or by virtue of any of the provisions of
this agreement for the protection of employees
affected by the Project.

The Union takes the position that the above-cited lan-
guage requires the arbitration of new contract terms if
gither party so requests and sought to invoke such arbitra-
tion upon an impasse in the negotiation of a new working
agreement to replace the contract which expired on September
30, 1972. The American Transit Corporation, operator of the
City of Decatur’'s transit system, takes the position that
such arbitration is not required by the 13{c) agreement.

The City has supported American Transit in this position.

Prior to seeking to invoke the jurisdiction of the
Secretary of Labor in this matter, the Union filed a repre-
sentation petition and an unfair labor practice charge with
the National Labor Relations Board. In response to the
Union's filings, the Officer-in-Charge for Subregion 38 of
the Board found that the City of Decatur had retained such
control over matters normally the subject of collective bar-
gaining that, notwithstanding its contract with American
Transit for operation of the transit system, the City consti-

" tuted the "employer™ of the employees involved. The Officer-
in-Charge therefore took the position that the Board could
not assert jurisdiction.

The Union now contends that "(T)he refusal of the City
and its contractor to arbitrate under the Section 13(c)
agreement, and the refusal of the National Labor Relations
Board to assert jurisdiction, has rendered the Section 13(c)
agreement unenforceable under Federal, State, or local law,
unless the Secretary asserts jurisdiction in accordance with
his statutory responsibilities under Section 3(e)4 and Sec-
tion 13{(c) of the Act."

I cannot agree that at this point in time it has been

shown that the 13{(c) agreement itself is unenforceable. The
primary issue in dispute here--whether impasses over new

A-13

U.S. Department of Labor / Labor-Management Services Administration


Cathi
Typewritten Text
A-13


EMPLOYEE PROGTECTIONS DIGEST

A-14

contract terms may be submitted to arbitration at the request
of either party--is itself an arbitrahle issue fajlling within
the scope of paragraph (8) of the 13(c} agreement and is most
appropriately resolved through the procedures set forth there-
in by the parties, ’
An additional issue may he presented by the NLRB ruling.
Given the City's position on the question of arbitrability of
new contract terms, and the finding of the NLRB that under
the current arrangement for operation of the City's transit
system the City constitutes the employer of the transit em-
ployees, the question may arise as to whether the collective
bargaining rights of the transit employees have been contin-
ued as required by paragraph (3) of the 13(c) agreement.
However, the resolution of the dispute as to the arbitrabil-
ity of new contract terms could make this question moot.
Further, it would appear that the parties themselves may not
be in disagreement as to the status they feel these employees
should have and may be able to treat this question themselves
should it arise as a major factor.

Finally, the Secretary of Labor will have continuing .
jurisdiction over this matter and if, upon further handling {
of this dispute hy the parties, either believes that the 13(c)
agreement has hecome invalid or unenforceable, such party re-
tains the rights to submit the matter for resolution through
the procedures of paragraph (11) of the agreement.

[s/
_Paul J. Fasser, Jr. .
Assistant Secretary of Labor
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WADDELL v. METROPOLITAN ATLANTA DEP Case No, 74-13c-3
RAPTD TRANSTT AUTHORITY March 24, 1974

Swmmary: The employee claimed the Authority had failed to provide
a salary increase on the basis of sex discrimination.. A review
by the Department of Labor revealed it lacked jurisdiction under
Section 13(c) to hear a claim of sex discrimination, The employ-
ee's correspondence was returned to the Department. of Transporta-
titon for further consideration.

DETERMINATION

This is in reply to the request from your Chief Counsel’s
office that we review a complaint received by the Department
of Transportation from the Claimant, an employee of the
Metropolitan Atlanta Rapid Transit Authority. Claimant
alleges that she has been discriminated against in her employ-
ment with Metropolitan Atlanta Rapid Transit Authority (MARTA)
on the basis of her sex and her nonunion status. The Claimant
contends that this places MARTA 1in violation of the employee
protection requirements applicable to all employees of the
Authority as a result of MARTA's receipt of federal assistance
under the Urban Mass Transportation Act of 1964, as amended.

On the basis of the information provided in the Claimant's
letter dated August 13, 1973, to the Department of Transporta-
tion's office of ciyil rights, it does not appear that her
claim properly falls within the scope of the employee protec-
tion arrangements required by Sections 3{e)(4) and 13{c) of
the Act. Section 13(c), as you know, requires that employees -
be provided with a measure of protection from adverse effects
upon their employment which arise as a result of federal
assistance., The-Claimant does not offer any information which
would suggest that she has been improperly deprived of such
protection or that she has been discriminated against in the
application of the required protections. Rather, she contends
that, for reasons of her sex and nonunion status, she has been
unfairly deprived of promotions and salary increases.
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The charges the Claimant makes would appear.to fall
more properly under any equal opportunity employment reguire-
ments applicable to her situation. Therefore, I am returning
to your office for such further action as you may take in
this matter the documentation, enclosed, which was provided
to us for our review.

In the event we have misinterpreted the Claimant's
situation, you may wish to advise her that any employee not
represented by a labor organization has the right to submit
a dispute as to the appropriate interpretation, application
or enforcement of the applicable protective terms and condi-
tions to the Secretary of Labor for a final and binding de-
termination. In this regard, I have enclosed a copy of the
employee protective agreement executed by MARTA and the
Amalgamated Transit Union in connection with MARTA's acqui-
sition of the Atlanta Transit Co. Under the terms of our
certification of the acquisition project, employees not
represented by the union must be afforded substantially the
same level of protection as is afforded to union members
under that agreement.

/s/
Paul J. Fasser, Jr.
Assistant Secretary of Labor
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WINTERS v. NASHVILLE METROPOLITAN DEP Case No, 74-13c-4
TRANSIT AUTHORITY | July 29, 1974

Summary: The Claimant stated he was deprived of certatn medical
benefits after he had been affected by an Urban Mass Transporta-
tion Act project. A review by the Department of Labor revealed

the Claimant enjoyed substantially equivalent medical benefits.

The claim was dented.

DETERMINATION

This is in reply to the request filed by the Claimant,
a shop foreman employed by Transportation Management of
Tennessee, Inc,, for a determination as to whether he has
been deprived of certain benefits which are protected under
Section 13(c) of the Urban Mass Transportation Act of 1964,
as amended, as a result of a capital grant project involiving
the acquisition of Nashville Transit Co. by the Metropolitan
Government of Nashville and Davidson County, Nashville,
Tennessee.

On August 16, 1973, the United States Department of
Transportation and the Metropolitan Government of Nashville
and Davidson County, Nashville, Tennessee executed a capital
grant contract for the purpose of providing financial assist-
ance to the Metropolitan Government under the Urban Mass
Transportation Act of 1964, as amended, to assist it in the
purchase of the assets of the Nashville Transit Co., among
other things. In Section 5 of the capital grant contract, the -
Metropolitan Government agreed to carry out the project under
the terms and conditions certified by the Department of Labor
for the protection of employees pursuant to sections 3{e)d and
13(c) of the Act. Section 5 incorporated by reference an em-
ployee protective agreement executed by the Metropolitan
Government and the Amalgamated Transit Union on April 6, 1973.
Section 5 further provided that the Metropolitan Government
would afford employees not represented by the Union "substan-
tially the same levels of protection” as were afforded to Union
members uynder the April 6, 1973, employee protection agreement.
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The Claimant was in the position of shop foreman with
the Nashville Transit Co., and, following the takeover with
federal assistance, became employed in a similar capacity
with Transportation Management of Tennessee, Inc., the suc-
cessor operator of the transit system. In this capacity the
Claimant is not represented by the union and, therefore, may
seek to have the Department of Labor determine wfliether he
has been afforded the protection he is entitled to under
Section 13(c) of the Act.

In his initial correspondence to this office, the
Claimant expressed concern over changes in the insurance
program covering those former Nashville Transit Co. employ-
ees not in the Union following acquisition of the Company by
the Metropolitan Government. The Claimant asserted that
after the takeover a $12,000 accidental death and dismember-
ment insurance plan was eliminated and a $100,000 major medi-
cal insurance program was replaced by $10,000 major medical
coverage included in a Blue Cross-Blue Shield health-care
plan.

In subsequent correspondence, the Claimant stated that
the accidental death and dismemberment plan had been re-
stored and that the Nashville Metropolitan Transit Authority
had secured an additional major medical insurance plan which
would supplement the existing $10,000 program. The question
remaining for resolution by this determination is whether the
coverage under the major medical program presently being
offered is equivalent to the coverage provided to employees
prior to the takeover of the Nashville Transit Co.

By letter to the Department of Labor dated April 3, 1974
in response to our request for its views on the matter, the
Metropolitan Transit Authority indicated that after several
attempts to secure a major medical insurance program, it
decided to offer a "Catastrophe Health Care Plan" carried by
American Health and Life Insurance Company of Baltimore,
Maryland. The Authority is of the opinion that the new
policy when added to the existing $10,000 major medical pol-
icy provides comparable coverage to the $100,000 plan pro=
vided prior to takeover. The Claimant does not believe that
the new major medical plan is equivalent to the old program.

Because of changes in the owning and operating entity
for the Nashville transit system as a result of the Author-
ity's takeover, it was impossible for the old major medical
policy which had covered seven employees of the Nashville
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Transit Company to be continued. The major medical. plan
covering these employees was a "group" policy; similarly
situated transit employees in certain other cities were also
covered by the policy. The Nashville employees by themselves
do not number enough to qualify for "group" coverage, There-
fore, the Authority has had to seek coverage for these em-
ployees on an individual basis, The "Catastrophe Health Care
Plan" which is being offered by the Authority is on an indi-
vidual basis. Under it the employees will pay an amount
equal to what they paid for insurance coverage prior to the
takeover.

The plan is supplementary to the Blue Cross-Blue Shield
health care plan and provides coverage for 100 percent of all
eligible expenses in excess of $1,500 up to a maximum of
$52,500. Under the old plan, the aggregate amount of bene-
fits payable was $100,000; however, coverage was on the basis
of an 80/20 ratio coinsurance basis. Under the new plan,
medical losses under $1,500 would be covered by the basic
Blue Cross-Blue Shield policy which would provide substan-
tially the same 80/20-type protection provided under the old
major medical plan. .

It is apparent that coverage for catastrophic illness
under the proposed plan is better than under the old plan for
losses up to approximately $65,000. Coverage under the old
plan would be better for losses in excess of approximately
$65,000. It can be shown that in certain other respects the
new plan is inferior to the o0l1d; in still others, it is
superior.

After reviewing the statements made by the parties and
the material submitted, it is our view that the new plan,
together with the $10,000 major medical coverage included in
the employees' Blue Cross-Blue Shield plan, must be consid-
ered as offering substantially equivalent coverage to the -
old major medical plan.

Accordingly, it is hereby determined that the employees
formerly employed by the Nashville Transit Co. have not been
deprived of benefits or placed in a worse position in contra-
vention of our certification pursuant to Section 13(c) as a
result of the change in their major medical coverage.

/s/
Paul J. Fasser, Jr.
Assistant Secretary of Labor
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DUFRESNE v. SANTA CRUZ METROPOLITAN  DEP Case No. 74-13c-5
~ TRANSIT AUTHORITY July 29, 1974

Swmmary: The Petitioner alleged his position had been abolished
as a result of federal funds received by Santa Cruz Transit Author-
ity. A review by the Department of Labor revealed Petitioner’s
employment had terminated for factors unrelated to the federal
assistance. The claim was dented.

DETERMINATION

This is in reference to the request that the Secretary
of Labor make a determination pursuant to paragraph 5h of a
capital grant contract of assistance entered into by the
United States Department of Transportation and the Santa
Cruz Metropolitan Transit District (Project No. CAL-UTG-26;
Contract No. DOT-UT-314) pursuant to the Urban Mass Transpor-
tation Act of 1964, as amended.

The purpose of the aforementioned contract was to pro-
vide financial assistance to the District in its purchase of
certain assets of the Santa Cruz Transit Company. Pursuant
to Section 13(c) of the Act, the Department of Labor, by let-
ter dated May 23, 1969, certified the project for assistance
on the condition that certain employee protective language
would be set forth in the contract of assistance. That
lTanguage was reproduced in section 5 of the contract of
assistance and section 5h provides that controversies as to
the appropriate application or interpretation of the protec-
tive terms and conditions set forth in section 5 may be sub-
mitted to the Secretary of Labor for a final and binding
determination.

By letter to a member of my staff dated February 27,
1974, Petitioner requested that the Department of Labor re-
solve a dispute that had arisen between the Santa Cruz Metro-
politan Transit District and himself, a former employee of
the Santa Cruz Jransit Company and its successor in the
operation of the transit system, Kenny Transportation, Inc.
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We receiyed the yiews of the District in this matter
dated May 2, 1974 from Assistant County Counsel] for the
County of Santa Cruz, By letter of June 18, 1974, we re-
ceived Petitioner's response to the material provided hy
the District. ' .

It is Petitioner's position that he was "wrongfully
discharged from employment and deprived of employment or
placed in a worse position with respect to compensation as
a result of the-project...", It is the District*s position
that Petitioner was "demoted for cause and was not arbitrar-
ily dismissed or demoted by the Transit District or Kenny
Transportation”.

The correspondence we have received from the parties
is somewhat confusing as to the exact nature of Petitioner's
termination of employment with Kenny Transportation, Inc.
It is clear that the Company demoted him from the position
of manager to driver. Petitioner apparently was willing to
accept that change in duties, but only so long as his prev-
ious rate of pay was continued, What is not clear 1i1s what
occurred next in the sequence of events and whether Peti-
tioner's termination was the result of his resignation or
his being fired. Notwithstanding the confusion on this mat-
ter, the central issue requiring a determination here is
whether Petitioner was adversely affected as a result of the
project and therefore i1s entitled to the appropriate rights,
privileges, and benefits set forth in section 5 of the con-
tract of assistance.

In connection with an employee's entitlement to pro-
tective benefits, paragraph 5c of the contract of assistance
reads as follows:

"No employee shall be laid off or otherwise deprived
of employment or placed in a worse position with respect
to compensation, hours, working conditions, fringe benefits,
or rights and privileges pertaining thereto at any time
during his employment as a result of the Project, including
any program of efficiencies or economies directly or indi-
rectly related thereto. An employee shall not be regarded
as deprived of employment or placed in a worse position
with respect to compensation, etc., in case of nis resig-
nation, death, retirement, dismissal for cause, or fatilure
to work due to disability or discipline;". (underscoring

added)
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On the basis of the information proyided to us, I find
nothing which would support Petitioner's claim that he was
adversely affected "as a result of " the Santa Cruz Metropol-
itan Transit District's capital improvement project assisted
by federal funds under the Urban Mass Transportation Act of
1964, as amended, The correspondence and documentation
furnished to us, on the contrary, indicates that—problems
in interpersonal relationships and communication and other
incidents led to a management decision that Petitioner was
not satisfactorily performing his job duties. Whether his
subsequent termination resulted from his being fired or his
resignation, it was not "a result of the project”,

Therefore, on the basis of the foregoing and pursuant
to paragraph 5h of the contract of assistance, it is deter-
mined that Petitioner is not entitled to protective benefits
under section 5 as a result of his loss of employment with
Kenny Transportation, Inc.

[s/
Paul J. Fasser, dJdr.
Assistant Secretary of Labor
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A-23

DOERS v. GOLDEN GATE DEP Case No, 74-13c-6
TRANSPORTATION DISTRICT September 16, 1974

Summary: The employee claimed he had not been offered a compar-
able postition after the Districit assumed the operations of a pri-
vate carrier, A review by the Department of Labor revealed the
Claimant was a member of a labor organtzation which was signatory
to a negotiated Section 13(c) protective agreement that included
a dispute resolution procedure. The Department determined it
lacked jurisdiction and advised the Claimant to pursue his clatim
through his labor organtzation.

DETERMINATION

This is in reply to your letter, with enclosures, of
August 16, 1974, in which you inquire whether the Department
of Labor would pursue on behalf of the Claimant that he has
been deprived of certain benefits which are protected by
Section 13{(c) of the Urban Mass Transportation Act of 1964,
as amended.

I have enclosed a copy of a letter dated April 18, 1974,
which I addressed to the Claimant in response to several let-
ters concerning his situation forwarded to us from the Depart-
ment of lLabor's San Francisco area office.

You will note from my reply that we advised the Claimant
of the self-governing dispute resolution procedures contained
in paragraph 15 of a Section 13(c) employee protective agree-
ment which was executed by the Golden Gate Bridge, Highway
and Transportation District and the Amalgamated Transit Union
on June 11, 1971. As an employee covered under that agree-
ment, Claimant is entitled, through his union, to invoke the
procedures contained in paragraph 15.

As 1 explained in my letter to him, the Secretary of
Labor does not have the authority to intervene in disputes
over the interpretation, application or enforcement of a
13{c) agreement .where employees are represented by a union

¢,
fo g ?
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and thereby have recourse to the procedures contained there-
in, Nor would it be appropriate for us to attempt to substi-
tute oup judgement for the final and binding determination
which the parties provided for in their agreement,

/s/

Paul J. Fasser, Jr.
Assistant Secretary of Labor
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LOCAL 959, IBT 'y, GREATER PEP Case No.: 74-13c-7

~ANCHORAGE AREA BORDUGH December 19, 1974

Summary; The petitioning union sought contimuation of benefits
and conditions initially bargained during a demonstration project
under the Act. Those benefits were lost when the fixed-duration
demonstration project terminated and the City initiated simtlar
service with federal funds. The Department of Labor determined
in this instance that: Section 13(e) did not require the continu-
ation of specific benefits and conditions following termination
of the demonstration project, noting that all demonstration
employees had been employed by the City when it initiated

service thereafter.

DETERMINATION

This is in reference to the dispute between Local 959
of the International Brotherhood of Teamsters and the
Greater Anchorage Area Borough as to the appropriate inter-
pretation and application of employee protective terms and
conditions certified by the Department of Labor pursuant to
Section 13{(c) of the Urban Mass Transportation Act of 1964,
as amended, in connection with a federal grant thereunder to
the Borough (UMTA Project No. AK-03-0003).

By telegram to the Secretary of Labor dated July 16,
1974, Teamsters Local 959 alleged that employees of the Area
Bus Company had been adversely affected as a result of the
federal grant to the Borough and requested that the Depart-
ment of Labor make a determination in resolution of the mat-
ter. In a telegram to the Secretary of lLabor dated July 22,
1974, the Borough, responding to the Union's allegations,
contended that it had complied with the law and the terms of
the capital grant contract it executed with the federal
government.

The parties subsequently furnished to my office state-
ments detailing their respective positions and arguments.
At our request, representatives of the Union and the Borough
met in Washington, D.C. on September 4, 1974 with a member
of my staff so that we could solicit additional information
necessary to our deliberations and determinations.
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A-26

I am advised that the parties have heen yvery coopera-
tive during our processing of this case and I wish to com-
pliment both of your organizations and representatiyes in
that respect,

The federally assisted project which has led to the
instant dispute involves the purchase of buses and other
equipment by the Borough for the purpose of establishing
an area-wide transportation system. The capital grant con-
tract of assistance executed by the Borough and the U.S.
Department of Transportation is dated June 19, 1974. Sec-
tion 5 of that contract of assistance sets forth the terms
and conditions for employee protection certified by the
Department of Labor by letter to the Urban Mass Transporta-
tion Administration dated January 14, 1974, The employee
protective terms and conditions are set forth in pertinent
part, as follows:

The Public Body agrees that the following terms and
conditions shall apply for the protection of employees
in the mass passenger transportation industry in the
service area of the project,

a. The project shall be carried out in such a manner
and upon such terms and conditions as will not in
any way adversely affect employees in the mass
passenger transportation industry within the ser-
vice area of the project.

b. A1l rights, privileges and benefits (including pen-
sion benefits) of employees (including employees
already retired) shall be preserved and continued.

c. No employee shall be laid off or otherwise deprived
of employment or placed in a worse position with
respect to compensation, hours, working conditions,
fringe benefits, or rights and privileges pertain-
ing thereto at any time during his employment as a
result of the project, including any program of
efficiencies or economics directly or indirectly
related thereto. An employee shall not be regarded
as deprived of employment or placed in a worse pos-
tion with respect to compensation, etc., in case of
his resignation, retirement, death, dismissal for
cause,. or failure to work due to disability or
discipline.
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h., The Public Body agrees that any controversy respect-
ing project's effects upon employees, the interpre-
tation or application of these conditions and the
disposition of any claim arising thereunder may be
submitted by the employees or their representative,
to the determination of the Secretary of Labor,
whose decision shall be final.

*
*
*

j. The Public Body will post, in a prominent and acces-
sible place, a notice stating that the Public Body
is a recipient of federal assistance under the Urban
Mass Transportation Act and has agreed to comply
with the provisions of Section 13(c) of the Act,

The notice shall also inform employees of their
right to invoke the jurisdiction of the Secretary
of Labor in accordance with item "h" above.

The Union contends that the Borough has failed to comply
with subparagraph "b", "c" and "j" above. These allegations
are made on behalf of eleven (11) former employees of the
Area Bus Company.

For the period July 1, 1972 to June 30, 1974 the City of
Anchorage contracted with the Area Bus Company to operate,
maintain, and manage a demonstration transportation project
which was assisted by federal funds under the Urban Mass
Transportation Act of 1964, as amended. The Area Bus Com-
pany recognized Teamsters Local 959 as the sole and exclusive
bargaining representative for the employees performing the
demonstration transportation service it was providing under
contract with the City of Anchorage. Collective bargaining
agreements were executed by the Area Bus Company and Team-
sters Local 959 on July 27, 1972 and June 26, 1974.

The demonstration project terminated on June 30, 1974,
The Borough initiated service on July 1, 1974. The Borough
service included those routes that had formerly been served
by the demonstration project. The Borough also served addi-
~tional area and increased the pumber of trips over the demon-
stration project routes. .
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Employees for the Borough's transportation service
were hired through the Borough's normal civil service hir-
ing procedures, Apparently none of the Area Bus Company em-
pioyees filed for positions on the Borough system and it is
unclear as to exactly what steps, if any, were taken initi-
ally by the Borough to contact and hire these people. On
July 1, 1974, Teamsters Local 959 complained to the Borough
Assembly about this situvation and the Assembly ordered that
the Borough hire the former Area Bus Company employees,
Eleven (11) employees of the Area Bus Company subsequently
accepted employment with the Borough., The Union contends,
however, that these employees are not being provided bene-
fits equivalent to those they enjoyed with the Area Bus Com-
pany, to include their collective bargaining rights, The
Union argues that the employee protective terms and condi-
tions of Section 5 of the grant contract of assistance re-
quires continuation of benefits and working conditions for
these employees equivalent to those set forth in the collec-
tive bargaining agreement executed by the Union and the Area
Bus Company and, fuvrther, continuation of the employees'
collective bargaining rights,

I cannot agree., The basic purpose of Section 13(c) of
the Urban Mass Transportation Act is to provide to employees
in the urban mass transportation industry a measure of pro-
tection from adverse effects which may arise as a result of
federal assistance, In the instant case, the adverse effect
on the emplioyees of the Area Bus Company cannot be considered
to have resulted from the federal assistance to the Greater
Anchorage Area Borough. On the contrary, it was the termi-
nation of the demonstration project, of fixed duration to
begin with, which resulted in the effect upon the employees.

The Union argues that the Borough, as a successor to the
demonstration project operation or the prior bus service of
extremely limited and specialized nature, must continue the
rights, privileges, and benefits of the employees who worked
on the demonstration project. 7To accept the Union's argument
would mean that the manner in which the City chose to operate
the demonstration project (i.e., by contract with the Area
Bus Company which in turnm entered into a collective bargain-
ing agreement with the Union) would establish the rights and
benefits applicable to the operation of the Borough's newly-
formed area-wide transportation system. 1[I do not believe
that was the intent of Congress -in Section 13(c).
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Although I cannot find that the Borough has an obliga-
tion under the employee protective requirements to continue
the terms and conditions of employment enjoyed by the Union-
represented employees who performed the demonstration ser-
vice, I am concerned with the fact that for some regason these
employees were not hired by the Borough until after the Bor-
ough Assembly ordered them to be hired and that this occurred
after 411 jobs on the Borough's new system had apparently
been filled. The record is not perfectly clear as to why
such action was necessary. The Borough representative stated
in the September 4, 1974 meeting that he thought that an
effort had been made to contact these employees at the time
the Borough was hiring for its operation. It would appear
to me that these employees who had served the community of
Anchorage for two (2) years should have been afforded some
priority to the Jobs on the Borough's system. It is my
understanding that these employees have now all been hired
and are considered for purpose of employment to have begun
service on July 1, 1974, It is my further understanding
that these employees will shortly all be in driver positions.
Because the Borough Assembly took what I feel was appropri-
ate action in ordering the hire of these people, I do not
need to address this matter further.

Based on the foregoing and pursuant to Section 5h of
the contract of assistance executed by the Greater Anchorage
Area Borough with the U.S5. Department of Transportation. It
is hereby determined that the Borough has not violated the
employee protective terms and conditions set forth in Sec-
tion 5 of that contract.

/s/
_Paul J, Fasser, Jr.
Assistant Secretary of Labor
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EMPLOYEES v. METROPOLITAN DEP Case No. 75-13c-]
SUBURBAN BUS AUTHORITY March 11, 1975

Summary: The employees each clatmed a loss of five days of annual
vacation and requested 13(c) protection of those prectise benefits.
A review by the Department of Labor revealed that each Claimant
had received five additional personal days, plus salary increase
and (with one exception) additional paid holiday, which he did
not have prior to the acquisition by the Authority. The Depart-
ment determined that the substitute benefits were of equal or
greater value than those bénefits lost by the Claimant, The

clatm was dented.

DETERMINATION

This is in reference to the request filed by the
Claimant's attorney on behalf of 30 salaried employees of
the Metropolitan Suburban Bus Authority for a determination
as to whether they have been deprived of certain benefits
which are protected under Section 13(c) of the Urban Mass
Transportation Act of 1964, as amended, as a result of a
federal urban mass transportation grant to Nassau County,
New York (Project No. NY-03-0050).

The United States Department of Transportation and
Nassau County, New York, executed a capital grant contract
(Contract No. DOT-UYT-1018) on July 10, 1973 for the purpose
of providing financial assistance to the County under the
Urban Mass Transportation Act of 1964, as amended, to assist
it in the purchase of the assets of ten pr1vate transporta—
tion companies, among other things.

Section 5 of the capital grant contract contains the
employee protection requirements pursuant to Sections 3(e)(4)
and 13(c) of the Act under which the County agreed to carry
out the project. That Section incorporates by reference an
employee protection agreement entered into on March 23, 1973
by the County, the Amalgamated Transit Union, and the Trans-
port Workers Union of America.
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The aforementioned Project was certified by the Depart-
ment of Labor on April 206, 1973 on the condition that the
March 23, 1973 agreement be incorporated in the contract of
assistance by reference, and on the further condition that
employees in the service area of the project not represented
by the unions signatory to the March 23, 1973 agreement be
afforded the same level of protection as is afforded to
members of the union under that agreement,

The 30 Claimants whose case is being reviewed herein
are not represented by a labor organization and, therefore,
may seek to have the Department of Labor determine whether
they have been afforded the protection they are entitled to
under Section 13(c) of the Act.

By letter dated July 26, 1974, addressed to a member of
my staff, counsel stated that some fifteen dispatchers re-
tained by him as clients had their entitlements to annual
paid vacation reduced from five weeks to four weeks follow-
ing the County's takeover of the ten private bus companies.
In his letter counsel requested that the Department of Labor
make a determination on this matter.

In subsequent correspondence between counsel and the
Deputy Nassau County Attorney, a copy of which was forwarded
to the Department of Labor, Claimant's counsel stated that
upon takeover a total of 30 employees, rather than the 15 he
had originally indicated, had their annual paid vacation
leave reduced from five weeks to four weeks.

In response to our request for its views on the matter,
the County takes the position, in a-letter dated November 11,
1978, that none of the employees represented by Claimant's
counsel are entitled to a fifth week of vacation. The County
contends that the position of the aforementioned employees
was not "worsened" upon takeover as that term is used in Sec-
tion 13(c) of the Act but, on the contrary, that their posi-
tion was substantially improved. The County maintains that
when Claimants became employees of the Metropolitan Suburban
Bus Authority they became eligible for five personal leave
days in addition to four weeks' paid vacation. Further, the
County contends they received substantial increases in their
salaries and additional paid holidays upon date of employ-
ment with the Authority. The County is of the opinion that
this combination .of circumstances improved the position of
the 30 Claimants to the extent that they are not entitled to
restoration of their fifth week of paid vacation.
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The personal leave policy of the Metropolitan Suburban
Bus Authority provides in pertinent part for leave for per-
sonal business including religious observance without any
charge against accumulated vacation or overtime credits, An
employee of the Authority is credited with five personal
leave days upon date of employment and each year on the anni-
versary of such date,. Limitations upon its use are that it
is not cymulative and that it may be drawn only at a time
convenient to the appointing officer and must be approved by
that officer in advance,

Upon takeover, the weekly salaries of the 30 employees
involved in the instant dispute increased by a range of from
approximately 7 percent to 37 percent., In December of 1973,
the 30 Claimants received additional salary increases. With
respect to holidays, all of the Claimants became entitled to
11 holidays upon takeover. Prior to acquisition one Claimant
received 11 holidays, twenty-three received 10 holidays, and
six received 9 holidays and one personal leave day.

Paragraph (5) of the March 23, 1975 Section 13(c) agree-
ment provides, among other things, that "No employee of an
acquired system shall suffer a worsening of his wages, seni-
ority, pension, sick leave, vacation, health and welfare in-
surance, or other benefits by reason of his transfer -to a
position with the County or its contractor." (Underscoring
added,) The Department of Labor does not interpret this lan-
guage as precluding the parties from substituting for the
aforementioned benefits offsetting rights, privileges and
benefits of equivalent or greater value. Indeed, with re-
spect to employees represented by a Tabor orgarnization, Such
rights, privileges and benefits as mentioned in paragraph (5)
of the Section 13(c) agreement may be modified pursuant to
collective bargaining of new contract terms or through the
negotiation of implementing agreements pursuant to paragraph
6{(b) of the 13(c) agreement.

The collective bargaining process is not available to
the employees involved in the instant dispute; however, the
Department of Labor regards the loss of the Claimants® fifth
week of vacation as equitably offset by the substitution of
five personal leave days. Salary increases and additional
holidays also, to some extent, contribute to the finding that
these employees' present terms and conditions of employment
are at least equivalent to their terms and conditions of em-
ployment prior to the takeover.
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The Department of Labor recognizes the possibility that
prior to the takeover certain employees whose cases haye
been reviewed herein may have customarily made vacation plans
on the basis of five weeks of consecutive vacation leave,
We would urge, therefore, that the County allow these employ-
ees to take their personal leave wherever possible as a fifth
week of vacation.

Based on the foregoing, it is hereby determined that the
30 employees here involved have not been adversely affected
pursuant to Section 5 of capital grant contract DOT-UT-1018
with respect to their vacation entitlement.

/s/
Paul J. Fasser, Jr.
Assistant Secretary of Labor
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STEPHENS v. TALLAHASSEE-LEON DEP Case No. 75-13c-3
COUNTY TRANSIT SYSTEM April 14, 1975

Summary: The Petitioner alleged demtal of protected bargaining
rights with respect to representation and untion recognition. The
Department denied the claim because the alleged rights were not
shown to exist prior to the project's certification. Additional
claims of discrimination on the basis of union activity were not
specific enough to permit a ruling.

DETERMINATION

This is in response to your claims that the Tallahassee-
Leon County Transit System (TALTRAN) is in non-compliance
with the employee protective terms and conditions certified
by the Department of Laboripursuant to Section 13(c) of the
Urban Mass Transportation Act of 1964, as amended, in connec-
tion with an application for federal urban mass transporta-
tion assistance filed by TALTRAN with the Department of
Transportation (Projeect No. FL-03-0030). These terms and
conditions were made part of the contract of assistance exe-
cuted by TALTRAN and the Department of Transportation under
which federal assistance was provided for purchase of the
assets of a private transportation system and new buses. In
your letters you request that federal funds under UMTA be
suspended for the City of Tallahassee until there has been a
resolution of the dispute between your union and the City,
and disposition of the alleged violations of the employee
protective arrangement and other alleged discriminatory acts
by the City of Tallahassee.

We have carefully reviewed the contents of your corre-
spondence and have had discussions with representatives from
that office. From those discussions I understand that efforts
are continuing with regard to the pending discrimination suit
filed by the Department of Justice against the City of Talla-
hassee, Florida (Civil Act Number TCA-74-30). Copies of your
correspondence have been forwarded to these offices and we
have offered to assist them in any way possible with their
investigations.
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As you know, the employee protective terms and condi-
tions applicable to Project Number FL-03-0030 were set forth
in a letter of certification dated December 6, 1973, from
the Department of Labor to the Urban Mass Transportation
Administration, A copy of that letter has previously been
forwarded to you. The terms and conditions contained in
that Jetter of certification were issued on the basis of a
determination that the employees in the service area of the
project were not represented by a labor organfzation. The
non-union status of these employees was unchanged at the
time of acquisition of the transit system by TALTRAN.

Therefore, we can find no basis for considering the cur-
rent labor dispute as a violation of the requirement under
Section 13(c) (2), UMTA, to continue collective bargaining
rights. In this instance, the Department of Labor has no
authority to decide questions concerning representation or
union recognition disputes. If you so desire, you shouild
continue to pursue remedies in these matters under the State
of Florida or other applicable laws.

With regard to your complaints that employees were term-
inated for union activity and were discriminated against to
the application of benefits provided in the employee protec-
tion arrangement, the Secretary of Labor cannot rule on a
generalized complaint such as you raise. However, any indi-
vidual employee who has a claim arising under the employee
protective arrangement may submit the claim to the Secretary
of Labor pursuant to 1tem 8 of the protective terms and con-
ditions certified by the Department of Labor on December 6,
1973. Any employee wishing to pursue such an avenue should
address a letter to my office setting forth in as much detail
as possible the nature of the claim. Upon receipt of such
information, we will evaluate the issues raised and determine
what action, if any, the Department of Labor should take in
the matter.

Finally, on the basis of the information submitted in
connection with the employee protection requirements of Sec-
tion 13(c) of the Act, we can find no reason to request any
suspension of federal assistance at this time.

/s/
Paul J. Fasser, Jr.
Assistant Secretary of Labor
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TUTTLE y. CENTRAL OHIO DEP Case No, 75-13c-4
TRANSIT AUTHORITY June 11, 1975

Swmmary: The employee claimed he had not received any dismissal
benefits after he had been terminated by the Authority-as required
in the existing Section 13(c) agreement. The Department of Labor
revealed the employee had been terminated for excessive absentee-
ism. The claim was denied.

DETERMINATION

This {s in response to your letter dated May 28, 1975,
in which you refer to a possible violation of the employee
protective arrangement certified by the Secretary of Labor
by letter dated May 15, 1973, in connection with a grant
application filed by the Central Ohio Transit Authority
(COTA) under the Urban Mass Transportation Act of 1964, as
amended, {Act) to finance in part the acquisition of the
Columbus Transit Company (Project No. 0H-03-0018). Specifi-
cally, you describe the circumstances leading to your dis-
charge from employment by COTA as the basis for your claim.

I have enclosed a copy of the protective terms and con-
ditions as well as a copy of the certification letter for
the above cited project for your review. You.will note that
paragraph 2 on page two of the May 15, 1973, letter requires
that employees of the Columbus Transit Company other than
those represented by the union be afforded substantially the
same levels of protection as are afforded to union members
under the March 26, 1973 protective agreement. Section 7 of
that agreement states in pertinent part:

No employee represented by the Union shall be laid off

or otherwise deprived of employment, or placed in a worse
position with respect to compensation, hours, working con-
ditions, fringe benefits, or rights and privileges pertain-
ing thereto, as a result of the Project. An employee shall
be retained in service by the Authority unless or until
laid off for reasoms unrelated to the Project or until his
employment terminates on account of his resignation, death,
retirement or dismtssal for cause in accordance with agree-
ments then in effect.
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After carefully reviewing the material you have prgvided to
us, we are unable at this time to find sufficient evidence
to merit considering your discharge as possibly a depriva-
tion of employment resulting from the Project. Rather, it
appears on the basis of your letter that you were d1smlssed
for reasons of absenteeism.

If you have additional information concerning the cause
for your discharge which you believe related it to the fed-
erally assisted project, we would of course give further
appropriate consideration to this matter.

If you would Tike to discuss your situation with a rep-
resentative of my office, please contact [the Division of
Employee Protections].

/s/ .
Paul J. Fasser, Jr.
Assistant Secretary of Labor
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PRICE v, SEATTLE, WASHINGTON DEP Case No. 75-13c-6
August 28, 1975

Summary: The employee claimed a vtolation of his Section 13(e)
protections when he was discharged for refusing to join the labor
organtzation. A review by the Department of Labor revealed that
he had been dismissed after he failed to Join the labor organiza-
tion as required by the exisiing collective bargaining agreement.
The Department determined the employee was terminated for just
cause. The claim wae dentead,

DETERMINATION

This letter follows a phone conversation you had with a
member of my staff regarding correspondence dated February 20,
1975, addressed on behalf of your client, the Claimant, to
the Administrator, Urban Mass Transportation Administration,
which was subsequently forwarded to my office for review.

In your letter you claim a violation of the Claimant's
rights under the employee protective arrangement certified
by the Secretary of Labor on January 19, 1973 pursuant to
Section 13(c) of the Urban Mass Transportation Act of 1964,
as amended, in connection with a federally financed urban
mass transportation project involving the acquisition of the
Metropolitan Transit Corporation (M¥C) by the Municipality of
Metropolitan Seattle (Metro). You state that the alleged vio-
lation resulted from the Claimant's discharge from employment
by Metro following his refusal to join Local Division 587 of
the Amalgamated Transit Union (ATU) as required by the col-
lective bargaining agreement then in effect between Metro and
ATU Local Division 587. ’

According to your letter, the Claimant’s refusal to join
Local Division 587 after the acquisition was motivated by his
concern that "his old pension plan would become worthless
since no further contributions would be made to the plan, and
the fact that he would receive-no credit for his prior ser-
vice ta his former employer under the State pension plan."
Claimant believed that these eventualities would constitute
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A-39

a worsening of his rights and conditions of employment in
contravention of the protections afforded by the employee
protective arrangement.

I have enclosed, pursuant to your request, a copy of
Section 13(c) of the Urban Mass Transportation Act—and the
certified protective terms and conditions, You will note
that Section 2 on page two of the protective arrangement
reflects the requirements of Section 13(c) of the Act that
protective arrangements fnclude provisions for "the preser-
vation of rights, privileges and benefits (including the
continuation of pension rights and benefits) under existing
collective bargaining agreements or otherwise."

The protective arrangement executed by Metvro and ATU
Local Division 587 does not specifically detail the manner
in which pension rights and benefits are to be continued.
Generally, in the case of an acquisition, these matters are
resolved through arrangements under which the public body,
after the acquisition of a system, will guarantee the con-
tinuation of pension ‘payments to those already retired and
future pensions for those employees who are not eligible un-
der an applicable public plan or will not be able to obtain
enough years of service under such a plan to qualify for ben-
efits equivalent to those they would have received under
their previous pension plan., How these special arrangements
are financed and carried out depends on local laws and con-
ditions, but the overall result must be that the employees
are not worsened as a result of the federally assisted
project.

As an affected employee at the time of the acquisition
by Metro, the Claimant was guaranteed pension rights and
benefits equivalent to those provided under his former plan.
On the basis of the information provided to us, we are unable
to conclude that the issues raised by the Claimant, and the
consequences of his actions taken in furtherance thereof,
constitute violations of the Section 13(c) protective terms
and conditions.

Rather, your client was discharged for his failure,
following notification of the requirement by both Metro and
the ATU, to transfer his local division membership in accord-
ance with the collective bargaining agreement then in effect
between ATU Local 587 and the Municipality of Metropolitan
Seattle. Section 5 of the employee protective arrangement
provides in pertinent part that:
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Such protections and benefits shall not be available, .
however, to any employee laid off in accordance with
applicable agreements for reasons unrelated to the
project or whose employment has terminated on account
of his regignation, death, retirement, or dismissal
for cause in accordancée with agreements then in .
effect,... (emphasis added)

As an employee dismissed for cause in accordance with the
collective bargaining agreement, the Claimant would not be
eligible for the protections and benefits provided by the
protective arrangement,

/s/

_Paul J. Fasser, Jr.
Assistant Secretary of Labor
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SALARIED EMPLOYEES v, NASSAU'COUNTY DEP Case No.-75-13c-7
' January 30, 1975

tected benefits pursuant to Section 13(c) of the Urban Mass Trans-
portation Act of 1964, as amended. The Authority argued that the
Claimants were not employees within the meaning of the Act. A re-
view by the Department of Labor revealed that some of the Claimants
were eligible employees while the remaining were found not to be
employees. The Department further determined that the eligible
employees were entitled to certain benefits from the Authority.

DETERMINATION

This is in reference to the claims made by the Claimants
that they have been deprived of certain benefits which are
protected ynder Section 13(c) of the Urban Mass Transporta-
tion Act of 1964, as amended, as a result of an urban mass
transportation capital grant project involving the acquisi-
tion of ten private transportation companies by Nassau
County, New York (UMTA Project No. NY-03-0050).

On July 10, 1973, the U.S. Department of Transportation
and Nassau County, New York executed a capital grant contract
pursuant to the Urban Mass Transportation Act of 1964, as
amended (Contract No. DOT-UT-1018).

Section 5 of the capital grant contract contains the
employee protective requirements pursuant to Section 3(e)4s
and 13(c) of the Urban Mass Transportation Act under which
the County agreed to carry out the project. That section
incorporates by reference a "Section 13(c) agreement” exe-
cuted on March 23, 1973, by the County, the Amalgamated
Transit Union, and the Transport Workers Union of America.
The project was certified by the Department of Labor on
April 20, 1973, on the condition that the March 23, 1973
agreement be included in the contract of assistance, by
reference, and on the further condition that employees of
urban mass transportation carriers within the service area
of the project not represented by a labor organization be
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afforded substantially the same Jevels of protection as are
afforded to members of the unions under the March 23, 1973
agreement. The employees here involved are not represented
by a union. The Secretary of Labor, therefore, has juris-
diction to resolve disputes as to the appropriate applica-
tion, interpretation, and enforcement of the protective
arrangement in their situations.

The CYaimants have filed claims with the County request-
ing payment of the difference in their earnings as employees
of the private transportation carriers before the County's
takeover and their earnings as employees of the Metropolitan
Suburban Bus Authority subsequent to that takeover. One
Claimant has filed a claim for a supplementary pension bene-
fit which was discontinued upon the County's takeover. With
respect to each of the four Claimants, the County has taken
the position they do not qualify as "employees” as that term
is used in Section 13(c) of the Act.

At my request, a meeting chaired by a member of my staff
was held in New York City on September 6, 1974, for the pur-
pose of ascertaining and inquiring into the respective posi-
tions of the parties to these disputes. The four Claimants
and representatives of the County participated in that meeting.

Before discussing the specific facts involved in the
individual cases consolidated herein, some general comments
on the common issue invoived in all four cases are in order.

The term "employee" is not defined in the Urban Mass
Transportation Act. The legislative history of the Act as
expressed in the debates prior to its enactment indicates
that the omission was intentional and that the term "employ-
ee” was intended to be understood according to its meaning in
other laws. Section 13(c) was in large part derived from
Section 5(2)(f) of the Interstate Commerce Act. Although the
Interstate Commerce Act does not include a definition of the
term "employee,” a limited number of cases have arisen over
the years in which that term has been interpreted and applied.
Because of the relationship of Section 13(c), UMTA, and Sec-
tion 5(2)(f), ICA, considerable weight must be attached to
the principles set forth in those cases.

Cases arising pursuant ta Section 5(2)}(f) of the Inter-
state Commerce Act indicate that "'employee' surely does not
include the principal managers of a railroad who ordinarily
are in a position to protect themselves from the consequences
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of a consolidation.” See, . Edwards v. Southern Railway Com-
pany, 376F 2d 665, and.-Finance Docket No. 21510, the Supple-
‘mental Report of the Interstate Commerce CommISSIon on the
NorfoTk and Western Railway Company and New York, Chicago,
and St. Louis Railroad Company Merger, p. 825. o

The District Court in McDow v, lLouisiana Southern Rail-
way Company 219F 2d 650, indicated that study of the legis-
Tative history of Section 5(2)(f) of the Interstate Com-
merce Act "leaves no doubt that the term 'employee’ as used
herein does not include the vice president and general mana-
ger of a railroad."”

The Regional Rail Reorganization Act of 1973 provided
for extensive employee protections. That Act contains a def-
inition of the term "employee of a railroad in reorganiza-
tion,” as follows:

"'employee of a railroad in reorganization' means a per-
son who, on the effective date of a conveyance of rail
properties of a ratlroad, has an employment relationship
with either said railroad in reorganization or any’
carrier...except a president, vice president, trea-
surer, secretary, comptroller, and any person who
performs. functions corresponding to those performed

by the foregoing officers;"

Although the Urban Mass Transportation Act was passed
nine years prior to the Regional Rail Reorganization Act, some
significance can be attached to the definition of employee
set forth in the latter enactment. The protective provisions
contained in both Acts derived from the same history. In both
cases, the Congress wanted to afford a measure of protection
to those who had worked in the transportation industry and
would be affected by actions taken in furtherance of the na-
tional policy expressed in the legislation.

The Interstate Commerce Act and the Regional Rail Reor-
ganization Act, as discussed above, have direct relevance to
the gquestion presented for determination herein. We have been
unable to discover other legislation having similar relevance.
On the basis of our review, we conclude that the term "employ-
ee"” as used in the Urban Mass Transportation Act should be
broadly construed and should be_ considered to encompass all
but the top level, individuals performing functions correspond-
ing to cited positions cited in the definition of "employee of
a railroad in reorganization” in the Regional Rail Reorganiza-
tion Act.
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Because job titles may vary from carrier to carrier as
a result of size, administrative policy, and other factors,
decisions as to whether a particular tndividual qualifies
as an "employee” within the meaning of the Act must be
based on the actual functions the individual performs,
Whenever the Department is confronted, as to the in-
stant cases, with a dispute as to whether individuals qual-
ify as “"employees,” it will be necessary to reyiew the posi-
tion, duties, and responsihilities of each Claimant sepa-
rately in order to determine their relative position in the
hierarchy of management, In such a review, attention will
be focused on the extent to which the individual Claimants
impact upon management policy and whether they exercise inde-
pendent judgement and discretion of the type generally assoc-
ciated with top level management,

With that by way of background, I will now turn to the
specific cases requiring a determination herein,

CLAIMANT #1

Upon the County's acquisition, Claimant #1 was retained
as an Industrial Engineer with the successor operator, the
Metropolitan Suburban Bus Authority, His beginning salary
with the Authority was $14,000 annually. Effective January 1,
1974, the Claimant’s salary with the Authority was increased
to $15,400. His total salary from the private carriers for
the year prior to the County's takeover amounted to $18,901.20
which the Claimant contends. should be his protected level of
earnings pursuant to Section 13(c). )

From approximately 1965 until October 1970, the Claimant
worked during the summers at Stage Coach Lines, Inc. while
attending college. Beginning in the fall of 1970, the Claim-
ant was hired on a full-time basis at Bee Line, Inc., Utility
Lines, Inc., and Stage Coach Lines, Inc., where he held the
titles of Assistant Superintendent, Assistant Treasurer, and
Assistant Secretary, respectiyely,

As Assistant Superintendent of Bee Line, Inc., the
Claimant was responsible for marketing programs. In this
capacity hHe reported directly to the Treasurer and the Presi-
dent, his father, who was controlling shareholder of Bee
Line, Inc. He also assisted the Superintendent of Transpor-
tation, interviewed applicants for jobs, and acted as a com-
pany spokesman along with other officers at business meetings.
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As Assistant Treasurer at Utility Lines, Inc., the
Claimant made on-route inspections and made route and run
changes. In that capacity he reported directly to his
father who was the sole shareholder in the company.

At Stage Coach Lines, Inc., the Claimant took-care of
the payroll and daily receipts. He ensured that the daily
deposits were made. Further, the Claimant made inspections
of service and redesigned routes. In these roles, he re-
ported directly to his father who was a principal shareholder
in the company. While working for Stage Coach Lines, Inc.,
the Claimant also held the position of General Manager on a
temporary basis,

As a company official at both Stage Coach Lines, Inc.
and Utility Lines, Inc., the Claimant had the authority to
suspend employees, Also, he enjoyed special privileges 1im-
ited to a select few company officials.

The Department of Labor recognizes and is sympathetic
to the loss of earnings which the Claimant has incurred.
However, in making this determination, the Department is ob-’
ligated to be consistent with the entire history of employee
protective measures. The Claimant occupied the corporate
officer positions in two companies of the so-called "Carter
Group” and stood in a unique personal relationship to the
controlling shareholders. See Edwards v. Southern Railway
Company 376F 2d 668. Indeed, he was one of approximately
five persons who served simultaneously in the top echelon of
the three companies in the Group. He was hired without hav-
ing to be interviewed and attained instant managerial status.
His position was not covered by any collective bargaining
agreement. While he served as somewhat of an apprentice in
certain managerial tasks while learning the business opera-
tions of the companies, he exercised an unusual amount of
responsibility for someone of his experience,

Based on the foregoing, it is hereby determined that
Claimant #1 was not serving in a position which would
qualify him as an "employee” under Section 13{c) of the Urban
Mass Transportation Act of 1964, as amended, and therefore is
not eligible for the protective benefits provided for pursu-
ant to that section.
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CLAIMANT #2

At the time of the County's acquisition, Claimant #2 was
serving as Vice President and General Manager of the Hemp-
stead Bys Corporation. The Claimant's salary for_the year
immediately prior to the June 2, 1973 acquisition of the pri-
vate carriers by Nassau County was $23,283. Upon acquisition
of the private systems by the County, the Claimant's annual
salary as a-supervisor with the successor operator, the Metro-
politan Suburban Bus Authority, was reduced to $18,000 a year,
which is his present annual salary.

The Claimant began his employment with the Hempstead Bus
Corporation in 1939 as a bus operator, After serving in that
capacity for approximately eleven years he became a cashier.
In 1960 he was given the title of Vice President of the Cor-
poration and in 1968 began serving as Vice President and
General Manager.

As Vice President and General Manager of the Hempstead
Bus Corporation, the Claimant was responsible for all opera-
tions of the private carrier. He reported directly to the
sole owner of the Corporation. He was responsible for the
annual financial reports that are required to be filed by a
corporation pursuant to the Transportation Law of the State
of New York. <Claimant had the authority to hire and fire.
He represented management during grievance proceedings and
collective bargaining negotiations, and participated as a
company spokesman at business meetings and conventions. Dur-
ing the owner's 3 to 4 month annual winter vacation, the
Claimant was the officfal in charge of the entire operation
of the Corporation, .

The Claimant enjoyed a number of benefits limited to a
select few company officials, including yearly membership in
a local rotary club and complete automobiie insurance cover-
age. He attended industry conventions at company expense.
Examination of the record in Claimant #2's case reveals that
although he progressed through the ranks to his eventual
position as Vice President and General Manager, once in that
capacity, he was charged with formulating and effectuating
top Tevel managerial policy and exercised extensive latitude
in making independent decisions of the type required by the
highest management level positions.

Based on the foregoing, it is hereby determined that

Claimant #2 was not occupying a position which would qualify
him as an "employee"” under Section 13(c) of the Urban Mass
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Transportation Act of 1964, as amended, and therefore is not
eligible for the protective benefits proyided for pursuant to
that section. :

CLAIMANT #3

Upon acquisition Claimant #3 was retained as a Senior
Bookkeeper with the successor operator, the Metropolitan
Suburban Bus Authority, Her beginning salary with the Au-
thority was approximately $15,000. Since June 2, 1973, the
date of takeover, Claimant #3 has received two promotions and
she is presently the Manager of Accounting in which position
she earns approximately $16,000 annually.

At the time of the acquisition of the ten private trans-
portation companies in the Nassau County area, the Claimant
had been working for one or more of the private carriers for
41 years. She began her career with Bee Line, Inc., as a
clerk and progressed to managerial positions with Bee Line,
Inc., and two other carriers beginning in 1963. Her titles
Just prior to takeover were Secretary of Bus Line, Inc., Sec-
retary-Treasurer of the Rockville Centre Bus Corporation and
Secretary of Utility Lines, Inc. She also worked for Stage
Coach Lines, Inc., in a clerical capacity but held no cor-
porate title with that company. She received a total remun-
eration of $13,665.60 from Beg Line, Inc., $1,744 from Rock-
ville Centre Bus Corporation, $5,000 from Utility Lines, Inc.,
and $600 from Stage Coach Lines, Inc., or a total of $21,009.60
for the year prior to the County's acquisition of the private
companies.

As Secretary at Bee Line, Inc., the Claimant was respon-
sible for supervising 12 office employees. In this capacity
she had the authority to hire, fire and plan vacations, and
set wage levels for these employees.

At Bee Line, Inc., Utility Lines, Inc., and Rockville
Centre Bus Corporation, the Claimant's duties entailed, among
other things, compiling and maintaining complete and final
statistical records, including the general ledgers, preparing
diesel and withholding tax records, procuring office equip-
ment, and general supervision of accounting. Claimant #3
also verified annual and quarterly financial reports that
are required to be filed pursuant to State law.
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Although Claimant #3 held varying corporate titles and
was paid from an account especially set up for corporate
officers, it has not been conclusively established that she
had any involvement in the formulation of company policy.

She did not attend Board of Trustees or Board of Directors
meetings. Her authority was strictly limited to the account-
ing area and it appears that basic decisions in her area

were reviewable by higher authority. She had no budgetary
responsibilities for the office which she supervised. Claim-
ant exercised control over 12 people out of a universe of
more than 300 that worked for the companies she held posi-
tions with. Her verification of records appears to have in-
volved only correction of errors in computation and l1ittle,
if any, decisions relating to those statistics. Claimant's
principal responsibility was to compile and maintain all rec-
ords pertinent to the operation of the organization and she
appears to have exercised little, if any, influence on mana-
gerial policy. ~

Although Claimant carried the title of Secretary and
Secretary-Treasurer in the positions she occupied, the func-
tions she was required to perform were not those normally
associated with positions carrying those titles. <Claimant's
duties appear to correspond more to those of an office mana-
ger than a Secretary or Treasurer of a company.

Based on the foregoing, it is hereby determined that
Claimant #3 performed functions which qualify her as an
“employee" under Section 13(c) of the Urban Mass Transporta-
tion Act of 1964, as amended, and therefore is entitled to a
displacement allowance as set forth in paragraphs 8(b) and
(22) of the Section 13(c) agreement executed between Nassau
County, the Amalgamated Transit Union, and the Transport
Workers Union of America, dated March 23, 1973, and made
applicable to Project No. NY-03-0050 pursuant to Section 5
of the capital grant contract.

CLATMANT #4

Claimant #4 began his career as a bus operator with the
Rockville Centre Bus Corporation in 1928, While continuing"
to work with the Rockvyille Centre Bus Corporation he was
hired by Bee Line, Inc., in 1940 as an Assistant Superinten-
dent. 1In 1948 he became Superintendent of Transportation of
Bee Line, Inc., and in 1951 he was given the additional title
of Assistant Secretary of Bee Line, Inc. while continuing to
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serve as Superintendent of Transportation for that-company,
For approximately two years prior to his August 31, 1972,
retirement, the Claimant served as General Manager of Bee
Line, Inc.

From September 1972 through May 15, 1973, the Claimant
received a supplementary pension in the amount of $208.33
per month. Upon acquisition of the assets of Bee Lipe, Inc.,
and Rockville Centre Bus Corporation by Nassau County, the
supplementary pension benefit was terminated. He has re-
quested that the County restore his supplementary pension
pursuant to Section 5 of the capital grant contract.

As Superintendent of Transportation with Rockville Centre
Bus Corporation and Bee Line, Inc. the Claimant had responsi-
bility over the operational phase of the companies. In that
capacity he had authority over some 150 bus operators. He
ensured that all schedules were adhered to and took action to
rectify problems whenever they occurred. Additionally, he
had superyisory responsibility over inspectors, dispatchers,
and supervisors, and had the authority to hire, fire, and
discipline personnel. He attended the working sessions of
New York State Motorbus and American Transit Association con-
ventions at company expense. His position was not included
within the collective bargaining unit.

Claimant's title of Assistant Secretary at Bee Line,
Inc., enabled him to sign, along with other company offi-
cials, necessary papers for the purchase of buses and to
accept a summons whenever the need arose.

When the Claimant became General Manager .of Bee Line,
Inc., in 1970, his duties remained basically the same as they
were when he was Superintendent of Transportation; however,
he also began to serve as the company representative in
grievance proceedings in addition to his other duties. He
was responsible for no more persons as General Manager than
he was as Superintendent of Transportation.

The circumstances surrounding the supplementary pension
are somewhat unclear from the record. What is known is that
there was no written agreement relating to receipt of the
supplementary pension; that the Claimant received the supple-
mentary pension for some 21 mopths prior to its termination;
and that since the County takeover, a supplementary pepsion
benefit is being continued in the case of one individual for-
merly in the employ of Utility Line, Inc. Nevertheless, the

U.S. Department of Labor / Labor-Maragement Services Administration


Cathi
Typewritten Text
A-49


ZMPLOYEE PROTECTICNS DIGEST

threshold issue which remains for determination in the in-
stant dispute is whether the Claimant qualifies as an “"em-
ployee" under Section 13(c) of the Urban Mass Transportation
Act,

Although the Claimant played an instrumental_role in the
day-to-day operations of the companies he worked for, it was
never conclusively established that he had any participation
in or responsibility for the formulation of managerial policy.
He did not attend Board of Directors or Board of Trustees
meetings and had no budgetary responsibilities in any of the
positions he held.

The record indicates that the County never challenged
or questioned the Claimant's contention that, besides han-
d1ing occasional grievances, his duties as General Manager
did not differ from his duties as Superintendent of Trans-
portation.

Based on the foregoing, it is hereby determined that
Claimant #4 performed functions which qualify him as an
"employee" under Section 13(c) of the Urban Mass Transpor-
tation Act of 1964, as amended, and therefore is entitled
to continuation of his supplementary pension pursuant to
paragraphs (2) and (5) of the Section 13(c) agreement exe-
cuted between Nassau County, the Amalgamated Transit Union,
and the Transport Workers Union of America, dated March 23,
1973, and Section 5 of the capital grant contract.

/s/
Paul J. Fasser, Jr.
Assistant Secretary of Labor
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KING y. DALLAS, TEXAS DEP Case Noy 75-13c-8
' Octobher 2, 1975

Sumnary: The Petitioner alleged that his job had been_abolished
as a result of federal funds recetved by the City of Dallas, A
review by the Department of Labor revealed that the Petitioner's
job had been abolished for economic reasong unrelated to the fed-
eral funds, When the Petitioner requested that the Department of
Labor take no further action, the case wag closed without issuing
a formal determination,
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BROWN y. WASHINGTON METROPOLITAN DEP Case No. 75-13c-9
AREA TRANSIT AUTHORITY " October 8, 1975

Swmmary: The employee claimed his labor organization had mis-
handled his workmans' compensation award and requested. Department
of Labor intervention. The Department determined it lacked juris-
dietion to hear the clatm because of the Claimant's membership in
a labor organization signatory to a protective agreement pursuant
to Seetion 13(c). The Department advised the Clatmant to pursue
his clatm through his union.

DETERMINATION

This letter follows your September 23, 1975, telephone
conversation with a member of my staff concerning the issues
you raised during your recent visit to the office of Trans-
portation Employee Protections. You expressed particular
concern with the manner in which the Amalgamated Transit
Union represented you in efforts to resolve several of your
workingmen's compensation claims filed during your employ-
ment with the former D.C. Transit Company and the Washington
Metropolitan Area Transit Authority (WMATA).

In addition, you alleged that certain promises made by
your union regarding the calculation of your pension benefits
were not adhered to upon your retirement from WMATA, and you
{eguested resolution of these matters by the Secretary of

abor.

We have carefully reviewed the issues you have raised
and the contents of the material you have submitted and find
that the Secretary of Labor does not have jurisdiction to con-
sider your claims.

As you know, the acquisition of D.C. Transit and two
other Washington area bus companies was financed partially
with federal funds granted by the Department of Transportation
under the Urban Mass Transportation Act of 1964, as amended.
In accordance with the Department of Labor's responsibility
under Sections 3(e) (4) and 13(c) of the Act, and pursuant to
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the provisions of the National Capital Transportation Act of
1972 (Public Law 92-349), the Secretary of Labor certified on
January 5, 1973, an employee protective arrangement on the
basis of an agreement executed by your union and WMATA, The
purpose of that agreement is to protect the interests of em-
ployees against a worsening of their rights and benefits with
respect to their employment as a result of the federally
assisted project. That protective arrangement provides a
procedure for the arbitration of disputes as to its inter-
pretation, application, or enforcement that is available to
union members such as yourself,

The Secretary of Labor does not have authority to inter-
vene in disputes arising under the protective arrangement
where procedures are available .to the parties for the reso-
lution of such disputes. Nor would it be appropriate for the
Secretary of Labor to attempt to Substitute his judgement for
the final and binding determinations provided for in those
procedures. Should you decide to process your complaints
through these channels, we suggest you contact officials of
your union for assistance. '

In addition, the issues you have raised may involve mat-
ters relating to the interpretation and application of the
collective bargaining agreement under which you are covered
and may, therefore, be processed through the grievance pro-
cedures set forth in that contract. If you wish to pursue
these matters further, we again suggest that you contact
officials of your union including, if necessary, officers of
your international union. If after you have contacted your
union you feel that you are not being represented fairly,
your remedy would be through the courts.

/s/ -
_Paul J. Fasser, Jr.
Assistant Secretary of Labor
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CRAYNE v. KANSAS CITY AREA DEP Case No. 76-13c-2
TRANSIT AUTHORITY ' Januvary 13, 1976

Summary: The employee claimed the Authority had violated his rep-
resentation election rights and requested the Department of Labor
to intervene., A review by the Department revealed it lacked juris-
diction to determine this claim. The claim was denied.

DETERMINATION

This is in response to your letter of September 18, 1975
addressed to Mrs. Betty fFord which was forwarded to my office
for review. In your letter, written on behalf of yourself
and 118 other employees of the Kansas City Area Transit Au-
thority, you requested information as to the appropriate
agency that would have jurisdiction over representation
elections involving these individuals and protection of their
rights to join and change unions.

The Department of Labor has no jurisdiction over the A
issues to which you refer. We have discussed the matters you
raise with officials of the Kansas Public Employee Relations
Board and the Missouri State Board of Mediation to determine
if either of those agencies is empowered to resolve represen-
tation issues for employees of the Kansas City Area Transit
Authority. Representatives from these Boards indicated that
no such matter has been addressed by them to date. We sug-
gest, therefore, that you consider submitting a statement to
those agencies outlining your situation with a request for a
ruling as to their jurisdiction in these matters. Should you
pursue this avenue, it would be appropriate to attach all
relevant information concerning your petition before the
National Labor Relations Board. The state agencies may be
contacted by writing to the following addresses:

Public Employee Relations Board
701 Jackson Street, Room™202
Topeka, Kansas 66012

State Board of Mediation

235 East High Street

Jefferson City, Missouri 65101
{314) 751-3614
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In the alternative, you may wish to seek the aid of le-
gal counsel to assist in determining what appropriate actions
you may have for appealing the decision by the National Labor
Relations Board or seeking relief through the courts.

Finally, we have enclosed for your information a copy of
the Urban Mass Transportation Act of 1964, as amended, and
the employee protective arrangement executed pursuant to
Section 13{(c) of the Act in connection with a federal trans-
portation grant involving the Kansas City Area Transportation

Authority.
[s/
Paul J. Fasser, Jr.
Assistant Secretary of Labor
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INLANDBOATMEN®S UNION v. GOLDEN GATE DEP Case No. 76-13c-6
BRIDGE, HIGHWAY AND TRANSPORTATION June 21, 1976
DISTRICT

Summary: A labor organization sought to withdraw its agreement to
the negotiated and certified 13(c) protective provisions. The De-
partment denied the request to withdraw the agreement. The Secre-
tary of Labor's determinations under Section 13(c) are discretion-
ary and not within the scope of the Administrative Procedures Act.

DETERMINATION

This is in reference to your letter of October 29, 1975,
addressed to former Secretary of Labor John T. Dunlop, with
which you enclosed a letter dated October 22, 1975, to the
Secretary from the President of the Inlandboatmen's Union of
the Pacific. 1In that letter he comments on action on our part
to certify a grant of federal assistance under the Urban Mass
Transportation Act of 1964, as amended, to the Golden Gate
Bridge, Highway and Transportation District.

He states that he received a request from the Department
of Labor for the views of the Inlandboatmen's Union (IBU) rel-
ative to the application for operating assistance filed by
the Golden Gate Bridge, Highway and Transportation District,
at a time when the IBU was party to a collective bargaining
agreement with the District. That agreement expired on
July 31, 1975. He further states that representatives of the
District urged the IBU to inform the Department of Labor of
its support for the grant due to the District’s urgent need,
and assured IBU Vice President Seccombe that a new contract
would render complete protection of the employees against a
worsening of their positions with respect to their employment
and that receipt of federal funds would not have an adverse
impact. On the basis of those assurances the President of IBU
prepared a letter dated July 15, 1975, giving IBU support for
approval of the grant.

He states that he has since Tearned that the Marine

Engineer's Beneficial Association (MEBA) declined to approve
or support any UMTA grant while it was negotiating a
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collective bargaining agreement. He maintains that as a
result of the MEBA refusal the Department of Labor withheld
its certification of the application. Subsequent to the
signing of a collective bargaining agreement, the MEBA
acceded to certification of the project, which the Depart-
ment did shortly thereafter, Negotiations betwéen IBU and
the District then stalemated.

Counsel for the Claimants alleges that the IBU was mis-
led by the District, and that the receipt of federal funds
permitted the District to operate in a manner which would
have been prohibited without such funds. He also contends
that the federal funds strengthened the District's position
relative to the collective bargaining negotiations with the
IBU. Counsel for Claimant implies that had the IBU withheld
its approval for the grant, as did the MEBA, the District's
approach to its collective bargaining negotiations with the
IBU would have been different.

Finally, Claimant's counsel contends that the issues
over which the District and the IBU became stalemated in
their collective bargaining negotiations are "directly rela-
tive to the protective provisions of Section 13{(c).” Those
issues concern the wage differentials between ticket agents
and deck hands and the pay differential for evening and
night duty.

On the basis of these circumstances, counse}l states

that the IBU is withdrawing its letter of July 15, 1975,
"as having been made in reliance upon misrepresentation of
fact and intention and, therefore, not binding in any manner

..." He further requests w1thdrawal of the Department of
Labor s certification, recapture of any funds dispersed, and
suspension of further funds “until the misrepresentations up-
on which your certification has been based have been reme-
died." In the event the Department of Labor "does not wish
to take such action as requested by the IBU," a hearing un-
der the Administrative Procedure Act is requested.

The Golden Gate Bridge, Highway and Transportation
District filed an application for operating assistance un-
der Section 5 of the Urban Mass Transportation Act of 1964,
as amended, on April 7, 1975, which was forwarded by the
Department of Transportation on June 5, 1975, for certifi-
cation pursuant to the requirements of Sectlons 5(n)1,

3(e}(4) and 13¢c) of the Act. In accordance with our nor-
mal procedures, by letters dated June 12, 1979, we referred
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copies of the application to labor organizations involved,
including the Inltaudboatment's Union of the Pacific, to en-
able their participation in the development of appropriate
employee protective arrangements,

The Department of Labor subsequently received proposals
regarding the establishment of appropriate employee protec-
tive terms and conditions applicable to the subject grant
from the Amalgamated Transit Union, International Associa-
tion of Machinists and Aerospace Workers and the Transport
Workers Union based on agreements between the parties rela-
tive to previous grants dated May 24, 1974, and May 30,
1974, respectively for the ATU and IAM with the TWU concur-
ring with the May 24, 1974 agreement. By letter dated
July 15, 1975, the Inlandboatmen's Union informed the Depart-
ment of its approval and support of the application, The
Marine Engineer's Beneficial Association, by letter dated
July 1, 1975, voiced its opposition to the grant "until such
time as arrangements are concluded which wil} protect the
[MEBA represented licensed] operators as required by Taw
and provide these members with the appropriate training pro-
gram necessary to assure their continued employment on the
new type of vessels intended to be used by the employer
herein." MEBA maintained that, pending resolution of the
impasse which had arisen over this and other issues in col-
lective bargaining negotiations, it would oppose any grant
to the District on the grounds the federal government should
not subsidize one party over another in a contract dispute.
Counsel for Respondent, attorney for the District, submitted
a response on its behalf, by letter dated September 3, 1975,
to the allegations raised by the MEBA, Counsel stated that
although the two parties had reached impasse -in contract
negotiations the District was making an effort to reach an
accord and that among the issues discussed, none addressed
Section 13(c). 1In response to the concern raised over the
provision of training counsel stated the District's inten-
tion to institute a proper training program. He also stated
that he thought such a program had been agreed on previousiy.

Members of my staff addressed the training program
issue with officials of MEBA and the District with the inten-
tion of facilitating some resolution and the expeditious
certification of the project. We were subsequently advised
by representatives of MEBA and the District that they had
reached a voluntary resolution of their impasse and were
agreeable to our certification of the pending operating
assistance project on the basis of application of employee
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protective terms and conditions set forth in a Section 13(c)
agreement between the parties dated June 11, 1971, The reso-
Tution of the impasse hetween the District and MEBA as to the
existence of appropriate protective arrangements placed the
Department of Labor in a position to certify the project,
That certification was made by letter dated October 14, 1975,
copy enclosed, from the undersigned to the Urbhan Mass Trans-
portation Administrator,

Based on our reyiew of Claimant's counsel's letter, we
are unable to conclude that the certification of the Dis-
trict's operating assistance grant should be withdrawn,

The allegations regarding the manner in which IBU sup-
port for certification was obtained does not alter the fact
that the Department*s certification was made on the basis of
protective terms and conditions which satisfy the requirements
of the Act, The issues which emerged in the IBU's collective
bargaining negotiations with the District appear to be matters
not relevant to Section 13(c) considerations. Certainly we
are unable to construe negotiating those issues as violative
of the Section 13(c) protections. In any event, the Section
13{(c) protective arrangements provide procedures for the reso-
lution of disputes as to their appropriate interpretation,
application or enforcement.

As to Claimant's counsel's request for a hearing, I do
not feel that a hearing is necessary or otherwise appropriate
in this case. The record appears quite clear. Moreover,
determinations by the Secretary of Labor under Section 13{(c)
are discretionary and do not come within the provisions of the
rulemaking or adjudicatory procedures of the Administrative
Procedure Act for an administrative hearing.

/s/
Bernard E. Delury
Assistant Secretary of Labor
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EMPLOYEES v, CHAPEL HILL, DEP Case No, 76-13c-7
NORTH CAROLINA July 13, 1976

Summary: The Claimant alleged the City had fatled to live up to
its obligation to bargain with the labor organization and requested
a determination by the Department of Labor. After.mamerous efforts
to obtatn additional information from the Claimant produced no re-
sponse, the Department closed the case.

DETERMINATION

This is in further response to your letter of January
27, 1976, addressed to former Assistant Secretary of Labor
Paul J. Fasser, Jr,, concerning the interpretation of agree-
ments executed pursuant to Section 13(c} of the Urhan Mass
Transportation Act of 1964, as amended, in connection with
certain employees of Chapel Hill, North Carolina.

On February 3, 1976, a member of my staff discussed the
situation in some detail with you by telephone and requested
that certain additional information be provided to us. Sub-
sequent efforts on his part to reach you, including several
contacts with your answering service, have been unsuccessful.
As a result, we have placed your case in our inactive files,
Unless we hear otherwise from you, we will consider the cir-
cumstances described in your letter to have ameliorated and
assume that you desire no further action on our part.

[s/
Bernard E. DelLury
Assistant Secretary of Labor
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UNITED STATES DEPARTMENT OF LABOR

In re:

NORMAN S. SCHAFFER
{Claimant)
DEP Case No.
and 77-13¢c-1

GOLDEN GATE BRIDGE, HIGHWAY
AND TRANSPORTATION DISTRICT
(Respondent)

Swmmary: This decision supplements the October 4, 1979
interim deceision in this case, in which Claimant was gen-
erally found to be entitled to 13(e) protections. The
specifie details of wage rates, vacation benefits, and
pension entitlements and benefits are set forth in this
supplemental dectsion, which is essentially the result of
negotiations between the parties. C(laimant’s request for
interest and attormey’s fees was not sustarned.

SUPPLEMENTAL DETERMINATION

This concludes the opinion of the Secretary of Labor in
the above dispute over certain employee protections to which
Claimant is entitled under Section 13(c) of the Urban Mass
Transportation Act of 1964, as amended (UMTA). This decision
supplements the October 4, 1979 interim Determination in this
case. Therein it was found that the Claimant had general en-

titlements to employee protections in certain categories.
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The receord at that time was incomplete and the Department of
Labor retained jurisdiction in this matter to h&ar the par-
ties with respect to the specific details of wage rates,
hours, vacation benefits, pension entitlements and benefits,
and related facts. The hearing was held in San Francisco on
October 19, 1979 by a hearing examiner appointed by the De-

partment of Labor.

Through the cooperative efforts of the parties at the
hearing a clearer picture of the disputed entitliements
emerged. In some instances the facts found through the
hearing may have altered certain details of the Claimant's
employment conditions as they were considered in the Interim
Determination. Where necessary-those details have been cor-
rected in my consideration of this Supplemental Determina-
tion. Such corrections, however, pertain only to the quan-
titative amount of the employee's entitlements and do not
alter the general determination that he is eligible for and
entitled to protections pursuant to Section 13(c) of the Act.
I note the Respondent's position that it has provided consid-
erable and diligent efforts in obtaining necessary informa-
tion in this matter, which in large part was in possession
of a third party, Greyhound Lines West. I also note the
sincere efforts made by both parties during and following
the hearing to reach a mutually agreeable settlement of this
disputé. While not fully succeésfu], such efforts did bring
the parties closer together and afforded a better understand-
ing of what remains at issue. |

U.S. Department of Labor / Labor-Management Services Administration


Cathi
Typewritten Text
A-312


A-313

EMPLOYEE PRUTECTIONS DYGEST

Wages

In a modification of his ctaim to three years of pro-
tected wages in testimony at the hearing, the employee
agreed with Respondent that he is not entitled to wage pro-
tections beyond his first year of employment with Respon-
dent, calendar year 1972. <(Claimant acknowledges that not
Tater than January 1, 1973 he could have exercised the
seniority he then held to have transferred to a position
with Respondent (including shift assignment) comparable to
his former position with Greyhound and which would have
given him a wage rate and wages at least equal to his pro-
tected level of earnings. Claimant admits that he had
chosen another position at lower pay then because he pre-
ferred the location and the earlier shift of that position.
Therefore, no protections are due for wages in this case
beyond 1972. '

Until termination of Greyhound employment December 31,
1971 Claimant worked the night shift from midnight to 8 a.m.

‘and held a wage rate of $5.16 per hour including shift dif-

ferential. He had held this rate from July through Decem-
ber of 19771; his rate of pay in the same job had been $4.95%
per hour from January through June of 1971. Claimant as-
serts that had he not been affected by Respondent's takeover
of transit operations, he would have received a wage rate

of $5.27% per hour at Greyhound for 1972. The union wage

increased to $5.27% at Greyhound at that time and there was
an established practice of eleven years of adjusting the
non-union Greyhound wages (intluding Claimant's) for similar
work to conform to the union scale at approximately the same

Tr
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time as the union rates changed. Respondent maintains that
this was a unilateral posture on the part of Greyhound man-
agement with respect to non-union employees and subject to
change or cessation by management at any time. Therefore,
Respondent would not recognize Claimant's a11egeg‘}ight to
consideration of the higher rate since he never in fact was
paid at that rate by Greyhound. I am persuaded that Grey-
hound's practice was sufficiently established to have pro-
vided Claimant with a wage rate of $5.27% as of January 1,
1972 had not Respondent's UMTA project intervened. Since
Claimant followed the transferred work and performed essen-
tially the same job under similar conditions for the suc-
ceeding employer (Respondent)} as he had for the preceding
employer (Greyhound), he qualifies as a dismissed employee.
There is no doubt that he was affected by the project. I
find that the rate of $5.27% incorporated a subsequent gen-
eral wage increase to which Claimant is entitled as part of
his dismissal allowance under the employee prctection provi-
sions.l/ Since this rate would have been effective January 1,
1972, the increase of 17% cents per hour is to be applied to
his basic dismissal allowance as of January 1, 1972.

As to his basic dismissal allowance, the applicable pro-
tective provisions require that it be determined in the fol-

lowing manner:

1/

~'The Secretary's June 22, 1971 letter of certification of the pertinent
UMTA project, CAL-UTG-36, incorporated, by reference Appendix C-1 pro-
visions previously certified under the Rail Passenger Service Act of
1970 as amended: Appendix C-1, Séction 6(a) requires that a protected
employee's dismissal allowance will include subsequent general wage
increases.
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5. DISMISSAL ALLOWANCES - (a)} A dismissed
employee shall be patd a monthly dismissal allowancey
from the date he is deprived of employment and continu-
ing during his protective pertod, equivalent to one-
twelfth of the compensation recetved by him in the last
12 months of his employment in which he earned compen-
sation prior to the date he is first deprived of employ-
ment as a result of the transaction. Such allowance
shall be adjusted to reflect on an annual basis the re-
duction, i1f any, which would have occurred during the
spect fied twelve month period had Public Law 91-1639,
amending Hours of Service Act of 1907 been in effect
throughout such period (i.e., 14 hours limit for any
allowvance paid dwring the period between December
1970 and December 25, 1372 and 12 hours limit for any
allowances patd thereafter); provided further that
such allowance shall also be adjusted to reflect sub-
sequent general wage increases.

(¢) The dismissal allowance of amy dismissed
employee who ts otherwise employed shall be reduced
to the extent that his combined monthly earnings in
such other employment, any benefits received under
any unemployment inswrance law, and his dismissal
allowance exceed the amount upon which his dismigsal
allowvance 18 based.

The parties stipulated at the hearing that Claimant worked
40 hours per week. During the 12 months preceding the pro-
ject's effect upon him, Claimant worked the earlier six
months at $4.95% per hour and the latter six months at $5.16
per hour (all for night shift work). This produces an aver-
age wage rate of $5.05-3/4 per hour for a standard year of
2080 compensated hours (no claim is made with respect to
overtime) and twelve-month compensation total of $10,519.60.
This represents a monthly amount of $876.63 for 173.3 hours
of compensated time. This basic amount is to be increased
by the subsequent general wage increase of 113 cents per

I
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hour, thereby adding $19.93 to the monthly level of earn-
ings. This is comparable to a wage rate of $5.17% -per hour
for a 40-hour week including shift differential and pro-
vides a protected level of earnings of $896.56 per month.
As provided in Article I(b) of the incorporated Ap-
pendix C-1 protections, Claimant is entitled to the amount
by which the protected level exceeds his actual wages.
However, paragraph (b) of Article I, Section 6 provides
that a dismissed employee who returns to work with the em-
ployer which is signatory to the protective arrangement
shall be treated as a displaced employee while so employed:

(b) The dismissed allowance of any dismissed
employee who returns to service with Railroad shall
cease while he 1s so reemployed. During the time of
such reemployment, he shall be entitled to protection
in accordance with the provisions of Section 5. [*]

Article I, Section 5, paragraph (b) provides for modifica-
tion of the allowance to which such employee is entitled in
the event he voluntarily declines a higher rate of pay, as

follows:

(b) If a displaced employee fails to exercise his
sentority rights to secure another position available to
him which does not require a change in his place of resi-
dence, to which he is entitled under the working agree-
ment and which carries a rate of pay and compensation
exceeding those of the position which he elects to retain,
he shall thereafter be treated for the purposes of this
section as occupying the position he elects to decline.

*The literal reference to "Railroad” in Article I(6){(b) is tc be read
as "Golden Gate Bridge, Highway, and Tramsportation District” in this
fact situation.
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Respondent maintains that Claimant could have exercised his
seniority to obtain a job at a higher rate of pa}\(inCTud-
ing shift differential) following Respondent's takeover of
pertinent transit operations‘from Greyhound. Such possi-

bility with respect to Greyhound employment has previously

been discounted in the Interim Determination.

Upon commencing employment with Respondent January 4,
1972, Claimant testified he worked an odd shift (3:30 p.m.
to midnight) but was paid at the rate of the evening shift
which began at 5:30 p.m. The position was that of washer/
fueler and continued from January 4 until February 27, 1972.
The rate pay for this job was $%$4.92 per hour. On or about
February 28, 1972 Claimant agreed to Respondent's request
that he work a new job in San Francisco as a cleaner/
janitor. The San Francisco shop had only day shift work,
at a rate of $4.35 per hour. Claimant testified that he
had a good relationship with his supervisor and that his
job would not have been in jeopardy if he had declined the
San Francisco job. He stated that Respondent was in a bind
and he accepted the transfer "to help out.”™ This agrees
with Respondent's assertion that Claimant did not have to
accept the day shift job. The transfer was voluntary de-
spite the pay disparity. Therefore, the lower rate of pay
for day shift work ($4.35 per hour) is not appropriate for
computation of entitlements due. <Claimant could have re-
tained his wage rate of $4.92 throughout 1972. The protec-
tive provisions require that he be treated as though he ‘
had retained that rate for purposes of determining his en-

titlements. -
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Respondent further maintains that Claimant's seniority
(including his prior, Greyhound service) would have enabled
him to successfully bid for a night shift job which would
have paid him $5.04 as a cleaner/janitor. This rate should
be used as the floor of his earnings in determining his pro-
tected wage entitiements, Respondent suggests. Similarly,
the employer suggests that as of July 1, 1972 Claimant could
have successfully bid on a comparable job paying $5.51 per
hour, which should have become his new base rate for protec-
tions applied as of that date. The record indicates, how-
ever, that Claimant was not credited with his prior service
credit until November 1, 1972 when it was reinstated through
a memorandum of understanding negotiated by his labor organ-
ization.g/ Moreover, Respondent's job bidding system is
opened only once each six months, and Claimant has persua-
sively testified that neither in January nor in June/July of
1972 did he have any choice as to job selection, except as
previously discussed in the matter of the transfer to the
San Francisco shop. I conclude from the testimony at the
hearing that he could not have successfully bid on the
higher-paying jobs at least until crediting of his past
years of service November 11, 1972. Therefore, $4.92 per
hour is the appropriate wage rate for purposes of calculat-
ing his dismissal allowance.

z/This is so, notwithstanding the fact that his union executed a col-
lective bargainifg agreement with Respondent effective July 1, 1972,
which contained a generalized provision on senmiority but no state-
ment of Claimant's seniority.

R e
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The protected ltevel of Claimant's earnings, $5.17% per
hour, begins January 1, 1972 and extends through December 31
1972. For the entire period his base wage is (i.e., could
have been, except for his voluntary change of jobs) $4.92
per hour. The difference between his protected Q;ée rate
and his base wage rate for purposes of computing a dismis-
sal allowance is $0.25% per hour. This produces a total
amount of $525.20 due Claimant as a dismissal allowance in

this matter.

Vacation

 Respondent raises a contract bar allegation with re-
spect to this disputed benefit. Regardless of earlier en-
titlements, Respondent asserts, Claimant cannot receive
protected benefits here because his vacation benefit while
employed by Respondent has been controlled by a collective
bargaining agreement. The agreement between Respondent and
Claimant's labor organization, Local 624 of the Interna-
tional Brotherhood of Teamsters, first took effect July 1,
1972, six months after Claimant had been affected by the
project. Claimant was not represented by any labor organi-
zation at the time he was affected. Local 624 was not party
to the executed 13(c) protective agreement and did not later -
become party thereto., Therefore, I find that the terms of
Local 624's collective bargaining agreement do not stand as
a bar to any statutory employee protections to which this
Claimant may be entitled under Section 13{c) of the Act and
the protective provisions certified by the Secretary pursu-
ant to the statute. ‘
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Respondent also has suggested that consideration be
given to improved benefits in other categories as offsetting
any lost vacation benefit. The record indicates, e.g., that
Respondent provided two additional holidays not provided by
the former employer, Columbus Day and Admissions Day. The
Department has previously heldilthat a loss of five days of
annual vacation could be offset by the provision of a saTary
increase combined with one new holiday and five new days of
personal leave. Here, however, Respondent offered only two
days of new leave per year to offset a loss of five. Sig-
nificantly, these two days are holidays and are not avail-
able at the employee's convenience, nor can they possibly be
taken in conjunction with vacation time unless the vacation
days are bent to the schedule of the holidays. The loss of -
the employee's control and convenience argues against the
substitution of unrequested holidays for lost vacation days.
Such substitution also would be inconsistent with the pro-
tective terms which provide that a protected employee is not
to be deprived of benefits attached to his previous employ-
ment, under the same conditions as those benefits are ac-
corded to other employees of the previous employer. Respon-
dent's provision of additional holidays, insurance, or other
benefits dissimilar to vacation does not affect Claimant’s
lost vacation benefit.

While with Greyhound Claimant was entitled to three
weeks of vacation per year. Upon transfer to Golden Gate he
received only two weeks per year. On and after January 4,

é/Employees v. Metropolitan Suburban Bus Authority, DEP Case No. 75-
13c¢-1, March 11, 1975. EMPLOYEE PROTECTIONS DIGEST, p. A-30.
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1975 Claimant received thre=s weelk:s of vacation per year.

Had he been able to retain his Greyhound position he would
have risen to four weeks of vacation in January 1975. From
January 1972 through December 1374, then, Claimant lost
three weeks of vacation time (one per year). For the year
1975 he received his full vacation entitlement. For the
calendar years 1976 and 1977, his vacation benefit with his
former job would have been four weeks per year, so he again
tost one week per year of vacation. His protective period
terminates December 31, 1977. Therefore, I find that Claim-
ant is entitled to receive five weeks more of paid vacation
than he received during his protective period. He is to
receive these five weeks of paid vacation under the same
procedure and conditions as vacation is ordinarily requested
and scheduled for this employee in his employment with Re~-
spondent. If the parties agree to a lump sum vacation pay-
ment to Claimant in lieu of paid time off, such alternative
méy be jointly elected in satisfaction of his entitlement

to the five weeks of protected vacation benefits or portions
thereof.

Pension

The disputed claim to pension benefits hinges upon the
disposition of eleven and one-half years of service credit
Claimant had earned toward a pension benefit while in Grey-
hound's employment. He would not have attained a vested
benefit under Greyhound's plan, however, until accumulation
of fifteen years of service. Follewing his December 31, 1971
separation from service he rece%ved the amount of $3,561 from
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Greyhound, which represen*:-2 :2curn of the employee contribu-
tions Claimant had made to the Greyhound pension plan, plus
a small, undefined amount of interest. Claimant initially
sought to have the eleven and one-half years of Greyhound
service credited to him under Respondent's pension plan fol-
lowing the takeover of mass transit services. Respondent
disagrees with this request because its pension plan does
not permit consideration of Claimant's prior service and
because such credit would produce a windfall pension benefit
by reason of the higher levels of Respondent's retirement
plan. Respondent also argques that since Claimant had no
vested retirement benefit and received the return of his
Greyhound pension plan contributions with interest, Claim-
ant's rights and benefits have been equitably preserved and
he has been kept whole with respect to pensions.

The limiting terms of Respondent's pension plan do not
have sufficient weight to bar Claimant's proper entitlement
to protection of his pension rights and benefits as required
by the Act. Alternatives exist, such as amending the plan
or providing a separate annuity, to provide whatever pension
entitlements Claimant might have. Moreover, the terms of
the June 11, 1971 13(c) protective agreement covering employ-
ees represented by the Amalgamated Transit Union and executed
by the Union and Respondent require that such employees who
are affected by the project and who transfer to employment of
Respondent shall be credited with their years of service for

purposes of sick leave, seniority, vacation and pensions.
The parties stipulated during the hearing that Respon-

dent's retirement plan provides significantly better pension
benefits than did Greyhound's. Although the parties have
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been unable to provide a copy of the plan documents for the
former plan, Respondent has made substantial efférts to
identify major benefits provided therein. While the dollar
amounts have not been conclusively identifiable by either
party, there is general agreement that Claimant would be
permitted to retire at an earlier age under Respondent's
plan, or would receive a higher benefit under Respondent's
plan if he should retire at age 65 (or perhaps earlier), all
without any crediting of his past Greyhound service. In re-
tirement he would also enjoy continuation of various insur-
ance provisions which he would not have enjoyed in retire-
ment under Greyhound's plan. Claimant has not specified the
retirement benefit he would have achieved at any age under
the Greyhound plan but only asked generally that his retire-
ment benefits be the same as if he had continued his employ-
ment with Greyhound or, alternatively, that his eleven and
one-half years of Greyhound service be credited under Re-
spondent's plan. What specific data the record does contain
as to retirement benefits under the two plans is due largely
to the extensive research and good faith efforts of Respon-
dent. This has worked to the advantage of both parties to
the extent that, beginning at the hearing and relying on

this data, the parties have engaged in serious and extensive
negotiations in hopes of resolving this pension issue. These
negotiations have been productive by allowing the parties to
agree in principle to approaches to this question that are
feasible in the current absence of the necessary plan docu-
ments. The mutual resolution of disputed protections through
discussions and negotiation between the parties is preferable
to other means of dispute reselution, provided the resolution
is not inconsistent with the Act. I find that both parties
here have pursued these negotiations in good faith and now

ry
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are separated only by an amount of dollars. Their respec-
tive offers and positions have been submitted for the rec-
ord and I will look to these in determining the d}sputed

pension entitlements, in recognition of their efforts and

desires.

The final

Claimant's disputed entitlement to protection of his pension

positions of the parties for resolution of

rights and benefits are as follows:

Respondent offers to pay Claimant either-

1. His actual damages at the time he retires,

which amount would
between retirement
have been entitled

represent the differential
benefits to which he would
under the Greyhound plan

he
District plan, applying generally accepted

and those to which is entitled under the

actuarial principles with the total differen-

tial amount discounted to present values; or

2. A lump sum amount of $15,000 as soon as he
executed a settlement agreement with the
District.

Claimant has offered to accept as settlement of his

pension entitlements sought in this dispute-

Payment by Respondent to Claimant of the sum
of $19,000 over a five-year period with 20%
of the sum being paid each year on a quarterly
basis .and 10% interest applied to each install-

ment payment.
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Respondent's first alternative proposal has considerable
merit. It would preserve the actual value of Claimant's
prior service and entitlements for pension purposes with-
out conflicting with the terms of Respondent‘s pension
plan. However, this alternative would require pgétpone-
ment of final settlement of this dispute for some years
and would depend upon specific data of Greyhound's pension
plan which neither party has succeeded in obtaining. Re-
spondent's second alternative would provide for a clear

and final settlement of the dispute.

In analyzing the two positions that specify finite
amounts, the $15,000 offer and the $19,000 offer, I have
considered possible effects of inflation, the difference
between a lump sum payment and an installment payment over
five years, and what Claimant might be expected to realize
through reasonable and secure investment of monies he would
receive under each offer. I am persuaded that the values
of the offers are not dissimilar, except for the potential
effect of income taxes upon the two offers. As pointed out
by Respondent, however, Claimant received $3,561 from Grey-
hound in 1972 for his pension contributions. He has had
the use of that money since then and initially offered to
convey it to Respondent in return for his past service
credit for purposes of pension. However, that conveyance
has been dropped as part of the offers negotiated between
the parties. Retention of the $3,561 and the return on a
reasonable and secure investment which Claimant could have
realized on that amount since 1972 appear to offset much of
the tax impact of Respondent's lump sum offer vis-a-vis

Claimant's proposed five-year payment.
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Respondent has forcefuily pointed out that if Ciaimant
continues working for Respondent until age 65 (or possibly
age 63) he will receive substantially greater pension bene-
fits without his past service credit than he could have ob-
tained from the Greyhound plan at the same age if-he had
never ceased his Greyhound employment. <Claimant agrees on
this point and currently remains employed with Respondent.
These more liberal provisions of Respondent's pension plan
have received significant weight in consideration of this
issue. Respondent refers to the extensive effort and re-
search which it has devoted to resolution of this matter
with Claimant and the good faith of its efforts as demon-
strated by the record. Consequently, and based on the
merits of its proposal(s), Respondent urges that one of its
two alternative offers be deemed the appropriate resolution

of this pension issue.

I find that either one of Respondent's offers would
provide fair and equitable protection of Claimant’'s pension
rights and entitlements in this case, the first preserving
the actual benefits and the second providing a fair and
equitable monetary settlement in lieu of the disputed bene-
fits. At the Claimant's~reqdest, this decision has been
considerably delayed to allow time for further negotiation
of the offer and counter-offer. Settlement has not been
achieved to date, however, and it appears unlikely that it
will occur in the future. 1In order to resolve this issue,
therefore, I find that €laimant’'s pension rights and bene-
fits are appropriately satisfied by either of Respondent's
offers. Respondent may exercise its sole discretion to
choose either of its offers (the "actual damages” offer or
the "$15,000 Tump sum” offer) as satisfaction (except as
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noted below) of this disputed pension issue, provided such
choice is made and communicated to the Claimant within sixty
days from the date of this decision. If Respondent does

not effect and communicate its choice within the sixty days,
then Claimant may choose either of Respondent's offers with-
in an additional sixty days. If neither party makes a time-
ly choice, Respondent’s first offer (above}, to pay "actual
damages at the time he retires..." shall be the appropriate
resolution of these disputed pension entitlements.

The above resolution notwithstanding, one additional
pension right needs attention. <Claimant would have been
vested in Greyhound's retirement plan in approximately July
of 1976 with 15 years of service. Therefore, Claimant is to
be treated as being vested under Respondent's plan as of the
time he would have been vested with Greyhound's pension plan.

Ctaimant has requested the application of interest to
any amounts he may receive in this claim, and he has re-
quested attorney's fees. In consideration of the nature of
this determination and of the unusual aspects of presenta-
tion and processing of this claim, I do not find either re-
quest sustainable in this case.

Dated this of 7CA day of é{zp/a(, , 1982
at Washington, D.C.

(,_,—

/@//ZO

onald J. St. Cyr
Deputy Assistant Secretary of Labor
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UNITED STATES DEPARTMENT OF LABOR

In re:

NORMAN S. SCHAFFER
(Petitioner)

DEP Case Ko.
77-13c-1

V.

GOLDEN GATE BRIDGE, HIGHWAY
and TRANSPORTATION DISTRICT
(Respondent)

N Svcaaget? Sttt gt St g gt “ot? it gt

Swmmary: '"Voluntary” waiver is not recognized. Significant
wage loss cannot be offset by employer’s substitution of
other benefits. Wage rate, as well as rwnber of hours. must
be protected. Vacation loss may constitute a wage loss.
Leisure time may not necessarily be offset by nmonetary
amount. Pension benefits of greater value in the future do
not offset adverse effects of a reduction in current or near-
term benefits previously available. Past service credit can-
not be ignored here even though state plan does not recognize
such credit. The Department retained jurisdiction to hear
the parties and to tssue further and final determination on
the amounts of the specific protections due.

INTERIM DETERMINATION

Jurisdiction

This constitutes the determination of certain aspects
of the above dispute over employee protections provided by
Section 13(c) of the Urban Mass Transportation Act of 1964,
as amended (UMTA). By letter of October 16, 1974 Petitioner,
through his attorney, requested the Secretary of Labor to
determine the fair and equitable protections to which
Petitioner is entitled. The employee herein seeking pro-
tection of rights, privileges, benefits, working conditions
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and other employment interests was not represented by a

labor organization prior to commencing employment with
Respondent.- Shortly thereafter he gained bargaining repre-
sentation by Local 624 of the International Brothernood of
Teamsters. That labor organization is not party to an
employee protection agreement certified under Sectien 13{c)
of the Act and does not represent the Petitioner for purpoces
of such protections. He has no other labor organization
representation and he is an employee in the mass transit
industry in the service area of Respondent. Therefore
jurisdiction over this dispute appropriately rests with

the Department of Labor in accordance with Section 13{c)
and the Secretary's letter of June 22, 1971 which certified
Respondent's UMTA project No. CAL-UTG-36 as provided in
Section 13(c).

Issues

The Petitioner seeks protection of rights and benefits
in three separate areas. He alleges that certain wages,
vacation, and retirement credits which he possessed with
his former employer, Western Greyhound Lines, were worsened
as a result of the takeover of Greyhound's transit ser-
vices in the San Francisco area by the Respondent.

Position of Petitioner

The petitioning employee has identified the 1971 UMTA
project No. CAL-UTG-36 as the pertinent project which
resulted in the alleged adverse effects upon his rights,
benefits, and other employment conditions. He states that
his former job as car cleaner for Greyhound paid a wage
rate of $5.16 per hour, included 120 hours of paid vacaticn
per year, and provided him with approximately eleven and
one-half years' accumulated service credit for seniority
and retirement purposes. Upon transfer to employment with
Respondent January 4, 1972 these benefits were allegedly
reduced or denied. Petitioner alleges that his new wage
rate was $4.35 per hour, that he received only 80 hours of
paid vacation per year, and that no prior service was
credited for purposes of seniority, retirement, or other
matters. Upon termination of his Greyhound employment
Fetitioner received a return of his employee pension con-
tricutions in the approximate amount of $3,561.00. He
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requests compensation for lost wageés and lost vacation
benefits and asks that his eleven and one-half years of
Greyhound service be credited for retirement purposes with
Respondent. In consideration of creditinag of such service
Petitioner is prepared to convey to Respondent the $3,561.00
in employee contributions associated with those-years.

The Petitioner has identified the Urban Mass Trans-
portation Act project and has specified the pertinent
facts relied upon, satisfying his initial burden in bringing
this action. The burden now shifts to the Respondent to
prove that any adverse effects or worsening of employment
interests or conditions suffered by the employee resulted
from cause other than the project.

Position of Respondent

Respondent denies Petitioner's entitlements to protected
benefits generally and to any monetary amounts specifically.
Initially, counsel for Respondent asserts that Petitioner is
not intended to be covered by the protections of Section 13(c).
Respondent next maintains that the employee has no right to
those employee protections as a consequence of an alleged
waiver which the employee signed. Fipally, Respondent asserts
that, the foregoing notwithstanding, the employee is not in
a worse position and has not suffered any denial of Section
13(c) protections.

Waiver

The first question to be addressed in this action
concerns the alleged waiver of Section 13(c) protections of
the Act. The two-page document purported to serve as a
waiver contains the following pertinent paragraph:

I, [ Petitioner] hereby accept the position
tendered to me by the [Respondent] on the terms and con-
ditions as set forth above and I agree that my acceptance
of this position is in complete satisfaction of the
rights afforded me under Section 13(e) of the Urban Mass
Transportation Act.
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The Petitioner's signature appears on a signature line
immediately following this paragraph. We have reviewed the
validity of the alleged waiver executed by the employee and
find that it is of no legal effect. The Department finds
such attempted waiver contrary to long-standing public
policy and law, and that statutory rights provided, as
here, not just for the benefit of the individual "but in

the interest of the State cannot be waived. The alleged
waiver cannot serve as a defense to this petition for
employee protections.

We note further that the purported waiver document
contained a provision of similar wording intended for use
in the event that the employee declined to accept the offer
of employment. Thus, the employee was being asked to waive
his statutory protections regardless of which choice he
made and which rights, benefits, and employment conditions
he secured, if any. He was put in the position of choosing
between a job or no job, and forfeiting his rights as the
price of the choice.

Applicability of 13(c)

With respect to Respondent's defense that the employee
here is not covered by Section 13(c), the following is
relevant. We note from information submitted by the parties
that this defense is predicated, at least in part, on the
fact that the employee was not a member of the labor oragani-
zation which had negotiated the labor contract with Grey-

hound covering bus drivers and which negotiated the 13(c)

protective agreement for those same employees as a condi-
tion of the project, identified above, transferring
relevant Greyhound operations to Respondent. This
exclusionary concept based upon labor organization member-
ship would be inconsistent with the clear intent of Section
13(c) and would contradict the Secretary of Labor's
certification of the project, which included the following
condition:

Transportation employees im the San Franeisco Bay area
other than those represented by unions signatory to

the prototype agreement, will be afforded substantially
the same levels of protection as are afforded to members
of wnions under the prototype agreement.

While the Respondent may correctly assert that Petitioner
is not specifically covered under the negoetiated 13(c) pro-
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totype agreements, it cannot be maintained that Petitioner
is excluded from substantially the same levels of protections
as those contained in the negotiated agreement.

Further, Section 13(c) of the Act provides that its
protective provisions:
shall in no event provide benefits less than
those established pursuant to section 5(2)(f)
of the Act of February 4, 1887 (24 Stat. 379),
as amended.

Section 5(2)(f) of the (Interstate Commerce) Act of
February 4, 1887, as amended, requires that:

Such arrangements shall contain provistons no less
protective of the interests of employees than those
heretofore imposed pursuant to this subdivision and
those established pursuant to Section 405 of the
Rail Passenger Service Act (45 U.S5.C. 505).

This incorporates the protective arrangements under the
Rail Passenger Service Act of 1970, as amended, as minimum
employee protections under Section 13(c) of the Urban Mass
Transportation Act. The Rail Act protections, Appendix

C-1 and Appendix C-2 of the "Mational Railroad Passenger
Corporation Agreement" specifically provide that employees
not represented by an appropriate labor organization for
purposes of employee protections may refer disputes over
the interpretation, application, or enforcement of employee
protections to the Secretary of Labor for final and binding
determination. Respondent's denial of the applicability of
Section 13(c) to this petitioning employee is in conflict
with the statute and cannot stand.

Respondent's assertion of inapplicability of protective
provisions also conflicts with other components of Respondent's’
position. Respondent argues that it afforded the employee
his appropriate protections and entitlements even though he
may not have been entitled to Section 13(c) coverage. If
this is true without reservation, it is of curious purpose
to argue the lack of 13(c) coverage. Further, in the
unsuccessful attempt to have the Petitioner waive his 13(c)
rights, Respondent may be said to be estopped from main-
taining that 13(c) does not apply to this employee. More-
over, the first portion of thée waiver document was entitled
"Notification of Employment Offer Pursuant to Section 13(c¢)
of the Urban Mass Transportation Act." It includes the
following pertinent provisions:
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Your employer, Greyhound Lines-West, has identified
you to us an an employee who ts adversely affected
as the result of the Golden Gate Bridge, Highway
and Transportation District's proposed new bus oper-
ation. In compliance with its obligation to you
required by Section 13(c) of the Urban Mass Trans-
portation Act, the [Respondent] hereby tenders to
you the job of Washer-Fueler/Cleaner-Janitor with
the Transit Bus Division of the [Respondent] on

the following terms and conditions.

Therefore, we find untenable the Respondent's assertion

that Section 13(c) protective provisions would not be
applicable to this employee.

Finding of Facts

We now turn to consideration of the allegedly worsened
rights, conditions, or benefits. This portion of this
determination has proved particularly protracted because
the parties remain in disagreement on elementary facts
and, on occasion, have proferred description and informa-
tion which, by itself, does not clarify the dispute.
Respondent would note that it has provided a substantial
amount of information in this case. This is consistent
with the intent of the employee protections generatlty,
inasmuch as an employer is understood to have greater
access to, and often controls, much of the relevant infor-
mation in these employee protection disputes.

) There is no dispute that Petitioner worked at least
eleven years with his former employer, up to the point at
which he asserts that he was adversely affected by the
pertinent project. Therefore, he would be eligible for

the maximum protective period of six years for any employee
protections to which he may be entitled.

The record indicated that Petitioner was terminated
as car cleaner with Greyhound effective December 31, 1971.
We find this to be so despite some Greyhound personnel
records that use the term "resigned"” instead of terminated.
In addition to the language of the purported waiver, the
employee states that he was informed by his former employer
that he in no way could work for them after December 31,
1971. Further, it is clear that the employee's former
job in the San Francisco Bay area was abolished shortly
after the takeover of transit operations by Respondent.
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The Respondent suggests in this regard that the
employee might have been able to use his seniority riaghts
with Greyhound to obtain other, comparable employment
without being terminated. While this may have been
possible, the Petitioner argues that such change would
not have been within a reasonable distance. We are
persuaded that the Petitioner's assertions are reasonable
and correct in the absence of any evidence to the contrary.
There is no requirement in Section 13(c) or in the applicable
protective agreement negotiated by the District and its
primary labor organization that would require the employee
to seek or accept employment at an unreasonable distance.
Further, such requirement asserted as a bar by Respondent
would be inconsistent with Respondent's apparent efforts
to persuade Petitioner at the point of hire that Respondent
was providing the employee with all rights and other
pr?tﬁctions to which he was entitled pursuant to Section
13(c).

Wages -

In the area of wages we find that while employed by
Greyhound Petitioner enjoyed a wage rate of $5.16 per
hour.2/ Upon beginning employment with Respondent he
was paid something less. The parties have been other
than consistent on this point, but it appears that
Petitioner began his new job January 4, 1972 at the rate
of $4.35 per hour. $4.35 is the figure initially stated
by the petitioner and is within the range of pay which
was stated in the offer of new employment pursuant to
Section 13{(c) which Respondent tendered to Petitioner as
a part of the alleged waiver:

Washer-Fueler: $4.45 Day
4.92 Eves.
5.16 Nights

Cledner-Janitor: 4.35 Day
4.81 Eves
5.04 Nights

2/ The Petitioner points out that.his wage rate would have risen to $5.27
per hour in Januvary 1972 if he had remained with Greyhound and had

not been affected by the project. This is not relevant here unless

it were shown to be the result of a general wage increase rather

than, e.g., an individual dincrease, No such showing has been

A-125 offered here.
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Shifts: (as assigned)
Day: 7:00 a.m. to 3:30 p.m.
Eves: 3:30 p.m. to 12:00 midnight
Nights: 11:00 p.m. to 7:30 a.m.

Work Locations: (as assigned)
Marin Cownty
San Francisco County
Sonoma County

The Transportation District suggests that the higher
rate of $4.45 is a more appropriate comparison figure
because Petitioner voluntarily requested a transfer into
the lower pay category after some six weeks in the new
job. Respondent offered no support of the allegedly
voluntary nature of the transfer, however, and Petitioner
denies the allegation at Tength. Therefore, we find that
the alleged voluntary change has not been demonstrated.
If Petitioner in fact had been paid at a rate higher
than $4.35 per hour, that would reduce any displacement
allowance for that period to which Petitioner may be entitled,
by the proportionate amount.

In addressing the issue of protection of wages, Respondent
adopted a comprehensive concept of pay. This included in
the pay comparison all other fringe benefits enjoyed by
the Petitioner at his former company and those fringe
benefits enjoyed while employed by Respondent. The basic
theory the District urges in this is that a difference
in rates of pay can be offset by an equivalent but inverse
difference in another benefit. 1In simplified terms, Respondent
would argue that an additional $800.00 per year in employer
contributions to, say, a l1ife insurance plan would provide
a fair and equitable substitute for a loss of $800.00
in annual wages. To this end Respondent offers a detailed
comparison of wages, benefits, and hours for the two
different employment situations. The whole is converted
to a cents-per-hour comparison of the pay/fringe-benefit
packages by Respondent as follows:

Benefit Greyhound Respondent

Holiday $330.24 (8 days) $382.80 (11 days)
Vacation $619.20 (15 days) $552.00 (15 days)
Pension $431.00 (4% of Gross) $653.27 (7% of Gross)
Medical/Life . $171.00 (no Life) $984.00 (10K Policy)
Dental -0- . $210.00

Optical ' -0- S 66.00

Pd Prescription -0- S 58.00
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To find a common denominator for comparing the above figures,
it is necessary to compute the hourly wage into an annual
amount, by multiplying the hourly wage rate by the number of
hours worked on a yearly basis -- minus vacation, holidays
(which are accounted for above) and weekends.

Benefit Greyhound Regpondent

Days Hours  Days Hours

Calendar Year 365 2920 365 2920
Less Weekends 104 832 104 832
261 2088 261 2088

Less Holidays/ 8 64 11 88
Vacation 15 120 15 120
Total Work Year 238 19804 235 1880
Annual Wages $5.16 = 1904= 84.45 = 1880=

39824.64 $8366.00

Total Employment Benefits (wages plus fringe benefits)
then equal:

$11376.08 = $5.97 $§11272.27 = $§5.99
1904 per hour 1880 per hour

On the basis of this comparison Respondent asserts

that the petitioning employee has not been adversely affected.

On t

he contrary, Respondent claims that the employee is

in an improved situation because his hourly rate in this
comparison was computed to be $5.99 as a result of Respondent's

takeover of operations from Greyhound which had provided
Respondent concludes that Petitioner's
tlement to protection of rights and benefits has been

an hourly rate of $5.97.

enti
obse

that
wage
days
also

rved.

We recognize certain assumptions in the comparison
may not be wholly accurate, such as the disputed
rate of $4.45 per hour and the number of vacation
Respondent claims to have afforded Petitioner. We

are aware that this comparison presumes a lower number

of hours of work in the normal work year with Respondent
than with Greyhound, which would have the effect of increasing

the cents-per-hour value of all the stated fringe benefits,

sinc
basi

e their costs were retro-figured to a cents-per-hour
s. Conversely, the simple wage rate figure was not

so computed but the lower wage with Respondent was accompanied
reduced number of available hours of work. For Petitioner

by a
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to have maintained his former annual simple wage level

of $9824.64 it would have been necessary for Respondent

to pay him at the hourly rate of $5.23 for a work year

of 1880 hours. The results of each of these inconsistencies
works to make Respondent's position appear more favorable.

We need not perform a full analysis of the vaiidity
of the proffered comparison, however. Even if one assumed
the data to be completely accurate and consistently applied,
Respondent's position on this theory could not prevail.
The comparison acknowledges a reduction in the employee’s
hourly wage rate from $5.16 to, at best, $4.45. This is
a wage loss of 71 cents per hour, and represents a 147%
cut in wages for a constant number of hours worked. As
indicated above, the companion reduction in available regular
hours of work annually exacerbated this loss and effected
at least a 17% reduction in the employees's annual straight-
time wages, based on the adversary figures.

Given the gravity of wages as the primary compensation
for work, it is doubtful that such a wage loss could be offset
by a unilateral provision of one (or even several) new
or increased benefits as is suggested here. If the employee's
lowest possible wage rate while employed by Respondent,
$4.35 per hour, is considered the harm becomes even greater.
We find that Petitioner indeed has suffered a reduction in
his wages in violation of Section 13(c), other benefits
notwithstanding.

Vacation -

With respect to the issue of vacation benefits, we
again find the parties unable to agree upon the facts
of what actually was provided. Petitioner asserts that
his benefit was reduced, at the time of transfer to Respondent,
from fifteen days of paid vacation to ten days annually.
Respondent indicates that the employee was given three
weeks of paid vacation, possibly beginning at the point
of hire. In resolving this we have considered several
related factors. First, there was a collective bargaining
agreement effective July 1, 1972 covering Petitioner.
Section 8 of that agreement provided him with only two
weeks of vacation benefits until he had been employed by
the Respondent for three years. Second, the Respondent
has offered no records or other information to support
its position on“the number of vacation days. We note
a copy of a statement allegedly from the maintenance
department of Respondent which indicates that Petitioner
received ten days paid vacation each year for 1972, 1973,

u.
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and 1974. Absent documentation of the contrary, we

are pursuaded that Petitioner's clear statement of his
vacation benefits is correct. We find, therefore, that
he suffered a reduction in paid vacation entitlement by
the amount of five paid days per year for each of the
three years, 1972 through 1974.

In connection with this loss, assuming wage rates
and hours available had been unchanged, the employee would
have faced the necessity of working five additional days
in each year in order to maintain his former level of
annual straight-time wages. This would consititute a de
facto cut in his rate of pay even though his nominal wage
rates would have been unchanged. In maintaining his former
Tevel of annual wages by working five extra days at a
lower hourly rate, however, Petitioner would also have
been deprived of the five days of paid time off that he
had been able to use for his own pleasure and convenience.
Thus, the reduction in vacation produced: a two percent
increase in the length of Petitioner's work year with
no increase in earnings; a two per cent reduction in his
wage rate, and a 33 percent reduction in his available
discretionary paid leisure time formerly earned as a com-
pensation for his service. Each of these results would
constitute an adverse effect.

Pension -

The third issue of employee protections presented
here for determination concerns the Respondent's alleged
improper denial of Petitioner's prior service credit in
determining his eligibility for retirement benefits.
The parties are in agreement that the employee was given
credit at some time after January 4, 1972, for seniority
purposes based on his prior service. This credited service
amounts to approximately eleven and one-half years.
Petitioner asserts that Respondent is required by Section
13{c) to credit him with the same prior years in determining
his pension entitlements provided that Petitioner turns over
to Respondent the $3,561.00 in employee pension contributions
which were refunded to him upon leaving Greyhound's employ.
Petitioner also seeks the amount of the employer contributions
made by his former employer for his pension plan and would
transfer this amount also to the Respondent in return for
recognition of his prior service credit.

On this -last point Respondent states that the matter
of employer contributions is beyond the scope of employee
protections. Respondent maintains that this is properly
a concern between itself and the former employer and is
not a concern of the employee, that the employee's concerns
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are limited to any adverse effects of the project. We

concur with the Respondent in viewing the employer contri-
butions as distinct from adverse effects. The question of
whether the previous employer transferred or retained these
particular employer contributions is a factor in the

economic cost to the Respondent of the takeover of area
transit operations and the attendant employee protections.
This cost consideration, however, does not alter an employee's
proper entitlement to protection of rights, benefits, or

other employment interests under Section 13(c) of the Act.

On the past service issue Respondent believes that
Petitioner has been provided with pension benefits which
are better than those he enjoyed with his former employer.
The two plans are far from identical but Respondent has
provided narrative comparison of aspects of certain major
provisions. According to Respondent these improvements
would include the following, without past service credit:

- retirement at minimum age 50 instead of 55;

- continuation of major medical, dental,
optical prescription and 1ife insurances
after retirement;

- greater monthly retirement benefit pay-
ment upon retirement at age 65 (31,487
per month with Respondent, $1,066 per
month if he had remained with former
employer}.

Petitioner acknowledges that these new retirement
plan options and benefit levels in and of themselves are
more generous than were the corresponding options and levels
at Greyhound. Nevertheless, Petitioner maintains that he
was adversely affected at, and continuing from, the point
of his termination and transfer from Greyhound to the
Respondent because he lost his eleven and one-half years of
prior service credit, which more than offset the difference
in plan benefit levels. He argues that he had to begin anew
under the Respondent's plan and now must work additional
years until his pension payment received upon retirement
would equal what he could have received at an earlier date
with his former pension plan. He does not take significant
comfort in the promise of a comparatively larger potential
pension at a later time in return for the necessary surrender
of whatever retirement opportunities -he would have otherwise
enjoyed had it not been for the project.

The unsolicited opportunity to retire five years

A130ear1ier (at a pension payment of only $140.00 per month)
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may not be any value to the employee. Clearly this
early opportunity for a retirement income of $1,680.00
per year cannot be said absolutely to balance a 29%
reduction in formerly available retirement income at age
55 (from $6,120.00 per year to $4,356.00 per year). Nor
is this 29 percent loss in pension benefit at age 55
necessarily offset by the consideration that if the
employee worked until age 65 his pension benefit under
the new plan would be greater than under his former plan.

Respondent defends its position that the two pension
plans are at least equivalent, on the basis of cost to
the respective employers. This is somewhat at odds with
Respondent's earlier argument that employer cost, with
respect to the employer contributions for pension benefits,
is no concern of the Petitioner. More importantly, however,
employer cost is not a proper basis for determining whether
the employee's rights, benefits, and other employment
conditions have been protected. Among other things, such
basis would preclude the Respondent from realizing economies
of scale, if they are available, in maintaining employee
protections.

An additional affirmative defense offered here by
Respondent points to the new employer-paid benefit option
of continuing insurance coverages into retirement. This
may be a desirable benefit but does not make the two pension
plans comparable. To accept this defense it would be
necessary to agree that unrequested, new jnsurance coverage
(such as optical or dental insurance) may be substituted
for the basic retirement benefit, the rate of the monthly
pension. As with the wage rate reduction, this is.a hardship
on the employee which is compatible with neither the spirit
nor the provisions of Section 13{c). We find that Petitioner's
pension benefits and entitlements have been reduced in
contravention of Section 13(c), notwithstanding the new
benefits unilaterally provided. -

Respondent has recognized Petitioner's prior service
for purposes of seniority, placing him at the top of his
senjority list. It seems inconsistent then to deny recog-
nition of prior service for preservation of pension
entitlements, especially in view of agreements the District
made as conditions of the pertinent UMTA project. The
June 11, 1971 negotiated 13(c) agreement between the
Respondent and the Amalgamated Transit Unijon provides that
all affected employees transferred to employment with
Respondent shall be credited with their years of service
for purposes of sick leave, seniority, vacation and pensions.
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It further states that no affected employee of an existing
system (e.g., Greyhound) transferred, shall suffer any
worsening of his wages, seniority, pension. . . oOF any
other benefits by reason of his transfer to a position

with the District. The June 22, 1971 letter of certifi-
cation from the Department of Labor pursuant to Section
13{(c) of the Act and incorporated in the District's
contract with the federal government for the identified
UMTA project, clearly states that non-union transportation
employees in the Bay Area will be afforded substantially
the same levels of protection as are afforded to members

of unions under the negotiated 13(c) protective agreement.
Considering these provisions to which the Respondent agreed
as a condition of accepting these Urban Mass Transportation
Act funds, we find Respondent could not properly deny the
Petitioner protecticn and continuation of his prior service
credit for retirement purposes. With respect to Respondent's
concern that the employee may actually gain improvement in
pension benefits over what he formerly may have achieved,
we find that Respondent has provided such potential by
virture of the agreements negotiated in connection with
this project. Such gains are not required, so long as
Petitioner's protected rights, benefits, and other employ-
ment interests can be preserved unharmed in the absence of
such gains. Section 13(c) does not prevent Respondent

from affording improved benefits to Petitioner, however.
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Entitlements

As stated above, we find Petitioner entitled to
employee protections heretofore denied by Respondent. We
are unable to determine the specific, quantative amounts
of these entitlements at this time, however, due to sub-
stantial inconsistencies in written data forwarded by the
parties. Therefore we retain jurisdiction over this dis-
pute in order to hear the parties with respect to the
specific details of pertinent wage rates, hours, vacation
benefits, pension entitlements and benefits, and other
related facts.

oCT
Dated this 4 day of , 1979
at Washington, D.C. :

// % D/Aéé/‘_ 6

William P. Hébgood

Assistant Secretary of Labor

U.S. Department of Labor / Labor-Management Services Administration
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UNITED STATES DEPARTMENT OF LABOR

In re:

JAMES G. SUPPLE
(Claimant)

)
)
)
)
and )

) DEP Case No.

THE CITY OF NORTH OLMSTED ; 77-13c-10

& )
THE CLEVELAND REGIONAL TRANSIT ;
AUTHORITY )
(Respondent) )

Swmmary: Claimant alleged that he suffered a worsening of his
working conditions as a result of projects undertaken by two
Respondents and funded under UMTA. In the first instance, Claim-
ant cited a project which provided operating assistance to the
Regtonal Transit Authority which directed operations of Claimant's
employer. It was determined that under the Department of Labor's
eertification, the Secretary did not have the authority to issue
a binding dectsion with respect to adverse effects arising from
this project. This claim was dismissed for lack of jurisdiction.
The second project ctted by Claimant was a capital assistance
grant for the purchase of buses bu his employer. Clatmant failed
to show a causal relationship between the purchase of buses and the
adverse effects which he noted. This claim was denied.

DETERMINATION

Jurisdiction

This is in response to the Claimant's request that the
Department of Labor issue a determination with respect to his
rights and benefits under Section 13(¢c) of the Urban Mass
Tiransportation Act of 1964, as amended. Claimant alleges
that he has been adversely affected by changes in procedures
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relating to seniority rights, "show-up" time prior to a
shift, longevity pay, and vacation pay as a result of two

projects funded by the Act.

Claim Against RTA

The first project cited by Claimant provided operating
assistance for the Cleveland Transit System (CTS), predeces-
sor to the Cleveland Regional Transit Authority (RTA), for
the continuation and improvement of transit services to the
public (UMTA Project No. 0H-05-4002). A negotiated employee
protections agreement dated June 17, 1975 was signed by the
CTS and the Amalgamated Transit Union, and certified by the
Department of Labor on October 1, 1975. A condition of this
certification was that mass transit emplioyees not represented
by the union be afforded substantially the same levels of
protection as are afforded to union members. Neither this
certified agreement nor the Department’s letter of certifi-
cation, however, specifically provides for dispute resolu-
tion by the Secretary of Labor for employees entitled to
"substantially the same levels of protection™. The Depart-
ment of Labor does not have the authority to issue a binding
determination in a dispute arising from the operating assis-
tance grant to RTA's predecessor under project number OH-05-
4002. Therefore, the claim pertaining to the RTA is dismissed

for lack of jurisdiction.

Claim Against North Olmsted

The second project cited by Claimant was a capital as-
sistance grant (UMTA Project No. 0OH-03-0034) executed by
the City of North Olmsted on October 1, 1975 to purchase new
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buses. The Department of Lahor issued a letter of certifica-
tion for this project on July 26, 1974 which provided the
Secretary of Labor with the authority to make final and bind-
ing determinations with respect to employee protections dis-

putes pertaining to the project.

In January 1976 the City of North Oilmsted became affili-
ated with the RTA when it signed an operating agreement retro-
active to October 5, 1975. Under this agreement RTA agreed
to provide a financial subsidy to the City, enabling it to
operate its public transit system without loss. Shortly
after the City joined RTA, 17 buses, originally ordered in
1974 and purchased with Federal funds, were delivered to the
City.

Subsequent to the financial arrangement between RTA and
the City, all personnel remained employees of North Olmsted.
RTA, however, was instrumental in establishing policies and
procedures which had a direct impact on the wages and bene-
fits of City employees. In June 1976, City ordinances were
repealed which regulated "check-in" time prior to a run and
senfority rights for the selection of "extra" trips. These
changes were implemented as part of RTA's "Block System" for
scheduling runs and allocating overtime work. Changes were
also made to conform with RTA procedures for payment of lon-
gevity increases. On January 1, 1980 a change was also made
in the basis for calculating vacation pay. This occurred
when an audit found that the City was in violation of a 1976
state law requiring that vacation pay be calculated on the
basis of a 40-hour week.
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With respect to the adverse effects previously noted,
there is no indication that these were a result of the pur-
chase of buses by the City. Furthermore, the record does
not indicate that the number or condition of buses owned by
the City influenced the policy directives of RTA in any way.
€Claimant has failed to establish a plausible causal connec-
tion between the purchase of buses and the alleged effects
in this case, and his claim, therefore, is denied.

Dated this [ day of” <;FALOL(/ , 1982
. U

at Washlngton,

/@“//5/ G

Rona1d J. St. Cyr
Deputy Assistant Secretary of Labor
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UNITED STATES DEPARTMENT OF LABOR

In re:

EDWIN R. SWANSON
(Claimant)

DEP Case No.
77-13c-24

DENVER REGIONAL TRANSPORTATION
DISTRICT
(Respondent)

Swmmary: Claimant alleged that as a result of the takeover of
his employer by Respondent his compensation was worsened, he
was denied use of a comparable automobile and he was denied a
first opportunity for employment for twoc positions. As Claim-
ant’s salary was not decreased and he was not denied any appli-
cable gereral wage increase there was no worsening in compensd-
tion. The changes in some features of the automobiles assigned
to Claimant did not comstitute a worsening of fringe benefits.
Claimant was provided continued comparable employment and conae-
quently was not entitled to a right of first opportunity for em-
ployment for the two positions at issue,

DETERMINATION

Introduction

This claim was Tnitially submitted to the Department
of Labor by Claimant's letter dated March 30, 1977 and was
supplemented by.additional cc;?espondence from Claimant.
Claimant asserts that he was worsened with respect to his
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compensation and fringe benefits as a result of projects
under the Urban Mass Transportation Act of 1964, as amended
(the Act). Claimant further asserts that, under the terms
of a protective arrangement executed by Respondent and
dated June 5, 1974, he was entitied to, but was denied, a
first opportunity for employment for two positions with
Respondent. This protective arrangement was certified by
the Department of Labor for project C0-03-0007 on July 3,
1974 and for project C0-05-0001 on May 22, 1975.

By letter dated May 2, 1977 the Department of Labor
advised Respondent of this claim, and requested Respondent's
position with respect to the claim. Respondent replied by
letter dated June 7, 1977, supplemented by letters dated
June 21, 1977 and September 8, 1980. Respondent denied
that Claimant's compensation or other conditions of employ-
ment had been worsened as a result of any project under the
Act. Respondent made no objection to submission of this
claim for determination by the Secretary of Labor.

Claimant seeks a determination by the Secretary of
Labor with respect to his right to protections under Sec-
tion 13{(c) of the Act. Based upon the information submit-
ted by the parties, the Secretary of Labor has reviewed
this dispute and issues this determination.

Issues

1. Was Claimant placed in a worse position with respect
to his compensation as a result of projects C0-03-9000/ and
C0-05-00017
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2. Did a change made by Respondent in the character-
istics of the automobile provided by Respondent for Claim-
ant place Claimant in a worse position with respect to

fringe benefits?

3. Was Claimant entitled to a'first opportunity for
employment with Respondent for the position of Safety Engi-
neer and for the position of Administrator of Claims?

Background

In 1971 the City and County of Denver acquired the
assets of the Denver Tramway Corporation and contracted
with the A.T.E. Management and Service Company of Cincinnati,
Ohio to operate Denver Metro Transit (DMT). Prior to his
employment by Respondent in 1975, Claimant was an employee
of DMT with a job title of Director of Personnel and Safety.
Claimant's salary while an employee of DMT increased from
$1,000 per month in 1971 to $1,285 per month in May 1974.

In July 1974 Respondent purchased the assets of DMT.
Effective April 1975 former employees of DMT were hired as
employees of Respondent. Claimant was offered, and accepted,
a position with Respondent. Claimant states that he assumed
the position of Personnel Manager, Metro Division, following
the purchase of DMT by Respondent. Respondent denies that
Claimant ever held this position. The parties concur that
Claimant's position as of October 1975 was Insurance Coordi-
nator. Claimant's salary at the beginning of his employment
with Respondent was $1,400 per month. No decrease in salary
occurred subsequent to Claimant's employment by Respondent.
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Claimant applied for the position of Safety Engineer
in December 1975. He was considered for the position but
was not hired. Claimant applied for the position of Admin-
istrator of Insurance and Claims in October 1976. He was
considered for the position but was not hired. The latter
position was filled by an individual who was not previously

employed by Respondent.

In October 1976 Claimant was assigned to the position
of Claims Adjuster at a salary of $1,508 per month. By
June 1980 Claimant's salary in the position of Claims

Supervisor was $2,125 per month.

Claimant was provided a new 1972 Plymouth automobile
with no air conditioning by his former employer. He con-
tinued to use this automobile following his employment by
Respondent. The Plymouth was retired by Respondent in June
1977, at which time it had accumulated approximately 70,000
miles. The Plymouth was replaced by a 1975 automobile with
air conditioning, and with approximately 47,000 miles accu-
mulated. Some of Respondent's employees were assigned new
automobiles with air conditioning and a.m. radios at or
about the time Claimant's automobile was replaced.

Decision

Compensation

Claimant asserts that he was worsened with respect to
his compensation because his §a]ary increases subsequent to
his employment by Respondent were less than his salary
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increases prior to that time, and because his ability to
obtain merit salary increases was diminished by reason of
the structure of Respondent's salary plan. Claimant re-
ports his monthly salary from April 1971 to the date of his
employment by Respondent as follows:

4-20-71 $1,000
5-01-72 1,055
9-01-72 1,105
6-01-73 1,165
10-01-73 1,200
5-01-74 1,235
2-01-75 1,400

Claimant's starting salary upon his employment by Respondent
in April 1975 was $1,400 per month. In June 1980, the last
date for which amounts were provided by Claimant, Claimant's

monthly salary was $2,125.

Claimant did not identify what portion of his wage in-
creases with DMT was attributable to merit increases, nor
did he identify what portion was attributable to general
wage increases. However, the lack of regularity in both
"the amount and timing of the increases indicates that they
were not periodic increases to which Claimant was entitled
as an automatic incident of his employment. There is no
indication that Claimant, as an employee of Respondent, was
ever denied a general wage increase applicable to his em-

ployment classification.

Based on the information provided by the parties, it
does not appear that Claimant has been worsened with respect
to his compensation. He never suffered a reduction in com-
pensation, did not show any entitlement to periodic salary

increases, and did not show any denial of an applicable
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general wage increase. As no worsening of compensation
resulting from a project has heen shown, Claimant's re-
quest for a determination based upon the amount of his

salary increases suhsequent to his employment by Respon-

dent is denied.

Automobile

Claimant asserts that Respondent assigned an automo-
bile to him in June 1977 that was inferior to the automo-
bile assigned to him in 1972 prior to his employment by
Respondent. Claimant contends that this assignment consti-
tuted a worsening of fringe benefits protected under Sec-
tion 13(c).

Section 17 of the protective arrangement of June 5,
1974 and Section 13(c) of the Act provide protection
against a worsening of benefits of employees affected by a
project. Prior to his employment by Respondent Claimant
was provided with an automobile for business related trans-
portation. At the beginning of his employment by Respon-
dent in 1975 that automobile was several years old. It had
no air conditioning. Respondent also has provided Claimant
with an automobile for business purposes. Though not new,
it does have air conditioning. No other significant details
regarding the two automobiles were provided by either party.
To the extent that assignment of an automobile constitutes
a benefit of employment, the change in the characteristics
of the automobiles provided {in this case was not shown to
constitute a wbrsening of position. The fact that some
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other employees of Respondent were provided with new auto-
mobiles, equipped with radios, indicates only that Claimant's
benefits are not equivalent to the henefits provided to some
other employees, and does not indicate that there has been a
worsening of Claimant's benefits. Claimant's request for a
determination based upon vehicle assignment, therefore, is

denied.

Denial of first opportunity of employment

Claimant asserts that he was entitied to a first oppor-
tunity of employment for the position of Safety Engineer and
for the position of Administrator of Insurance and Claims.

His assertion is based upon Section 7 of the June 5, 1975
protective arrangement executed by the Respondent and certi- .
fied by the Department of Labor under Section 13{c) of the
Act. The applicable portion of Section 7 is as follows:

(7) Employees covered by this agreement will be given
first opportunity for employment in any new jobs
included in the bargaining unit, or comparable to
those included in the bargaining unit, created as
a result of the Project for which they are, or by
training or retraining can become, qualified. All
such jobs shall be filled in accordance with seni-
ority and allocated on a fair and equitable basis
under arrangements to be mutually determined by
the operator of the transit system and the Union
prior to the filling of such jobs, or by arbitra-
tion at the request of either party, if such ar-
rangements are not agreed upon prior to such date.
The operator of the transit system will not ten-—
der such jobs to any other individual or individ-
uals so long as there are members of the bargain-
ing unit who are qualified, or after reasonable
training period can become qualified, and are
willing to bid these jobs.
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Claimant contends that this provision entitles him to
a first opportunity for employment for any joh outside the
bargaining unit created as a result of the project, for
which he is qualified or after reasonable training or re-
training could become qualified. Claimant asserts that he
was qualified for the position of Safety Engineer and
Administrator of Insurance and Claims, and that he was
therefore entitled to first opportunity for employment in

these positions.

Respondent asserts, in its letter of June 7, 1977 to
the Department of Labor, that Claimant applied for the posi-
tions in question, was considered for the positions, but
found to be not adequately qualified. Respondent further
asserts that Section 13(c) of the Act requires protections

of employees against a worsening of their positions as a
result of Federal assistance, and that Claimant's position

has not been worsened.

Initially we note that Section 7 of the protective
arrangement provides a first opportunity of employment only
for new positions "created as a result of the Project.™
From the materials provided by the parties it is unclear
whether or not the positions in question were created as a
result of the projects for which the protective arrangement
was certified. We do not, however, believe that it is
necessary to address the origin of the positions. For the
reasons discussed below, we find that the Claimant was
provided the level of protections to which he was entitled,
even assuming that the positions were created as a result

of the projects.
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Claimant is not a memher of any bargaining unit. The
positions of Safety Engineer and Administrator of Insurance

and Claims were not shown to be "new jobs in the bargaining

unit, or comparable to those included in the bargaining
unit" (emphasis added). Further, Section 7 of the Agree-
ment provides a mechanism, based on seniority and on con-
currence between the union and the Authority, for the fill-
ing of such positions, which mechanism Claimant does not
assert applies to him. Thus, Claimant is not seeking a
literal application of the terms of Section 7. Claimant
here seeks an interpretation of Section 7 that would enti-
tle him, as an individual, to a right of first opportunity
of employment for any new job outside the bargaining unit.

Where a provision in a protective arrangement is by
its terms directly applicable to members of a bargaining
unit, employees who are not members of the bargaining unit
are entitled to substantially the same level of protection
as provided to bargaining unit members. Provision of sub-
stantially the same level of protection does not, however,
require the broad interpretation of Section 7 proposed by
Claimant. The main thrust of Section 7, in this claim for
Section 13(c) protections, is to help assure the continued
employment of employees potentially affected by the project
by requiring that positions created as a result of the pro-
ject be filled first by such employees, to the extent that
they are qualified or might become qualified for such posi-
tions. Section 7 provides an orderly mechanism, based on
seniority, to achieve this goal of continued employment.

In this case, when Respondent acquired DMT, Claimant was
offered, and accepted, a position with Respondent. As dis-
cussed in the preceding sections of this determination,
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Claimant was not worsened with respect to his compensation
or fringe benefits as a result of the acquisition.. By pro-
viding continued comparable employment with no worsening of
compensation or fringe benefits, Respondent complied with
the requirement that it provide to Claimant substantially
the same level of protections as provided to bargaining

unit members.

In summary, Claimant has not shown that he is worse
off than he was before the cited projects. He has not
shown any adverse effect upon a right, privilege, benefit,
or other condition of employment which he previously pos-
sessed. Further, with respect to the specific question of
first opportunity of employment, Claimant has suggested no
other basis or combination of conditions and circumstances
that would extend such provision to him as an employee pro-
tection under the Act. Therefore, the request for protec-
tion of Claimant's alleged right to first opportunity for

employment in this instance is denied.

With respect to the issues of denial of first oppor-
tunity of employment, salary increases, and assignment of
automobile, Claimant has failed to demonstrate any worsen-
ing of condition with respect to employment, or denial of
rights, benefits, or privileges protected by Section 13(c)
of the Act. Claimant's claims, therefore, are denied.

Dated this 25th day of February » 1981

at Washington, D.C.

§b Hilary ﬂ, QXeply
Acting\PDeputy Assistant Secretary
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UNITED STATES DEPARTMENT OF LABOR

In re:

EDWARD GIAMPAOLI
(Claimant)

V. 77-13c-30

SAN MATEO COUNTY TRANSIT DISTRICT
(Respondent)

St et Wi N Sl Vet et Vel Sy Vot

Swmmary: Claimant's position as Transit Supervisor was terminated
as a result of Respondent’s expanstion of service and consolidation
of operations in San Mateo County, assisted by several Urban Mass
Transportation Act projects. Although Claimant had significant
managertal responsibilities, he was not a member of top management,
and did not have an owmership interest in the carrier. He there-
fore qualified as an "employee"” for purposes of Section 13(c) pro-
tections. Claimant did not lose his entitlement to benefits by
reason of his refusal of an offer of non-comparable employment.
Clatmant is entitled to the difference between his protected level
of earmings as Transit Supervisor and his actual earnings during
his protective pertod, together with compensation for any fringe
benefits lost.

Mr. Edward Giampaoli requested, by letter dated June 21,
1977, the opinion of the Department of Labor regarding his
entitlement to protections under Section 13(c) of the Urban
Mass Transportation Act of 1964, as amended (the Act). By
letter of May 26, 1978 the Department of Labor advised the
parties that it considered Mr. Giampaoli to be an "employee"
as that term is used in the Aét. The May 26, 1978 letter,

a copy of which is attached, requested that each party pro-
vide a statement of jits position regarding Mr. Giampaoli's
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entitlements. In response to this request, San Mateo Transit
Authority, by letter dated July 6, 1978, reasserted its posi-
tion that Mr. Giampaoli was not an employee, asserted that
Mr. Giampaoli had not made a prima facie showing that he was
affected by a project and stated that Mr. Giampaeli had been
of fered employment with the Authority, which offer he had

refused.

We have carefully reviewed the Authority's arguments
regarding Mr. Giampaoli's status as an "employee" entitled
to protections under Section 13{(c). The description of
Mr. Giampaoli's duties provided in the.Authority's July 6,
1973 letter, while indicating significant managerial re-
sponsibilities, fails to show that Mr. Giampaoli was a mem-
ber of the top level management of the carrier, as that
term is explained in our letter of May 26, 1978. Further,
the Authority's reliance on Edwards v. Southern Railway
Company 376 F. 2d 665 (4th Cir. 1967), is not persuasive.
In that case, Edwards had an ownership interest in the em-
ploying entity and was related to the General Manager and
Chairman of the Board of his employer. This personal and
financial relationship to the employer, coupled with very
significant managerial responsibilities, placed Edwards in

a unique position to protect his employment interests, and
influenced the Court's finding that Edwards was not an
employee entitled to protections under Section 5(2)(f) of
the Interstate Commerce Act. This close relationship with
the employing entity was not shown to be present in

Mr. Giampaoli's case. For these reasons, and for the rea-
sons expressed in our May 26, 1978 letter, we remain of
the opinion that Mr. Giampaoli is an "employee" within the
meaning of Section 13{c) of the Act.
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We next address the Authority's position that
Mr. Giampaoli failed to make a prima facie showing that he
was affected by an Urban Mass Transportation Act project.
Mr. Giampaoli showed that he was employed by ServiCar of
Northern California, Inc., as a Transit Supervisor. In
this capacity, Mr. Giampaoli was responsible for the super-
vision and day-to-day management of four transit systems in
San Mateo County: Manlo Park, Redwood City, San Mateo and
South San Francisco. Mr. Giampaoli identified the termina-
tion of ServiCar's contract with the Authority for the oaper-
ation of these four transit systems as the reason for the
elimination of his position. The contract was terminated
on or about July 23, 1977, the date when Mr. Giampaoli's
position was abolished. For the reasons discussed below,
we believe that Mr. Giampaoli made a sufficient showing
that he was affected by a project. {

In 1976 and 1977 the Authority undertook the expansion
of mass transit service in San Mateo County, and the con-
solidation into an integrated countywide system of the mass
transit operations then provided for the Authority by a
number of citjes and private contractors. The expansion
of service and consolidation of operations was assisted by
several projects under the Act.l/ In connection with this
assistance, the Authority entered into an employee protec-
tive agreement dated October 27, 1976 which covered affected

1
-'/See project description for UMTA Projects CA~03-0126 and CA-05-0018,
and preamble to the Agreement of-QOctober 27, 1976, (footnote 2).
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employees of ServiCar.g/ Subsequently, Mr. Giampaoli's posi-
tion as Transit Supervisor was abolished when ServiCar's
contract to operate four transit systems in San Mateo County
was terminated, and the service previously provided by Servi-
Car was assumed by the Authority. We believe that under the
above circumstances, by identification of his employment

with ServiCar, and by identification of the termination of
ServiCar's contract with the Authority, Mr. Giampaoli made

a sufficient showing that he was affected by a project.

The remaining issue raised by the Authority is whether
Mr. Giampaoli's refusal of an offer of employment by the
Authority should bar his entitlement to protections under
Section 13{c). An employee, in order to remain entitled to
a displacement or dismissal allowance under the Agreement,
must accept a tendered offer of reasonably comparable em-
ployment. By letter dated May 20, 1977 Mr. Giampaoli was
offered the position of Service Coordinator with the Author-
ity at a salary of $18,000 per year. As Transit Supervisor
of ServiCar, Mr. Giampaoli received an annual salary, in-
cluding bonus, of $23,760 per year. Information sufficient
to allow comparison of the specific terms of the fringe
benefits associated with the two positions was not provided
by the parties. It is our opinion that the large dissimi-
larity in compensation between Mr. Giampaoli's ServiCar po-
sition and the tendered position is sufficient to permit his
refusal of the position as offered without loss of his right
to protection. It is therefore not necessary to compare the

—Z-/Agreement dated October 27, 1976 between the Amalgamated Transit Union
and the San Matéo County Transit District. The Agreement was certi-
fied by the Department of Labor pursuant to Section 13(c) by letter
dated November 3, 1976. The Agreement also covered affected employees
of other mass transit providers operating in San Mateo County.
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duties and responsibilities, fringe benefits and other com-
ponents of the positions. As the position as offered was
not compafab]e to his former position, Mr. Giampaoli was
not required to accept the tendered position in order to
retain eligibility for Section 13(c) protections.— -

In summary, Mr. Giampaoli made a prima facie showing

that he was affected by a project under the Act. As
Mr. Giampaoli is an employee entitled to protections, but
is not a member of any bargaining unit, he is entitled to
receive substantially the same level of protection of
rights, privileges, benefits and other conditions of employ-
ment as provided to members of bargaining units under the
employee protective agreement of October 27, 1976.
Mr. Giampaoli did not lose entitlement to these protections
by reason of his refusal of the Authority's offer of non-

- comparable employment. It is our opinion that Mr. Giampaoli
is entitled to the difference between his protected level
of earnings as a Transit Supervisor and his actual earnings
during his protective period, together with compensation for
any fringe benefits lost during his protective period. The
parties should seek to resolve the specific amounts to which
Mr. Giampaoli is entitled in accordance with the provisions
of Appendix A of the Agreement.

Dated this 1lé6th day of January , 1981
at Washington, D.C.

William P. Hohgdod
Assistant Secretary of Labor
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GIAMPAOLI v. SAN MATEQ COUNTY DEP Case No. 77-13c-30
TRANSIT DISTRICT May 26, 1978

Summary: The supervisory or managertal duties of the Claimant did
not place him outside the scope of 13(c) protections. The Depart-
ment held that Claimant is an "employee” for purposes-of 13(c).

INTERIM DETERMINATION

This is in reference to the request filed by Mr. Edward
Giampaoli, formerly Transit Supervisor, ServiCar of Northern
California, Inc., dated June 21, 1977, that the Department
of Labor determine whether he has been deprived of certain
benefits under the employee protective provisions of Sec- ,
tion 13(c) of the Urban Mass Transportation Act of 1964, as
amended, in connection with recent Urban Mass Transportation
Act grants for the development and expansion of service pro-
vided by the San Mateo County Transit District (District).
Mr. Giampaoli: alleges that his position as Transit Supervisor
was abolished as a result of the District's establishing
service previously provided by contract with ServiCar.

Mr.  Giampaoli further claims that as a result of that assump-
tion of service the District offered him a position, but at

a substantial reduction in wages. Mr. Giampaoli claims that
he is entitled to a comparable position with the District at
the same wage rate and having similar benefits as the Transit
Supervisor's position he held—With ServiCar.
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Mr. Giampaoli states that as Transit Supervisor with
ServiCar his salary was $21,600 annually. By letter dated
March 25, 1977, he was offered the opportunity to apply for
the position of Service Coordinator with the District at an
annual salary of $14,484 to $18,000. Mr. Giampagli sub-
mitted his application by letter dated March 30, 1977; how-
ever, he requested that he be given a position commensurate

in salary and responsibility with his position with ServiCar.

Mr. J. A. Ruffoni, San Mateo County Transit District Execu-
tive Assistant, responded to Mr. Giampaoli by letter dated
March 31, 1977, stating that no final staffing decisions
had been made, nor had the District determined the liabili-
ties under Section 13(c). By letter dated May 20, 1977,
Mr. Ruffoni offered Mr. Giampaoli the position of Service
Coordinator with the District at a salary of $13,000 per
year. Mr. Giampaoli, by letter dated July 20, 1977, de-
clined to accept the position offered by the District. He
is presently employed by ServiCar as an administrative
assistant at a salary of $17,000 per year.

David J. Miller, Esquire, attorney for the District,
by letter dated July 20, 1977, states that .the position of
Transit Supervisor occupied by Mr. Giampaoli is managerial
in nature and that positions containing such managerial re-
sponsibilities have been those "to which 13(c) protections
traditionally have not applied.* Mr. Miller further states
that although the salary being offered by the District is
somewhat lower than that which Mr. Giampaoli was being paid
at ServiCar, other fringe benefits, such as medical and
dental plans and increased vacation and sick leave, provided
by the District, afford "a higher level of benefits than the

current plan in effect at ServiCar."”
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The question of whether Mr. Giampaoli may have been
impacted as a result of the development of the District can-
not be addressed until the threshold issue ofﬂwhether or not
he is an "employee” under the Act is established. We have
previously concluded that the term "employee” as used in the
Urban Mass Transportation Act should be broadly construed
and should be considered to encompass all but the top level
management of a carrier. In the top level we would include
individuals performing functions corresponding to those po-
sitions cited in the definition of "employee of a railroad
in reorganization” in the Regional Rail Reorganization Act
("president, vice president, treasurer, secretary, comptrol-
ler, and any person who performs functions corresbonding to
those performed by the foregoing officers"). Because job
titles may vary from carrier to carrier as a result of size,
administrative policy, and other factors, decisions as to
whether a particular individual qualifies as an "employee”
within the meaning of the Act must be based on the actual

functions the individual performs.

According to Mr. Giampaoli's position description, and
statements made by Mr. Giampaoli in conversations wtih a
member of our Division of Employee Protections staff, his
position of Transit §upervisor included responsibility for
the day to day management of the four transit systems in
San Mateo County, the largest consisting of twelve routes,
one with eight routes and two with five routes. His duties
included managerial responsibility for a maximum of seventy
employees, including hiring and firing. Mr. Giampaoli was
directly responsible to the President of the Corporation,
who was aisq the General Manager. He did not attend board
meetings, nor did he have any policy ar budget making
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responsihilities. He is not a stockhsolder in the Corpora-
tion. As Transit Supervisor he was responsible for planning,
scheduling and routing. Under the original contfécts there
was some latitude in making changes in those areas, however,
under more recent contracts the Transit Supervisor served in
a more strictly administrative role, serving in an advisory
capacity in some matters, with no power to implement or de-
termine new policies. Mr. Giampaoli was responsible for
maintaining working relationships with all levels of transit
personnel, City and other area officials. In addition to
his managerial and supervisory duties, Mr. Giampaoli was
responsible for training, monitoring the performance of
Assistant Supervisors and the preparation of written reports
and billings. OQOther duties included the preparation of time
cards, authorization of vacations and sick leave, and stand-
by arrangements. He was also responsible for general daily
labor contract administration, exclusive of contract nego-
tiations, since none were negotiated while Mr. Giampaoli was

Transit Supervisor.

Although Mr. Giampaoli played an instrumental role in
the day to day operations of ServiCar, it is not evident

.that he had any participation in or responsibility for the

formulation of managerial policy, rather his position ap-
pears to have been one of an administrator. He did not have
budgetary responsibilities, he did not serve as a represen-
tative of the Corporation or perform other duties usually

associated with top level management.

Based on the foregoing, we conclude that Mr. Giampaoli,
as Transit Supervisor, performed functions which qualify
him as an "employee” under Section 13(c) of the Urban Mass
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Transportation Act of 1964, as amended, and is therefore
eligible for the protective benefits provided thereunder.
Having determined that Mr. Giampaoli is an emp1o§ée entitled
to the protections provided under Section 13{(c¢c), there re-
mains the question of what benefits, if any, he is entitied
to as a result of the District's assumption of transit op-
erations. Since the case file does not contain sufficient
data for us to render a final determination on this matter,
we request that the parties provide us within three weeks
of the date of this Tetter a statement of their respective
positions with supporting data on the question of

Mr. Giampaoli's entitlements under Section 13(c)

Francis X. Burkhardt
Assistant Secretary of Labor
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b.S. DEPARTMENT OF LABOR

In Re:

ROLAND G. BARNES
(Petitioner)

DEP Case No.
77-13c-31

V.

TIDEWATER TRANSPORTATION
BISTRICT COMMISSION
(Respondent)

Swmmary: The Petitiomer sought continuation of employment fol-
lowing Respondent's takeover of the private bus company. Peti-
tioner was a major stockholder tn the private company, served
on its board of directors, and was the chief executive and
chief fiscal officer of the company. He was found to be out-
stde the definition of "employee" for purposes of Section L3(c)
protections.

DETERMINATION

Jurisdiction

This constitutes the final and binding determination
in the above dispute over employee protections under
Section 13(c) of the Urban Mass Transportation Act of
1964, as amended (UMTA). Counsel for Petitioner initiated
this action by letter of July 27, 1977 requesting the
Secretary of Labor's final and binding determination of
this matter. Petitioner has no labor organization for
purposes of resolution of disputes over interpretation,
application, or enforcement of Section 13(c) protections.
Therefore, jurisdiction in this matter rests with the
Secretary, as provided for _in Section 13(c) and in the
Secretary's January 14, 1975 certification of the perti-
nent grant of capital assistance under the Act, UMTA
project number VA-03-0007.
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Issue

Petitioner alleges that he lost employment as a
result of the referenced project which provided for
Respondent's takeover of the passenger service assets of
Petitioner's former employer, Community Motor Bus Company,
Inc. Petitioner asserts that he is an affected employee
entitled to reemployment with Respondent, under the em-
ployee protections required by Section 13(c).

Findings of Fact

In stating its position in this case Respondent
raises a preliminary challenge to the Petitioner's
@alleged status as an "employee” as that term applies to
Section 13(c). Respondent’'s challenge is plausible on
its face and will be addressed before considering other
aspects of this petition.

The term "employee" is not 9efined specifically in
the Act. In previous decisions!/ we have reviewed the
history of the Act and protective provisions under related
federal statutes. We find that "employee" properly has
broad application, encompassing all levels of personnel
except top management. In top management generally we
would include such positions as president, vice president
or treasurer. We recognize that titles and job functions
vary considerably from one enterprise to another, however.
Consequently the instant challenge to employee status is
considered on a case-by-case basis.

We find the following factors of relevance. As
described in the original petition, the Bus Company was
established in 1927 by Petitioner's father. Petitioner
began his career with the Company in 1943 (duties unspe-
cified). Beginning approximately at the end of 1946
Petitioner went to work in the shop doing general main-
tenance and worked his way up to full mechanic. In 1951,

1/ See, e.g., (Petitioner) v. Nassau County, DEP case No. 75-13c-07,
January 30, 1975.
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he became shop foreman and in 1961 he became general
manager. Petitioner states that his primary concern and
attention before and after becoming general manager re-
mained with the shop.

In 1968 Petitioner acquired 32.5% of the shares of
stock in the Bus Company. The remaining shares were held -
in trust for the support of Petitioner's mother, with
Petitioner named as one of three beneficiaries of the
remainder of the stock in trust in the event of the demise
of the primary beneficiary. The Company's founder,
Petitioner's father, died in 1969 and the shareholders,
including a trust company which voted the shares in trust,
elected Petitioner as one of the voting directors of the
Company. The directors then elected Petitioner to the
additional positions of President and Treasurer.

- As to duties, Petitioner continues by stating that
~after termination of his employment with the Company in
August 1975 he negotiated, on behalf of the Company, the
purchase of its inventory by Respondent in connection
with the Respondent's takeover of public passenger service
from the Company. Moreover, the Contract of Sale of
certain assets and operations of the Company to Respondent,
dated April 2y, 1975, was executed for the Company by its
President, the petitioner herein. Further information
supplied by Petitioner in response to our investigation
shows that he had authority to hire and fire mechanics
when he was actually running the shop. After Petitioner
became corporate President this hiring and firing was
performed by another corporate officer and Petitioner
gained authority to hire and fire office personnel.

There is indication that he never Tost ultimate authority
with respect to mechanics, and probably also held ultimate
authority in hiring and firing of Bus Company drivers.
Petitioner also had direct charge of purchasing, marketing, .
the business office and the maintenance department; reviewed
and adjusted cash flow reports and arranged for corporate
financing; generally served as one of its two negotiators
in all dealings pertaining to the takeover by Respondent.
Additionally, Petitioner admits that he was one of two
corporate officers authorized to sign any and all checks
for the Company and that the other authorized signator
reported directly to Petitioner. Finally, our inquiry
reveals that Petitioner enjoyed a salary of $36,800
anpually from the Company, which was nearly three times

as great as its next highest-paid officer/director, the
vice president.
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In demonstration of his employee status, Petitioner
estimates that while employed as President of the Company
he spent approximately eighty percent of his time in
clerical and mechanical activities. These clerical
activites included signing all general checks and- payroll
checks for the Company, verifying daily receipts and depo-
sits, computation of hours of work performed by shop
employees and office personnel, and preparation of all state
and federal reports required of the Company. The mechanical
duties he cited included training of bus drivers, training
of all new mechanics in such specialties as diesel engines
and air conditioners, overhauling voltage regulators,
supervising other mechanical overhauling, and serving as
purchasing agent for all shop parts. 1In further support of
his employee status Petitioner points to the fact that
sometime subsequent to his March 1976 application for state
unemployment bepnefits he did receive those benefits.

Decision

Analysis of the facts as provided by the Petitioner
jndicates that his sympathies and preferences may indeed
have been directed toward the shop and that he may have
spent much time working in the shop. The relative amount of
time spent there, however, is not so c¢ritical as is the
nature and effect of top level management functions and
decisons he executed or had authority to effect. He
negotiated major contracts on behalf of the Company, in-
cluding those for cessation of operations and sale of the
Company's assets. He also executed such contracts on behalf
of the Company. In addition to being a voting member of the
board of directors, Petitioner was chief executive officer
and chief financial officer of the Company. Further, he
apparently owned about one-third of all Company stock and
was a potential beneficiary of the remaining stock which was
in trust for his mother. No other officer or employee of
the company appears to have owned any stock. He held at
least a 20-percent vote and may have controlled more, on his
promotion, his compensation, his authority and duties,
company policy, and planning. He was responsible for
preparation and execution of all fiscal and other reports
for the Company, as well as computing the work hours {and,
thus, actual réceived wages) for shop and office personnel.
Even if one assumed that all of the directors exercised
equal power and authority (Petitioner may well have exer-
cised a dominant influence) one cannot deny that Petitioner

- ” M
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axercised substantial authority of a nature that charac-
terizes top management. Further, Petitioner's salary at
the Company was nearly three times as great as the next
highest-paid company officer. It is clear that Petitioner
was the chief executive officer of this corporation,
notwithstanding the presence and functions of the board

of directors. Nor can the control and exercise of such
abundant top management authority be diminished by the
time such functions did or did not require, by the fact
that he may have rolled up his shirt sleeves and worked
with his hands in the shop, or by the professed sympathies
of the individual.

I have determined, therefore, that Petitioner indeed

held a top management position with his former corporation.

Consequently he cannot be considered to have status as an
affected "employee” as that term is used in Section 13(c)

and is not entitled to any employee protections thereunder.

This petition is denied.

A |
Dated tmsQ?f’day ofJM/ 1980, at

Washington, D.C.

S e ; ) w.f}// . 2’
:i ;/. -Je.f:..__. \ — . - ‘,"/ ',/6 ;‘g{"* c¥ - L.
P

PA

William P. Hobgood
Assistant Secretary of Labor

U.S. Department of Labor / Labor-Management Services Administration
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UNITED STATES DEPARTMENT OF LABOR

In re:

JEFFREY BEHUNIAK
(Claimant)

DEP Case No.
77-13c-34

CONNECTICUT TRANSIT MANAGEMENT, INC.
(Respondent)

<
e et S’ e el et S e et et et

Summary: Clatment’'s use of an employer-furnished automobile for
personal travel is an employment benefit appropriate for protec-
tion under Section 13(c). As Claimant lost the personal use of
such automobile as a result of an UMTA project, Claimant is en-
titled to the value of the benefit lost for the duration of his
siz-year protective period. State regulations prohibiting the
personal use of state-owned automobiles do not bar the Respon-
dent's obligation to protect the value of the benefit lost.

DETERMINATION

Introduction

The instant claim was submitted to the Department of
Labor by Claimant's letter dated September 23, 1977, and
supplemented by Claimant's letters dated December 9, 1977,
April 5, 1978 and July 31, 1578. Claimant asserts that he
was denied the use of an employer-furnished automobile for
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personal travel as a result of certain capital assistance
provided under the Urban Mass Transportation Act of 1964,
as amended (the Act).

By letter dated November 4, 1377, the Department of
Labor advised Respondent of this claim, and requested a
statement of Respondent's position with respect to the
claim. Respondent replied by letter dated November 17,
1977, supplemented by letters dated December 16, 1977, and
January 18, 1978. Respondent denied that Claimant's use of
an employer-furnished automobile for personal travel was a
benefit protected by Section 13(c) of the Act. Respondent
made no objection to the submission of this claim for
determination by the Secretary of Labor.

Claimant seeks a determination by the Secretary of
Labor with respect to his right to protections under Sec-
tion 13(c) of the Act. Based upon the information submitted
by the parties, the Secretary of Labor has reviewed this

dispute and issues this determination.

Issue

Was the use of an employer-furnished automobile for
personal travel a benefit which was protected under the

applicable 13{c) agreement?
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Background

Until 1976 claims agents of Connecticut Company, a
private, transit entity, worked out of two divisions lo-
cated in Hartford and New Haven. Each of the claims agents
who worked at these two divisions, including Claimant, en-
joyed the use of an employer-furnished automobile for un-
limited personal travel as one of the employment conditions
associated with that position. <Claimant enjoyed this use
of an employer-furnished automobile for his entire length of
service at Connecticut Company, a period of seven years and
four months. In 1973 Claimant's Connecticut Company auto-
mobile was demolished in ap accident and Connecticut Com-
pany replaced this automobile with a rental automobile.

Connecticut Company was acquired by the State of Con-
necticut in June of 1976. The acquisition was funded, in
part, by capital assistance grant CT-03-0016. The Depart-
ment of Labor certified the employee protection provisians
for this grant on April 29, 1976, based in part on two nego-
tiated employee protective arrangements, executed between
the International Brotherhood of Teamsters Local 559 and
Connecticut Transit Management and between the Amalgamated
Transit Union Locals 281, 425, and 443 and Connecticut
Transit Management. <Claimant is not represented by any of
these labor organizations, and has no access to the final
and binding dispute resolution mechanisms which are avail-
able to represented employees under these negotiated arrange-
ments. Under the terms of the Department of Labor's certifi-
cation letter, Claimant is entitled to substantially the
same levels of protection as dre afforded to represented

employees under the negotiated arrangements.
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At the time of the acquisiticn of Claimant’s employer
by the State, the State hired Connecticut Transit Manage-
ment, Inc., a private management firm, to operate the ac-
quired mass transit system. Employees of the acquired
system were offered positions with Connecticut T?éﬁsit
Management similar to their former positijons at Connecticut
Company. Claimant accepted a position with Connecticut
Transit as a claims agent. In that position Claimant per-
formed duties similar to those associated with his former
position., He also continued to enjoy the unlimited use of
his employer-furnished rental automobile for personal travel
for some 13 months subsequent to the State's acquisition of
the Claimant's former employer. On July 15, 1977 Connecti-
cut Transit replaced Claimant's rental automobile with a
state-owned automobile. At that time he was informed that
the Connecticut Department of Transportation’'s 1976 General
Reqgqulations prohibit the use of state-owned automobiles by
employees for personal travel. Claimant was not compensated
for the loss of use of an automobile for personal travel.

Claimant's Position

Claimant contends that the use of an employer-furnished
automobile for personal travel was a benefit protected by
the 13(c) agreement, which benefit he lost as a result of
capital assistance grant CT-03-0016. He requests either a
restoration of this benefit or reimbursement for the loss

thereof.

U.S. Department of Labor / Labor-Management Services Administration


Cathi
Typewritten Text
A-158


EMPLCYEE PROTECTICRS LIGEST

A-159

Respondent's Position

Respondent maintains that Claimant's use of an em-
ployer-furnished automobile for personal travel is a gra-
tuity rather than a benefit. Respondent asserts..that a
gratuity is not a proper subject for consideration under
Section 13(c). Respondent continues its defense by noting
that, even if a gratuity were a proper subject for protec-
tions, the Connecticut Department of Transportation's 1976
General Regulations prohibit any such use of a state-owned
automobile by Claimant. Respondent maintains that such
regulations preclude Section 13(c) protections of this
employer-furnished automobile for this Claimant.

Discussion

Respondent, as a recipient of capital assistance grant
CT-03-0016, agreed to provide fair and equitable arrange-
ments for the protection of affected employees, which meet
the statutory requirements expressed in Section 13(c) of the
Urban Mass Transportation Act. One of those requirements
is that Respondent provide prbtections (against adverse
effects as a result of the project) for the "preservation of
rights, privileges, and benefits (including continuation of
pension rights and benefits) under existing collective bar-
gaining agreements or otherwise." Paragraph 5 of the pro-
tective arrangement executed between the Amalgamated Transit
Union and Respondent in connection with the cited project

provides in pertinent part that:
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[Respondent ] shall assume the obligations of the

acquired system with regard to wages, salaries, hours,

working conditions, sick leave, health and welfare and

pension or retirement provisions for employees. No

employees of the acquired system shall suffer any

worsening of his wages, seniority, pension, sick leave,

vacation, health and welfare, insurance, or any other-

benefits by reason of his transfer to a position on

the publicly owned system.
If any employee of the acquired system as a result, in whole
or in part, of the project, was adversely affected with re-
spect to any employment conditions which he enjoyed prior to
that acquisition with federal funds, it is Respondent's ob-
Tigation to preserve and continue that former employment.

condition consistent with the above.

Respondent has contended that the disputed benefit is
a gratuity, rather than an employment condition, inasmuch as
it was subject to unilateral change at any time during
Claimant's employment at Connecticut Company. During the
Department's review of this dispute no other evidence or
other information was offered by Respondent as to why such
use of an employer~-furnished automobile would more appropri-
ately be considered a gratuity rather than an employment
condition or a benefit. Nor did Respondent offer any evi-
dence or information which would refute Claimant's position
that this claimed benefit was adversely affected as a result
of the cited project.

Claims agents at the Hartford and New Haven divisions
had enjoyed the use of employer-furnished automobiles for
personal travel since Connecticut Company first effected
that policy in 1964, some five years prior to Claimant's
date of hire at Connecticut Company. That policy was uni-
formly applied to all claims agents and constituted a normal
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business expense and condition associated with that posi-
tion, similar to other business costs routinely expended 1in
connection with that position sUch as vacation pay, sick
leave pay, medical insurance, etc. <Claims agents in these
divisions had good cause to identify this policy as an em-
ployment condition and right associated with that position.
These agents could also reasonably expect the continuation
of this policy after such an extensive period of time.

Such use of an employer-furnished automobile would not
constitute a gratuity in the sense that a gratuity connotes
an ad hoc favor which an employer provides for an employee
on a special occasion. Nor would such use of an employer-
furnished automobile connote a gratuity in the sense of
being an award presented to an employee in recognition of
service to a company. Rather, this use of an employer-
furnished automobile had been uniformly applied to all
claims agents of the company without unique purpose, moti-
vation, or cause and had extended over such a period of time
as to more appropriately constitute an established past
practice and employment condition. Further, this policy
had been unilaterally developed and effected by Connecticut
Company for application to all employees working out of the
above two divisions in that job classification. This policy
application is not dissimilar from, nor unique from, other .
unilateral policy actions effected by employers for non-
represented employees, such as salary scales, vacation
leave, sick leave, office hours, and other aspects of em-
ployment. Many benefits for non-represented employees may
be said to be subject to the employer's unilateral action.
This does not deny, however, lheir status as benefits.
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Acceptance of Respondent's .contention that the disputed
benefit is a gratuity would severely narrow_therdéfinition
of "benefit" to include only such items as are provided in
a collective bargaining agreement or other formal employment
contract. Excluded from consideration as benefitg would be
any items unilaterally provided by an employer or not secured
by a written contract for non-represented employees, as pro-
vided to Claimant in the instant case by Connecticut Company.
In those situations where such employees as Claimant are non-
represented, virtually all benefits of employment are devel-
oped and effected unilaterally by the employer unless estab-
lished by statute. Such conditions may or may not have in-
put or concurrence from those employees. Nevertheless, they
constitute the rules and policies under which these employ-
ees must work. The acceptance of Respondent's contention
would be contrary to the statutory provisions of Section
13(c), which require a recipient of federal funds under the
Act to protect all benefits which an affected employee en-
joyed prior to being affected by federal funds, irrespective
of how those benefits were obtained. On the basis of the
above, I determine that Claimant's use of an employer-
furnished automobile for personal travel is an employment
benefit appropriate for protection under Section 13(c).

As a secondary defense to the requested remedy, Respon-
dent argues that even if Claimant’'s claim were held to con-
stitute a proper subject for Section 13(c) protections, the
Connecticut Department of Transportation's 1976 General
Regulations prohibit the use of a state-owned automobile

for personal travel.
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The cited regulations do not serve to act as a bar to
the above obligation which Respondent agreed to as-a recip-
itent of federal funds. Whenever the governing regulations
or other rules of a recipient of UMTA funds would result in
the deprivation of a protected employee's Section 13(c)
protections, that recipient must provide otherwise for the
preservation of that worsened benefit, as required in the
Act and as agreed upon by that recipient. To accept Respon-
dent's proffered argument as a relief of its statutory ob-
Tigations would result in less than meaningful protections.

In the instant case Claimant had enjoyed the claimed
benefit for his entire length of employment at Connecticut
Company. In order to maintain his position as a claims
agent subsequent to the takeover, Claimant accepted employ-
ment with Respondent. Respondent, citing state regulations
restricting the personal use of state-owned automobiles,
eliminated the claimed benefit. There is no evidence in the
record which refutes Claimant's contention that the loss of
the benefit resulted from the cited project. Affirmatively
the record does indicate that had it not been for that UMTA
project whereby Connecticut acquired Connecticut €Company and
employed Respondent as operating agent for the new transit
entity, Claimant would not have Tost the disputed benefit.
Therefore, it appears clear that Claimant's loss of the car
for personal use was as a result of the cited project.
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Claimant is entitled to protection of the Senefit
lost, the use of an employer-furnished automobile for per-
sonal travel. As Claimant had over six years of employment
with his former employer, he is entitled to the maximum
protective period of six years, with protection continuing
through June, 1982. <(Claimant is entitled to a lump sum
cash payment equal to the value of the benefit lost for the
period beginning July 15, 1977, and continuing through
December 1, 1980. <Claimant is further entitled to a monthly
payment equal to the value of the benefit lost for each
month, or portion of a month, beginning December 1, 1980,
and continuing through June, 1982. The value of the bene-
fit lost is the reasonable value of the loss of use of a
comparable employer-furnished automobile for personal travel,
taking into account the cost per mile to operate such automo-
bile in each year subsequent to and including 1977, and the
estimated number of miles of personal travel driven by
Claimant. Respondent may, for the period beginning Decem-
ber 1, 1980, provide Claimant with an automobile for personal
use, comparable to the automobile provided by his former em-
ployer at the time of the takeover, in lieu of payment for
the value of such benefit. In the event the parties are un-
able to reach an agreement as to the value of such benefit,
the parties may resubmit this matter for purposes of deter-
mining the value of the benefit lost.
Dated this /77" day of Fosv=wdviy” | 1980
at Washington, D.C.

- P c
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VL A : ioei .-
" /C’/‘./-ff-’. T v (v’/, //l/:" ekt

William P. Hobgood 7 .. 2<%
A-164 Assistant Secretary of Labor
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UNITED STATES DEPARTMENT OF LABOR

In re:

MILLER, PETRY AND KREIDER
(Claimants)

DEP Case No.

and 77-13¢c-35

YORK AREA TRANSPORTATION AUTHORITY
(Respondent)

Summary: Clatmants asserted that they were deprived of
protected employment as a result of Respondent's cequisi-
tion of the assets of their former employer. A hearing
was held by the Department of Labor. C(Claimants failed to
attend the hearing, thereby denying Respondent the oppor-
tunity to examine them regarding matters within their
kncwledge and critical to their claim. The record did
not contain suffictent evidence to support a finding
that Clatmants were affected by a project. Therefore,
this claim was dismissed.

Introduction

This claim was submitted by a letter from Claimant
Miller to the Department of Labor dated September 26, 1977,
and joined by Claimants Petry and Kreider by letter dated
February 28, 1978. <(Claimants seek a determination by the
Department of Labor of their rjght to protections under
Section 13(c) of the Urban Mass Transportation Act of

A-289
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1964, as amended (the Act). A hearing was conducted by a
representative of the Department of Labor on April 27, 1979.

Claimants and Respondent are represented by counsel.

The applicable Secfion 13(c) employee protective ar-
rangement of April 21, 1977, certified by the Department of
Labor for Project No. PA—OS-OOO?,l/provides for submission
of any controversy regarding protections provided under
that arrangement to the Secretary of Labor for determina-
tion. This is the determination of the Secretary of Labor.

Background

Claimants are former employees of Reliance Motor Coach
Company, Inc. (Reliance), a public carrier incorporated un-
der the laws of the Commonwealth of Pennsylvania. Prior to
August 1, 1977 Reliance provided both mass transit and
school bus services in the York, Pennsylvania area. On or
about August 1, 1977 the York Area Transportation Authority
(Authority) acquired by purchase certain assets of Reliance,
and assumed full responsibility for operation of the York
area mass iransit system. The acquisition was assisted by
a grant provided under the Act (Project No. PA-05-0007).
Following the acquisition Reliance continued to provide

school bus service.

1/

='Urban Mass Tramsportation Capital Grant Contract, Project No. PA-05-
0007, dated July 28, 1977.
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During the six-month transition period preceding the
acquisition Reliance provided mass transit service“hnder a
"Purchase of Service Agreement" with the Authority.g/ Under
the terms of this agreement, mass transit service was pro-
vided by Reliance with Reliance employees, for which ser-
vice the Authority reimbursed Reliance. Claimants were
hired by Reliance as bus drivers in May, 1977, less than

three months prior to the acquisition.

The Authority hired, at the time of the acquisition,
all former Reliance bus drivers who requested positions,
with the exception of Claimants.i/ Claimants were not of-
fered employment with the Authority at the time of the ac-
quisition, nor were they offered employment subsequent to

the acquisition.

Section 6 of the grant contract for Project No. PA-05-
0007 contains a requirement that the Authority comply with
the Department of Labor's April 21, 1977 letter of certifi-
cation made in connection with the grant. The certification
letter specifies the terms and conditions that apply for the
protection of mass transit industry employees in the service
area of the project. These protective terms and conditions
include benefits for any employee who is laid off or other-

wise deprived of employment as a result of the project.

2/Purc::hase of Service Agreement between Reliance Motor Coach Company,
Inc., and York Area Transportation-Authority dated January 25, 1977.
Q/One other former Reliance driver who was hired at about the same
time as Claimants was initially not offered a position by the Author-
ity, but was subsequently hired and is not a Claimant in this case.
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Claimants' Position

Claimants assert that by showing they were employed as
mass transit drivers by Reliance at the time of the acquisi-
tion, but not hired by Respondent, they are entitled to pro-
tections under the terms of the Department of Labor's certi-

fication letter.

Respondent's Position

Respondent takes the position that this claim should
be dismissed, or denied, for the following reasons:

1. Respondent asserts that the Department of
Labor lacks jurisdiction to process this

claim,

2. Respondent asserts that the claim should be
dismissed due to the unavailability of the
Claimants for questioning by the Respondent
at the hearing held in connection with this

claim.

3. Respondent asserts that the Claimants were
not placed in a worse position as a result
of the project because they were improperly
hired by Reliance, could have continued em-
ployment with Reliance but did not do so,
failed to seek employment with the Author-
ity following the acqﬁisition and, in the
case of two of the Claimants, were unavail-
able for work due to illness.
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A-293

Issue

Were Claimants deprived of employment as a result of

the project?

Discussion

Jurisdiction

The Authority asserted, as a preliminary matter, that
the Department of Labor lacks authority to process this
claim, citing as support for this proposition the case of
Local Division 1285, ATU v. Jackson Transit Authority
447 F. Supp. 88 (W.D. Tenn. 1977). In Local Division 1285
the court held that there was no basis for it to require

the Department of Labor to assume a continuing responsibil-

ity under the Act.

This claim is distinguishable from Local Division 1285
because the Respondent, by acceptance of the Capital Grant
Contract for Project PA-05-0007, has agreed to the submis-
sion of disputes to the Department of Labor. Section 6 of
the grant contract incorporates into that contract the terms
of the Department of Labor's certification letter of April 21,
1977. Paragraph 7 of the certification letter provides for
dispute resolution by the Secretary of Labor. As this claim

concerns an alleged denial of protections under the terms of
the Department's certification letter, it is appropriate that
it be resolved by the Secretary of Labor.il

i/For a further discussion of Local Div. 1285 see Povlitz v. Maryland
Mass Transit Administration, DEP Case No. 78-13c-54; USDOL
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Presence of Claimants for Questioning

The Claimants failed to attend the hearing scheduled
with the agreement of the parties by the Department of Labor
regarding their c¢laim to protections. Claimants* attorney
had been advised in writing of the date, time and place of
the hearing. Claimants' attorney attended the hearing and
expected at least one of the Claimants to be present, but
no Claimant attended. Attempts made by Claimants’' attorney
to contact Claimants immediately prior to, and during, the
hearing were not successful. Although Claimants® attorney
advised the hearing officer that an explanation of Claim-
ants' absences would be forthcoming, no explanation was of-
fered at, or subsequent to, the hearing. The hearing was
delayed and finally began w{ihout the presence of Claimants.
Respondent was unable to question Claimants regarding this
claim and the hearing could not be completed.

Respondent asserts that in order to fairly present its
defense to this claim, it must have an opportunity to ques-
tion Claimants regarding their relationship with Reliance,
the terms and conditions of their employment by Reliance,
their availability for employment, their earnings during
their protective period, and other matters. Respondent
urges that the claim be dismissed by reason of the non-
appearance of Claimants. Claimants have taken the position
that the record as presently constituted is sufficient and
they request a determination based on the record. For the
reasons discussed below, I find that the presence of Claim-
ants for examination by Respaqdent was essential to the

resolution of this claim.

=204
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Sections 4 and 5 of the protective arrangement provide
certain protections for mass transit employees who are term-
inated or otherwise deprived of employment as a result of a
project. The project consisted of the purchase of some, but
not all, assets of Reliance, eleven new buses and related
mass transit equipment, and actions taken by the Authority
in anticipation of the acquisition. Claimants assert that
by identification of this project, and by showing that they
were employed by Reliance as mass transit drivers, they have
established their entitlément to the protections provided
under the terms of the protective arrangement. Ordinarily
this would be sufficient where, as here, loss of employment
occurs simultaneously with an acquisition. However, the
Respondent has asserted that the Claimants were not affected
by the project but, rather, were deprived of employment by
reason of the circumstances surrounding the hiring of Claim-
ants. The available evidence relating to the hiring of

Claimants is reviewed below.

The six months prior to the August 1, 1977 acquisition
was a perijod of transition. During this period Reliance
performed mass transit services in the York area, using its
facilities, equipment and employees. The Authority directed
the level of service, routes and rétes, and réimbursed
Reliance for services provided. The respective rights and
responsibilities of Reliance and the Authority were estab-
lished by the Purchase of Service Agreement. Although this
agreement characterized Reliance as an indepéndent contrac-
tor, it did require Reliance to maintain a close liaison
with the Authority and to cooperate with the Authority in
the reasonable control of costsvin the provision of the

required services.
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Consistent with the Authority's Application for Fed-
eral AssistanceE/Re]iance's existing routes were maintained
without change for the first three months of the period cov-
ered by the Purchase of Service Agreement. On or about
May 9, 1977, service levels were increased by the Authority,
which action was also consistent with the Application for
Federal Assistance. This increase in the level of service,
mandated by the Authority but performed by Reliance, appears
to have resulted in the hiring by Reliance of Claimants in
the first week of May 1877.

Mr. Richard Francis was, at all times relevant to this
claim, the general manager of the Authority. He testified
that prior to May of 1977 he worked with Mr. Wayne Kaskey,
supervisor at Reliance and brother of Reliance's President,
and developed a work schedule that would have met the planned
increase in service levels using existing Reliance employees.
Mr. Francis further testified that the President of Reliance,
Mr. Carl Kaskey, refused to use the proposed schedule. In-
stead, Mr. Carl Kaskey hired the Claimants herein.

Mr. Francis stated that after Claimants were hired, he ad-
vised Mr. Carl Kaskey that he objected to their employment
on the basis that there would be no positions for them fol-
lowing the acquisition because they were not needed to pro-
vide the required level of service. Mr. Francis' testimony
on these points was not contradicted, nor was he examined

by Claimants® attorney regarding the details of the proposed
work schedule. »

5/

="Application for Federal Assistance. for Section 5 Captial Assistance
Grant dated March 15, 1977. Exhibit C of the Application for Federal
Assistance, titled "Project Justification” sets forth the intended
service levels for the February 1977 through July 1977 period.
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Neither the Claimants nor any representative of Reli-
ance was present at the hearing. Claimants' attorney intro-
duced, over objection by Respondent, the transcript of an

6/

unfair Tabor practice hearing-"in which Claimants did test-
ify regarding matters related to their employment ;ifh Re-
liance. This transcript has been reviewed and given such
weight as it deserves in this claim, taking into account the
lTack of similarity in the matters at issue in this claim and
in the unfair labor practice hearing. Testimony of Claim-
ants at the unfair labor practice hearing indicated that
they may have believed that they were entitled to continued
employment with the Authority following August 1. However,
this issue was not central to the issues of that hearing

and as a result Claimants were not examined regarding their
understanding of the terms and conditions of their employ-
ment with Reliance. Consequently, the statements made by
Claimants concerning their belief that they would be em-
ployed by the Authority are not dispositive in this case.
Mr. Francis' testimony at the unfair labor practice hearing
was consistent with his testimony in this claim as outlined
in the preceding paragraphs. No representative of Reliance
testified at the unfair labor practice hearing.

The evidence and testimony prgsented in this case raises
significant questions regarding the terms and conditions of
Claimants® employment. Establishing these terms and conditions

é/Pennsylvania Labor Relations Board vs. York Area Transportation Author-
ity, PERA-C-11l, 609-C, stenographic report of hearing of January 6,
1978.
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is essential to the proper resolution of this claim. In addi-
tion,. Respandent has raised as a defense Claimants' physical
ability to work and availability for work following the take-
over. Claimants have an obligation to make themselves avail-
able for examination regarding the terms of their employment,
their ability te work and their availability for work where
such matters are at issue and are necessary for resclution of
their claim. By their absence Claimants denied to Respondent
an opportunity to examine them regarding matters within their
knowledge and critical to their claim. I am unable to sus-
tain the claim based on the available record.

DETERMINATION

The record in this case contains insufficient evidence
to support a finding that the Claimants were affected as a
result of the project. The claim is therefore dismissed.

Dated this Jo {4 day of MZ‘A—’ 1981

at Washington, D.C.

4 St.
Deputy Assistant Secretary of Labor
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LOCAL 103, ATU v, WHEELING, DEP Case.No. 77-13c-5
WEST VIRGINIA August 4, 1977

Swmmary : The employees claimed the Authority had fatled to offer
them jobs after a private operator ceased operations and the
Authority began to run buses purchased with federal assistance
over the same routes previously serviced by the private operator.
A review by the Department of Labor revealed the private operator
ceased operations for reasons unrelated to the federal assistance.
The Department determined the Authority was not a successor em-
ployer and was not obligated under 13(c) to offer jobs to former
employees of the private operator. The claitm was denied,

DETERMINATION

This is in further reference to a dispute involving the
Amalgamated Transit Union (ATU), Wheeling Transportation Au-
thority {(WTA) and Wheeling Rapid Transit Inc. (WRT)}, concern-
ing the rights of certain transit employees of Cooperative
Transit Company under a Section 13(c) agreement executed on
December 13, 1972, in connection with a federal transit grant
to the Wheeling Transportation Authority pursuant to the
Urban Mass Transportation Act of 1964, as amended.

The: questions here were first raised by-letter to the
Department of Labor dated May 17, 1976 from the City of
Wheeling, West Virginia. The parties' positions were devel-
oped and discussed through a series of letters and a meeting
that was held at the Department of Labor on August 17, .1976,. -
After further continuing efforts by the parties to resolve
this matter proved unsuccessful the issues were then presented
for resolution by the Secretary of Labor.

The representatives of employees whose rights are in
question here were not signatory to the December 13, 1972
agreement, which was executed by ATU Local 975 as representa-
tive of WRT's employees. However, the employees of Coopera-
tive as employees in the service area of the project and
represented by ATU Local 103 were afforded substantially the
same level of protections as provided members of the signatory
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union through the Department of Labor's Jetter of certifica-
tion dated January 19, 1373, As a result, the Department
of Labor is authorized to resolve the issues raised by the
non~signatory employees through their collective Bargaining
agent, rather than require them to be submitted for private
arbitration.
The dispute centers on the current and contemplated ex-
pansion of WRT service by operation over routes formerly
serviced by Cooperative Bus Company. It is undisputed that
WRT having secured operating rights is now servicing routes
formerly operated by Cooperative, It is also undisputed that
Cooperative terminated service upon declaration of bankruptcy
sometime in November, 1975. This declaration and a subse-
quent liquidation of assets took piace after a strike by ATU
Local 103 beginning in QOctober, 1975, over terms for a new
labor agreement. At that time Wheeling Rapid Transit ran
Buses solely within the Wheeling City limits while Coopera-
tive ran buses both within and outside of the City limits.
The WRT, in expanding its service, is using some of the buses
purchased under the 1973 federal grant,

The ATU contends that the operation of federally pur-
chased buses over routes formerly serviced by Cooperative
makes WRT a successor within the meaning of paragraph 8 of
the parties' Section 13(c) agreement. Therefore, it alleges
that these employees should be afforded the rights set forth
in Section 13(c){4) of the Act reguiring "assurances of em-
ployment to employees of acquired mass transportation systems
and priority of reemployment to employees terminated or laid
off." The Union maintains that the language of Section 8 of
the agreement, when read in conjunction with paragraphs 7 and
10 setting forth the definition of the term "project,” re-
quires a liberal interpretation of "affects as a result of
the project” to include the acquisition of routes by WRT upon
the bankruptcy and termination of service by Cooperative
Transit. Citing other cities in which successor employees
were found, including Elgin, I1linois; Amarillo, Texas; and
Macon, Georgia, by the public operation of routes of formerly
private companies, the Union argues that a "successor employ-
er" may be established even though there was no direct pur-
chase of the former company, its assets or franchise and even
though there has been a cessation of service for some period
of time. The Union states finally that as a successor em-
ployer both WRT and WTA are required by the Section 13(c)
agreement to insure that prior employment rights are afforded
to former employees of Cooperative and that affected employ-
ees unable to secure positions with WRT have the right to
file claims under the Section 13(c) agreement.
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In response, the WTA while not disputing the facts of
the case claims that the employees' loss of work is unre-
lated to the 1973 federal grant. It contends that although
federal buses are being used over former Cooperative routes,
the abandonment of those routes after Tiquidation was not a
result of the federal project and therefore the employees
are not entitled to the Section 13{(c) protections as no
"successor employer” is present here within the meaning of
the December 13, 1972 agreement, It states that neither
WRT nor WTA took over the management and operation of the
defunct company and that the successor employer concept in
the agreement refers only to instances where a transit com-
pany was purchased or taken over by some entity.

Sections (7), (8), and (10) of the Decembher 13, 1972
agreement provide as follows:

(7) This agreement shall be binding upon the successors
and asstgns of the parties hereto, and no provisions,
terms, or obligations herein contained shall be affected,
modi fied, altered, or changed in any respect whatsoever
by reason of any arrangements made by the Authority to
manage and operate the System, Any person, enterprise,
body, or agency, whether publicly - or privately - owned,
whtch shall undertake the management or operation of the
transit system, shall be bound by the terms of this
agreement and accept the full responsibility for perfor-
mance of these terms.

(8) ALl employees represented by the Union shall con-
tinue to be employed on the transit system by any suc-
cessor-employer in the management and operation of any
system, and the employment and seniority rights of all
such employees shall be maintained and continued in
accordance with the seniority rosters in effect on the
date of acquisttion of the system by the successor- -
employer. All persons employed under the provisions
of this paragraph shall be appointed to comparable
positions on the transit system without examination,
and such employees shall be credited with their years
of service for purposes of stck leave, sentority, va-
cations and penstons in accordance with Company rec-
ords and applicable collective bargaining agreements,
The successor-employer shall assume, or arrange for
the assumption of, the obligations of the Company with
regard to wages, salaries, hours, working conditions,
sick leave, health and welfare, and pension or retire-
ment provisions for employees., No employee of the
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Company shall suffer any worsening of his wages,
seniority, pension, sick leave, health and welfare
tnsurance, or any other benefits by reason of his
transfer to a position with the successor-employer,

(10) The term "Project," as used i{n this agreement, _
shall not be limited to the particular facility
assisted by federal funds, but shall include any

part of the transit system or facility thereof which
is affected by such assistance. The phrase "as a
result of the Project" shall, when used in this
agreement, include events occurring in anticipation

of, during and subsequent to the Project.

The language of Sections 7 and 8 speaks directly to
successors in the management and operation of the system,
These sections refer to the obligations of a successor-
employer to the management and coperation of the transit
system operated by WRT, 1In the instant case the termination
of service by Cooperative for reasons unrelated to the fed-
eral transit grant places that action and subsequent events
by WRT outside the reach of Sections 7 and 8, The Depart-
ment's determination in Elgin, Amarillo, and Macon are not
applicable to these circumstances where the WRT was simply
able to expand into an area where service was abandoned by
a company bankrupt for reasons unrelated to the federal
grant. Its use of five year old federally funded buses does
not serve to create a connection to the 1973 grant to estah-
Tish it as a successor corporation within the meaning of
Sections 7 and 8. Furthermore, no circumstances have been
brought to our attention by which we could find that the
Cooperative employees were adversely affected-by the federal
grant in 1973.

In conclusion, we hold that the WRT is not successor-
employer to Cooperative Transit within the meaning of para-
graphs 7 and 8 of the December 13, 1972 Section 13(c) agree-
ment. Further, the former employees of Cooperative Transit
are not affected employees within the meaning of Section 13(c).
THerefore, the WTA and WRT as a result of the expansion of
service described above are not required to provide former
Cooperative employees the protections of the Section 13(c)
agreement executed in 1972.
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At the joint meeting held on May 17, 1976, the parties
discussed the possibility of jobs being offered to the former
employees of Cooperative. This avenue is, of course, avail-
ahle to the parties although its implementation is outside
the scope of Section 13(C).

/s/
Francis X. Burkhardt
Assistant Secretary of Labor
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KING y, CONNECTICUT TRANSIT DEP Case No, 78-13c-1
MANAGEMENT, INC. " May 1, 1978

Swmmary: The Department determined that the Petitioner is an em-
ployee covered by the Act, notwithstanding his supervisory and/or
management duttes,

(This interim decision of certain questions in the above dispute over em-
ployee protections is incorporated in the final and binding determination
of the dispute dated November 9, 1979.)

INTERIM DETERMINATION

This is in reference to the claim filed by Petitioner in
which he alleged he had been denied certain benefits which
are protected under Section 13(c) of the Urban Mass Trans-
portation Act of 1964, as amended, as a result of an urban
mass transportation capital grant involving the acquisition
of the Connecticut Company by the Department of Transporta-
tion, State of Connecticut (UMTA Project Number €T-03-0016).

Section 5 of the capital grant contract contains the
employee protective requirements pursuant to Sections 3(e)4d
of 13(c) of the Act under which the State agreed to carry
out the project. That section incorporates by reference a
"section 13(c) agreement” executed on April 20, 1976 by the
Department of Transportation, State of Connecticut, Connect-
icut Transit Management, Inc, and the Amalgamated Transit
Union. In addition, the International Brotherhood of Team-
sters Locals 559, 443, and 667 executed separate agreements
with the Department of Transportation, State of Connecticut
dated January 13, 1976, January 29, 1976 and February 4, 1976,
respectively. The project (CT-03-0016} was certified by the
Department of Labor April 29, 1976, on the condition that the
above cited agreements be included in the contract of assist-
ance, by reference, and on the further condition that:

Employees of wurban mass transportation carriers in the
service area of the project, other than those repre—
sented by the unions, other than the agreements refer-
red to above, shall be afforded substantially the

same levels of protections «s are afforded to union
members under these agreements,
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Petitioner is not represented by a Jabor organization,
Therefore, the Secretary of Labor has jurisdiction-to resolve
a dispute as to the appropriate application, interpretation
and enforcement of the protective arrangements in this
sttuation.

Petitioner has filed a claim alleging that he was de-
moted and was deprived of the use of a company car and seeks
restoration of benefits under Section 13{c) of the Act. At
the time of the acquisition he received $14,872 annually and
continued to receive that amount after he commenced employment
with Respondent.

Respondent answered the complaint by alleging that Peti-
tioner was not an employee under the meaning of the Act and
that his removal from the position of Acting Superintendent
was unrelated to the grant of UMTA funds but was due to his
inability to satisfactorily perform his job.

The term "employee" is not defined in the Urban Mass
Transportation Act. The legislative history of the Act as
expressed in the debates prior to its enactment indicates
that the omission was intentional and that the term "employ-
ee" was intended to be understood according to its meaning
in other laws. Section 13{(c) was in large part derived from
Section 5(2)(f) of the Interstate Commerce Act. Although the
Interstate Commerce Act does not include a definition of the
term "employee,” a limited number of casesS have arisen over
the years in which that term has been interpreted and
applied. Because of the relationship of Section 13(c), UMTA,
and Section 5(2){(f), ICA, considerable weight must be attached
tc the principles set forth in those cases.

Cases arising pursuant to Section 5(2)(f) of the Inter-
state Commerce Act indicate that "employee" surely does not
include the principal managers of a railroad who ordinarily
are in a position to protect themselves from the consequences
of a consolidation. See Edwards v. Southern Railway Company,
376F 2d 665, and Finance Docket No. 21510, the Supplemental
Report of the Interstate Commerce Commission an the Norfolk
and Western Railway Company and New York, Chicago, and St.
Louis Railroad Company Merger, p. 825.

The District Court in McDow v. Louisiana Southern Rail-
way Company 219F 2d 650, indicated that study of the legisla-
tive history of Section 5(2){(f) of the Interstate Commerce
Act "leaves no doubt that the term "employee" as used herein
does not include the vice president and general manager of a
railroad.
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The Railroad Reorganization Act of 1973 provided for
extensive employee protections., That Act contains a defini-
tion of the term "employee of a ratlroad in reorganization,”
as follows:

‘employee of a ratlroad in reorganization’ means a person
who, on the effective date of a conveyance of rail prop-
erties of a railroad has an employment relationship with
either said railroad in reorganization or any carrier...
except a president, vice president, treasurer, secretary,
comptroller, and any person who performs functions cor-
responding to those performed by the foregoing officers...

Although the Urban Mass Transportation Act was passed
years prior to the Regional Rail Reorganization Act, some
significance can be attached to the definition of employee
set forth in the latter enactment, The protective provisions
contained in Both Acts derived from the same history. In
both cases, the Congress wanted to afford a measure of pro-
tection to those who had worked in the transportation industry
and would be affected by actions taken in furtherance of the
national policy expressed in the legislation,

The Interstate Commerce Act and the Regional Rail Reor-
ganization Act, as discussed above, have direct relevance to
the question presented for determination herein. We have
been unable to discover other legisliation having similar rele-
vance. On the basis of our review, we conclude that the term
"employee” as used in the Urban Mass Transportation Act should
be broadly construed and should be considered to encompass all
but the top level management of a carrier. In the top level
we would include individuals performing functions correspond-
ing to those positions cited in the definition of "employee
of a railroad in reorganization” in the Regional Rail Reor-
ganization Act. s

Because job titles may vary from carrier to carrier as a
result of size, administrative policy, and other factors,
decisions as to whether a particular individual qualifies as
an "employee” within the meaning of the Act wmust be based on
the actual functions the individual performs.

Whenever the Department is confronted, as in the instant
case, with a dispute as to whether an individual qualifies as
an "employee", it will be necessary to review the position,
duties, and responsibilities of the Claimant in order to
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determine his relative position in the hierarchy of manage-
ment, In such a review, attention wilil he focused on -the
extent to which the Claimant impacts upon management policy
and whether he exercises independent judgement and discretion
of the type generally associated with top level management.

Petitioner began work with the predecessor Connecticut
Company in 1960 as a driver, In 1964 or 1965 he started to
Tearn the timekeeper's job and various other jobs in that
area. In 1964 or 1965 he was appointed as inspector and
remained in that position around four years at which time he
returned to driving duties. Then in late 1972 he was also
appointed to the same position in the Stamford division.
Petitioner continued in that capacity of acting superinten-
dent of the two divisions until the acquisition which took
place June 1, 1976, at which time he alleges he was given the
title Manager by Respondent. In August of 1976 he was desig-
nated superintendent of schedules.

During his tenure as acting superintendent Petitioner
was involved in a number of functions within the New Haven
and Stamford divisions. He had the authority toc hire and
fire, promote and demote, administered disciplinary powers
over drivers, attended meetings as a representative of
Connecticut Company, was invoived in the first step in the
grievance handling procedure, checked to see whether vehicles
were on the road, assigned duties to supervisors, scheduled
buses, maintained operational control over two divisions,
had minimal participation in payroll functions and submitted
reports on vehicle runs, the number of hours, and number of
vehicle miles.

It is apparent from the record that the Petitioner held
a responsible position within the Connecticut Company organi-
zatien. We are concerned, however, with his impact on policy
for purposes of making a determination whether he was an em-
ployee under the meaning of the Act. Even though he had the .
power to hire and fire, promote and demote, and attended
meetings as a company representative, these were not without
restrictions. The number of employees was determined by the
State when it first became involved in the operation of
Connecticut Company in 1973. Petitioner, therefore, did
not make a decision as to how many employees were to be hired,
but when informed that there were openings he would then
interview and hire the requisite number of employees. As a
representative of the Connecticut Company at various meet-
ings, he did not act as spokesman. His actions in promoting
and demoting were done in consultation with the individual to
whom Petitioner reported.
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He was not a member of the Board of Directors, which
had four members, His scope of authority with respect to
collective bargaining was limited, since he did not partici-
pate in the negotiation of contracts nor in -the formulation
of topics for bargaining talks.

In reviewing the record we understand that Petitioner
was responsible for carrying out much of the day-to-day
operations in two of the three divisions that made up the
Connecticut Company, but we are unable to conclude that he
was involved in any substantial degree with the formulation
of policy. He did not exercise independent judgement and
discretion of the type generally associated with top manage-
ment. Once the policy directives were made his participation
in a number of areas followed as an implementor of those poli-
cies. Based on the foregoing, it is our determination that
Petitioner performed functions which qualify him as an em-
ployee under the meaning of the Act and accordingly is en-
titled to coverage pursuant to Section 13(c) of the Act.

Having determined that he is an employee, there remains
the question of whether he has been affected by the acquisi-
tion of the Connecticut Company, and, if so, whether he 1is
entitled to specific protective benefits or other relief.

/s/
Francis X. Burkhardt
Assistant Secretary of Labor
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In re:

o )
LAWRENCE N. KING )
(Petitioner) ) -
)
v 3 DEP Case No.
) 78~13¢c-1
)
CONNECTICUT TRANSIT MANAGEMENT, INC, )
(Respondent) )
)

Summary: Petitioner alleged demotion, loss of salary and loss of
an employer-furnished automobile as a result of a takeover project
under the Act. Respondent argued that the actions occurred not as
a result of the project but for cause. Respondent failed to demon-
strate cause. The claim was upheld.

DETERMINATION

Jurisdiction

This constitutes the final determination in the above
matter. The instant petition was filed with the Secretary of
Labor by Tetter dated December 3, 1976. The case was heard
November 11, 1977, in New Haven, Connecticut before Lynn A.
Franks, appointed by the Department. Petitioner was an em-
ployee of the Respondent (a mass transit authority) at all
times material to our jurisdiction and was not represented by
a labor organization signatory to an applicable protective
agreement. Therefore, the Secretary of Labor has jurisdiction
over this dispute pertaining to employee protections under
Section 13(c) of the Urban Mass Transportation Act of 1964, as
amended. Said jurisdiction is specified in our May 1, 1978
interim decision in this action.
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Employee Status

Respondent has alleged that the Petitioner has no stand-
ing to claim employee protections under the Act and related
employee protective arrangements, by reason of Petitioner's
status as a memher of management of Respondent. ~Stch status,
it is arqued, precludes status as an "employee" as that term
is used in the Act. 1In an interim decision {(attached hereto
and incorporated herein) in this case this question received
thorough consideration and we determined that Petitioner does
qualify as an employee for purposes of the Act and the em-
ployee protections required therein:

In reviewing the record we understand that [Petitioner]
was responsible for carrying out much of the day-to-day
operattons in two of the three divisions that made up the
Connecticut Company, but we are unable to conclude that
he was involved in any substantial degree with the for-
mulation of policy. He did not exercise independent
Judgment and discretion of the type generally associated
with top management. Once the policy directives were
made [his] participation in a number of areas followed

as an tmplementor of those polictes. Based on the fore-
going, it is our determination that [Petitioner] performed
functions which qualify him as an employee under the mean-
ing of the Act and accordingly is entitled to coverage
pursuant to Section L3(c) of the Act.

Issues

Petitioner alleges that he was demoted as a result of a
project under the Act. He further alleges that this action
resulted in his Toss of salary increases that he would have
received otherwise and in the loss of an automobile furnished
previously by Respondent for both business and personal use.
Petitioner seeks restoration of his salary increases and use
of the automobile.

Petitioner has identified Urban Mass Transportation Act
(UMTA) project No. CT-03-0016, certified by the Department of
Labor under Section 13(c) on.April 29, 1976, as the relevant
grant of Federal funds under the Act. He asserts that the
adverse effects of his demotion, loss of salary increases,
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and loss of the use of an employer-furnished automobile, re-
csulted from this project. Petitioner points to the. lack of
any documentation of cause for the demotion and to the fact
that ne had performed his previous job for several years
prior to the dJdune 1, 1976 takeover of his former employer, a
private bus company, occasioned by the project. He further
cites his inclusion as a named principal member of two man-
agement teams that submitted bid proposals to manage Respon-
dent’s new transit operations at the time of the takeover.

He argues that the takeover!s proximity to his claimed adverse
effects (which occurred on and after QOctober 18, 1976) demon-
strates, in the absence of a showing of other cause, that the
effects were the resuit of the identified project. Petitioner
argues that, therefore, he is entitled to protection of his
former salary and benefit status.

Respondent's Position

Respondent denies that the demotion of Petitioner and the
attendant effects resulted from the project. Respondent
asserts that the action resulted from Petitioner's unsatis-
factory performance of his former Job.

"Findings of Fact

We find that Petitioner served as "acting" manager for
the New Haven and Stamford Divisions for a period of approxi-
mately five years prior to the takeover of June 1, 1976 and
for approximately four and one-half months thereafter. He was
informed in August of 1976 that he would be "moved over"” to
the position of Superintendent of Schedules at no reduction in
salary. The parties agree that he did lose the use of a com-
pany car and did lose at least one general salary increase,
benefits which he would have received in his former position.

In Qctober of 1976, Respondent hired a new employee who

"was assigned Petitioner's former job. Petitioner's effective

date of reassignment was October 18, 1976 and he now reported
to the newly-hired manager. 1It-is clear that Petitioner's
former position was not abolished, and that his reassignment
necessitated hiring a new emp]oyee to perform Petitioner's
former duties.
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Discussion

Petitioner has satisfied his obligation in this action
to identify the relevant UMTA project and to specify perti-
nent factors relied upon. The burden now falls upon Respon-
dent who has the obligation to prove that the adverse effects
resulted from factors other than the project.* "The petition-
ing employee shall prevail if it is established that the pro-
ject had an effect upon the worsened employment conditions of
Petitioner, even if other factors also may have affected such
worsening of conditions.

As its primary defense Respondent asserts that Petitioner
was reassigned, and consequently lost certain wage benefits
and the use of an automobile, for cause. Respondent identi-
fies that cause as inability to perform the duties of the po-
sition of manager in a satisfactory manner. Respondent pre-
sented testimony in support of its position from the former
supervisor of Petitioner at the predecessor transit company
which was taken over June 1, 1976 by Respondent via the in-
stant project. That witness also served as Petitioner's su-
pervisor during the approximately two and one-half months of
Respondent's employment of Petitioner prior to notifying him
of his reassignment from Acting Manager to Superintendent of
Schedules, for the New Haven and Stamford Divisions (and for
the interim until the effective date of the reassignment,
October 18, 1976).

At the hearing in this matter, that supervisor presented
direct testimony as to his belief that Petitioner's perform-
ance was unsatisfactory during the period of about a year or
2@ year and a half prior to the takeover of operations by Re-
spondent June 1, 1976. According to this testimony the unsat-
isfactory performance occurred in connection with Petitioner's
handling of labor contract grievances prior to the takeover.

*See Appendix C-1 and Appendix C-2, certified by the Secretary of Labor
under Section 405(b) of the Rail Passenger Service Act of 1970, as amended,
and incorporated by reference in Section 13(c) of the Urban Mass Transpor-—
tation Act. See also the applicable 13(c) protective arrangement negoti-
ated and executed by the Respondent herein and the Amalgamated Transit
Union, dated April 20, 1976. See further, affidavit of Secretary of Labor
in Civil Action No. 825-~71, U. S.  District Court for the District of
Columbia. ’
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On several occasions grievances could not be resolved at Peti-
tioner's level and were appealed to his supervisor for resolu-
tion. The testimony suggests that the number of unresolved
grievances arising from the two divisions {especially the New
Haven Division) managed by Petitioner were substantially
higher than the number of unresolved grievances arising from
the remaining {(Hartford) division of the predecessor company
during that year and one-half. The testimony points to no
other specific examples of unsatisfactory performance, either
in the three years prior to the indicated period of dissatis-
faction or in the two and one-half months after the period and
before Petitioner was notified of his reassignment. The super-
visor's testimony further indicated that he had intended to
remove Petitioner from the acting manager's position for some
time during the year and one-half prior to the takeover. The
removal was not related to a specific date but was intended,
according to the testimony, to occur after the takeover be-
cause the supervisor was too busy at the time with Tabor nego-
tiations. He also did not wish to rock the boat with respect
to the pending takeover by Respondent of the predecessor
private company.

The testimony of Petitioner, on the other hand, declares
that no mention had ever been made to him of unsatisfactory
performance prior to the August 1976 notification of reassign-
ment. Further, the testimony of both parties shows - that he
had been named as one of four key management persons by his
former private company in a bid to operate the new transit
system for the State of Connecticut's Department of Transpor-
tation, the primary recipient of the instant project funds.
That bid lost to one submitted by Respondent, which has oper-
ated this transit system for the Department since June 1, 1976.
Respondent asserts that such nomination is to be discounted,
that it was done only because they had no one else to nominate
and had to fill in someone's name, and that Petitioner's super-
visor had become dissatisfied at that time with Petitioner's
performance. However, Respondent later admitted that in pre-
senting the bid proposal Petitioner's former employer had to
detail the experience of each of the four named management
persons in attempting to demonstrate the potential capability
of performance of the team. Respondent made no effort to sug-
gest that anything in the bid proposal would support its posi-
tion that Petitioner's performance was incompetent or even un-
satisfactory. On the contrary, the testimony indicates that
the bid proposal might show a record of at least satisfactory
performance on the part of Petitioner.
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The testimony also -shows other points of inconsistency
in the purported cause for the adverse action. Petitioner's
performance apparently was satisfactory as "acting” manager
for approximately the first three years that he held the posi-
tion, under the same supervisor who asserts the later unsatis-
factory performance. During those first three years there
were also some labor relations difficulties in Petitioner's
division, including a strike, but this did not constitute un-
satisfactory performance then. Respondent testified that Peti-
tioner had no written job description, no written performance
standards, no notification of unsatisfactory performance.
Petitioner apparently had to gain knowledge of his duties, per-
formance expectations, and labor relations as best he could
through on-the-job experience after becoming acting manager and
through discussions with his supervisor. The record shows,
then, three years of satisfactory performance on the part of
Petitioner. Petitioner testified repeatedly that he had re-
ceived no indication at any time prior to August 1976 that his
performance was unsatisfactory, that he was failing to meet
standards, or that his position might be in jeopardy. Respon-
dent's testimony, from Petitioner's supervisor, with regard to
the unsatisfactory performance and communication of notice of
such, was that there had been numerous discussions about how
the discipline/grievances were being handled but that Peti-
tioner's supervisor "never did come out and tel¥ him I was go-
ing to replace him or move him over,” and that Respondent took
no other measures to correct the situation. Respondent further
testified with respect to Petitioner’s performance in managing
the Stamford Division:

"He was doing the best he could down there. That was a hard
sttuation. I know, I used to be in charge of Hartford and
Stamford. [Petitioner] would try to go to Stamford once a
week, but you can't manage New Haven and Stamford both at
the same time. He did down there what he could do.

The scenario, then, based upon this and further testimony
of both parties, is one of an employee who had been given no
clear description of his duties, no statement of standards he
was expected to meet, and no periodic evaluation of his per-
formance. By all indications available to Petitioner during
the times in question he would have been justified in conclud-
ing that his performance was at least satisfactory. The testi-
mony further indicates that any possible question of unsatis-
factory performance during the year and one-half immediately
prior to the takeover was not communicated to the employee.
Moreover, after the takeover Respondent gave him no indication
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of other than satisfactory performance. There is no documen-
tation of any unsatisfactory performance. Respondent's pur-
ported showing of cause for the reassignment of Petitioner,
then, relies entirely upon his supervisor's testimony after
the fact as to what were the supervisor's private thoughts in
the past and what he had intended to do at some point in the
future, despite his acknowledgement that he took no action
for approximately a year and one-half immediately prior to
the takeover.

Wwe find it unnecessary to reach the question of whether
the Respondent's asserted belief was accurate. The testimony,
at best, for Respondent's argument shows that Petitioner's
serformance was not deserving of reassignment or other action
for cause before the June 1, 1976 takeover. At worst, it seeks
to show cause on speculative grounds regarding actions not
taken., We find that Respondent has failed to prove that Peti-
tioner was adversely affected as a result of poor performance
or other cause.

The only c¢hange in the employment situation of Petitioner
was the project itself. His duties and performance apparently
remained the same as before until the reassignment shortly
after the effective date of the project. Respondent offered
no other evidence or defense to show that the adverse effects
did not result, at least in part, from the project. Based on
the record in this case, including the testimony of both
parties, I have determined that Petitioner was adversely af-
fected as a result of the project by being reassigned from his
position as manager of the New Haven and Stamford divisions to
the position of Superintendent of Schedules.

Entitlements

In view of the above Petitioner is entitled to the protec-
tion of the salary, benefits, and other conditions of employ-
ment he enjoyed as "acting" manager, including the use of an
automobile provided by Respondent as before. This protection
is to continue for the maximum protection period of six years
since Petitioner had at least six years of employment with
Respondent and its predecessor prior to the adverse effects.
The protective period begins October 18, 1976 and extends
through October 17, 1982.
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With respect to the protection of salary or wages, we note
that Petitioner's protected .salary level of $286.00 per week is
based on a 40-hour work week. This transiates to $7.15 per
hour. This relationship is to be maintained in determining his
protected earnings after October 18, 1976. Consequently, for
any hours he worked after that date he is to receive compensa-
tion at the protected level of earnings, $7.15 per hour. The
protected level of earnings and any displacement allowances
hereunder are to be increased by the amount of any subsequent
general wage increases effected by Respondent which Petitioner
would have received were it not for the reassignment, for the
protective period. These amounts are to be reduced by any com-
pensation paid to Petitioner by Respondent during the protective
period. )

With respect to the use of an automobile furnished by
Respondent, Petitioner has agreed to accept Respondent's fig-
ures on the cost of such a vehicle {(Exhibit 2 in the hearing of
November 11, 1977). For the period of October 18, 1976 through
December 17, 1979, then, Respondent is to pay Petitioner an
amount of money equal to 38 months' cost of the former automo-
bile, adjusted to reflect yearly increases in vehicle operation,
for personal use as before, and for business use to the extent
that Petitioner was required to use his own automobile for bus-
iness purposes on and after October 18, 1976. Beginning Decem-
ber 18,. 1979, Respondent, at its option, is to either continue
such monthly vehicle cost payments (adjusted accordingly) for
the remainder of the protective period or, in lieu thereof, to
furnish Petitioner with an appropriately comparable vehicle for
the remainder of the protective period.

Dated this 9th day of November, 1979, at Washington, D.C.

/s/
William P. Hobgood
Assistant Secretary of Labor
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UNITED STATES DEPARTMENT OF LABOR

In re:

ALICE V. HADDAD
(Claimant)

DEP Case No.
78-13¢-43

WORCESTER REGIONAL TRANSIT AUTHORITY
and

WORCESTER BUS COMPANY, INC.
(Respondents)

<l

Swmnary: Claimant alleged that she was dismissed as a result of
the loss by her employer of its school bus contract due to oper-
ating assistance received by her employer. Claimant also alleged
that she was dismtssed in anticipation of the takeover of her
employer by Respondent. Claimant's loss of employment was found
to have resulted from the loss by her employer of its school bus
contract. Because Claimant fatled to specify facts sufficient to
indicate that the loss of the school bus contract may have re-
sulted from a project or projects, Claimant was not entitled to
bene fits under the applicable protective agreements.

DETERMINATION

Introduction

This claim was initially submitted to the Department
of Labor by Claimant's letter dated April 4, 1978 and was
supplemented by additional correspondence from Claimant
and from Claimant's counsel. Claimant asserts that she was
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dismissed as a result of certain capital and operating
assistance provided under the Urban Mass Transportation

Act of 1964, as amended (the Act). Ciaimant seeks a deter-

mination by the Secretary of Labor with respect to her
right to protections under Section 13(c) of the Act. A
hearing was conducted by a duly appointed representative

of the Department of Labor on April 6, 1979. Both Claim-
ant and Respondent were represented hy counsel and partici-
pated at the hearing. This constitutes the determination

of the Secretary of Labor.

Issue

Was Claimant's employment with Worcester Bus Company,
Inc., terminated as a result of, or in anticipation of, a
project funded, in part, by a grant of capital assistance
or operating assistance made to Respondents under the
Act?

Background

Claimant began her employment with the Worcester Bus
Company, Inc., in June 1969. Her duties at that time con-
sisted of typing for the schedule department. MWorcester
Bus Company, Inc., was a Massachusetts corporation in the
business of providing contract school transportation ser-
vices, contract charter services and mass transportation
servfces. In September, 1974, the Worcester Regional
Transit Authority, a body politic and corporate of the
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Commonwealth of Massachusetts, was established. Following
the creation of Worcester Regional Transit Authority, it
contracted with the Worcester Bus Company, Inc., to provide
mass transit services in i1ts service territory.

Three operating assistance grants were approved for
the Worcester Regional Transit Authority during the period
of Claimant's employment with Worcester Bus Company, Inc.:
MA-05-4002, MA-05-4018, and MA-05-4024.% The Department of
Labor certified the employee protection provisions for
these grant applications on July 28, 1977 (for MA-05-4002
and MA-05-4018) and March 2, 1978 (for MA-05-4024). Both
certifications were based, in part, on the "national model
agreement."g/ In addition, the certifications for MA-05-4002
and MA-05-4018 were based, in part, on a side letter dated
July 8, 1977, between the Worcester Bus Company, Inc., the
Worcester Regional Transit Authority, and the Amalgamated
Transit Union Local Division 22.

Two capital assistance grants also were approved dur-
ing the period of Claimant's employment with Worcester Bus
Company, Inc.: MASS UTG-6 and MA-03-0050. MASS UTG-6 was
a grant for 35 buses. The Department of Labor certified
the employee protection provisions for MASS UTG-6 on Febru-
ary 17, 1971, based in part on an agreement dated February 4,

-l/All grants referred to in this determination are grants for assis-
tance under the Urban Mass Tramsportation Act of 1964, as amended.

g‘/Agreement executed on July 23, 1975, by the American Public Transit
Association and transit employee labor organizations. Worcester Bus
Company, Inc., by letter dated July 8, 1977 and Amalgamated Transit
Union Local Divisiom 22, by endorsement dated March 31, 1977, became

parties to the agreement.
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1971 between the HWorcester Bus Company, Inc., and the Amal-
gamated Transit Union Local Division 22, joined by the City
of Worcester. MA-03-0050 was a grant for 22 buses and re-
lated equipment. The Department of Labor certified the em-
ployee protection provisions for MA-03-0050 on August 1,
1977, based in part on an agreement and side letter dated
July 8, 1977, between Worcester Regional Transit Authority,
Worcester Bus Company, Inc., and Amalgamated Transit Union
Local Division 22. The buses and equipment purchased with
this assistance were used by the Worcester Bus Company, Inc.

in its mass transit cperations.

The Worcester Bus Company, Inc., bid annually on its
school bus contract on a competitive basis. The school bus
contract was lost by the Company in 1977, and it no longer
provided school bus service as of August, 1977.

Claimant's employment with Worcester Bus Company, Inc.,
was terminated by the President of the Company on January 4,
1978, effective January 6, 1978. At the time of the termi-
nation of her employment, Claimant's duties consisted of
typing, reception and general office work. Claimant was

not represented by the Amalgamated Transit Union Local Divi-_

sion 22 or any other labor organization.

Subsequent to the termination of Claimant's employment,

Worcester Regional Transit Authority purchased the assets of

Worcester Bus Company, Inc., assisted by grant MA-03-0077.
The employee protection provisions for MA-03-0077 were
certified by the Department 6f Labor on October 18, 1978,
based in part on an agreement dated October 12, 1978 between
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the Worcester Regional Transit Authority, the Worcester Area
Transportation Company and Amalgamated Transit Union Local
Division 22. Worcester Bus Company, Inc.’s contract with
Worcester Regional Transit Authority terminated on or about
June 30, 1978, at which time a successor transit operator
assumed mass transit operations under contract with Worcester

Regional Transit Authority.

Claimant"s Position

Claimant asserts that her employment was terminated as
a result of the foreqoing operating assistance grants and
capital assistance grants. Claimant advanced two alterna-

tive theories as follows:

1. Claimant's emp]oymeht was terminated due to
the loss by the Worcester Bus Company, Inc.,
of its school bus contract. The Toss of the
school bus contract resulted from the operat-
ing assistance grants (MA-05-4002, MA-05-4018
and MA-05-4024) and capital assistance grants
(MASS UTG-6 and MA-03-0050) provided under
the Act. Therefore, Claimant's employment
was terminated as a result of assistance pro-
vided under the Act.

2. Claimant's employment was terminated in antici-
pation of the purchase of Worcester Bus Company,
Inc.'s assets by the Worcester Regional Transit
Authoffty, funded in part by capital assistance
grant MA-03-0077.
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‘organization that is a party to any applicable 13(c) arrange-

Respondent's Position

Respondent asserts that Claimant is not brotected by
Section 13(c) of the Act for the following reasons:
1. Claimant was not a member of the Amalgamated
Transit Union Local Division 22, and thus
was not protected by the 13(c) agreements,
nor was she specified as a protected employee
under any grant contract.

2. Claimant's employment was not terminated as
a result of any project, but rather resulted
from Worcester Bus Company, Inc.’'s loss of
the school bus contract and the subsequent
decline of charter business for reasons un-
related to assistance under the Act.

Discussion

A threshold issue is raised by the Respondent's conten-
tion that Claimant, as an employee not a member of a labor

ment, and not specified as protected in any grant contract,

is not in a class of employees protected by Section 13(c).

This position is not supportable. Each grant contract in-
corporated the Secretary of Labor's certification of employee
protection provisions meeting the requirements of Section 13(c)
of the Act. Each certification contained a provision stating
that employees of mass transportation carriers in the service
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area of the project, other than those represented by the
union, would be afforded substantially the same féve]s af
protection as afforded to members of the union. Claimant,
as an employee of the Worcester Bus Company,AInc.waas
clearly within this class of employees. Though the Depart-
ment of Labor has determined that certain high level man-
agement personnel are not employees for purposes of Sec-
tion 13(c),§/a secretary/receptionist with no management
responsibilities is not even arguably within this exclusion.
Therefore, we conclude that Claimant is eligible for sub-
stantially the same levels of protection as afforded to
members of the Amalgamated Transit Union Local Division 22,

under the applicable protective arrangements.

To be entitled to protections under Section 13(c) and
any applicable protective arrangement, Claimant's employ-
ment must have been terminated as a result of a project or
projects under the Act. The applicable protective arrange-

ments provide:

In the event of any dispute as to whether or not a particular
employee was affected by the Project, it shall be his obli-
gation to identify the Project and specify the pertinent facts
of the Project relied upon. It shall then be the Company's
burden to prove that factors other than the Project affected
the employee. The claiming employee shall prevail if it is
established. that the Project had an effect upon the employee
even if other factors may also have affected the employee
(Hodgson's Affidavit in Civil Action No. 825-71).

i/Salaried Employvees v. Nassau Courity, DEP Case No. 75-13c-7 (Jan. 30,
1975).

A-202

U.5. Depariment of [abor / Labor-Management Services Administration


Cathi
Typewritten Text
A-202


Claimant has identified six projects, and has argued two
alternative theories in an attempt to show that her employ-
ment was terminated as a result of the identified project or
projects. Each theory is discussed below.

Loss of school bus contract

Sectijon 13(c) provides protections for employees af-
fected by mass transportation projects. No protection is
afforded by Section 13(c) to employees affected by assis-
tance provided for school bus or charter bus services. In
support of her first theory, Claimant identifies three
operating assistance grants and two capital assistance
grants.ﬂj Claimant asserts that these projects placed cer-
tain unspecified restrictions on Worcester Bus Company,
Inc.'s school bus division, requiring certain unspecified
changes in the school bus division that may have resulted
in the loss of the school bus contract. However, Claimant
provided no identification of the changes alleged to have
resulted from such restrictions, nor did Claimant solicit

testimony at the hearing regarding such changes.

Claimant further asserts that the assistance provided
under the Act allowed Worcester Bus Company, Inc., to up-
grade and expand its transit system and assets, consent to
higher wage demands, and generally to incur a higher cost
structure than it would have incurred without the assistance.
Claimant concludes that this increased cost structure pre-
vented the Company from effectively competing for the school

—l’-/MA—OS—l;OOZ, MA-05-4018, MA-05-4024, MASS UTG-6 and MA-03-0050.
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bus contract, resulting in the Toss of the cantract in 1977
to a lower bidder. <(Claimant‘s counsel, in his letter of
December 1, 1978 describes the effect of the loss of the
school hus contract as follows:

The loss of the contract meant the liquidation of a major

income producing division of the Bus Company. Loss of in-

come ecomnomically translated into the elimination of jobs

and layoffs... The loss of the contract and the sale of

the Company obviously affected the transit division of

the Company for which assistance under the Act was pro-
vided. It also affected [Claimant]...

UMTA funds which were received for the Transit Division
in reality affected all parts of the Company and conse-
quently all employees due to the way the Company was
organized. Therefore, the reverse would 'also be true,
the loss of the school contract adversely affects the
whole Worcester Bus Company which would include the
Transit Division and also all employees affected by the
Transit Division, this would include [Claimant].

Section 13(c) and the applicable protective arrange-
ments provide protections only for employees who are af-
fected as a result of a project. Though the term "project”
is broadly defined in the applicable agreements to include
“any changes, whether organizational, operational, techno-
logical, or otherwise, which are a result of the assistance
provided," changes in character of employment brought about
by causes other than a project are specifically excluded
from coverage.

Claimant concedes, for purposes of this theory, that
her employment was terminated as a result of the loss by
Worcester Bus Company, Inc., of its school bus contract.
Were there no connection between the projects relied upon
by Claimant and ‘the loss of the school bus contract, the
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loss of the contract would clearly be a cause other than the
project, and thus not within the perview of Section 13(c¢c) or
the applicable protective arrangements. Claimant attempts
to supply the required connection between the cited projects
and her loss of employment by alleging that the assistance
provided for the projects resulted in the loss of the school

bus contract.

The assistance relied upon by Claimant was provided
under the Act for the purposes of financing mass transpor-
tation services. Mass transportation as defined in Section
12(c)(6) of the Act specifically excludes both school bus
and charter service. The assistance, provided under Sec-
tions 3 and 5 of the Act, was not provided for the benefit
of the Company's school bus operations, nor could it have
been provided for that purpose. Though there was testimony
that mass transit buses were sometimes used for charter or
school work, the Administrator of the Worcester Regional
Transit Authority testified that the Worcester Bus Company,
Inc., was subsidized only for costs incurred in its mass
transit service. His testimony was corroborated by the
President of Worcester Bus Company, Inc., and by the former
Comptroller of the Company. We conclude that no direct
assistance was provided to the school bus or charter opera-

tions of the Company.

In effect, Claimant is alleging that the assistance
that was provided to the mass transit functions of Worcester
Bus Company, Inc., had a spillover effect on all operations
of the Company, and therefore her termination was indirectly
caused by mass transit assistance. While it is conceivable
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that such a spillover effect could result from the assistance
proyided, §uch an effect is not inevitable, nor even the most
probable effect of the assistance. It is equally plausible
that the mass transit assistance had no effect on the school
bus functions of the Company or, by increasing the viability
of the Company's mass transit functions, had a beneficial ef-
fect on the school bus functions of the Company. When the
direct cause of termination of an individual’'s employment is
a cause other than a project, it is the responsibility of

the Claimant to show the alleged connection between the Pro-
ject and the direct cause of termination of employment. In
this respect, it is necessary fo review the evidence submit-

ted by Claimant to support her first theory of causation.

Claimant submitted as support for her first theory an
excerpt from the application filed by the Horcester Regional
Transit Authority for capital assistance grant MA-03-0077.
The excerpt stated that, "the Authority has objected to a
provision in the 13(c) agreement which could provide job
protection to employees of the WBC in the event the Company
loses its school transportation contract.” This submission
indicates that the Worcester Regional Transit Authority had
anxiety over possible implications of 13(c) protections. It
does not support the allegation of a causal connection be-
tween the mass transit assistance and the loss of the school

bus contract.

Claimant also submitted a copy of a letter of agreement,
executed on July 8, 1977, by the Worcester Regional Transit
Authority, the Worcester Bus Company, Inc., and the Amalga-
mated Transit Union Local Division 22. <Claimant placed
particular emphasis on paragraph 5, which states:
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The parties hereto recognize that the Company is in
the business of providing contract school transportation
services ("school services'), contract charter services:
("charter services') and mass transportation services,
which services are performed by employees represented by
the Union on an integrated operation basis. In light of
the foregoing, the parties hereto agree that any chanpges
(including terminations) in the Company's business
(school services, charter services or mass transportation
services) causing fluctuations in volume and character of
employment that are unrelated to the Federal assistance
("Project”) shall not be deemed to be an event occurring
""as a result of the Project” as that term is defined in
Section 1 of the National 13(c) Agreement, or in any
13(c) Agreement.

This provision is inconclusive as to whether a termination
of the Company's school bus business would be, in the opin-
ion of the parties to the agreement, caused by any Federal
assistance. The provision does not set forth any facts
demonstrating that the loss of the school bus contract re-
sulted from Federal mass transit assistance.

Newspaper articles were also submitted by Claimant.
One article, published in the Worcester Telegram (Massachu-

setts) on June 17, 1977, expressed the opinion that in the

absence of Federal and local government operating assistance

beginning November, 1974, the Worcester Bus Company, Inc.,
would not have been able to bid on the city's school bus
contract. In another article, published in the Worcester

Gazette (Massachusetts) on June 17, 1977, there was discus-

sion of the possible effects, including layoffs, of the po-
tential loss of the Company's school bus service. Though
newspaper articles such as these have, at best, little value
as evidence, the articles proffered do not contain any facts
supporting the alleged connection between the mass transit
assistance and the loss of the school bus contract.

U.S. Department of Labor / Labor-Management Services Administration
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[t is important to note that the Presidant of Worcester
Bus Company, Inc., the former Comptroller of Worcester Bus
Company, Inc., and the Administrator of Worcester Regional
Transit Authority were present at the hearing and available
for questioning by Claimant. Despite their availability, no
attempt was made to question them for purposes of eliciting
facts relating to any possible impact of the mass transit
assistance on the cost structure of Worcester Bus Company,
Inc., or on the school bus functions of the Company. The
only significant statement made at the hearing relating to
the cost structure of Worcester Bus Company was the Admin-
istrator’'s observation that a large percentage of the Com-
pany's operating costs were attributable to the union scale
wages of the Company’s operators and mechanics. However,
the payment of such wages can hardly be attributed to the
assistance and cannot alone provide the needed factual
support for Claimant’s allegation.

The Claimant has failed to identify any pertinent facts
supporting the alleged relationship between the cited mass
transit assistance and the loss of the school bus contract
by Worcester Bus Company, Inc. Thus, even if it could be
shown that the termination of Claimant's employment resulted
from loss of the school bus contract, no connection has been
demonstrated between the cited assistance and her loss of
employment. Therefore, we conclude that Claimant is not
entitled to protections under Section 13{(c) on the basis of

her first theory.
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Purchase of Worcester Bus Company assets

In support of her second theory, Claimant identifies
capital assistance grant MA-Q3-0077, which grant funded,in
part, the purchase of the assets of Worcester Bus- €ompany,
Inc., by Worcester Regional Transit Authority. Claimant's
employment was terminated on January 4, 1978. The acqui-
sition of the assets of Worcester Bus Company, Inc., by
Worcester Regional Transit Authority, and the termination
of the service contract bgtween the two entities, occurred
on or about June 30, 1978. Claimant asserts that her em-
ployment was terminated in anticipation of the acquisition.

Paragraph 7 of the applicable employee protection
agreement provides that the phrase "as a result of the Pro-
ject” includes "events occurring in anticipation of... the
Project..."™ The President of Worcester Bus Company, Inc.,
testified that negotiétfons for sale of the assets of the
Company were under way in October or November, 1977, several
months prior to the termination of Claimant's employment.
The President further testified that, due to legal restric-
tions, Worcester Regional Transit Authority could not pur-
chase the Worcester Bus Company, Iné.'s charter license.
Given the proximity in time between the termination of
Claimant's employment and the acquisition, and the then on-

~going negotiations relating to the acquisition, it is pos-

sible that the termination of Claimant’'s employment was, at
least in part, in anticipation of the acquisition. We find
that by identification of the acquisition five months sub-

sequent to the termination of_ her employment, and by estab-

lishing that negottations for that acquisition preceded
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her termination by seyeral months, Claimant has satisfied
the requirement that she identify a project and specify
pertinent facts to show an arguable relationship between
the Project and the termination of her employment. Under
paragraph 12 of the applicable employee protection agree-
ment, Respondents have the burden of proving that factors
other than this Project resulted in the termination of

Claimant's employment.

To meet this burden Respondents assert that Claimant
was laid off as a result of lack of work due to loss of the
school bus contract and the subsequent decline of charter
business. The former Comptroller of Worcester Bus Company,
Inc., who served in that capacity at all times relevant to
this determination, testified that Claimant was one of two
cierical employees of Norcgster Bus Company, Inc. He fur-
ther testified that following the loss of the school bus
contract in Augqust, 1977, about half of the Company's char-
ter business was lost, due to tie-ins between the charter
business and the school bus business. In late 1977, in the
opinion of the Comptroller, there was not sufficient work
in the charter department for both of the Company's c]erf&é]
employees. The President/General Manager of HWorcester Bus
Company, Inc., testified that the loss ¢f the school bus i
contract had a tremendous effect, both directly and by re-
duction of charter work, on the amount of clerical work re-
quired in the office. He estimated that regular, routine
clerical work in the office decreased by about sixty percent
due to loss of the school bus contract and the decline of

the charter business.
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In her ietter of April 4, 1978 Claimant characterized

her duties as follows;

I was transferred into the Charter Department where
my duties included all the typing of intra and inter 7
state charters, school bus charters, answering phones,
taking orders for charteks, taking complaints, general
office work, and servicing the needs of the general
public. While in the Charter Department, I also did
typing for the Schedule Department for the re-ratings
and bid-offs.

At the hearing, Claimant testified that her duties spanned
all three divisions of the Company, and that the other cler-
ical employee did most of the charter work. Both the Comp-
troller and the President testified that most of Claimant's
responsibilities related to charter work, primarily the
taking and typing of charter orders. The President testi-
fied that the other clerical employee, whose employment

was not terminated, did the President's personal work and
directed, with supervision, the charter service. Though
the testimony is not without conflict, it appears that both
clerical employees did a substantial amount of work related
to the Company's charter business, that they each answered
the phone and did general office work, and that Claimant
did some mass transit work relating to scheduling.

The testimony of the President and the Comptroller re-
garding the decline of charter business following the lo0ss
of the school bus contract was not questioned by Claimant
in cross-examination of these witnesses, nor were these
witnesses cross-examined regarding their testimony relating
to the reduced need for clerical work following the decline
in charter business. No attempt was made to show that

A-211
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either witness was unqualified to testify regarding the de-
¢line in charter business or the reduced need for-clerical
support. No attempt was made to impeach the credibility of
either witness.  The sole evidence advanced by Claimant in
opposition to Respondents' defense was the testimony of
Claimant that she did not notice any reduction in the amount
of work in the office following the loss of the school bus

contract.

The President/General Manager of Worcester Bus Company,
Inc., was the Claimant's direct supervisor. Given his po-
sition with the Company, in the absence of any challenge to
his knowledge of operational details of the Company, and in
the absence of any challenge to his credibility, I find in
this case that the President was highly qualified to testify
as to both the decline in charter business and the impact of
that decline on the clerical needs of the Company. He de-
termined that, due to the decline in charter business, the
work load was not sufficient to support two clerical em-
ployees. His testimony as to both the decline in charter
business and the clerical work load was corroborated by the
former Comptroller of the Company. I determine, based on
the testimony and exhibits presented in this case, that
Claimant's employment was terminated as a result of loss of
the school bus contract and subsequent decline of charter .
business. As this is a cause other than a project funded
under the Act, Respondents have met their required burden.
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Conclusion

After review of the testimony, evidence and other ma-
terial submitted by the parties, I conclude that Claimant's
employment was not terminated as a result of or -in antici-
pétion of any project funded by a grant of assistance under
the Act. Therefore, Claimant is not entitled to benefits

under the applicable protective agreements.

Dated this 20th day of March ., 1981
in Washington, D.C.

Wi, Mo,

H1$Ary M. Shep
Acting Deputy Assistant Secretary of Labor

e N .,
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UNITED STATES DEPARTMENT OF LABOR

In re: .

HENRY J. COZZOLINO

WORCESTER REGIONAL TRANSIT AUTHORITY

WORCESTER BUS COMPANY, INC.

(Claimant)

DEP Case No.
78-13c-45

and

(Respondents)

Swmmary : Clatmant alleged that he was dismissed as a result of
the loss by his employer of its school bus contract, which loss
he asserted was due to operating assistance received by his em-
ployer. In the alternative, Claimant alleged that he was dis-
missed in anticipation of the takeover of his employer by Respon-
dent. Clatmant fatled to specify facts sufficient to indicate
that his loss of employment may have been a result of the cited
projects.

DETERMINATION

Introduction

This claim was initially submitted to the Department of

Labor by Claimant's letter dated May 17, 1978 and was sup-

plemented by additional correspondence from Claimant’s

counsel. Claimant asserts that he was dismissed as a result

A-214
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of certain capital and operating assistance provided under
the Urban Mass Transportation Act of 1964, as amended (the
Act). Claimant seeks a determination by the Secretary of
Labor with respect to his right to protections under Sec-
tion 13(c) of the Act. A hearing was conducted‘gj a duly
appointed representative of the Department of Labor on
April 6, 1979, Both Claimant and Respondent were repre-
sented by counsel and participated at the hearing. This
constitutes the determination of the Secretary of Labor.

Issue

Has Claimant's employment with Worcester Bus Company,
Inc., terminated as a result of, or in anticipation of, a
project funded, in part, by a grant of capital assistance
or operating assistance made to Respondents under the Act?

Background

Claimant began his employment with the Worcester Bus
Company, Inc., in Qctober 1971 as the Director of its Char-
ter Division. In 1974, Claimant was assigned responsibility
in the Company's inventory operations while retaining his
position as Director of the Charter Division. Worcester
Bus Company, Inc., was a Massachusetts corporation in the
business of providing contract school transportation ser-
vices, contract charter services and mass transportation ser-
vices. In September, 1974, the Worcester Regional Transit
Authority, a body politic and corporate of the Commonwealth
of Massachusetts, was established. Following the creation

U.S. Department of Labor / Labor-Management Services Admintstration
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of Worcester Regiopal Transit Authority, it contracted with
the Worcester Bus Company, Inc., to provide mass transit

services in its service territory.

Three operating assistance grants were appr&géd for
the Worcester Regional Transit Authority during the period
of Claimant's employment with Worcester Bus Company, Inc.:
MA-05-4002, MA-05-4018, and MA-Q5-4024 .3/ The Department of
Labor certified the employee protection provisions for
these grant applications on July 28, 1977 (for MA-05-4002
and MA-05-4018) and March 2, 1978 (for MA-05-4024). Both
certifications were based, in part, on the "national model
agreement."g/ In addition, the certifications for MA-05-4002
and MA-05-4018 were based, in part, on a side letter dated
July 8, 1977 between the Worcester Bus Company, Inc., the
Worcester Regional Transit Authority and the Amalgamated
Transit Union Local Division 22.

Two capital assistance grants also were approved dur-
ing the period of Claimant’'s employment with Worcester Bus
Company, Inc.: MASS-UTG-6 and MA-03-0050: MASS UTG-6 was
a grant for 35 buses. The Department of Labor certified
the employee protection provisions for MASS-UTG-6 on Febru-
ary 17, 1971, based in part on an agreement dated February 4,

1/

—"All grants referred to in this determination are grants for assistance
under the Urban Mass Transportation Act of 1964, as amended.

glAgI;eement executed on July 23, 1975 by the American Public Tramsit
Association and transit employee labor organizations. Worcester Bus
Company, Inc., by letter dated Jul)? 8, 1977 and Amalgamated Transit
Union Local Division 22, by endorsement dated March 31, 1977, became
parties to the agreement.

A-216
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1971 between the Worcester Bus Company, Inc., and the Amal-
gamated Transit Union Local Division 22, joined hy the City
of Worcester. MA-Q3-Q0050 was a grant for 22 buses and re-
lated equipment. The Department of Labor certified the em-
ployee protection provisions for MA-03-0050 on August 1,
1977, based in part on an agreement and side Tetter dated
July 8, 1977, between Worcester Regional Transit Authority,
Worcester Bus Company, Inc., and Amalgamated Transit Union
Local Division 22. The buses and equipment purchased with
this assistance were used by the Worcester Bus Company,
Inc., in its mass transit operatians.

The Worcester Bus Company, Inc., bid annually on its
school bus contract on a competitive basis. The school bus
contract was lost by the Company in 1977, and it no longer
provided school bus service as of August, 1977.

Claimant's employment with Worcester Bus Company, Inc.,
was terminated by the President of the Company on Septem-
ber 2, 1977. <Claimant was not represented by the Amalga-
mated Transit Union Local Division 22 or any other labor

organization.

Subsequent to the termination of Claimant's employment,
Worcester Regional Transit Authority purchased the assets
of Worcester Bus Company, Inc., assisted by grant MA-03-0077.
The employee protection provisions for MA-03-0077 were cer-
tified by the Department of Labor on October 18, 13978, based
in part on an agreement dated October 12, 1978 between the
Worcester Regional Transit Authority, the Worcester Area
Transportation Company and Amalgamated Transit Union Local
Division 22. Worcester Bus Company, Inc.'s contract with

A-217
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Horcester Regional Transit Authority terminated on or about
June 30, 1978, at which time a successor transit operator
assumed mass transit operations under contract with Worces-
ter Regional Transit Authority.

Claimant's Position

Claimant asserts that his employment was terminated
as a result of the foregoing operating assistance grants
and capital assistance grants. Claimant advanced two

alternative theories as follows:

1. Claimant's employment was terminated due to
the loss by the Worcester Bus Company, Inc.,
of its school bus contract. The loss of the
school bus contract resulted from the operat-
ing assistance grants (MA-05-4002, MA-05-4018
and MA-05-4024) and capital assistance grants
(MASS-UTG-6 and MA-03-0050) provided under the
Act. Therefore, Claimant's employment was
terminated as a result of assistance provided
under the Act.

2. Claimant's employment was terminated in antici-
pation of the purchase of Worcester Bus Company,
Inc.'s assets by the Worcester Regional Transit
Authority, funded in part by capital assistance
grant MA-03-0077.

A-218

U.S. Department of Labor / Labor-Management Services Administration

A-218


Cathi
Typewritten Text
A-218


.l

L

&

SHPLNER PROTECT CIGEST

o
18

Respondent's Position

Respondent asserts that Claimant is not protected by
Section 13(c) of the Act for the following reasons:

1. Claimant was not a member of the Amalgamated
Transit Union Local Division 22, and thus was
not protected by the 13(c) agreements, nor
was he specified as a protected employee under
any grant contract,

2. (Claimant's employment was terminated due to
dissatisfaction of the Worcester Bus Company's
President with Claimant's performance, and not
as a result of any project.

Discussion

A threshold issue is raised by the Respondent's con-
tention that Claimant, as an employee not a member of a
labor organization that is a party to any applicable 13(c)
arrangement, and not specified as protected in any grant
contract, is not in a class of employees protected by Sec-
tion 13(c). This position is not supportable. Each grant
contract incorporated the Secretary of Labor's certifica-
tion of employee protection provisions meeting the reqdire-
ments of Section 13(c) of the Act. Each certification con-
tained a provision stating that employees of mass transpor-
tation carriers in the service area of the project, other
than those represented by the union, would be afforded

A-219
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substantially the same levels of protection as afforded to
members of the union. Claimant, as an employee of the
Worcester Bus Company, Inc., was clearly within this class
of employees. Though the Department of Labor has-determined
that certain high level management personnel are not employ-
ees for purposes of Section 13(c),§/61aimant was not shown
to have any policy making authority, ownership interest or
corporate office with Worcester Bus Company, Inc., and does
not fall within this exclusion. Therefore, we conclude

that Claimant is eligible for substantially the same levels
of protection as afforded to members of the Amalgamated
Transit . Union Local Division 22, under the applicable pro-

tective arrangements.

To be entitled to protections under Section 13(c) or
any applicable protective arrangement, Claimant's employ-
ment must have been terminated as a result of a project or
projects under the Act. The applicable protective arrange-

ments provide:

In the event of any dispute as to whether or not a partic-
ular employee was affected by the Project, it shall be his
obligation to identify the Project and specify the perti-
nent facts of the Project relied upon. It shall then be
the Company's burden to prove that factors other than the
Project affected the employee. The claiming employee
shall prevail if it is established that the Project had

an effect upon the employee even if other factors may also
have affected the employee (Hodgson's Affidavit in Civil
Action No. 825-71).

l-/Salar:ied Employees v. Nassau County, DEP Case No. 75-13¢-7 (Jan. 30, 1975).
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Claimant has identified six projects, and has argued two
alternative theories in an attempt to show that hfé.employ-
ment was terminated as a result of the identified project
or projects. Each theory is discussed below.

Loss of school bus contract

Section 13(c) provides protections for employees
affected by mass transportation projects. No protection
is afforded by Section 13(c) to employees affected by as-
sistance provided for school bus or cﬁarter bus services.
In support of his first theory, Claimant identifies three
operating assistance grants and two capital assistance

4/

grants.— Claimant asserts that these projects placed cer-
tain unspecified restrictions on Worcester Bus Company,
Inc.'s school bus division, requiring certain unspecified
changes in the school bus division that may have resulted
in the loss of the school bus contract. However, Claimant
provided no identification of the changes alleged to have
resulted from such restrictions, nor did Claimant solicit

testimony at the hearing regarding such changes.

Claimant further asserts that the assistance provided
under the Act allowed Worcester Bus Company, Inc., to up-
grade and expand its transit system and assets, consent to
higher wage demands, and generally to incur a higher cost
structure than it would have incurred without the assis-
tance. Claimant concludes that this increased cost struc-
ture prevented the Company fraq effectively competing for

é-/MA—05—4002, MA-05-4018, MA-05-4024, MASS UTG-6 and MA-03-0050.
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the school hus contract, resulting in the loss of the con-
tract in 1977 to a Tower hidder. Claimant's counsel, in

. his Tetter of December 1, 1978 describes the effect of the
loss of the school bus contract as follows:

The loss of the contract meant the liquidation of a major
income producing division of the Bus Company. Loss of in—
come economically tramslated into the elimination of jobs
and layoffs... The loss of the contract and the sale of
the Company obviously affected the trausit division of

the Company for which assistance under the Act was pro-
vided. It also affected [Claimant]... -

UMTA funds which were received for the Transit Division in
reality affected all parts of the Company and consequently
all employees due to the way the Company was organized.
Therefore, the reverse would also be true, the loss of the
school contract adversely affects the whole Worcester Bus
Company which would include the Transit Division and also
all employees affected by the Tramsit Division, this would
include [Claimant].

Section 13(c) and the applicable protective arrange-

ments provide protections only for employees who are af- '
"fected as a result of a project. Though the term "project"
is broadly defined in the applicable agreements to include
"any changes, whether organizational, operational, techno-
logical, or otherwise, which are a result of the assistance
provided,” changes in character of employment brought about
by causes other than a project are specifically excluded
from coverage.

Claimant concedes, for purposes of this theory, that
his employment was terminated as a result of the loss by
Worcester Bus Company, Inc., of its school bus contract.
Were there no cdnnection between the projects relied upon
by €laimant and the loss of the school bus contract, the
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loss of the contract would clearliy be a cause other than the
project, and thus not within the perview of Section 13(c) or
the applicable protective arrangements. Claimant attempts
to supply the required connection between the cited projects
and his loss of employment by alleging that the gééistance
provided for the projects resulted in the loss of the school

bus contract.

The assistance relied upon by Claimant was provided un-
der the Act for the purposes of financing mass transporta-
tion services. Mass transportation as defined in Secticn
12(c)(6) of the Act specifically excludes both school bus
and charter service. The assistance, provided under Sec-
tions 3 and 5 of the Act, was not provided for the benefit
of the Company's school bus operations, nor could it have
been provided for that purpose. Though there was testimony
that mass transit buses were sometimes used for charter or
school work, the Administrator of the Worcester Regional
Transit Authority testified that the Worcester Bus Company,
Inc., was subsidized only for costs incurred in the mass
transit service. His testimony was corroborated by the
President of Worcester Bus Company, Inc. and by the former
Comptroller of the Company. We conclude that no direct as-
sistance was provided to the school bus or charter opera- .

tions of the Company.

In effect, Claimant is alleging that the assistance
that was provided to the mass transit functions of Worcester
Bus Company, Inc., had a spillover effect on all operations
of the Company, and therefore -his termination was indirectly

caused by mass transit assistance. While it is conceivable

A-223
U.5. Department of Labor / Labor-Management Services Administration

A-223


Cathi
Typewritten Text
A-223


EMPLONTE PROTECTINS DIGESY

that such a spillover effect could result from the .assis-
tance provided, such an effect is not inevitable, nor even
the most probable effect of the assistance. It is equally
plausible that the mass transit assistance had ne-effect on
the school bus functions of the Company or, by increasing
the viability of the Company's mass transit functions, had
a beneficial effect on the school bus functions of the
Company. MWhen the direct cause of termination of an indi-
vidual's employment is a cause other than a project, it is
the responsibility of the Claimant to show the alleged con-
nection between the Project and the direct cause of termi-
nation of employment. In this respect, it is necessary to
review the evidence submitted by Claimant to support his

first theory of causation.

Claimant submitted as support for his first theory an
excerpt from the application filed by the Worcester Regional
Transit Authority for capital assistance grant MA-03-0077.
The excerpt stated that, "the Authority has objected to a
provision in the 13{(c) agreement which could provide job
protection to employees of the WBC in the event the Company
loses its school transportation contract.” This submission
indicates that the Worcester Regional Transit Authority had
anxiety over possible implications of 13(c) protections.

It does not support the allegation of a causal connection
between the mass transit assistance and the loss of the

school bus contract.
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Claimant also submitted a copy of a letter of agree-
ment, executed on July 8, 1977 by the Worcester Regional

Transit Authority, the Worcester Bus Company, Inc., and the

Amalgamated Transit Union Local Division 22. (Claimant

placed particular emphasis on paragraph 5, which states:

The parties hereto recognize that the Company is in
the business of providing contract school transportation
services ("'school services'"), contract charter services
(""charter services'") and mass transportation services,
which. services are performed by employees represented by
the Union on an integrated operation basis. In light of
the foregoing, the parties hereto agree that any changes
(including terminations) in the Company's business
(school services, charter services or mass transportation
services) causing fluctuations in volume and character of
employment that are unrelated. to the Federal assistance
("Project”) shall not be deemed to be an event occurring
"as a result of the Project" as that term is defined in
Section 1 of the National 13(c) Agreement, or in any
13{(c) Agreement.

This provision is inconclusive as to whether a termination

of the Company's school bus business would be, in the opin-

ion of the parties to the agreement, caused by any Federal
assistance. The provision does not set forth any facts

demonstrating that the loss of the school bus contract re-

sulted from Federal mass transit assistance.

Newspaper articles were a]sq_submitted~by Claimant.
One article, published in the Worcester Telegram (Massa-

chusetts) on June 17, 1977, expressed the opinion that in
the absence of Federal and local government operating as-
sistance beginning November,.1974, the Worcester Bus Com-
pany, Inc., would not have been able to bid on the city's
school bus contract. In another artic]e; published in the
Worcester Gazette (Massachusetts) on June 17, 1977, there
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was discussion of the possible effects, including layoffs,
of the potential loss of the Company's school busﬂﬁervice.
Though newspaper articles such as these have little value
as evidence, the articles proffered do not contain any
facts supporting the alleged connection between the mass
transit assistance and the lToss of the school bus contract.

It is important to note that the President of Worcester
Bus Company, Inc., the former Comptroller of Worcester Bus
Company, Inc., and the Administrator of Worcester Regional
Transit Authority were present at the hearing and available
for questioning by Claimant. Despite their availability,
no attempt was made to question them for purposes of elicit-
ing facts relating to any possible impact of the mass
transit assistance on the cost structure of Worcester Bus
Company, Inc., or on the school bus functions of the Com-
pany. The only significant statement made at the hearing
relating to the cost structure of Worcester Bus Company was
the Administrator's observation that a large percentage of
the Company's operating costs were attributable to the union
scale wages of the Company's operators and mechanics. How-
ever, the payment of such wages can hardly be attributed to
the assistance and cannot alone provide the needed factual
support for Claimant's allegation.

The Claimant has failed to identify any pertinent facts
supporting the alleged relationship between the cited mass.
transit assistance and the loss of the school bus contract
by Worcester Bus Company, Inc. Thus, even if it could be
shown that the termination of Claimant’s employment re-

sulted from loss of the school bus contract, no connection

A-226

U.S. Department of Labor / Labor-Management Services Adminisiration


Cathi
Typewritten Text
A-226


ZAPLOYEFR, PROTBCTTONS LICEST

ottt e g A Rl p VYRR R S S

has been demonstrated between the cited assistance and his
loss of employment. Therefore, we conclude that Claimant
is not entftled to protections under Section 13(c) on the

basis of his first theory.

Purchase of Worcester Bus Company assets

In support of his second theory, Claimant identifies
capital assistance grant MA-03-0077, which grant funded, in
part, the purchase of the assets of Worcester Bus Company,
Inc., hy Worcester Regional Transit Authority. Claimant's
employment was terminated on September 2, 1977. The acqui-
sition of the assets of Worcester Bus Company, Inc., by
Worcester Regional Transit Authority, and the termination
of the service contract between the two entities, occurred
on or about June 30, 1978. Claimant asserts that his em-
ployment was terminated in anticipation of the acquisition.

Paragraph 7 of the applicable employee protection
agreement provides that the phrase "as a result of the Pro-
ject" includes "events occurring in anticipation of... the
Project..." The President of Worcester Bus Company, Inc.,
testified that negotiations for sale of the assets of the -
Company were under way by October or November of 1977. The
President further testified that, due to legal restrictions,
Worcester Regional Transit Authority could not purchase the
Worcester Bus Company, Inc."s charter license. The termi-
nation of Claimant's employment in this case occurred ten
months before the effective date of the purchase of
Worcester Bus Company, Inc.'s assets by Worcester Regional

A-227
U.S. Department of Labor / Labor-Management Services Admintistration

A-227


Cathi
Typewritten Text
A-227


PMELOYEE PROVECTIONS DIGEST

Transit Authority. Further, the termination occurred prior
to the period, estahlished by testimony of the President of
Worcester Bus Company, Inc., during which serious negotia-
tions were underway relating to the acquisition. ~On the
record available to us, we find that identification of the
acquisition ten months subsequent to the termination of
Claimant's employment, alone, is not sufficient to satisfy
the requiremént that Claimant identify a project and specify
pertinent facts to show an arguable relationship between the
project and the loss of his employment. As Claimant has
failed to show pertinent facts indicating that his loss of
employment may have resulted from the acquisition, it is not
necessary to consider whether the termination of his employ- .

ment was for cause, as asserted by Respondent.

Conclusion

After review of the testimony, evidence and other ma-
terial submitted by the parties, we conclude that Claimant's
employment was not terminate& as a result of or in anticipa-
tion of any project funded by a grant of assistance under
the Act. Therefore, Claimant is not entitled to benefits
under the applicable protective agreements.

Dated this 20th day of March , 1981

at Washington, D.C.

Mo ol

Hilan M. Shepﬁg
Acting Deputy AssNstant Sedretary of Labor
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UNITED STATES DEPARTMENT OF LABOR

In re:

).
JACK C. KARLIN )
(Claimant) )
) DEP Case No.
) 78-13¢-51
Y )
)
CAPITOL DISTRICT TRANSPORTATION AUTHORITY)
(Respondent) ;

Summary: A non-union employee claimed entitlement to pension
benefits equivalent to those of the unionized employees. The
claim relied upon alleged oral assurances made by the predeces-
sor employer. No written pension document was introduced clearly
pertaining tc Claimant. A letter and an affidavit writien after
the fact, did not suffice to establish the Clatmant's pension en-
titlement to the claimed benefit. Benefits of allegedly similarly
sttuated employees also did not suffice. Prior extstence of the
clatmed benefit was not established; therefore, entitlement to
protection of the alleged benefit could noit be determined. The
clatm was dismissed.

Claimant Jack C. Karlin brought this matter to the De-
partment of Labor by letter of December 28, 1978 requesting
a determination of his entitlement to certain pension bene-
fits. Mr. Karlin claims entitlement to these pension bene-
fits under Section 13(c) of the Urban Mass Transportation
Act of 1964, as amended (UMTA). Section 13(c) requires pro-
tection of pension and other benefits from being adversely
affected by a project under the Act. This claim was heard
in Albany, New York on May 8, 1979 by a hearing officer
designated by the Department of Labor. Both parties were
represented by legal counsel.
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STATEMENT OF FACTS

For more than a decade prior to 1970 the Schenectady
Transit Company had provided private mass transit services
in the counties of Schenectady and Albany. On April 6, 1970,
this private mass transit entity was purchased by the City
and the County of Schenectady. Simultaneously the City and
County of Schenectady employed a private management firm,
National City Lines Management (NCM) to operate the newly-
acquired transit services for the City-County system.
Effective on or about October 2, 1970 the Capitol District
Transit Authority (CDTA) took over these transit operations
from the City and County and continued to employ NCM as
operating agent. On Auqust 16, 1973, the Authority replaced
the private operating agent, NCM, with the Capitol District
Transportation System, an integral subordinate of the Author-
ity. Thereafter the Authority operated this mass transit

system through its dependent, internal operating arm.

Claimant began employment May 14, 1956 with the original
transit entity, Schenectady Transit Company. He remained on
Schenectady's payroll until the April 6, 1970 purchase by
the City and County of Schenectady. At that time he became
an employee of NCM, the private -operating agent. He remained
on NCM's payroll when the CDBTA purchased the transit system
from the City and County in 1971. Then on January 29, 1973,
he was transferred to the payroll of the Authority (CDTA).

When NCM began managing the transit system on April 6,
1970, it entered into a collective bargaining agreement
effective May 18, 1970 with Local 1283 of the Amalgamated
Transit Union (ATU). As an accéuntant, Claimant was not
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considered part of the bargaining unit and was expressly
excluded from coverage under Article II, Section 2.02 of
the May 18th agreement. Portions of this agreement are
significant here because this claim rests primarily upon
the assertion that non-bargaining-unit employees, although
not provided a written contract concerning working condi-
tions, were assured of receiving the same pension benefits
as those established under Article XXIV of the May 18, 13970
collective bargaining agreement. Article XXIV provides
that:

"During the life of this agreement, employees 65 years of

age and over who were on the payroll of the Company as of
May 17, 13970, may retire from active seryice and shall be

patd fifty dollars ($50.00) per month. "1/

This amount was increased to $60.00 per month in 1972.

As a result of his 1973 transfer from NCM, a private
firm, to CDTA, a public body, Claimant was considered a pub-
lic employee and therefore became eligible to, and did, join
the New York State Retirement System. [t was stipulated by
the parties during the hearing that the monthly benefits
provided by the State Plan would be significantly greater
than the sixty-dollar per month benefit provided under
Article XXIV of the bargaining agreement. 1In addition, it
was stipulated that the State Plan would only take into con-
sideration Claimant's service time as of the date he joined
the Retirement System.

1/

— The entire provision reads in full: "During the life of this agree-
ment, employees 65 years of age and over who were on the payroll of
the Company as of May 17, 1970 may retire from active service and
shall be paid fifty dollars ($50.Q0) per month. It is understood,
however, that all. personnel employed after May 17, 1970 must have 30
years of continuous active service and be 65 years of age before being
eligible for retirement."
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Respondent admits that it (CDTA) and its subordinate,
Capitol District Transit System, both can be considered as
bound by the 13(c) Agreement of March 5, 1970. That Agree-
ment forms the basis for the Secretary of Labor's certifica-
tion of Respondent's pertinent UMTA project No. NY¥-UTG-0015,
with the further condition that equivalent protections shall
be provided to mass transit employees not covered by that

Agreement.

On Jduly 27, 1977, Claimant requested formal confirma-
tion from the trustees of CODTA of his rights to the $60.00
per month benefit under the NCM pension plan. Unable to
obtain the sought-after confirmation, Claimant filed a
petition with the Department of Labor in an attempt to
establish his precise pension rights.

ISSUES

1) Did Claimant have a pension benefit with NCM
at the time of the grant.

2) 1If Claimant had a pension benefit at the time
of the October 1970 takeover, was this pension
worsened after the takeover by CDTA and the
federal grant.
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Position of Claimant

During the years NCM managed operations for Ebg various
public bodies, the non-bargaining unit employees were not
protected by a written contract concerning pension benefits.
Claimant asserts that these employees were assured orally of
receiving the pension benefits that were extended to union
members under Article XXIV of the 1970 collective bargaining
agreement. Claimant contends that his right in the disputed
pension benefit attached on May 17, 1970 by virtue of his
employment with NCM. In this connection Claimant asserts
that he will become eligible to retire under the plan on
his sixty-fifth birthday regardless of whether he remains
an emp]qyee in the transportation industry.

Therefore, Claimant continues, while CDTA may not have
been compelled under Section 13(c) to provide any additional
pension benefits (i.e. the New York Retirement System), it
is compelled by Section 13(c) to continue separately the
rights and benefits that he feels had vested as of May 17,
1970. He suggests that an attempt to discontinue these
rights would not only deprive him of a bénefit that existed
before the project but would also fail to credit and protect
fourteen years of past service. This allegedly would create
a worsening of his employment conditions in violation of

Section 13(c) protections.
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Position of Respondent

Respondent denies that the Claimant is entitled to the
pension benefit which was established in the 1970 collective
bargaining agreement between NCM and the ATU. Respondent
haintains that this Claimant was not a beneficiary of the
disputed pension rights because the collective bargaining
agreement, upon which the claim initially relies, specifica]]j
excludes all clerical and office workers in all offices of
the Company. According to Respondent, Claimant, as such
employee, had no right to a pension benefit while employed
by NCM, because of this general exclusion. Respondent argues
that Claimant has not established his right to the disputed
benefit and, consequently, is not entitled to any 13(c) pro-
tection of the disputed pension benefit.

DISCUSSION

Respondent raised several other objections and defenses
to this claim. We need not address those points in this
decision since, for the reasons discussed below, we have
determined that the instant claim is not sustainable.

The initial question in this dispute is whether Claimant
was entitled to a pension benefit while employed by National
City Lines Management Inc. In this, Claimant has the burden
of showing that he had a bona fide right to the claimed bene-
fit prior to the alleged affect of the UMTA project. Specifi-
cally, it is Claimant's burden. to prove that NCM provided him

with the disputed pension benefit.
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In an effort to carry his initial burden, Claimant sub-
mitted a copy of Description Amendment Form D-1A dated
March 9, 1971 (Exhibit 1). This form was filed with the
Secretary of Labor by NCM pursuant to the Employee Welfare
and Pension Plans Disclosure Act (hereinafter the Disclosure
Act). This form stated that, in addition to its welfare
plan, NCM was also providing a pension plan effective May 18,
1970. Tracking directly the language of Article XXIV of the
1970 collective bargaining agreement, the amendment stated"
the following:

Addition to Plan - unfunded pension payments made from

reqular cash account of company from revenue derived from

operations. Employees 65 years of age and over who were

on payroll of the company as of May 1, 1970 may retire

from active service and shall be paid fifty dollars ($50.00)

per month. All personnel employed after May 1, 1970, must

have 30 years of continuous active service and be 65 years

of age before being eligible for pension. Plan established
by bargaining agreement. .

Without more, this material does not suffice to establish the
application of a collectively bargained pension plan to employ-
ees not covered by the collective bargaining agreement.

As further evidence to support the existence of his
right to the disputed pension, Claimant submitted (hearing
exhibit 6) the March 6, 1970 management agreement between the
County of Schenectady and National City Lines Management
Corporation (NCM). Employee costs are the focus of Section
9(b) of this agreement:

(b) ALl other employee costs, including but not limited

to all costs and expenses under a collective bargaining agree-

ment with Division 1283, Amalgamated Transit Union, to be

assumed by Company or as subsequently modified, amended, or

changed with the prior approval of County. Company shall

also be retmbursed for pension payments directed by County
to be made ineluding pension payments to non-union retirees,
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provided, however, that any payments of pension to any

retired employees or to any non-union retirees under the

terms of the collective bargaining agreement shall not be

interpreted as a change in or admission of liability for

satd pension payments by either Compary or County.
Arguing that it was NCM policy to follow through-with County
policy on these matters, Claimant maintains that Section 9(b)
of the March management contract demonstrates that both the
County and NCM anticipated two months before the "May”
collective bargaining agreement that pension payments
would be directed to non-union employees. While this may
be a possible interpretation of Section 9(b), it is at least
equally reasonable to construe that section as referring

only to retirees within the bargaining unit.

The Claimant maintains that his sought pension benefit,
allegedly vested in the amount of $60.00 per month and re-
ceivable upon his retirement and attainment of age 65, was
verbally assured to him by the County of Schenectady prior
to Respondent's 1973 takeover of transit operations. More-
over, he asserts that NCM, the private management company,
was owned and controlled by the County and that it was
NCM's policy to implement County policy. 1In support of
this, Claimant submitted under protest by Respondent a
lefter alleqgedly from My. David Washburn, former Vice Presi-
dent of Schenectady Transit Corporation, stating that he
and the Claimant were included in the pension plan in the
1970 collective bargaining agreement. An affidavit was
also submitted over Respondent's objection from Mr. Carl
Sanford, County Executive of Schenectady County from 1968
to 1977. Mr. Sanford therein states that the County's
policy was to grant to all County employees including the
Claimant the same fringe benefits, including pension bene-
fits. Mr. Sanford's affidavit contains the further statement
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that, at the time of the takeover, it was assumed that all
employees (including the Claimant)} would continue to receive
the same benefits they had enjoyed with the County.

Mr. Sanford states that he readily believes that the Claimant
was not covered by the collective bargaining agreement but

was entitled to the pension benefits provided therein.

This letter and the affidavit are of inconclusive
weight in evaluating the positions of either party. Even if
one were to accept the documents at face value, they suffer
from some uncertainties. The affidavit, for example, states
its author's disposition to believe that the Claimant was
covered by the disputed plan, but does not affirm that such
was the fact without question. The affidavit also indicates
that it was assumed by the County Executive that the Respon-
dent would provide the Claimant with the same benefits as
he had received with the County. This assumption on behalf
of the County does not approach proof of an obligation rest-
ing upon the Respondent, CDTA. Beyond this, there has been
no opportunity to resolve these uncertainties, inasmuch as
neither Mr. Washburn nor Mr. Sanford was available at the

hearing.

The Claimant has not sufficiently demonstrated that he
had a pension benefit that may be protected by Section 13(c)
of the Act. Upon receipt of the request of the Claimant for.
a determination regarding his pension benefits in this case,
ve requested that the Claimant furnish specific information
regarding the project and the facts upon which the claim was
based. We also requested copies of plan documents and any
other information which would show that the Claimant was en-
titled to the pension benefit and to show that this benefit
was worsened as a result of the takeover. The Claimant has
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not submitted pian documents, any plan records or County
records or statements from the plan administrator or from
County officials which would show what, if any, pension
benefit the Claimant was entitled at the time of the fed-
eral grant. The Claimant relies on alleged pension payments
to other employees similarily situated, the lTanguage of the
collective bargaining agreement, and an affidavit regarding
County policy. However, there is no record to indicate how
the County policy was in fact effectuated. The parties dis-
agree on the critical points of whether Claimant was covered
by the disputed pension plan. They further disagree as to
whether Respondent incurred any liability for such pension
(if Claimant were covered) or whether the liability remained
with NCM and/or the County. We cannot reach any conclusions
regarding the merits of the position of either party in this
matter. Based on the material submitted by the parties re-
garding this claim, we cannot determine whéther or not the
Claimant had an entitlement or right to the disputed pension
benefit at the time of the grant. As a result, it is not
possible to determine whether such alleged benefit has been
worsened or whether the Claimant is entitled to any protec-
tion of that claimed pension benefit. Therefore, this claim
is dismissed. This result, of course, does not prejudice
the right of the Claimant to bring an action or pursue what-
ever other private remedies he may have to establish his
right to the claimed pension benefits.

Dated this 3rd day of November » 1980
at Washington, D.C.

A T 7;%@?

William P. Ho good
Assistant Secretary of Labor
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UNITED STATES DEPARTMENT OF LABOR

in re: —

JOSEPH LUCIDO, ET AL.
(Claimants)

DEP Case No.
78-13¢-53

THE CITY OF SIMI VALLEY
and

CAL-COAST CHARTER :

(Respondents)

Swnmary: Claimants alleged they had been denied certain
protected benefits pursuant to Section 13(c) and that one
Clatmant had been constructively laid off in retaliation for
seeking Section 13(c) protections. In the hearing before
the Department of Labor Claimants were unable to demonstrate
a worsening or loss of any benefit or right within the scope
of Section 13(c) protections. The claim was dismissad.

DETERMINATION .

Jurisdiction

This constitutes the Secretary of Labor's final and
binding determination in the above claim to employee pro-
tections under Section 13(c) of the Urban Mass Transporta-
tion Act of 1964, as amended (UMTA). As a condition of

A-237

U.5. Department of Labor / Labor-Management Services Administration
A-237



Cathi
Typewritten Text
A-237


EMPLOYEE PROTECITONS DIGEST

the UMTA project cited below, the City of Simi Valley
agreed that no mass transit employees in the serVﬁée area
of the project would be adversely affected by it. The City
further agreed that any dispute over these employee protec-
tions may be submitted to the Secretary of Labor for final

determination.

The dispute was filed with the Secretary October 6,
1978. The Claimants have named two employers as Respondents
in this case, the City of Simi Valley, California and a pri-
vate bus company, Cal-Coast Charter of Oxnard, California.
The Claimants are employed by the private company, Cal-Coast
Charter, which provides bus drivers (the Claimants herein)
for the municipal Simi Valley transit system as a contracted
service. During the Department's consideration of this claim
the employees formed a labor organization which secured col-
lective bargaining rights for these bus drivers through an
election under the National Labor Relations Act. The labor
organization is not signatory to any employee protective
agreement under Section 13(c), however.

The Claimants have an initial obligation to identify
the pertinent project (grant of Federal funds under the
Urban Mass Transportation Act). They cited UMTA project
number CA-03-0068, certified by the Department of Labor
June 14, 1973 as providing the fair and equitable protec-
tions required by Section 13{c). That project granted
capital assistance to the City for the purchase of buses.
This is the only pertinent project for this proceeding.
The City has applied for additional UMTA funding but that

is not relevant to this case.

A-238

U.S. Department of Labor / Labor-Management Services Administration


Cathi
Typewritten Text
A-238


EMPTOZER, PROYBECTICNS TICGEST

A hearing on this case was held June 8, 1979 in Sinmi
Valley, California before a hearing officer appointed by
the Department. The principal Claimant attended with lay
representation and both Respondents attended with legal
counsel. Counsel for the private transit company raised a
preliminary challenge to the naming of the company as a
respondent in this dispute, on the grounds that Cal-Coast
Charter does not receive Federal funds under the Act and
has neither entered into any agreement nor accepted any
conditions to provide Section 13(c) protections. I have
found no liability on the part of Cal-Coast Charter in this
claim and, thus, find it unnecessary to rule on this

objection.

Issues

The principal Claimant, on behalf of himself and
approximately ten othér employees, alleged denial of pro-
tected wages, job security, sick leave, freedom of speech,
and other benefits in contravention of Section 13(c) of
the Act. He further alleged, individually, that he had
been placed in a constructive layoff situation in retali-
ation for information he sought and/or supplied pertaining .
to Section 13(c) protections.
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Position of Claimants

Claimants offered the following to describe their
claim for employee protections and the requested remedy.
They are not, and have never been, employees of the City
of Simi Valley. With respect to the alleged denial of
protected wages, Claimants admit that during the period
in question they did not suffer any reduction in their
wage rates nor in other benefit levels. Rather, they be-
Tieve that they are entitled to receive all (or most) of
the difference between the wage rates paid to them by the
private company and the hourly rate upon which the City
bases its payment to that company for the contracted ser-
vice of supplying drivers for the City's buses. In the
alternative, Claimants believe they should receive the
same compensation and benefits as employees of the City.

In referring to their request for protection of bene-
fits under Section 13{(c), Claimants point out that they do
not have, and have not enjoyed previously, sick leave, med-
ical coverage, hospitalization, etc. as enjoyed by employ-
ees of the City. However, they seek benefits equivalent to
those City benefits. In the areas of job security and free-
dom of speech, the claiming employees expressed concern
that they do not have protection from arbitrary actions of
their employer and his agents or from such actions of the
City. They also claimed that their general constitutional
rights to freedom of speech have been denied.
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1t was asserted that one Claimant suffered a construc-~
tive Tayoff in that he was not given his customary number
of hours of work for a period of four to five weeis in Sep-
tember and October of 1978. DBuring that time he was pre-
vented from collecting unemp]pyment benefits because he
was given certain hours of work on an "emergency oniy"
basis. Early in the processing of this case the Claimants
had suggested that this action was in retaliation for the
individual's efforts to discover and pursue his rights un-
der Section 13{c). 1In testimony at the hearing, however,

this Claimant reversed this suggestion.

The above summarizes the testimony, evidence and argu-
ment proffered by the Claimants to establish this claim.
There was no additional substantive evidence or testimony
to demonstrate that their employment interests have been
worsened or that they have been denied protections in their

employment.

Position of Respondents

In answering these allegations Respondents deny that
the Claimants' wages, benefits, privileges, rights, or
other employment interests have been worsened. Counsel
for the City moved for dismissal of this matter upon con-
clusion of the empioyees' presentation. The motion was
based on the alleged failure of the Claimants to suggest a
prima facie claim. The motion asserts that Claimants have

shawn no worsening of any rights, privileges, benefits, or
other conditions and interests of their employment. The
motion maintains that, consequently, Claimants have not

pointed to any denied protections.
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Decision

After entering the motion to dismiss, Respondents ad-
dressed the substantive issues in this case. [t is not
necessary to discuss that presentation here because I have
determined that the Claimants have failed to state any
facts to show that a Federal project could have affected
the Claimants. They complain of dissatisfaction with their
employment conditions, but they have not met the threshold
obligation to demonstrate a worsening or loss of any bene-
fit or right with respect to their employment conditions.
Claimants seek to gain improvement in the working conditions
which existed after the project but without being adversely
affected by the project. .The terms and conditions of the
13(c) certification protect the status quo of employment
conditions from adverse effects of the project. These pro-
tections do not require the changes requested by Claimants
in this case. Therefore, this complaint is dismissed for
failure to show any worsening of the rights, privileges,
benefits, or other conditions of employment as a result of
the Federal project.

Dated this ,3[2f day of \Jadg , 1981
at Washington, D.C. /

/-'

_ W/}QL

Rona]d J. St Cyr
Deputy Assistant Secretary of Labor
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A-165

UNITED STATES DEPARTMENT OF LABOR

In re:

THOMAS POVLITZ
(Claimant)

78-13c-54

MARYLAND MASS TRANSIT ADMINISTRATION
(Respondent)

<

Swmmary: Claimant alleged that his position as Project Director
was terminated as a result of a project. At all times during his
protective period Claimant was employed and received a salary
that exceeded his salary as Project Director, and fringe benefits
that were similar to, or greater than, the benefits that he re-
ceived as Project Director. As no worsening of salary or fringe
benefits was shown, the claim was denied.

DETERMINATION

Jurisdiction

This constitutes the final and binding determination in
the above case. The instant petition was filed with the De-
partment of Labor by letter dated October 25, 1978, from the
Claimant. The action requests a determination in accordance
with Section 13(c) of the Urban Mass Transportation Act of

DEP Case No.
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1964, (UMTA)} as amended, as to whether the Claimant's former
position of Project Director was terminated by actions of

the Maryland Mass Transit Administration, herein called Re-
spondent, as a result of a federally funded project under the
Act. This case was heard August 8, 1979, before ATlan Nartic,
appointed by the Department of Labor.

The Claimant has identified Respondent's project (MD-03-
0018) as the particular project which allegedly worsened his
employment conditions. The Department of Labor issued its
letter of certification for the cited project on May 26, 1978,
on the basis of a Section 13(c) agreement executed between
the Amalgamated Transit Union and Respondent on October 17,
1972. The certification provided that mass transit employees
not subject to the dispute resolution procedure contained 1in
the parties' executed agreement may submit their disputes to
the Secretary of Labor for a final and binding determination.
The Claimant has no labor organization representation and, in
accordance with -the procedure set forth in the Department of
Labor's certification for the cited project, he requested a
determination of his dispute be made by the Secretary of

Labor.

Issue

Claimant alleges that his position as Project Director
was abolished as a result of the identified project which
transferred the operation of Lutheran Social Services' Pro-
Ject Mobility (Mobility) to Réspondent on May 27, 1978.
Claimant maintains that after his position was abolished he
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was without employment and lost those fringe benefits associ-
ated with his former position of Project Director. Claimant
requests a determination that he was entitled to a position
and fringe benefits comparable to his former position and
fringe benefits at Mobility, which were allegedly worsened
through federal funds.

Jurisdictional Objections

Section 16(b}(2) Objection

Respondent states that Mobility was funded under Section
16(b)(2) of the Urban Mass Transportation Act and contends
that no employee protective arrangements are required for
Section 16(b)(2) grants. The instant case for employee pro-
tections alleges a worsening of employment conditions as a
result of Respondent's capital assistance grant, MD-03-0018.
That grant was funded under Sectioﬁ 3 of the Urban Mass
Transportation Act and required, as a prerequisite, appropri-
ate employee protections to be certified by the Department of
Labor under Section 13{(c). This petition seeks relief as a
result of an alleged worsening of employment as a result of
Respondent's Section 3 grant. Therefore, it is not necessary
to resolve Respondent’s contention that 13{c) protections do
not apply to grants under Section 16(b)(2).
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The JACKSON Objection

Respondent contends that the Secretary of Labor lacks
authority to determine petitions of employees who allege
that their interests have been worsened through the use of

federal assistance. Respondent argues that, in Local 1285,
ATU v. Jackson Transit Authority, et al., (U.S. District
Court for the Western District of Tennessee, Civil Action

No. 76-104-E), the Department of Justice filed a motion to
dismiss on behalf of the Secretary of Labor on the ground
that the rdf% of the Secretary is limited to determining
whether or not fair and equitable arrangements have been
made. Local 1285's contentions concern collective bargain-
ing agreement actions allegedly taken by Jackson Transit
Authority subsequent to entering into the employee protec-
tive agreement certified by the Secretary of Labor. Local
1285 had failed to utilize or exhaust final and binding dis-
pute resolution procedures set forth in both the collective
bargaining agreement and the Section 13(c) agreement. The
Secretary of Labor declined jurisdiction inasmuch as the
parties had access to a self-governing final and binding
dispute resolution procedure under each contested agreement.
Respondent's jurisdictional objection is not 2pposite to the
instant case, however, The Department of Labor's letter of
certification specifically provided that employees not sub- -
ject to the dispute procedure provided in the parties' exe-
cuted Section 13(c) agreement may petition the Secretary of
Labor for a final and binding determination of such disputes.
Claimant, having no recourse to that dispute procedure, appro-
priately requested a final and binding determination of his
dispute with the.Secretary of Labor. Therefore, Respondent's
objection does not bar the Secretary of Labor's jurisdiction

of this matter.
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The Substantive Case

Respondent raised several objections concerning:
(1) Claimant's employment status with Lutheran Social Ser-
vices, Incorporated and, (2) Claimant's eligibility.as a
mass transit employee under the Urban Mass Transportation
Act. It is unnecessary to address those objections here,
however, since Claimant would not prevail in this action,
for the reason cited below. Claimant contends his position
was abolished when Respondent assumed operation of Mobility
as a result of a federally funded project on May 26, 1978.
Claimant maintains he is entitled to a comparable position
which the Maryland Mass Transit Administration failed to of-
fer after his position was abolished. The position of Pro-
ject Director of Mobility continued from February 1, 1977,
until May 26, 1978, for a period of one year, three months
and three weeks. The Project Director earned an annual sal-
ary of $16,400 for the first year, which was increased to an
annual salary of $17,548 on March 31, 1978. Fringe benefits
included health and 1ife insurance policies.

Contrary to his initial filing, Claimant testified at
the hearing that after his position was abolished on May 26,
1978, he was employed with Klander and Associates as a Trans-
portation Planning Consultant on June 1, 1978. At Klander,
Claimant's annual salary was $22,000 and included similar
fringe benefits associated with his former position at Mobil-
ity. Claimant further stated that after he was notified by
Klander that his position would eventually be eliminated he
sought new employment while he continued to work at Klander.
On October 15, 1978, Claimant left Klander and assumed the
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position of Director of the Howard County elderly and handi-
capped transportation program. In that pasitian his annual
salary was $22,000 with benefits similar to those associated
with his position at Mobility. On November 17, 1978, Claim-
ant left Howard County and began working as a Senior Employ-
ment Representative of Amtrak. As an Employment Representa-
tive, Claimant earns an annual salary of $22,300 and greater
fringe benefits than those associated with his position at
Mobility. Thus, Claimant's testimony established that he
was continuously employed from June 1, 1978, through and in-
cluding the August 1, 1979, hearing date. At all times dur-
ing this period he received a salary that exceeded his salary
as Project Director of Mobility, and benefits similar to or
greater than the benefits that he received as Project Direc-
tor of Mobility.

Based on Claimant’s testimony, Respondent asserted that
Claimant did not suffer any worsening of his position. I
agree with Respondent that the record does not indicate any
worsening of employment benefits or conditions for Claimant
as a result of the project. Any monetary amounts of protec-
tion to which Claimant otherwise might have claimed entitle-
ment in this action have been negated and rendered moot by
his improved employment condition subsequent to his termina-
tion as Project Director. <Claimant has indicated he does
ndt seek employment with Respondent but desires merely a de-

claratory judgement as to his rights.

Based on the length of his employment with Mobility,
Claimant's protective period would have expired in September
1979. As the date through which Claimant may have been
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entitled to prbtections has passed, and no worsening of
Claimant's salary or employment benefits has been shown, ne
purpose would be served in this instance by efforts to de-
fine what his rights might have been. C(Claimant's testimony
at the hearing has removed the substance from'hismbbsition
and his alleged cause of action. Therefore, this petition

for employee protections is denied.

Dated this 24th day of November , 1980
at Washington, D.C.

A e

™
William P. #obgood
Assistant Secretary of Labor
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UNITES STATES DEPARTHMENT GF LABGR

In re:

WILLIAM R. DALTON, ET. AL.
(Petitioner)

DEP Case No.
78-13¢c-56

V.

DALLAS TRANSIT SYSTEM
(Respondent)

.
Al L S L S L TS o S )

Summary: Petitioner described the events and the harm he
suffered but fatled to address possible causal connectiocr
between those adverse effects and one or more projects under
the Act. The claim was dismissed.

DETERMINATION

Background

This constitutes the final and binding determination
in the above matter. The request for determination was
filed with the U.S. Department of Labor November 9, 1978.
This action requests a determination, pursuant to Section
13(c) of the Urban Mass Transportation Act of 1964, as
amended, that the Petitioner is entitled to continue to
receive certain health insurance on the same basis he had
previously been receiving it. A hearing was held June 22,
1979 in Dallas, Texas by Paul F. Pothin, appointed by the
Department of Labor. )
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Issue

Is the City of Dallas (The Dallas Transit System) in
violation of Section 13(c) of the Urban Mass Transportation
Act of 1964 as a result of its October 1, 1978 actien- by
which it established a higher health insurance premium
contribution rate for retired employees than for active
employees?

Facts of the Case

The Petitioner was employed by the Dallas Transit
System from May 5, 1929 to January 1, 1373 at which time
he retired. (It should be noted that the City of Dallas
is the owner of the Dallas Transit System. The City
Council is the only legally constituted authority with
binding fiscal power.) At the time of Petitioner's
retirement, he was employed in the capacity of Division
Superintendent. Prior to 1968 employees of the Transit
System were responsible for purchasing their own health
insurance. For several years up to 19268 the Transit
System permitted payroll deduction for this purpose.

On July 29, 1968 the Dallas City Council {Resolution
#68-3959) awarded a Group Health Insurance Contract to
Blue Cross, to be effective October 1, 1368. This
contract provided payment by the city for the cost of
health insurance for active employees. After October 1,
1968 those who retired were permitted under this plan

to continue their health insurance for themselves at

the same rate the City had paid for them when they

were active employees. In 1970 the City changed
insurance carviers but this provision was continued -
under the new plan. Finally, on October 1, 1977 the
City became self-insured. Again ng distinction was

made between the active-employee rate and the retired-
employee rate. The City paid the premiums for active
employees and, as before, retired employees paid their
own premiums.
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After a year on the seif-insured system the City
Council decided to revise the rate structure for employee
health insurance. All rates were increased, but not
uniformly. Effective October 1, 1978 the monthly rate
for an active City employee (paid by the City) increased
$3.14, from $20.90 to $24.04. The rate for retired
employees (paid by the individuals) increased by $6.58,
from $20.90 to $27.48. Since October 1, 1978 retired
employees have been paying a premium which is $3.44 per
month higher than the premium the City pays for active
employees. These changes of rates were effective for
active and retired City empioyees including some 800G
active empioyees of the Transit System and approximately
212 Transit System retirees. The above facts were
established at the hearing on June 22, 1979 through
testimony, exhibits, and stipulatiors of the Petitioner,
Respondent, and the City of Dallas.

~ The parties stipulated that the City of Dallas has
received in the past, and is currently receiving, faderal
financial assistance under Sections 3 & 5 of the lrban Mass
Transportation Act of 1964, as amended. This assistance
covers both capital outlay and operating expense. It
was determined through testimony at the hearing that
Sections 3 & 5 monies are commingled with other state
and City funds including fare receipts.

Discussion

Counsel for the City and Respondent stipulated that
the City's practice of allowing retired employees to
continue their health insurance was an acknowleged benefit.
Counsel maintained that, nevertheless, the City has retained
the right to establish unilaterally the rate such retirees
must pay for this benefit, and that this rate does not stand
as a benefit subject to the protective provisions.

Petitioner denied this through direct testimony of
former Dallas Transit System employees and officials who
had been actively employed during the years in which this
disputed benefit allegedly became established.
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Decision

It is not necessary to determine whether the rate that
the retirees must pay for their health insurance is or is
not a benefit under Section 13(c). I find that neither
party in this matter has addressed any possible relation-
ship between the pertinent projects under the Act and the
alleged effects which are the subject of this petition.
Nor has Petitioner addressed the question of whether he
(and the other retirees) were affected in any way by the
projects. Petitioners have not stated a sufficient cause
of action required in these proceedings for employee pro-
tections. Therefore, this claim is dismissed.

.x .
Dated this QO Lda_y of /1749«'1 ., 1380

at Washington, D.C. y/d i

Fll )R L

William P. Hobgood
Assistant Secretary of Labor
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SANTINI v, GREATER CLEVELAND DEP Case No, 78-13c-6
~ RAPID TRANSIT AUTHORITY October 26, 1978

Summary: The employee claimed his employment conditions had been
worsened as a result of federal financial assistance to- the Author-
ity. A review by the Department of Labor revealed the employee was
represented by a Labor organization signatory to a Section 13(c)
protective arrangement. The Department advised the employee to
pursue his claim through his labor organization.

DETERMINATION

This is in reference to your claim of a worsening of
your employment conditions in violation of Section 13{c) of
the Urban Mass Transportation Act of 1964, as amended. Our
records indicate that a 13{c) employee protective agreement
existed between your employer, the Greater Cleveland Rapid
Transit Authority, and the Amalgamated Transit Union, Local
268 for the period of time in question, September 5, 1976
and following.

The law provides the Secretary of Labor with jurisdic-
tion in such claims only when the employee is not represented
by a labor organization signatory to the protective arrange-
ment. In telephone discussions with a member of our Division
of tmployee Protections you stated that you were and are rep-
resented by Local 268 of the ATU. Therefore, the Secretary
of Labor does not have jurisdiction in your case.

You should continue to pursue the matter with your
union representatives, including the highest officers of the
union if necessary. Thereafter if you believe that you have
not been represented fairly you may wish to consult Tegal
counsel.

In reference to your updated letter in mid-September to
Mr. Leet, received here September 28, 1978, please be advised
that there is no federal statute of limitation pertaining to

A-79

U.Z2. Department of Labor / Labor-Management Services Administration


Cathi
Typewritten Text
A-79


EMPLOYEE yROTECTIONS DIGEST

filing a claim under 13(c} of the UMTA, You are referred
again to your union representatives for questions pertaining
to your claim and its timeliness under the protective arrange-
ment applicable to you. Time limits pertaining to project
grants would not affect directly the filing of your claim.

/s/

Beatrice M. Burgoon, Director
Office of Labor-Management
Relations Services
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UNITED STATES DEPARTMENT OF LABOR

Iin re:

EDWARD MCINNIS
(Petitioner)

DEP Case HNo.
79~13c¢c-01

V.

SANTA CLARA COUNTY TRANSIT DISTRICT
(Respondent)

Swrmmary: Petitioner sought protection of past-service credit
towards his pensicn entitlement, sought coveruge wuder a unton
pension plan and sought parity with other calaried employecs.

te also alleged his military service credit was denied and that
he had been improperly forced to make employee contribuiicwig

to Respondent's pension plan after the takeover of the jormer
company. Petitioner also maintained that a voluntary settiement
he had entered into with Respondent did not properly protect

his rights and benefits. Respondent prevailed on all issues

and the claim was denied.

DETERMINATION

Jurisdiction

This constitutes the final and binding determination
in the above matter. The instant petition was filed with
the Department of Labor by letter dated December 18, 1978
from the Petitioner. The action requests a determination
in accordance with Section 13(c¢) of the Urban Mass Trans-
portation Act of 1964, as amended (UMTA), as to whether
the Petitioner’s pension entitlements were worsened by
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actions of the Santa Clara County Transit District, herein
called Respondent. The case was heard June 11, 1979 before
Alan Nartic, appointed by the Department of Labor. -

Petitioner has identified Respondent's UMTA project number
CA-03-0061 as the project which allegedly worsened his
employment conditions. The Department of Labor certified
that osroject on May 9, 1973 as providing the fair and
equitable employee protections required by Section 13(c)
of the Act. That certification was based on the negotiated
employee protections agreement executed between Respondent
and the Amalgamated Transit Union, and upon the condition
that Respondent would afford substantially equivalent
protections to affected employees not represented by a
labor organization signatory to the negotiated protections.
The certification contained the further condition that
such other affected employees may petition the Secretary
of Labor for determination of disputes as to the inter-
pretation, application or enforcement of these employee
protections. The right of such employees to request

the Secretary to determine these disputes is set forth
also in Article IV of Appendix C-1 under the Rail Pas-
senger Service Act of 1970, as amended, which Appendix

is incorporated in the negotiated protections by
reference.

The Petitioner has no labor organization représentation

for purposes of Section 13(c) actions. Therefore, jurisdic-
tion rests with the Secretary of Labor.

Position of Petitioner

By letter dated March 30, 1979, Petitioner states that
his former employer'’s transit operations, San Jose City -
Lines, were taken over by Respondent on or about December 30,
1972. Petitioner alleges that his past twenty years and two
months of service at City Lines have not been counted as
credited service for pension entitlements with Respondent.
He suggests, in support of this first allegation, that he
should receive the pension benefits contained in a separate
pension plan negotiated between Respondent and its hourly
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employees' bargaining representative, the Amalgamated .
Transit Union. Petitioner avows that he will receive a
smaller pension entitlement as a salaried empioyee than
other salaried employees covered by Respondent under the
Public Employees' Retirement System. Petitioner further
alleges that he will lose four years of military time,
which he purchased from Respondent's retirement system
as a parf of his credited service. Finally, Petitioner
alleges that he is entitled to compensation for the seven
percent of his annual salary which he has been "forced"
to contribute towards his pension since he begen working
for Respondent.

Position of Respondent

Respondent, by letter dated May 7, 1979, aileges that
the Petitioner is a management employee and thus not entitled
to Section 13{(c) protection. Respondent further asserts that
although Petitioner is not entitled to Section 13(c) protec-
tion, an "Agreement and Settlement” was negotiated and execu-
ted by the parties on or about May 12, 1978, which protects
Petitioner's past twenty years and two months of service for
pension entitlements. Additionally, Respondent arques that
Petitioner's four years of military time are continued by
this Agreement and that Petitioner will receive greater
pension benefits than he enjoyed at City Lines.

Discussion

The issue of whether Petitioner may have been affected
as a result of the project and actions of Respondent cannot
be addressed before resolving the threshold issue of whether
or not he is an employee under the Urban Mass Transportation
Act of 1964, as amended. We have previously concluded that
the term "employee” as used in the Act should be broadly
construed and should be considered to encompass all but the
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top-level management of an employer.*/ That top level would
inciude key individuals performing funciions corresponding
to those positions excluded from the definition of "employee
of a railroad in reorganization” in Section 501(2) of the
Regional Rail Reorganization Act {president, vice-president,
treasurer, secretary, comptroller and any person who performs
functions corresponding to those performed by tae foregoing
officers). Because job titles may vary from employer to
employer as a result of size, administrative policy, and
other factors, decisions as to whether a particular indi-
vidual qualifies as an employee within the meaning of the
Act must be based on the actual functions the individual
performs.

According to testimony given by the Petitioner, the
title of his former position at City Lines was that of
Maintenance Supervisor. In that position Petitioner was
responsible for the daily care and maintenance ¢f City
Lines' buses. He also had responsibility to assign
mechanics to repair damaged buses and to assign the
drivers to the buses for their daily routes. Finally,
Petitioner was responsible for ordering parts necessary
to vepair damaged buses and for keeping an inventory
of such parts. Petitioner did not have the authority to
hire or fire employees and did not have stock holdings
in City Lines. Petitioner did not sit in on board of
director's meetings and did not have any role in making
company policy. Additionally, Petitioner did not have
fiscal or budgetary responsibilities and he did not serve
as a representative of City Lines or perform.other duties
usually associated with top management. Respondent offered
no testimony or other evidence which would dispute or chal-
lenge the testimony given by Petitioner as to his duties
as Maintenance Supervisor at City Lines. Respondent appears
to argue that Petitioner is not an employee because he has
some first-or intermediate-level supervisory duties.

Based upon the foregoing, I conclude that Petitioner
performed functions which qualify him as an employese under
Section 13{(c) of the Urban Mass Transportation Act of 1964,

*/
(Petitioner) v. Nassau County, DEP Case No. 75-13c¢-07,

January 30, 1975.

A-109

U.S. Department of Labor / Labor-Management Services Administration
A-109

s



Cathi
Typewritten Text
A-109


EMPLOYEE FROTECTIGNS GICEST

as amended, and does not have those key characteristics of
too management which might exclude him from the Act's cover-
age. Therefore, he is eligible for the protective benefits
provided thereunder. Having determined that Petitioner is
an emplovee entitled to the protections provided under Sec-
tion 13{(c), we now turn to the issue of whether those-pro-
tections have been denied.

As previously stated, Petitioner aragues thai he has
been adversely affected in four specific instances. Poti-
tioner first states that he was employed at City lines
from Octocber 30, 1952 until December 320, 1972 Tor a total
of twenty years and two months of past service. Petitinner
further states that under City Lines' pension plan an
employee was not credited for any past service until his
retirement, at which time his pension entitlement was paid
from the general operating revenuves of City Lipgis. Peti-
tioner alleges that when the Respondent <90k over owner-
ship of City. Lines on or about December 30, 1972, he was
improperly deprived of this past service for peqision
entitlements under the pension plan applicable tao
Respondent’s management employees, the California Public
Employees' Retirement System (PERS). Petitioner further
argues in support of this first allegation that he snould
receive the greater pension entitlements contained in the
separate pension plan negotiated between Respondent and
the Amalgamated Transit Union (ATU} on behalf of hourly-
paid employees represented by the ATU in Respondent's
bargaining unit.

Respondent argues, in this first al]egat1on, that upon
assumption of the ownership of City Lines in 1972, t took
the position that Petitioner was a management employee and
therefore not entitled to or eligible for Section 13(c)
protections. Respondent also points out tThat its manage-
ment employees' pension plan, PERS, does not recognize nor
allow for past service in the private sector to be c¢redited
for pension entitlements. By letter dated May 7, 1979
Respondent provided a copy of an Agreement and Settlement
which the Santa Cl'ara County Transit District entered into
with Petitioner and five other former management employees
of City Lines. 1In the Agreement and Settlement Petitioner
and Respandent agreed that all of Petitioner's past years
of service at City Lines will be credited and protected
for pension purposes with Respondent. Petitioner is to
be guaranteed the.szme pension credits as ATU members in
Sectiorn 4{(b} of the Agreement and Settlement.
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On the basis of the above testimony and documentation
provided by the parties, I find that Petiticoner’s past
twenty years and two months service at City Lines have
been preserved and continued by Respondent.

Petitioner's second allegation of adverse effect is
that he will receive a smaller pension entitlement under
PERS than the pension entitiement enjoyed by other salaried
employees of the Respondent. Petitiecner argues that other
salaried employees of Respondent have had alt of their past
years of service credited for pension entitlewents under PERS.
Petitioner concludes that he has been worsened in comparison
to those other salaried employees. Finally, Petitioner
argues that under Section 13{(c) he should enjoy the identi-
cal pension entitlements as the pension entitlements enjoyed
by other salaried employees of Respondent who have similar
lengths of past service regardless of the nature or sources
of such service.

Respondent argues that Sectien 13(c} only proiacts those
benefits affected by federal funds and does not guarantee the
emplioyee any additional benefits nor benefits necessarily
identical to those enjoyed by other employees. Respondent
states that its other salaried employees with similar years
of credited service have accrued this service under PERS.
Therefore, these salaried employees have a different pension
entitlement than Petitioner, whose past private sector ser-
vice at City Lines cannct be recognized under the state
pension legislation which created and governs PERS. Finally,
Respondent argues Petitioner's pension benefits and entitle-
ments based on creditable service at City Lines have been
protected in the "Agreement and Settlement”" as required under
Section 13{c).

Petitioner alleges that he will receive a smaller
pension than other salaried employees of Respondent. Those
other salaried employees did not have previous employment -
similar to the Petitioner. The other employees accumulated
their prior credited service through employment with the
Respondent. All of this service, therefore, is creditable
undeyr PERS, which could result in providing those other
employees with a greater retirement than that available to
Petitioner. However, Petitioner was not formerly employed
by the Respondent and therefore is not eligible to have his
previous service included in PERS. Section 13(c) protects
cnly those rights, privileges, ‘and benefits which are
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affected by federal funds. This should not be confused with
necessarily providing an employee with new or improved bene-
fits substantially equal to benefits of other employees. On
the basis of the above, I conclude that Petiticner was not
wersened by receiving a different pension entitlement, per
se, than the pension entitlement recelved by other s¥Taried
employees of Respondent.

Petitioner's third allegation of harm is that he has
been wrongfully deprived of four years of military service
time which he purchased from Respondent's pension system,
PFRS. Petitioner states that in order to secure additional
credited years for pension entitlements with Respondent, he
purchased four years of military time from PERS at a cost
of $1,181.00 in 1978. He further states tha% while in the
employ of San Jose City Lines he neither purchased nor uther-
wise obtained any pension credits for this military time.
Petitioner maintains that the wilitary time which he pur-
chased from Respondent will not be included ss pari of his
credited years of service under PERS.

Respondent states that the purchase of military time
through PERS is at the option of the individual employee.
Respondent maintains that once this gption is taken out
by the individual it becomes part of his credited service
under PERS. Respondent states that the actuarial firm
retained by PERS has confirmed that the four years of
military time have been included as credited service for
the Petitioner under PERS. Finalily, Respondent asserts
that Section 13{(c) protects only those benefits which
Petitioner enjoyed prior to the use of federal funds
and that the military time was purchased after the
December 30, 1972 date on which Petitioner maintains
he was adversely affected. Based upon the testimony
and evidence provided by the parties, I conclude that
the Petitioner's four years of military time, purchased
at his option, are counted as credited service under PERS
and that he has not been denied 13{c) protections in this
allegation.

Petitioner's fourth allegation is that he has been
wrongfully "forced™ to contribute seven percent of his
Gross salary towards Respondent's pension system which is
"received free" by other employees of Respondent. Petitioner
states that during his Tast year of employment by City Lines
he received an annual salary of $9,970.
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Petitioner states that while other employees of Respondent,
who are represented by the Amalgamated Transit Union, are
not required to contribute towards the pension-plan executed
between the ATU and Respondent, he must contribute seven
percent of his annual salary under PERS.

Respondent states that because Petitioner_is a manage-
ment employee he is required to participate in the PERS plan.
Respondent also states that all employees included in the
PERS plan were required to contvihute sevaen percent of their
annual salary through December of *978 and are now reguired
to contribute five percent of their salary to PERS. Respon-
dent maintains that if Petitioner should ever withdraw from
PERS he would receive his entire contribution back plus
interest. Finally, Respondent argues that Petiti-ner enjoys
a better pension entitlement under the Agreement and Settle-
ment than he enjoyed under the City Liras' pensien plan.

In determining whether Petitioner has been worsened by
the contribution which he pays under PERS it is not relevant
to compare the pension plan negotiated by the Amaigamated
Transit Union. To determine whether Petitioner has been
adversely affected by the seven percent contribution, it is
necessary to compare the last annual salary he received at ;
City Lines to the adjusted annual salary he has received
since working for Respondent.

ADJUSTED
PENSION ANKUAL SALARY

EMFLOYER ~ YEAR ANNUAL SALARY CONTRIBUTIONS AFTER CONTRIBUTIONS
City Lines 1972 $ 9,970 none 8 3,970
Respondent 1973 814,177 $ 992 813,185
Respondent 1974 816,213 $1,134 . $15,079
Respondent 1975 $13,724 87,310 817,414
Respondent 1976 821,512 81,505 $20,007
Regpondent 1977 $24,126 81,688 822,438

Contrary to his allegation that this contribution has
resulted in a worsening of his employment conditions,
Petitioner has consistently enjoyed both a greater annual
salary and a greater pension entitlement with Respondent
than the annual salary and pension entitlement he previously
enjoyed at City Lines. Therefore, I have determined that
Petitioner has not been worsened as a result of the contri-
butions under PERS. -
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Decision

After reviewing the testimony, evidence and other
material submitted by the parties, I conclude that the
Petitioner's rights, privileges, or benefits which_are
protected under Section 13(¢) have not been affected.

This petition for employee protections under Section
13(c) is denied.

fJated thissﬁ'giééfday of éé%fLQQX{/ 12840,

at Washington, D.C.

Sl ") iy el

William P. Hobgood
Assistant Secretary of Labor
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SALARIED EMPLOYEES v' TIDEWATER DEP Case No. 79-13c-1
TRANSPORTATION DISTRICT COMMISSION March 27, 1979

Swmmary: The employees claimed that their employment conditions

were worsened as a result of actions taken by Tidewater, The em-

ployees requested that no further action be taken by the Depart-
* ment. The case was closed without further investigation.

DETERMINATION

This is 1in response to your letter of March 7, 1978 to
Secretary of Labor Ray Marshall concerning reductions and
changes in several areas of employment with respect to you
and other employees of the Tidewater Transportation District
Commission (TTDC). 1In your letter you expressed the belief
that such reductions and changes constituted adverse effects
resulting from assistance received by the TTDC under the
Urban Mass Transportation Act of 1964, as amended, Thus, you
requested the Department of Labor to investigate this matter
in order to determine if such actions were in violation of
the protective provisions certified by the Department of
Labor pursuaat to Section 13(c) of the Act.

1 have been advised that these matters have been dis-
cussed in telephone conversations in recent months between
you and our Division of Employee Protections. Further, I am
advised that on November 28, 1978, you informed our Division
by telephone that none of the signatories to the March 7,
1978 letter wxshed to pursue this matter with the Department
of Labor.

Accordingly, the Department of Labor will take no fur-
ther steps in processing these claims and will close our
file in this matter as of the date of this letter.

/s/
J. Vernon Ballard
Acting Deputy Assistant Secretary
A-81 of Labor
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A-838

In re:

LOCAL 1086, AMALGAMATED TRANSIT UNION
(Petitioner)

ks

R aantia e g SRR NN SIS L L SO L WL S LS L )

V. DEP Case No.
79-13¢c-172
PORT AUTHORITY OF ALLEGHENY COUNTY
AND
BEAVER COUNTY L
(Respondents)

Swmmary: Petitioning organization alleged loss of employment of its
membership as a result of Respondent's competition which was subsi-
dized by continuing grants under the Agt. Petitioner alleged that
R@spondént s UMTA projects made it tmpasstble for the private em-
ployer of the terminated employees to continue economically viable
competition and caused the private company to elose operations. The
Department determined that the claim in this specific instance was
too general and lacking in supporting evidence to stand as a prima
facie cause of action. Respondent was not required to carry its
burden of proof. The claim was dismissed.

DETERMINATION

Issues

Did the ten petitioning former emplioyees of Beaver Valley

Motor Coach Company suffer effects, including but not limited
to loss of employment, as a result of Respondent's federally
subsidized competition when Beaver Valley Motor Coach ceased
its scheduled-service bus transit operations January 12, 197972
If so, to what protections are these employees entitled under
Section 13(c) of the Urban Mass Transportation Act of 1964, as
amended? o
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A-89

Jurisdiction

This action arises from a petition for employee protec-
tions filed with the Department of Labor by letter of July 3,
1979. The petition requests a determination that.the ten em-
ployees represented by Petitioner are entitled to employee pro-
tections under Section 13{(c) of the Urban Mass Transportation
Act of 1964, as amended (UMTA). The matter was heard August 22,
1979 by Alan Nartic, appointed by the Department of Labor. Be-
fore considering the substance of this position both respon-
dents raised objections to the Department of Labor's jurisdic-
tion in this action.

Beaver County As Party

Beaver County maintains that it should be dismissed as a
respondent in this action because it had not received any
grants of UMTA funds during the period of time in question,
January 1, 1968 - January 12, 1978. Beaver County notes that
it had a request for such a grant pending during 1979 but
points out that a decision on its request remained unmade as
late as August 22, the date of the hearing in this matter. In
this action there is no claim that any Beaver County grant un-
der the Act affected the employees except the pending Beaver
County request for funds (PA-05-4081). Further, there is no
claim that any employee was affected in anticipation of the
pending Beaver County grant, nor is there an allegation that
Beaver County served as an alter ego of, or agent of, the Port
Authority with regard to this matter. No suggestion has been
made that Beaver County may bear any liability in connection
with any grant other than the pending one, PA-05-4081. Accord-
ingly, I find Beaver County should be dismissed as a Respondent
in this case. .

The Port Authority, now the sole Respondent, raised sev-
eral objections to the Department of Labor's jurisdiction over
this petition. It is unnecessary to address those objections
here, however, since Petitioner would not prevail in this
action, for the reason stated below.
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Position of Petitioner

Petitioner is a labor organization which represents the
ten petitioning former transit employees of Beaver Valley
Motor Coach Company (hereinafter Beaver Valley). Petitioner
alleges that these ten employees suffered loss of wages, vaca-
tion rights, and other benefits or conditions of employment
as a result of a series of gra?ts of funds to Respondent under
the Act between 1968 and 1979.1/ petitioner alleges that fed-
eral funds received by Respondent between 1968 and 1979 en-
abled Respondent to operate buses of superior quality and
efficiency and to provide additional transit services with
which Beaver Valley could not compete. Petitioner maintains
that Beaver Valley was economically disadyantaged thereby and
lost revenue and ridership in that portion of its transit oper-
ations in which it competed with Respondent, the scheduled bus
service from Ambridge to Sewickley. Beaver Valley's inability
to compete with the federally subsidized public transit entity
in this fixed-route service allegedly caused, at least in part,
the cessation of Beaver Valley's scheduled transit operations
and the loss of employment and related rights, benefits, and
conditions, according to Petitioner.

Findings of Fact

Beaver Valley Motor Coach Company terminated its sched-
uled transit operations January 12, 1979 after. fifty-four
years of service. For some years prior to 1964 this private
operator had provided public, scheduled bus transportation
over a fixed route in competition with similar service pro-
vided along part of that same route by another private oper-
ator, Ohio River Motor Coach Company. This route began in
Beaver Falls and ended in Pittsburgh. Beaver Valley Motor
Coach indicated that approximately fifty percent of its rider-
ship on this route came from the southern portion between
Ambridge and Pittsburgh. Within a sub-area of that portion,

1/Petitioner identified specific UMTA GRANTS PA-03-0041; PA-03-0064:
PA-03-0410: PA-03-0004 Amendment #1; PA-05-4032: PA-05-4064: and
PA-05-4081 as the grants which allegedly worsened the positions of
the members of Local 1086 herein seeking protections.
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Beaver Valley competed for ridership between Ambridge and
Sewickley with Ohio River Motor Coach until 1964.  Beaver
Valley's other major transit route extended from Beaver
County to East Liverpool, Ohio. Neither party offered de-
tailed information on the East Liverpool line or any competi-
tive effects in that area. In addition to these scheduled

bus seryice, with little competition, for many years.

In 1964 the Port Authority of Allegheny County (Respon-
dent) came into existence with federal funding under the Urban
Mass Transportation Act (UMTA). No claim is made of any
effect suffered by Beaver Valley employees as a result of UMTA
projects in 1964, 1965, or 13967. In 1964 Respondent acquired
the assets of the Ohio River Motor Coach Company and another
private bus company (Schaffer Coach Lines). Respondent con-
tinued to provide the fixed-route transit service from
Ambridge to Sewickley which had previously been provided by
Ohio River Motor Coach. This service remained essentially un-
changed except that Beaver Valley Motor Coach now competed in
transit service between Ambridge and Sewickley with the public
mass transit entity rather than with a private transit company.
As before, all stops along this portion of the route were
shared in common by the two competitors.

Respondent took over QOhio River's transit operations
with the existing equipment of the former private operator in
1964. At that time Beaver Valley had a fleet of approximately
twenty-two buses of comparable or better quality and mechani-
cal condition than the Authority had acquired. From 1964 for-
ward, however, the Respondent received federal funds to pur-
chase and operate a variety of equipment including new buses.
From 1968 to 1979 the Authority received at least 172 million
dollars in UMTA funds and purchased at least 640 new buses
with federal money. The Authority also received UMTA grants
to provide such services as free-ride days, senior-citizen
discounts, and promotional advertising.

At a 1978 hearing before the Pennsylvania Public Utility
Commission,2/the President of Beaver Valley Motor Coach testi-
fied that the Company's scheduled-service transit operations

2/Pennsylvania Public Utility Commission v. Beaver Valley Motor Coach
Company, Docket No. C-78100577, January 29, 1979.
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began to show substantial losses in 1971. 1In that year the
scheduled service lost $55,000; in 1972 it lost $42,603: in
1973 it lost $24,225; in 1974 it lost $14,582; and in 1975 the
Company's scheduled-service transit operations showed a loss
of $36,746. Beginning in 1971 profits from Beaver Valley's
charter service operations were used to help offset.-the losses
of its scheduled-service transit operations. From 1974 on,
however, Beaver Valley's charter profits declined due to grow-
ing competition in that mode of service from newly certified
or expanding private competitors. Beaver Valley's charter
profits were as follows: $12,000. in 1971; -$13,000 (loss) in
1972; $13,000 in 1973; $15,000 in 1974; and $10,000 in 1975.
During the three years from 1976 to 1978 Beaver Valley's com-
bined operations (scheduled service and charter service)
showed a loss of $200,000 even though the company received
various governmental subsidies, including UMTA funds in the
amount of $33,000 in 1976 and $40,000 in 1977. A 1978 UMTA
grant for Beaver Valley was not approved because Beaver Valley
did not complete a required audit.

Beaver Valley Motor Coach experienced two labor strikes
during the 1968-1979 period. The first occurred in 1972 and
lasted one month; the second occurred in 1977 and lasted five
months. Beaver Valley's President has testified that these
strikes contributed to loss of ridership and revenue in its
transit operations that did not compete with Respondent's oper-
ations. Respondent also had labor strikes during this period.
Each one lasted a week, the first occurring in 1973 and the
second occurring in 1978.

In December of 1978, the County of Beaver authorized a
stop-gap subsidy for Beaver Valley Motor Coach in the amount of
$17,500 to enable it to continue operations until January 12,
1979. At that point, with authorization from the Public Utility
Commission, Beaver Valley terminated its scheduled transit ser-
vice. The County of Beaver and Respondent had made arrange-
ments to, and did, assume and continue the scheduled-service
transit operations provided by Beaver Valley as of January 15,
1979.3/ For this purpose the Respondent was to receive a com-
bined subsidy of $300,000 in county, state and UMTA funds. On
January 15, 1979 Respondent instituted expanded and improved
transit service over all of Beaver Valley's former routes, in-
cluding the Ambridge-Sewickley portion which is the focus of
this dispute.

3/Respondent is not subject to the authority of the Pennsylvania Public
Utility Comnission.
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A-93

Discussion

In an action for employee protections under Section 13(c) of
the UrBan Mass Transportation Act, a petitioner has the bBurden
to identify the relevant project (grant of funds) under the
Act and to specify the pertinent facts upon which the peti-
tioner relies in claiming that he was affected by the project.
Petitioner herein asserts that Beaver Valley, a private bus
company, was economically and competitively disadvantaged as

a result of continuing federal assistance received from 1968
through 1978 by Respondent. Petitioner has identified several
projects, satisfying the first part of its burden.

In addressing the second part of its burden, Petitioner
specified?/that all of Beaver Valley bus transit operations
had sustained significant financial losses beginning in 1971,
and that some of these losses occurred on that portion of one
of its transit lines in which it competed with Respondent.
Petitioner also testified that at least one petitioning bus
driver had observed an unspecified number of potential riders
decline to board Beaver Valley's buses in favor of waiting
for a bus operated by Respondent to make the identical trip.
The record shows, however, that Beaver Yalley also lost signif-
icant monies during the period on the remainder of that service
line, wherein it did not compete with Respondent. The private
operator lost still more economic viability on its other major
line of mass transit service, which competed not at all with
Respondent. Moreover, the record shows that Beaver Valley's
charter bus service began showing reduced profits in the mid
1970's. Beaver Valley's charter bus profits experienced
further decline in the last three years of the.-subject 1968-
1978 period, with no relationship to Respondent or any projects
under the Act. Finally, Petitioner produced evidence to show
that Beaver Valley's ridership in the competitive service in-
creased substantially during two brief labor strikes by Respon-
dent's drivers and then declined to pre-strike levels upon
conclusion of the strikes.

In this action Petitioner makes a claim of adverse effect
resulting from the several projects by virtue of economic dis-
advantage and harm to the private operator. The facts speci-
fied by Petitioner do show economic loss but, in this particu-
lar situation, do not suffice to describe a plausible theory

.li/See note 2, supra
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of cause and effect with respect to the project(s). The pri-
vate bus company's profits were in general decline -during
this period but no facts were specified to show why such de-
cline might have occurred as a result of the projects, other
than the assertion of Petitioner's belief and the fact that
Respondent purchased new buses for its entire system. A
reasonable presumption of cause in this situation equally
might suggest that the decline resulted from increased opera-
ting costs and inflation, or from capital investment deci-
sions of Beaver Valley, or from other possibilities. Nor has
Petitioner addressed the question of why the economic hardship
allegedly caused in a portion of one of the company's three
major, separate components of activity required termination
of all of that company's operations and the termination of
all of the employees represented by Petitioner.

In this instance I find a strong presumption of factors
other than the project(s) (and action related thereto) as
the cause of the alleged adverse effects. 1In such situation
Petitioner would need to provide a more persuasive marshal-
ling of facts and evidence in support of its position than
might otherwise be necessary, to establish a plausible claim.
In this case a plausible claim has not been established with
respect to the identified project(s). Therefore Respondent
is not obligated to carry its burden of proof.

This petition is dismissed for failure to state a suffi-
cient cause of action.

Dated this 7th day of March, 1980, at Washington, D.C.

/s/
William P. Hobgood
Assistant Secretary of Labor
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U.S. DEPARTMENT OF LABOR

In re:

LUTHER C. TYSON
(Petitioner)

DEP Case No.
79-13¢-19

BI-STATE COMMISSION
(Respondent}

<
N v N S Nt N Nt S St Vot S

Summary: The Department deferred to the certified dispute reso-
lution procedure negotiated by the labor organization which
represents Petitioner for purposes of Seetion 13(ec). The claim
was dismissed.

DETERMINATION

This constitutes the final and binding determination
in the above captioned matter. The instant petition was
filed with the Department of Labor on August 14, 1979.

The petition requests a determination in accordance with
Section 13(c) of the Urban Mass Transportation Act of
1964, as amended, as to whether Petitioner has been denied
certain seniority rights.

The preliminary investigation in this matter revealed
that Petitioner was part of a bargaining unit represented
by Local 788 of the Amalgamated Transit Union at the times
in question. On April 15, 1974 Local 788 and Respondent
entered into a Section 13(c) protective agreement which the
Department of Labor certified on June 27, 1978 as providing
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fair and equitable protections required by Section 13(c)
of the Act. Article IX of the agreement establishes an
appropriate mechanism for resolution of certain disputes
which arise under the agreement. That procedure is appli-
cable to the instant dispute. Therefore, the parties are
referred to Article IX for resclution of this matter.

This petition for employee protections is hereby
dismissed.

Dated this 11th day of April_ 1980
at Washington, D.C.

5/

William P. Hobgood
Assistant Secretary of Labor

A-101

U.S. Department of Labor / Labor-Management Services Administration



Cathi
Typewritten Text
A-101


IMPLOYEE PROTECTIONS DIGEST

In re:

PUBLIC SERVICE EMPLOYEES, LOCAL 45
(Petitioner)

DEP Case No.
79-13c-2

COLUMBIA, MISSOURI
(Respondent)

<

Swmary: Petitioner alleged a worsening of the hourly wage rates of
the bargaining unit employees. Petitioner also alleged unfair, uni-
lateral changes in the wage schedule, reneging on a negotiated wage
package, and a denial of Petitioner's bargaining rights by Respondent.
The Department's analysis revealed that the actual wage rates paid to
the employees were worse than Petitioner had expected but not worse
than prior wage rates for those employees. The allegations pertain-
ing to bargaining rights presumed a traditional, private sector bar-
gaining environment. Petitioner here represents public employees and
has only meet-and-confer rights under state law. Petitioner did not
indicate any pre-existing right to full collective bargaining status.
Further, the dispute resolution procedure in the employee protective
agreement was determined to be distinquishable from the parties’ pro-
cedures for resolving negotiations impasse and therefore not appli-
cable to such interest disputes that do not involve the employee
protections required by tha Act. The claim was denied,

DETERMINATION

Jurisdiction

This constitutes-the final and binding determination of
the above petition for employee protections under Section 13(c)
of the Urban Mass Transportation Act of 1964, as amended (UMTA).
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As a condition of the Secretary of Labor's certification of
the federally funded UMTA Project number M0O-05-4005, Respon-
dent, the City of Columbia, agreed that no mass transit em-
ployee in the service area of the project would be adversely
affected by the project. As a further condition-Respondent
agreed, as stated in City Council Bill 31-77 adopted January
17, 1977, that in the event the parties to a 13(c) dispute
could not agree on a final and binding dispute resolution pro-
cedure for questions of employee protections either party may
submit the dispute to the Secretary of Labor. 1In accordance
with this procedure Petitioner (the labor organization), by
letter dated January 10, 1979, has filed a request for the
Secretary's final and binding determination of this dispute.

Issues

Petitioner alleges that its members' conditions of employ-
ment have been worsened as a result of City Council action
which changed the number of steps in the disputed pay plan.

The Petitioner further alleges that its collective bargaining
rights have been denied by the City's unilateral implementa-
tion of this change.

Findings of Fact

These issues arise from an interest dispute which occurred
during the parties' most recent meet and caonfer* discussions
relating to new wages, benefits, and working conditions. A
procedure for the resolution of meet and confer impasses with:-
employee groups was established in Council Bill No. 491-77,
adopted November 21, 1977 by the City Council. In accordance
with this procedure a hearing was held by an impartial fact-
finder to whom the parties presented their positions. The

*Missouri law doeé not provide full bargaining rights nor binding dispute
resolution procedures for these municipal employees.
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factfinder recommended that employees represented by this labor
organization be given a six and one-half percent across-the-
board wage increase with no additional dependent health bene-
fits. The €ity administrators, serving as negotiators for the

City, and the Petitioner agreed to abide by this recommendation.

The City's impasse procedure further provides that any
recommendation of a factfinder or any agreement between the
City Administrators and the employee groups shall be submitted
to the City Council for adoption, modification, or rejection
by the Council. When the factfinder's recommendation was sub-
mitted to the City Council, the City passed a resolution to in-
crease the number of steps in the pay plan from five to six.
The new step was added to the beginning of the plan as the
entry-level first step, to be followed by the five steps of
the former plan. This new step increased the starting wage
rate from $4.017 to $4.086 per hour effective October 1, 1978.
The initial wage rate of this new, six-step plan was one-and-
one-half percent higher than the initial rate of the former
five-step plan. The previous five steps, now steps two through
six, are equ1va1ent to their former rates p]us the factfxnder s
recommended six-and-one-half percent wage increase.

Discussion

Wages

In its letter of January 10, 1979 the Petitioner argues:
"while new employees hired after October 1, 1978 would come to
work with one and one-half percent increase, it would take them
twelve months longer to reach the top of the pay plan." The
Union further argues: "This worsens the conditions of employ-
ment in wages five percent from the beg1nn1ng to the top of the
pay plan for a period of one (1) year."

The Union suggests that the new, six-step plan would re-
quire one more year for an employee to reach the top step than
would have the old,. five-step plan. This is true as far as it
goes. Although it is correct that the new plan requires an
additional year to reach the top step, this by itself does not
constitute a worsening. If, in addition, the rates of pay at
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the top step of both plans were the same, then the Union's
argument might be correct, Here, however, the rates of pay
are not the same. The top {(step six) of the new plan pays
$5.23 per hour while the top (step five) of the old plan paid
$4.91 per hour. In fact, the second highest step Gf the new
plan, (step five) pays more ($4.98) than the top step of the
old plan. Thus, under the new plan all employees represented
by the Petitioner would get a higher rate of pay in the same
length of time (five years) than it took to reach the top of
the old pay plan. Further, those employees who were hired by
the City during the year before the new pay plan took effect
apparently would receive a greater pay gain over those same
five years under the new plan.

The Petitioner's argument, then, appears to be that, al-
though all employees will receive higher rates of pay under
the new plan, the employees' conditions have been worsened
solely because more time is required to advance from step one
to step six than was required under the old plan to advance
from step one to step five. While we understand the Petition-
er's desire for the more favorable wage rates in a shorter
period of time, we cannot support the position that the new
pay plan worsens the pay of the affected employees.

The addition of the step in no way adversely affects the
rights, benefits or privileges of any employee protected by
the 13(c) provision. Those workers hired before October 1,
1978 would retain at least the same level of wages and other
employment benefits and privileges as they held on the five-
step plan, plus at least the additional six and one-half per-
cent wage rate increase as approved by the City Council. The
length of time required to reach the top of the pay scale in
this case is of no consequence since no employee suffered
any actual reduction in wages. Workers hired anew on or after
October 1, 1978 would not possess prior rights to wage rates
and therefore could not be entitled to protection of such
alleged rights. '

Bargaining Rights

-

With respect to the alleged denial of Petitioner's bar-
gaining rights, we find that Council Bill No. 31-77, which
sets forth the 13{c) protective provisions, does not prevent
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City Council modification of a factfinder's recommendation.

The agreement between the City negot1ators and the Union nego-
tiators to abide by the factfinder's recommendation does not
alter this finding. Such agreement appears to be a tentative
agreement subject to radification or other action by the re-
spective principal party.

In this case the distinct and separate final and binding
dispute resolution procedure as provided in paragraph (11) of
the 13(c) protective provisions is intended to determine the
proper interpretation, application or enforcement of the 13(c)
provisions. As noted in the factfinder's recommendation, the
City Council has established a separate impasse procedure for
the resolution of disputes with employee groups (Council Bill
No. 491-77). These procedures as established are consistent
Wwith the Public Employment Relations Law of Missouri which
provides in pertinent part:

Sec. 105.520. Public bodtes shall confer with labor organi-
zations. -Whenever such proposals are presented by the ex-
clusive bargaining representative to a public body, the
public body or its designated representative or representa-
tives shall meet, confer and disucss such proposals relative
to salaries and other conditions of employment of the employ-
ees of the public body with. the labor organization which is
the exclusive bargaining representative of its employees in
a unit appropriate. Upon the completion of discussions, the
results shall be reduced to writing and be presented to the
appropriaté admintstrative, legislative or other governing
body in the form of an ordinance, resolution, bill or other
form required for adoption, modification or regectton. (Am.
L. 1967, p. 192.)

Petitioner has not suggested any law or practice indicat-
ing that the labor organization had ever enjoyed private sector
bargalnlng rights, a right to strike, or a procedure for bind-
ing arbitration (or binding factfinding) of disputes over new
wages and conditions of employment. Nor has it been shown that
the dispute resolution procedure in the 13(c) protective ar-
rangement is intended to supersede other spec1f1c procedures
for resolution of impasses between the parties in their meet
and confer proceedings. Without such evidence the preservation
and enforcement of the tentative agreement would constitute a
creation of a bargaining right, rather than protection of such
a right. This would contradict the intent of Section 13(c).

We find that the ‘meet and confer rights Petitioner previously
had have not been diminished.

A-86

o,

U.5. Department of Labor / Labor-Mamagement Services Administration
A-86



Cathi
Typewritten Text
A-86


EMPLOYEZ PROTECTIONS DIGEST

We find in this petition no indication of a possible
adverse effect or of a worsening of conditions which could be
protected by Section 13(c), on the basis of the information
provided with the petition. It has not been necessary, there-
fore, to contact the Respondent for its position. This peti-
tion for employee protections under Section 13(c)-is denied.

Dated this 18th day of October, 1979, at Washington, D.C.

/s/
William P. Hobgood
Assistant Secretary of Labor
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U.S. DEPARTMENT. OF LABOR

in re:

£ED HODOWUD
(Petitioner)

DEP Case No.
79-13¢-20

DADE COUNTY METROPOLITAN TRANSIT AUTHORITY
(Respondent)

<
*
Nt st st Nt Wt Wt N N s St st

Summary: Although Petitioner was not a member of the union, he
was in the bargaining unit which the unit represented. The
Secretary declined jurisdiction because that union was signatory
to a certified protective agreement which contained an appli-
cable disputes resolution procedure.

DETERMINATION

This constitutes the Secretary of Labor's determination
in the above matter. The instant petition was filed with
the Department of Labor on December 5, 1978. Petitioner
seeks a determination in accordance with Section 13(c) of
the Urban Mass Transportation Act of 1964, as amended, as
to whether he is entitled to certain employee retirement
benefits.
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Although Petitioner is not a dues paying member of
Local 291 of the Transportation Workers Union, he is a
part of the bus drivers' bargaining unit which is repre-
sented by Local 291 for employee protections purposes.
Local 291 and Respondent entered into an employee pro-
tections agreement pursuant to Section 13(c) of the Urban
Mass Transportation Act of 1964, as amended. This
agreement has been certified by the Department of Labor
at various times beginning on June 11, 1974 and continuing
through the certifications of July 11, 1978 and Augqust 22,
1979. Article X of the agreement sets forth an appropriate
self-governing dispute resolution procedure applicable to
this dispute. The parties are referred to Article X of
their agreement for resolution of this dispute.

This petition for employee protections is dismissed.

1l |
Dated this | Z day of \\ /i< 1980
at Washington, D.C. <
v . et . -~/ 9 /."
Ny S ) 774/{3 A
7 William P.” Hobgood
Assistant Secretary of Labor
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U.S5. DEPARTHERT OF LABOR

In re:

FRANK VALDE?Z
(Petitioner)

DEP Case No.
79-13c-20

HOUSTON METROPOLITAN TRANSIT AUTHORITY
(Respondent)

<
N T T N NP R

Swmmary: The Department deferred to the arbitration procedure
negotiated by the employee’s labor organization and certified
by the Secretary. The case was dismissed.

DETERMINATION

This constitutes the final and binding determina-
tion in the above matter. The instant claim was filed
with the Department of Labor on August 11, 1979. Peti-
tioner seeks a determination in accordance with Section
13{(c) of the Urban Mass Transportation Act of 1964, as
amended, as to whether he is entitled to employee
protections,

During our examination of this claim Petitioner
acknowledged that he is represented for purposes of
employee protections by Local 260 of the Transportation
Workers Union. Local 260 has executed an applicable
Section 13{c) employee protections agreement with
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Respondent. This employee protections agreement has
been certified by the Secretary of Labor as providing
the fair and equitable protections required by Section
13(c). Article IV of that agreement provides that dis-
putes under that agreement are to be submitted to arbi-
tration as specified therein. Therefore, the parties
are referred to Article IV of their agreement for
resolution of the dispute. o

This petition for employee protections is dismissed.

Dated this 21st day of April 1980
at Washington, D.C.

Viv4

William P. Hobgood
Assistant Secretary of Labor
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UNITED STATES DEPARTMENT OF LABGR

In re:

BRANTLEY, ET AL.
(Claimants)

DEP Case No.

and 79-13c-22

CITY OF AUGUSTA, GEORGTA
(Respondent)

Swmmary :  Claimants alleged they had been deprived of pro-
tected penston benefits following the purchase of private
iransit operations by Respondent in 1973. The Respondent
had an obligation to provide pension benefits equivalent

to those that would have been provided under the previous
employer's annuity contract had it been continued. It was
not sufficient to merely preserve Claimants' accrued rights
up to the point when the takeover occurred in 1973. A wage
increase, granted unilaterally by Respondent, was found not
to be an equitable substitution for Claimants' lost pension
entitlements. This claim was upheld.

Introduction

This claim was submitted to the Department of Labor by
letter dated August 13, 1979, C(Claimants are twelve employ-
ees of the City of Augusta, Georgia, who seek a determina-
tion by the Department of Labor with respect to their right
to protections under Section 13{(c) of the Urban Mass Trans-
portation Act of 1964, as amended (the Act). A hearing was
conducted by a representative of the Department of Labor on
October 8, 1980. The applicable Section 13{c) employee
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protective agreement of October 3, 1974 provides for sub-
mission of disputes arising under the provisions of that
agreement to the Secretary of Labor for consideration and
determination. This is the determination of the Secretary
of Labor. o

Background

Claimants are former employees of the Augusta Coach
Company, Inc., a privately owned corporation that operated
local bus service in Augqusta, Georgia, from 19350 to Octo-
ber 1973. The City of Augusta purchased the assets of the
Augusta Coach Company and began operation of the Augusta
Transit Department in November, 1973. At the time of the
acquisition, Claimants were emptoyed by the Augusta Coach
Company as bus drivers. The City of Augusta retained the
Augusta Coach Company's bus drivers, and each Claimant be-
came an employee of the City of Augusta effective October 1,
1973.

The City's acquisition of the assets of Augusta Coach
Company was assisted by a grant provided under the Act.l/
Section 5 of the grant contract contains an agreement by
the City to comply with the terms and conditions of the De-
partment of Labor's October 18, 1974 letter of certifica-

tion made in connection with the grant. The certification

1/

~'Urban Mass Transportation Authority Capital Grant Contract, Project
GA-03-0004, dated January 30, 1975.
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letter, and Section 5 of the grant contract, incorporate by
reference the terms of an employee protective agféémentz/of

October 3, 1974.

The employees of the Augusta Transit System: and em-
ployees of any other mass transportation carriers in the
service area of the system, are covered by the employee
protective agreement. Claimants, as former employees of
the Augusta Coach Company and as transit system employees
of the City of Augusta, are covered by the agreement.
Paragraph 2 of the agreement reads as follows:

All rights, privileges and benefits (including pen-—
sion rights and benefits) of employees covered by this
agreement. (including future retirees) under existing
collective bargaining agreements or otherwise, shall be
preserved and continued, unless by collective bargain-
ing and agreement of the parties hereto other arrange-
ments are made; provided, however, that any such agree-
ment or arrangements shall not be inconsistent with
this agreement or with the requirements of Section 13(c)
of the Act. (emphasis added).

Augusta Coach Company maintained a pension plan for
its employees by means of a group annuity contract.g/ No
contributions were made by employees to this plan. Augusta
Coach Company made annual contributions to the plan on be-
half of each eligible employee. As of the date they became
City employees, eleven of the twelve Claimants had met the

g/Agreement dated October 3, 1974, executed on behalf of the City of
Augusta, Georgia, the Municipal Employees' Association, and the
Amalgamated Transit Union. .

3/

— Group Annuity Contract No. GA 138 between Massachusetts Mutual Life
Insurance Company and Augusta Coach Company, dated December 1, 1949,
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plan's eligibility requirements. <Claimant Edwards met nei-
ther the minimum age nor time in service requirements of
the p]an.i/ The Company made social security contributions

on behalf of all employees, regardless of plan participation.

- When Augusta Coach Company discontinued business and
sold its assets to the City of Augusta, it cancelled the
group annuity contract, effective October 1, 1973. By let-
ters dated November 14, 1973 each Claimant was advised of
the termination of the group annuity contract, and of the
estimated annual and monthly benefit to which the Claimant
would be entitled upon retirement at age 65.

Under the terms of the City's retirement plan, only
those employees who are less than 35 years of age at the
time they begin employment with the City are eligible to
participate. No social security contributions are made by
the City on behalf of plan participants. Such contribu-
tions are made on behalf of employees who do not partici-
pate in the City's retirement plan. Eleven of the twelve
Claimants failed to meet the eligibility requirements of
the City's retirement plan when they became City employees
on October 1, 1973. These Claimants are thus not covered
by the City's retirement plan. Social security contribu-~
tions are made by the City on their behalf. Claimant
Edwards was under age 35 when he became a City employee,
and is therefore a participant in the City's retirement
plan. No social security contributions are made on his
behalf.

4 . . . . . .
——/The minimum age and time in service requirements are found in Sec-
tion 1(B) of the group annuity contract.
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Claimants' Position

Claimants who were denied coverage under the City's
retirement plan assert that they are entitled, under Para-
graph 2 of the employee protective agreement, to—pension
benefits equivalent to the benefits that they would have
been entitled to had the Augusta Coach Company's group

annuity contract not been cancelled.

Respondent's Pogsition

Respondent asserts that Claimants. are not entitled to
the pension benefits claimed for the following reasons:

1. Lack of contractual obligation

The City notes that the group annuity con-
tract was subject to termination by the Augusta
Coach Company at any time, and the Company did
in fact terminate the contract upon discontinu-
ance of business in October, 1973. The City
argues that, as it did not purchase the intang-
ible assets of the Company, it neither received
the benefits of nor assumed obligations under
the group annuity contract. The City concludes
that its sole obligation was to take no action
that would worsen the pension rights of Claim-
ants under the group annuity contract as those
rights existed when the.contract was unilater-
ally cancelled by the Company effective Octo-
ber 1, 1973. As Claimants' accrued rights
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under the contract vested when the contract was
cancelled, the City maintains that Claimants'"
pension rights have been preserved and continued,
and the City has no further pension obligation

to Claimants under paragraph 2 of the employgée

protective agreement.

2. Equitable substitution of benefits

When Claimants became City employees they
were given a 55-cents-per-hour wage increase
that they would not have received had they re-
mained employees of the Augqusta Coach Company.
The City states that the value of this wage in-
crease exceeded the value of the pension bene-
fits to which Claimants would have been entitled
had the group annuity contract not been cancelled.
The City asserts that this wage increase should
be considered as a fair and equitable substitute
for the discontinuance of coverage under the
group annuity contract.

Issues

Does the employee protective agreement require Respon-
dent to provide pension benefits for Claimants equal in
value to the pension benefits that they would have been
entitled to had the Augusta Coach Company's group annuity
contract not been cancelled? 1If so, has the Respondent met
its obligation by providing {WCreased wages to Claimants in

lieu of such pension benefits?
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Discussion

The City's obligation to preserve
and continue pension rights

The City of Augusta has an obligation under the terms

of the employee protective agreement to assure that Claim-
ants, as former employees of Auqusta Coach Company, are
not adversely affected by the City's acquisition of Augusta
Coach Company. This obligation is embodied in the require-
ments, found in the first paragraph of the employee protec-
tive agreement, that the project not be carried out in any
way that would adversely affect covered employees. The
project included the purchase by the City of the tangible
assets of Auqusta Coach Company. Because Claimants became
employees of the City as a direct result of the project,
it follows that the City was responsib]e'for assuring that
Claimants were not adversely affected by their transition
from Augusta Coach Company employees to City employees.
The City's obligation to preserve and continue Claimants’
pension rights and benefits must be considered within the
context of its obligation to assure that Claimants not be
adversely affected by the acquisition.

The City asserts that it has no contractual duty to
maintain the Augusta Coach Company pension plan because the
City did not purchase the group annuity contract or in any
way obligate itself to carry out the terms of that contract.
Though it is true that the City did not become a party to
the group annuity contract, and is not bound by the terms
of that contract, it does not fo]]ow that the City has no
obligation to provide pension benefits equivalent to those
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that would have been provided under the annuity centract
had it been continued. The bb]igation to preservé and con-
tinue pension benefits arises not from the group annuity
contract, but rather from the terms of the employee protec-
tion agreement, the Secretary's certification pursuant to
Section 13(c), and the grant contract. The group annuity
contract constitutes a means of détermining what the pen-
sion entitlements of Claimants would have been had the con-
tract not been cancelled. It has no other bearing on the
City's obligations to the Claimants in this case.

The City points out that the group annuity contract
could, by its terms, be terminated by the Augusta Bus Com-
pany at any time, and was in fact terminated when the Com- .
pany sold its assets to the City and discontinued business.
Though the City does not explicitly make the -argument, the
implication is that the City has no obligation to continue
a plan that could have been terminated at will by the Com-
pany. We do not find this line of reasoning persuasive.

The plan was a firmly established employment benefit of the
Augusta Coach Company, having been created in 1949 and con-
tinued with 1ittle change through October, 1973. The plan
was terminated in October, 1973 due to the discontinuance
of Augusta Coach Company's business, which discontinuance
was a direct result of the project. In the context of the
City's obligation not to adversely affect covered employees,
it is clear that the phrase "shall be preserved and contin-
ued" means that rights and benefits that would have contin-
ued had the project not occurred must be preserved and con-
tinued. The City's obligation-to preserve and continue
pension rights is not eliminated by reason of the cancella-

tion of the underlying group contract immediately prior to
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the acquisition of the assets-of Auqusta Coach Company by
the City, as that cancellation was a direct result of the
project. Nor is the City's obligation eliminated because
these rights were terminable at will, for there is no in-
dication that these rights would have been terminated had
the acquisition not occurred. Thus the City's obligation
is to preserve, and to continue, those pension benefits

that existed at the time of the acquisition.

The City's final argument with respect to its obliga-
tion under paragraph 2 of the employee protective agree-
ment is that Claimants' pension rights were in fact pre-
served and continued. The City points out that when the
group annuity contract was cancelled effective October 1,
1973, each Claimant received a Paid-Up Normal Retirement
Annuity equal in yearly amount to the sum of the Normal
Future Service Retirement Annuities provided for the em-
ployee during his years of service with Augusta Coach
Company. Thus pension rights and benefits for past ser-

vice were preserved and continued.

Preservation of pension benefits that have accrued for
past service is not sufficient to preserve and continue the
Claimants' total retirement benefits package, as such pres-
ervation ignores the increases in retirement benefits to
which Claimants would have been entitled if the group annu-
ity contract had not been cancelled. Under the terms of
the group annuity contract, an eligible employee accrued a
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"Noermal Future Service Annuity"gjeach year, based on a per-
centage of the employee's basic earnings in the préteding
year. Thus, as a benefit of employment, each employee re-
ceived an increment to his accrued pension benefit_for each
year that he remained an employee of the Company. As noted
at the outset of this discussion, the basic obligation of
the City under the protective agreement is to assure that
employees are not adversely affected by the project. Were
the City's interpretation of its obligation accepted, em-
ployees formerly entitled to the accrual of annual incre-
ments to their retirement annuity would no longer be so
entitled. This would adversely affect them as it would
constitute a reduction of a benefit to which they were pre-
viously entitled. Thus we interpret paragraph 2 of the
protective agreement to require the City to preserve and
continue each Claimant's accrual of annual increments to
his “Normal Retirement Annuity" for each year from October,
1973, thfough the end of each Claimant's protective period.

We find, under the particular circumstances of this
case, that the City has an obligation to provide each Claim-
ant, during the Claimant's protective period, with benefits
equivalent to those that the Claimant would have received

-E/Section 3 of Article IV of the group annuity contract provides for
a "Normal Future Service Annuity" each year in an amount equal to
$24 plus 1% percent of basic earnings in excess of $3,000. Thus,
an employee earning $2.00 per hour on a 40 hour week for one year
would accrue an annual "Normal Future Service Annuity" of $41.40
($24 + .015 X $1,160) as a result_of services performed in the year.
An employees "Normal Future Services Annuities'" are summed at the
time of his retirement to calculate the annual amount of the "Nor-
mal Retirement Annuity” to which the employee is entitled.
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had the group annuity contract not been cancelled. It
should be emphasized that in this case we are concerned

with a substantial benefit of long duration which was term-
inated as a result of the transition of Augusta*iumass
transit system from private ownership to public ownership,
It should not be inferred that under other circumstances

the City of Augusta might not have been able to modify or
terminate this or any other employee benefit.E/ Having es-
tablished the City's obligation to Claimants, we now turn

to the question of whether the City has met this obligation.

Equitable substitution of benefits

The City arqgues that, assuming it had an obligation to
continue the equivalent of the group annuity contract, it
satisfied this obligation by providing a 55-cents-per-hour
wage increase to all transit employees at the time they be-
came city employees. The City asserts that the annual
amount of this wage increase for each Claimant exceeded the
annual contribution which would have been made by the Com-
pany to the group annuity contract on behalf of each Claim-~
ant. The City arques that the wage increase more than off-
sets the value of the pension benefit lost by each Claimant,
and should be viewed as satisfying the City's obligations
under paragraph 2 of the employee protective agreement.

é/See: Local 1338, Amalgamated Transit- Union and Dallas Transit System,

DEP Case No. 80-13c-2 (September 9, 1981) for an example of circum—
stances under which certain employee benefits may be modified.
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The protective agreement is explicit in its require-
ment that pension rights and benefits be preserveduénd con-
tinued. Similarly, Section 13{(c)(1) of the Act makes the
preservation of pension rights a specific requirement for
protective arrangements meeting the minimum requirements
of that Section. We believe that this evidences an intent
in both the agreement and the statute that pension benefits
should be considered as a separate and distinct element of
the total compensation and benefit package for which pro-
tections are provided. It follows that, absent very com-
pelling circumstances, a failure to preserve and continue
pension rights and benefits cannot be offset by an increase
in wages or other benefits. For the reasons discussed be-
Tow, Wwe do not believe that the circumstances of this case

are sufficient to allow the offset suggested by the City.

The salary increase did not bear any)relationship to
the pension benefits lost by Claimants. When the City be-
gan transit operations, the City increased the wages of all
transit employees from $2.00 per hour to $2.55 per hour.

The wage increase thus applied both to employees who were
eligible to participate in the City's pension plan and to
those who were not eligible. The fact that the wage in-
crease was not targeted at employees who would no longer

be participants in any pension plan indicates that the wage
increase was provided for reasons unrelated to pension bene-
fits lost, and further indicates that the City did not in-
tend the wage increase as a substitute for pension benefits.
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There is no indication that any notice was given to
employees advising them that the wage increase was intended
to offset lost pension benefits. Further, there is no in-
dication that the Claimants were provided a copy of the
protective agreement or otherwise advised of their rights
under that agreement. <Claimants were simply told that they
would not, if age 35 or older, be included in the City's
plan. This lack of notice is important, for if the Claim-
ants were in fact provided a wage increase in lieu of pen-
sion rights it was essential that they be so advised to
enable them to adjust their individual retirement plans

accordingly.

Paragraph 2 of the protective agreement contains a
mechanism for adjusting various employment rights and bene-
fits subsequent to the date of the agreement. It provides
that all rights and benefits, including pension rights and
benefits, shall be preserved and continued "unless by col-
lective bargaining and agreement of the parties hereto
other arrangements are made; provided, however, that any
such agreement or arrangements shall not be inconsistent
with this agreement or with the requirements of Section
13(c) of the Act." No evidence was provided by the City
indicating any agreement that the wage increase would be
a substitute for lost pension benefits. A1l indications
are that the wage increase was given unilaterally by the
City for reasons unrelated to the preservation and contin-
uation of Claimants' pension rights and benefits.
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The City's equitable substitution argument would re-
quire that we abrogate a specific right to pensioh_éntitle-
ments absent any showing that the City intended to substi-
tute the wage increase for such rights, absent an{“showing
that Claimants were notified of their right to cohtinued
pension benefits or notified that the wage increases were
provided in lieu of such pension rights, and absent any
indication of an agreement to make the substitution. As a
result, Claimants, not being aware of their entitlements
to protection of pension rights and benefits, and not be-
ing aware that their wage increase was provided as a sub-
stitute for their pension benefits, were unable to arrange
their retirement plans accordingly. Under these circum-
stances, we do not believe that the City satisfied its ob-
ligation to preserve and continue Claimants' pension rights
and benefits by means of the across the board wage increase
given to transit employees in October, 1973.

Remedy

The City asserts that the remedy sodght by Claimants
is too vagque. As to Claimant Edwards we agree. Claimant
Edwards was first employed by the Augusta Coach Company on
March 12, 1973, six and one-half months prior to the acqui-
sition of the Company by the City. He was never covered
by the Company's pension plan, though social security con-
tributions were made on his behalf. When Edwards became a
City employee, he was eligible to participate in the City's
pension plan, though no social security contributions were

made on his behalf. No specific remedy has been suggested
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with respect to Claimant Edwards, and from the record
available to us we are unable to determine that Edwards’
overall retirement package was worsened as a result of the

Project. Therefore, Edwards' claim is denied.

The remedy sought by the eleven Claimants who were
unable to participate in the pension plan is an annuity
equal to that which Claimants would have received had the
group annuity contract been continued. Claimants provided
no assistance or insight regarding how the amount of this
annuity ought to be calculated beyond provision of a copy
of the group annuity contract to the Depértment of Labor.
We believe that the requested remedy is sufficiently defi-
nite to put the City on notice as teo the remedy sought by
Claimants. However, as neither party has provided us with
sufficient wage and hour information for Claimants, we are
unable to calculate the specific annuity to which each
Claimant is entitled. 1In order to provide guidance to the
parties, we suggest that each Claimant’'s annual retirement

annuity be calculated as follows:

1. Determine the Claimant's protective period

The protective agreement makes the provi-
sions of Appendix C-]J/applicable to the parties. )
Each Claimant is thus entitled to protection under

the terms of the protective agreement for his

l"Appendix C-1 to the Natiomal Railroad Passenger Agreement is the
"decision of the Secretary of Labor om April 16, 1971" referred
to in paragraph 4 of the protective agreement.
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"protective period"” as defined in Appendix C—].é/
The protective period begins on October 1, 19?3,
the effective date of employment with the City,
and is based on the Claimant's years of service

with Augusta Coach Company, with a maximum pro-

tective period of six years. C(laimants' protec-
tive periods are as follows:
Protective Last day of

Claimant Period Protective Period
Brantley 6 yrs. Sept. 30, 1979
Harris 6 yrs. Sept. 30, 1979
Jones 4 yrs. & 6 mths. March 31, 1978
Lewis 6 yrs. Sept. 30, 1979
Ma jor 6 yrs Sept. 30, 1979
Manning 6 yrs. Sept. 30, 1979
McKie 1 yr. & 10 mths. July 31, 1975

Prather 3 yrs. & 10 mths.  July 31, 1979

Smith 6 yrs. Sept. 30, 1979
Usry 6 yrs. Sept. 30, 1979
Woods 6 yrs. Sept. 39, 1979

2. Compute Normal

Future Service Retirement

Annuities

For each year of the Claimant's protective

period, or fraction of a year, an annual Normal

Future Service Retirement Annuity should be

§-/See Section 1(d) of Article I, Appendix C-1 for the definition of

A-2386
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computed. The method of computation is based
upon the employee's basic earnings, and should

be computed in accordance with Section 3 of Arti-
cle IV of the group annuity contract, as amended
April 23, 1952. o

3. Compute the Normal Retirement Annuity

The yearly amount of the retirement annuity
to which the Claimant is entitled for his years
of service with the City during his protective
period is equal to the sum of the annual Normal
Future Service Retirement Annuities computed in

step 2 above.

4. Purchase of Annuity

The City should provide to each Claimant a
paid-up retirement annuity providing an annual
benefit in the amount computed in step 3 above.
The terms and options of the retirement annuity
provided should be substantially the same as
those provided under Article V of the group

annuity contract.

Determination

1. It is the determination of the Department of Labor
that the eleven Claimants who were formerly eligible to
participate in the August Coach Company pension plan are
entitled, under the terms of the protective agreement, to

A-287
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a fully paid annuity calculated in accordance with the pre-
ceding section. The parties should meet for the pﬁkbose of
determining the amount of each Claimant's annuity. Should
any question arise regarding computation of the individual
annuities, or regarding the terms of the annuitieéj_the
services of this office will be made available for techni-

cal assistance supplemental to this determination.

2. It is the determination of the Department of Labor
that no worsening of pension rights or benefits has been
demonstrated with respect to Claimant Edwards. Claimant

Edwards' claim is therefore denied.

3. This is the determination of the Secretary of Labor
made pursuant to paragraph 8 of the protective agreement.

Dated this .~ =~ day of , .- =i -, 198]
at Washington, D.C.

.

Rgnald J. 3{. Cyr
Deputy Assistant Secretary of Labor

U.S. Deparvment of Labor / Labor-Management Services Administration
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George E. Sponsky and Golden Gate Bridge, Highway and
Transportation District )
DEP Case No. 79-13c-4
June 11, 1989
(Page A-399)

Summary: The Claimant alleged that his benefits were adversely affected
as a result of Golden Gate Bridge, Highway and Transportation District’s
federally-funded partial takeover of mass transit operations from
Greyhound Lines West. The record showed that the Claimant could have
retained employment at Greyhound with no loss in wages or benefits,
despite the cut back in operations; however, the Claimant chose to take a
higher paying position with the Respondent. The Department determined
that the Claimant’s employment with Greyhound was not terminated as
a result of the Federal grant, but as a result of his voluntary decision to
take a position with the Respondent. Therefore, his claim was denied.
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UNITED STATES DEPARTMENT OF LABOR

In re: ' JNT1I B . . .

‘GEQRGB E. SPONSKY
- {Claimant)

and DEP Cése No. 79-13c-4

GOLDEYM GATE BRIDGE, HIGHWAY AND
TRANSPORTATION DISTRICT
{Respondent)

Nt et gt gt Tt Wt it TP S Sk S et Wt
*

DETERMINATION

Jurisdiction

This constitutes the decision of the Secretary of Labor in the
above dispute over employee protections provided pursuant to
Section 13(c) of the Urban Mass Transportation Act of. 1964, .as5 _ .
amended (UMTA). The Claimant has requested the Secretary to
deternmine the fair and eguitable protections to which he is
entitled. Claimant alleges that he has been adversely affected
with respect to his wages, vacation, sick leave, and pension
benefits as a result of Respondent®s UMTA Project No. CAL-UTG-36
which provided Federal financial assistance to Respondent in

taking over mass transit operations from Greyhound Lines West in .

- ¥

the San Francisco area. -

The Claimant was not represented by a labor organization at the
time he went to work for Respondent. Although Local 624 of the
International Brotherhood of Teamsters subsequently became his
bargaining representative, that labor organization was not party
to an employee protective agreement certified under Section 13(c)
of UMTA and does not represent the Claimant for purposes of such
protections. He has no other labor organization representation
and he was an employee in the mass transit industry in the
service area of Respondent. Therefore, he is entitled to

A-399
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protections substantially equivalent to the levels of protection
as those provided to "members of unions under the [13{c)
agreement referenced in the Secretary's letter of June 22, 1971
which certified Respondent’'s UHMTA Project No. CAL-UTG-36 as
provided in Section 13(c) of the Act]."”

Background . .

Claimant worked for Greyhound Lines West from 1956 until December
1971, accumulating some 15 years of seniority in the San
Francisco shop as a mechanic. During his last year with
Greyhound he transferred to their San Rafael shop to work closer
to his home. 1In late 1971 when Claimant heard that Greyhound
would soon be closing its San Rafael shop, he spoke to
representatives of the Respondent and was told that they were in
need of mechanics. The claimant was offered a2 position as
foreman on the night shift effective January 6, 1972.

The record indicates that Claimant could have retained a position

as a mechanic with Greyhound by "bumping” back -into the San

Francisco shop where he had previously worked. - Claimant would

have retained all previously accrued benefits and his wage rate

at that time would have increased from $5.63 per hour to $6.27

per hour. Claimant's position with Respondent began at $7.75 per
hour, with some variations in pension and fringe benefits from '
those he received in his Greyhound position. {

Position of Claimant

Claimant asserts that he is entitled to protections under Section
13(c) as a result of adverse effects arising from the 1971 UMTA
Project No. CAL-UTG-36. This project subsidized Respondent's
takeover of public transportation between Marin, Sanoma and San
Francisco counties, and included the transfer of some Greyhound
services. Claimant alleges that he lost seven weeks' vacation,
twenty-five days of sick leave, nearly $2,000.00 in foregone
wages and unspecified pension entitlements following his '
employment by Respondent. Claimant seeks compensation for lost
wages and vacation benefits, reinstatement of his sick leave, and
¢redit for his previous years of service with Greyhound under the
Respondent's pension plan.

Position of Respondent

-

It is the position of Respondent that Claimant ig not entitled to
Section 13(c) protections for several reasons. PFirst, the
Respondent asserts that the Department does not have “the
authority to hear or to determine the merits of individual
complaints of empl