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A. INTRODUCTION

The first subsection of this report addresses recent
cases decided by the Supreme Court and lower courts
on the questions of the constitutionality and require-
ments of affirmative action programs for disadvantaged
business enterprises in public contracting. More recent
case law and regulations have superseded much of a
prior report on the same subject.1

The second subsection addresses whether there are
actionable rights arising under disparate impact regu-
lations prohibiting discrimination, for example, in the
“siting” of highway projects. The section in effect up-
dates an earlier article regarding civil rights issues
arising out of the location of transportation projects.2

The third and fourth subsections address whether
transportation departments may be sued for alleged
civil rights violations under 42 U.S.C. § 1983 or under
federal civil rights laws prohibiting discrimination
based on age, disability, race, or gender. The two sec-
tions update an earlier article on the impact of § 1983
on highway departments, personnel, and officials.3

The fifth subsection deals with First Amendment is-
sues affecting transportation departments such as the
claims of certain groups to participate in Adopt-a-
Highway programs or to have their logos on state li-
cense plates.

B. AFFIRMATIVE ACTION, PUBLIC
CONTRACTING, AND TRANSPORTATION
DEPARTMENTS

1. Cases and Developments Pre- and Post-Adarand v.
Pena (Adarand III) (1995)

This section discusses the constitutional, statutory,
and regulatory framework of affirmative action with
respect to public contracting and transportation de-
partments. Subsection A.1 provides a brief overview of
significant cases prior to the Supreme Court’s decision
in Adarand v. Pena (Adarand III).4 The constitutional
and statutory elements are discussed in subsection A.2
in light of Adarand III. Subsection A.3 discusses the
regulations promulgated by the United States Depart-
ment of Transportation (U.S. DOT) in 1999.
                                                          

1 ORRIN FINCH, MINORITY AND DISADVANTAGED BUSINESS

ENTERPRISE REQUIREMENTS IN PUBLIC CONTRACTING (National
Cooperative Highway Research Program (NCHRP), Research
Results Digest No. 146, 1985, and supplement, Legal Research
Digest No. 25, 1992), hereinafter the “Finch Report.”

2 ANDREW BAIDA, CIVIL RIGHTS IN TRANSPORTATION

PROJECTS (NCHRP, Legal Research Digest No. 48, 2003).
3 DWIGHT H. MERRIAM & LUTHER PROPST, IMPACT OF 42

U.S.C. § 1983 (CIVIL RIGHTS ACT) ON HIGHWAY DEPARTMENTS,
PERSONNEL & OFFICIALS (NCHRP, Legal Research Digest No.
11, 1990).

4 Adarand Constructors, Inc. v. Pena (Adarand III), 515 U.S.
200, 115 S. Ct. 2097, 132 L. Ed. 2d 158 (1995).

a. Cases and Developments Pre-Adarand III

This subsection of the report addresses recent case
law and federal regulations concerning the constitu-
tionality of the use of race-based classifications for mi-
nority business enterprises, as well as business enter-
prises owned by women.5 Although earlier regulations
and cases referred to the affected groups by several ac-
ronyms, in this report they are referred to as Disadvan-
taged Business Enterprises (DBEs). DBE is the acro-
nym for the federal program; however, many state and
local governments continue to use the Minority Busi-
ness Enterprises (MBE), Women’s Business Enterprises
(WBE), and Female Business Enterprises (FBE) acro-
nyms to describe their programs.

As discussed in the earlier report by Orrin Finch on
this subject, federal law mandating contract provisions
for nondiscrimination have a common origin in Presi-
dent Roosevelt’s 1941 Executive Order 11246. An Ex-
ecutive Order, issued September 24, 1965, by President
Johnson expanded the 1941 edict to apply to all feder-
ally assisted construction contracts. In 1971, in Con-
tractors Association of Eastern Pennsylvania v. Secre-
tary of Labor6 the United States Court of Appeals for
the Third Circuit held that the President had the
authority to impose fair employment conditions inci-
dent to the power to contract. The court held that the
“Philadelphia Plan” was validly “designed to remedy
the perceived evil that minority tradesmen [had] not
been included in the labor pool available for the per-
formance of construction projects in which the federal
government [had] a cost and performance interest.”7

The decision set the pattern in many ways for the de-
velopment of various plans and programs under execu-
tive authority to correct for racial imbalances in em-
ployment and in business enterprises.

Section 8(a) of the Small Business Act of 19538 (SBA),
as amended in 1978, authorized the Small Business
Administration to contract directly with small busi-
nesses and developed a set-aside program for socially or
economically disadvantaged small businesses. In 1980,
the United States Supreme Court in Fullilove v.
Klutznick9 (overruled in 1995 by Adarand III10 where
inconsistent with Adarand III) suggested that such
programs would pass constitutional muster. The Court
upheld a federally mandated 10 percent set-aside pro-
gram for minority-owned businesses under the Public
Works Employment Act of 1977. Six justices voted to

                                                          
5 The Finch Report, supra note 1, discusses at some length

the historical origins of affirmative action in regard to public
contracting.

6 442 F.2d 159 (3d Cir. 1971), cert. denied, 404 U.S. 854, 92
S. Ct. 98, 30 L. Ed. 2d 95 (1971).

7 Id. at 177.
8 15 U.S.C. § 637(a) (Supp. III 1979).
9 448 U.S. 448, 100 S. Ct. 2758, 65 L. Ed. 2d 902 (1980).
10 Adarand III, 515 U.S. 200, 115 S. Ct. 2097, 132 L. Ed. 2d

158 (1995).
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affirm the MBE provision of the Public Works Employ-
ment Act of 1977, Section 103(f)(2).11

There was disagreement among the justices regard-
ing the standard of review to be applied. Chief Justice
Burger, joined by Justices White and Powell, stated
that,

any preference based on racial or ethnic criteria must
necessarily receive a most searching examination to make
sure that it does not conflict with constitutional guaran-
tees…. This opinion does not adopt, either expressly or
implicitly, the formulas of analysis articulated in such
cases as University of California Regents v. Bakke, 438
U.S. 265 (1978). However, our analysis demonstrates that
the MBE provision would survive judicial review under
either “test” articulated in the several Bakke opinions.12

However, Justice Powell also authored an opinion,
one considered to be the controlling opinion, in which he
argued that there needed to be a greater emphasis than
that placed by the Chief Justice on the standard of re-
view to be applied and that, “[U]nder this Court’s es-
tablished doctrine, a racial classification is suspect and
subject to strict judicial scrutiny.”13

In 1989, in Richmond v. J.A. Croson Co.14 the Su-
preme Court struck down a municipal plan requiring
prime contractors to whom the city awarded construc-
tion contracts to subcontract at least 30 percent of the
dollar amount of the contract to one or more minority
business enterprises.15 In Croson, a clear majority of the
Court agreed that the plan had two defects, one being
the failure to make specific findings on the market to be
addressed by the remedy and the other being the failure
to limit the scope of the remedy because of having only
generalized findings of discrimination.16 The Richmond
Plan also did not consider “race-neutral means” to in-
crease minority business participation in city contract-

                                                          
11 In Fullilove the MBE provision required that

[e]xcept to the extent that the Secretary determines other-

wise, no grant shall be made under this Act for any local public

works project unless the applicant gives satisfactory assurance

to the Secretary that at least 10 per centum of the amount of

each grant shall be expended for minority business enterprises.

For purposes of this paragraph, the term 'minority business en-

terprise' means a business at least 50 per centum of which is

owned by minority group members or, in case of a publicly

owned business, at least 51 per centum of the stock of which is

owned by minority group members. For the purposes of the pre-

ceding sentence, minority group members are citizens of the

United States who are Negroes, Spanish-speaking, Orientals,

Indians, Eskimos, and Aleuts.

Fullilove, 448 U.S. at 454.
12 Id. at 491.
13 Id. at 507.
14 488 U.S. 469, 109 S. Ct. 706, 102 L. Ed. 2d 854 (1989).
15 Id. See also discussion of Croson in Adarand Constructors

v. Slater (Adarand VI); 228 F.3d 1147, 1163 (10th Cir. 2000).
16 Id.

ing, and the 30 percent quota was not narrowly tai-
lored.17

The Croson Court dealt with the proper standard of
review to be applied to state and local minority set-
aside provisions under the Equal Protection Clause of
the Fourteenth Amendment.18 In Croson, the city had
adopted a 5-year plan in 198319 requiring that non-MBE
contractors awarded a contract by the city were to sub-
contract at least 30 percent of the dollar amount of the
contract to one or more MBEs. An MBE was defined as
a business enterprise that was owned and controlled at
least 51 percent by a minority. Minorities were defined
as all “[c]itizens of the United States who are Blacks,
Spanish-speaking, Orientals, Indians, Eskimos, or
Aleuts.”20  The city stated that the plan was remedial in
nature and was for the purpose of increasing participa-
tion by MBEs in public contracts.21 The plan, which
permitted a waiver of the 30 percent set-aside require-
ment in exceptional circumstances, set forth procedures
for contracts let by the city under the terms of the
plan.22 Statistics presented at a public hearing prior to
the plan’s adoption indicated that, although 50 percent
of the city was African American, only 0.67 percent of
the city’s prime contracts had been awarded to MBEs
between 1978 and 1983.23 Prime contractors attending
the hearing had virtually no MBEs within their “mem-
bership.”24 However, there was no direct evidence of
racial discrimination in public contracting by the city or
its prime contractors.25

                                                          
17 Id.
18 Croson, 488 U.S. at 477. After the Supreme Court’s 1980

ruling in Fullilove, holding that a federal race-based Affirma-
tive Action Plan (AAP) did not violate the Constitution, some
lower courts began to apply a similar standard of review to
state and local AAPs. Croson, 488 U.S. at 477. In 1986, two
terms before the Court’s opinion in Croson, the Court ad-
dressed the constitutionality of a local race-based AAP in
Wygant v. Jackson Bd. of Educ., 476 U.S. 267, 106 S. Ct. 1842,
90 L. Ed. 2d 260 (1986). Similarly, some lower courts had ap-
plied the constitutional standard of review articulated in
Wygant in deciding the constitutionality of state and local pro-
grams that had similar quota requirements. Thereafter, in
Croson the Court addressed the applicability of Wygant to the
minority set-aside program implemented by the City of Rich-
mond. Croson, 488 U.S. at 477.

19 The Court noted that the case was not moot even though
the ordinance had expired because if the refusal to award the
contract to the appellee violated the Constitution, then the
appellee would be entitled to damages. Id. at 478, n.1 (citing
Memphis Light, Gas & Water Div. v. Craft, 436 U.S. 1, 8–9, 98
S. Ct. 1554, 1559–60, 56 L. Ed. 2d 30, 38–39 (1978).

20 Id. at 477–78.
21 Id. at 478.
22 Id. at 479.
23 Id. at 479–80.
24 Id. at 480.
25 Id.
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To meet the 30 percent set-aside requirement when
bidding on the project, Croson determined that a mi-
nority contractor would have to supply the product for
the contract that amounted to 75 percent of the total
contract price. After contacting several MBEs, one MBE
expressed interest but failed to submit a bid. Croson
then petitioned the city for a waiver of the 30 percent
set-aside requirement. On learning of Croson’s petition,
the one MBE that had expressed an interest submitted
a bid that was 7 percent more than the price of the
product in Croson’s bid. Croson requested either a
waiver of the 30 percent set-aside requirement or an
increase in the contract price to accommodate the
MBE’s price. The city ultimately denied the request for
a waiver or for an increase in the contract price.26

Both the District Court and the Fourth Circuit ap-
plied the Fullilove27 and Bakke28 standard of review.
Both courts deferred to the city’s decision, which was
based on the Supreme Court’s decision in Fullilove
giving deference to Congress’s findings of past discrimi-
nation.29 The Court reversed and remanded the case in
light of the Court’s decision in Wygant v. Jackson Board
of Education.30

The Fourth Circuit’s decision on remand was that the
affirmative action plan was unconstitutional.31 The ap-
pellate court held that the plan violated both prongs of
strict scrutiny under the Equal Protection Clause of the
Fourteenth Amendment mainly because of a lack of
particularized evidence of prior discrimination by the
city.32 In affirming the Fourth Circuit’s decision on re-
mand, the Supreme Court ruled that the evidence of-
fered in support of the city’s plan amounted only to a
“generalized assertion” of past discrimination.33

While there is no doubt that the sorry history of both private
and public discrimination in this country has contributed to a
lack of opportunities for black entrepreneurs, this observation,
standing alone, cannot justify a rigid racial quota in the
awarding of public contracts in Richmond, Virginia. Like the
claim that discrimination in primary and secondary schooling
justifies a rigid racial preference in medical school admissions,
an amorphous claim that there has been past discrimination in
a particular industry cannot justify the use of an unyielding
racial quota.34

Although the city had relied on Fullilove and the fed-
eral plan that was ruled to be constitutional in that

                                                          
26 Id. at 481–83.
27 448 U.S. 448, 100 S. Ct. 2758, 65 L. Ed. 2d 902 (1980).
28 438 U.S. 265, 98 S. Ct. 2733, 57 L. Ed. 2d 750 (1978).
29 Croson, 488 U.S. at 484.
30 476 U.S. 267, 106 S. Ct. 1842, 90 L. Ed. 2d 260 (1986); cert.

granted, judgment vacated, and case remanded in J. A. Croson
Co. v. Richmond, 478 U.S. 1016, 106 S. Ct. 3326, 92 L. Ed. 2d
733 (1986).

31 Croson, 488 U.S. at 485.
32 Id.
33 Id. at 498 (citing Wygant, 476 U.S. 267, 275 (1986)).
34 Id. at 499.

case, the Court observed that in Fullilove the Congress
had exercised its power under Section 5 of the Four-
teenth Amendment in finding discrimination at the
national level. The Court emphasized that a state or
locality may implement remedial measures too but only
if the state or locality presents particular evidence of
discrimination.35 The Court held that the city could not
support a compelling interest for its race-based plan
because of the deficiency in the city’s evidence.36 An
analysis of whether the city’s plan was narrowly tai-
lored was nearly impossible as the plan had not been
linked to discrimination.37 Moreover, the Court observed
that the city had not considered race-neutral means to
effectuate the ends sought and ruled that the 30 per-
cent quota lacked sound reasoning.38

The 30% quota cannot in any realistic sense be tied to any
injury suffered by anyone…. None of [the district court’s]
"findings," singly or together, provide the city of Rich-
mond with a "strong basis in evidence for its conclusion
that remedial action was necessary.”39

[T]he 30% quota cannot be said to be narrowly tailored to
any goal, except perhaps outright racial balancing.40

Thus, the Court rejected the claim that the program
was narrowly tailored to remedy the effects of prior dis-
crimination.41

After Croson the question of whether a federal af-
firmative action plan was subject to the same standard
of strict scrutiny was not answered until the Supreme
Court’s decision in Adarand III.42 However, prior to
Adarand III, in 1990 in Metro Broadcasting, Inc. v.
Federal Communications Commission,43 which was
overruled by Adarand III as discussed below, the Su-
preme Court held that:

Benign race[-]conscious measures mandated by Con-
gress—even if those measures are not “remedial” in the
sense of being designed to compensate victims of past
governmental or societal discrimination—are constitu-
tionally permissible to the extent that they serve impor-
tant governmental objectives within the power of Con-
gress and are substantially related to achievement of
those objectives…. Our decision last Term in Richmond v.
J. A. Croson Co., 488 U.S. 469 (1989), concerning a mi-
nority set-aside program adopted by a municipality, does
not prescribe the level of scrutiny to be applied to a be-

                                                          
35 Id. at 504.
36 Id. at 505–06 (additionally noting that absolutely no evi-

dence was presented of past discrimination against Spanish-
speaking, Oriental, Indian, Eskimo, or Aleut persons). Id. at
506.

37 Id. at 507.
38 Id. at 500, 507.
39 Id. at 499, 500 (citation omitted).
40 Id. at 507.
41 Id. at 507–08.
42 Adarand III, 515 U.S. at 222.
43 497 U.S. 547, 110 S. Ct. 2997, 111 L. Ed. 2d 445 (1990).
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nign racial classification employed by Congress [citations
omitted].44

Although in Metro Broadcasting the Court found that
the Federal Communications Commission’s program
based on awarding licenses and benefits to minority
owners did not serve as a remedy for past discrimina-
tion, it did find that the race-based program served an
important governmental interest in promoting broad-
cast diversity. Applying the constitutional test of inter-
mediate scrutiny, the Court held that this was an im-
portant governmental objective and that the policies
were substantially related to an important governmen-
tal interest, thus passing a constitutional challenge.45

In sum, as one appellate court would declare later,
“[t]he Supreme Court’s declarations in the affirmative
action area are characterized by plurality and split de-
cisions and by the overruling of precedent. This frac-
tured prism complicates the task of lower courts in both
identifying and applying an appropriate form of equal
protection review.”46

b. Adarand III and Strict Scrutiny

The Supreme Court’s decision in Adarand III and its
progeny illustrate how the legal landscape has changed
since the last report on this subject, beginning with the
standard of review that must now be applied to affirma-
tive action programs. In brief, however, the Supreme
Court has created three standards of review (rational
basis, intermediate scrutiny, and strict scrutiny) for use
in equal protection analysis concerning whether a par-
ticular law permissibly or impermissibly infringes upon
a person’s constitutional rights. The standard of review
to apply depends on whether a party belongs to a dis-
crete and insular group. The Court in Adarand III re-
versed the use of the test of intermediate scrutiny and
held that in matters involving race-based classifica-
tions, the standard of review is one of strict scrutiny.
Under the strict scrutiny test a race-based affirmative
action program must use narrowly tailored means that
are substantially related to a compelling governmental
interest. In the area of gender classification relevant to
WBEs, the case law currently continues to apply an
intermediate standard of scrutiny. 

At issue in the Adarand cases were Sections 8(a) and
8(d) and 502 of the SBA as amended.47 The regulations
promulgated pursuant to the above statutes are “com-

                                                          
44 Id. at 564–65.
45 Id. at 566–69.
46 Adarand VII, 228 F.3d at 1161.
47 15 U.S.C. §§ 637(a)(d), 644(g); § 106(c) of the Surface

Transportation and Uniform Relocation Assistance Act of 1987
(STURAA), Pub. L. No. 100-17, 101 Stat. 132, 145 (1987); §
1003(b) of the Intermodal Surface Transportation Efficiency
Act of 1991 (ISTEA), Pub. L. No. 102-240, 105 Stat. 1914,
1919–21 (1991); and § 1101(b) of the Transportation Equity Act
for the 21st Century of 1998 (TEA-21), Pub. L. No. 105-178,
112 Stat. 107, 113–15 (1998).

plex, cumbersome, and changing….”48 Indeed, the
regulations were changed in the course of the Adarand
cases. There are seven Adarand decisions; the issues
and dispositions in the seven cases are summarized in
Table 1 following the discussion of Adarand.

What gave rise to the Adarand cases was that in
1989 the Central Federal Lands Highway Division
(CFLHD), a part of the U.S. DOT, awarded a prime
contract for a highway construction project in Colorado
to Mountain Gravel & Construction Company (CMGC).
After being awarded the contract, CMGC solicited bids
from subcontractors for a guardrail-portion of the con-
tract and awarded the bid to the Gonzales Construction
Company (Gonzales). Gonzales was certified as a small
business that was controlled by socially and economi-
cally disadvantaged individuals.49 CMGC awarded the
subcontract to Gonzales over the low bidder, Adarand,
which challenged the outcome in the courts.50

The terms of the prime contract provided that CMGC
would receive additional compensation if it hired a sub-
contractor certified as a disadvantaged small business.
Federal law at the time required a Subcontractor Com-
pensation Clause (SCC) in most federal agency con-
tracts similar to the one used in the Adarand case. The
law required the clause to state that “the contractor
shall presume that socially and economically disadvan-
taged individuals include Black Americans, Hispanic
Americans, Native Americans, Asian Pacific Americans,
and other minorities, or any other individuals found to
be disadvantaged by the Small Business Administration
pursuant to Section 8(a) of the Small Business Act.”51

In Adarand III the Supreme Court readdressed the
issue of the constitutionality of a federal affirmative
action plan for only the third time.52 Overruling Metro
Broadcasting,53 the Court vacated and remanded in
Adarand III, holding that for all racial classifications,
the courts must apply strict scrutiny. The Court also
overruled Fullilove to the extent that the Fullilove deci-
sion suggests that a standard of review less than strict
scrutiny may be applied to programs based on racial
classifications. The Supreme Court left the question to
the lower courts of whether there was a compelling gov-
ernmental interest for the program and whether the

                                                          
48 Adarand VII, 228 F.3d at 1160.
49 Certification may occur under the Small Business Act’s §

8(a) or (d) program or by a state under the DOT regulations.
50 Adarand III, 515 U.S. at 205.
51 Id.; see also 15 U.S.C. § 687(d)(2), (3).
52 Adarand III, 515 U.S. at 256; see Metro Broadcasting, Inc.

v. Fed. Communications Comm’n, 497 U.S. 547, 110 S. Ct.
2997, 111 L. Ed. 2d 445 (1990) (upholding federally mandated
program awarding new radio and television licenses to minor-
ity controlled firms) and Fullilove v. Klutznick, 448 U.S. 448,
100 S. Ct. 2758, 65 L. Ed. 2d 902 (1980) (upholding constitu-
tionality of federal affirmative action plan requiring at least 10
percent of federal funds for local public works be used to pro-
cure services or supplies from minority business enterprises).

53 Metro Broadcasting, 497 U.S. 547.
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means employed were narrowly tailored to achieve that
interest.54

Following the Supreme Court’s remand in Adarand
III, the district court in Adarand IV55 stated that, con-
trary to the Court's pronouncement that the application
of strict scrutiny is not "fatal in fact" to an affirmative
action program, the district court could not envisage a
race-based classification that was narrowly tailored.56

Thus, the district court granted the plaintiff highway
construction company's motion for summary judgment,
which had sought declaratory and permanent injunc-
tive relief because the SCC was not sufficiently nar-
rowly tailored to pass strict scrutiny. Although recog-
nizing that its further finding on whether there was a
compelling governmental interest was obiter dicta,57 the
district court did find that the

Requisite particularized findings of discrimination to
support a compelling governmental interest for Congress'
action in implementing the SCCs under a strict scrutiny
standard of review would include findings of discrimina-
tory barriers facing DBEs in federal construc-
tion contracting nationwide, rather than in a single state,
whether such barriers were as a result of intentional acts
of the federal government or "passive complicity in the
acts of discrimination by the private sector…." Such a
standard, while acknowledging the Court's requirement
that there be findings of discrimination in the specific in-
dustry where alleged discrimination is sought to be reme-
died, …takes into account Congress' responsibility to ad-
dress nation-wide problems with nation-wide legislation.58

The Tenth Circuit in Adarand V, because Colorado
had modified its DBE regulations (see table on page
1-9), vacated the District Court’s judgment and re-
manded it with instructions to dismiss.59 In Adarand
VI, the Supreme Court held that the case against the
federal government was still viable and reversed and
remanded.60

In Adarand VII the Tenth Circuit reversed the judg-
ment of the District Court and held that the SCC pro-
gram and the DBE certification program as currently
structured did pass constitutional muster, but as the
programs were structured in 1997 they did not.61 Al-
though the SCC program was no longer in use in fed-
eral highway construction procurement contracts, the
Tenth Circuit decided not to ignore intervening changes
in the statutory and regulatory framework since the
Adarand IV decision.62

                                                          
54 Adarand III, 515 U.S. 237–38.
55 Adarand Constructors v. Pena (Adarand IV), 965 F. Supp.

1556 (D. Colo. 1997).
56 Id. at 1580.
57 Id. at 1570.
58 Id. at 1573.
59 Adarand Constructors v. Slater (Adarand V), 169 F.3d

1292 (10th Cir. 1999).
60 Adarand Constructors v. Slater (Adarand VI), 528 U.S.

216, 120 S. Ct. 722, 145 L. Ed. 2d 650 (2000).
61 Adarand VII, 228 F.3d 1147.
62 Id. at 1159, 1188.

The Tenth Circuit in Adarand VII noted that the only
significant change in regard to the transportation ap-
propriations statutes was the addition of both Section
1003(b) of the Intermodal Surface Transportation Effi-
ciency Act (ISTEA), 105 Stat. 1920-22, and Section
1101(b)(6) of the Transportation Equity Act for the 21st
Century (TEA-21), 112 Stat. 114-15, requiring the
Comptroller General to conduct a study and report to
Congress regarding several aspects of the DBE pro-
gram.63 Moreover, the court noted that the regulations
implementing affirmative action programs of the Sur-
face Transportation and Uniform Relocation Assistance
Act (STURAA), ISTEA, and TEA-21 had undergone the
most substantial change of any of the regulations, par-
ticularly to meet the narrow tailoring requirement es-
tablished by Adarand III.64

Six main changes occurred between the old and new
regulations in regard to implementation, which may be
briefly described as follows: (1) presumption of economic
disadvantage is automatically rebutted for an individ-
ual with a net worth above $750,000, without a re-
quirement of further proceedings;65 (2) quotas are ex-
plicitly prohibited in allocating subcontracts to DBEs
and set-asides are limited to extreme circumstances;66

(3) DBE participation goals cannot be made in a specific
area until extensive requirements have been met;67 (4)
race-neutral means must be employed wherever possi-
ble in order to meet the highest feasible portion of the
overall DBE participation goals;68 (5) individuals not
presumed socially disadvantaged may prove their
status by a preponderance of the evidence, and recipi-
ents must make certain that DBEs are not saturated in
one particular type of work so as to preclude non-DBE
firms from participating;69 and (6) recipients may seek
waivers and exemptions to ensure that the programs
are not applied more broadly than permissible.70

In Adarand VII the Tenth Circuit held that the gov-
ernment had demonstrated a “strong basis in evidence”
supporting “its articulated, constitutionally valid, com-
pelling interest”71 that Adarand had not rebutted.
                                                          

63 Id. at 1192.
64 Id. at 1193, citing Participation by Disadvantaged Busi-

ness Enterprises in Department of Transportation Programs, 64
Fed. Reg. 5096 (1999). “The current regulations, which apply to
any federal highway funds authorized under ISTEA or TEA-21,
see 49 C.F.R. § 26.3(a) (2000), are at 49 C.F.R. pt. 26;” see also
64 Fed. Reg. at 5101-03 (discussing the narrowly tailored re-
quirement in relation to the new regulations).

65 Adarand VII, 228 F.3d at 1193, citing 49 C.F.R. §
26.67(b)(1) (2000). See 13 C.F.R. § 124.104 (2000) (conforming
Small Business Act recertification of economic disadvantage
with 49 C.F.R. § 26.67(b)(1) (2000)).

66 Id., citing 49 C.F.R. § 26.43(a)–(b).
67 Id., citing 49 C.F.R. § 26.45.
68 Id., citing 49 C.F.R. § 26.51(a)–(b), (f).
69 Id., citing 49 C.F.R. §§ 26.61(d), 26.67(d), 26.33(a).
70 Id., citing 49 C.F.R. § 26.15.
71 Id. at 1174–75.
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Moreover, the court agreed that “Congress ha[d] a com-
pelling interest in eradicating the economic roots of
racial discrimination in highway transportation pro-
grams funded by federal monies.”72 The court held that
the evidence of the existence of discriminatory barriers
was supported by “ample evidence that when race-
conscious public contracting programs are struck down
or discontinued, minority business participation in the
relevant market drops sharply or even disappears.”73

Adarand failed to meet its burden of demonstrating
that the affirmative action program was unconstitu-
tional.74 The court held that the revised law was suffi-
ciently narrowly tailored and, thus, constitutional. Al-
though the 1996 SCC was insufficiently narrowly
tailored, the SCC was no longer used in direct federal
procurements; its defects had been “remedied” by TEA-
21 and the revised regulations that relate to the Fed-
eral-aid program.75

Thereafter, the Supreme Court granted certiorari to
decide whether the court misapplied the strict scrutiny
standard. However, the Court dismissed the writ as
improvidently granted on the basis that the contractor
had shifted its challenge from the regulations to the
statutes and regulations that pertained to direct pro-
curement for highway construction on federal lands.
Moreover, the Court dismissed the writ because the
appeals court had not considered whether the various
race-based programs applicable to direct federal con-
tracting could satisfy strict scrutiny, and because the
petition for certiorari nowhere disputed the circuit
court's explicit holding that the contractor lacked
standing to challenge the very provisions it asked the
court to review.76

                                                          
72 Id. at 1176.
73 Id. at 1174.
74 Id. at 1176.
75 Id. at 1179, 1186–87; see also 49 C.F.R. § 26.51, et seq.
76 Adarand VI, 534 U.S. 103.



1-9

TABLE 1

Adarand v. Pena in the District Court in Colorado, the 10th Circuit, and the U.S. Supreme Court:
Summary of Issues, Holdings, and Dispositions

Citation Issue(s) Presented Holding(s) Disposition

Adarand I

Adarand Construc-
tors, Inc. v. Skinner, 790
F. Supp. 240 (D. Colo.
1992).

(1) Whether the fed-
eral Disadvantaged
Business Enterprise
(DBE) program promul-
gated under federal
highway funding provi-
sions of the Surface
Transportation Assis-
tance Act of 1982 (STAA)
and Surface Transporta-
tion and Uniform Relo-
cation Assistance Act of
1987 (STURAA), ad-
ministered by the Cen-
tral Federal Lands
Highway Division
(CFLHD), violated the
U.S. Constitution or the
privileges and immuni-
ties guaranteed by 42
U.S.C. §§ 1983 and
(2000(d)).

(2) Whether the DBE,
STAA, and STURAA,
served legitimate gov-
ernmental interests and,
if so, whether they are
narrowly tailored to
achieve those interests.

(1) Distinguishing the Su-
preme Court’s decisions in
Croson from Fullilove and
Metro Broadcasting, the dis-
trict court did not require
specific findings of past dis-
crimination to justify the
race-conscious measures
promulgated by Congress, as
required for states and local
government entities under
Croson. Instead, the court
noted that Justice O’Connor
stated in Croson that Con-
gress may identify and re-
dress the effects of society-
wide discrimination without
specific findings of discrimi-
nation. As a result, the dis-
trict court concluded that the
appropriate standard of re-
view was intermediate scru-
tiny, not strict scrutiny.

(2) The district court found
the program served appro-
priate governmental objec-
tives and that the program
was narrowly tailored to
achieve those interests be-
cause it operated in a flexible
manner, and it had mini-
mum impact on non-DBEs.

Acknowledging that
Congress had authorized
the DBE, STAA, and
STURAA programs, the
district court held that
each program required a
review only under in-
termediate scrutiny
analysis and that each
program passed that
level of constitutional
review.

As a result, the dis-
trict court granted the
defendants’ motion for
summary judgment and
dismissed the plaintiff’s
claims and actions with
prejudice.

Adarand appealed the
district court’s decision
to the Tenth Circuit
Court of Appeals.

Adarand II

Adarand
Constructors, Inc. v.
Pena, 16 F.3d 1537
(10th Cir. Colo. 1994).

(1) Whether the ap-
propriate standard of
review was that found in
Fullilove rather than in
Croson.

(2) Whether CFLHD
must make specific
findings of past dis-
crimination, as required
in Croson, to justify its
reliance on the DBE

(1) The Tenth Circuit
agreed that the Supreme
Court’s decision in Fullilove
provided the proper standard
of review for the instant case
because CFLHD simply ap-
plied a federal command
pursuant to the SBA.

(2) The Tenth Circuit did
not find any support of any
kind that would require a

The court of appeals
affirmed the district
court’s judgment, but on
different grounds.

Adarand filed a writ of
certiorari and the Su-
preme Court granted
certiorari.
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program, which fur-
nished the necessary
criteria for the federal
agency’s implementation
of a race-conscious sub-
contracting clause (the
SCC program).

(3) Whether § 502 of
the Small Business Act
(SBA)*, 15 U.S.C. §
644(g), which provides
the statutory authoriza-
tion for the challenged
SCC program, is consti-
tutional, considering
that the Act delegated
the authority to federal
agencies to develop mi-
nority-participation
goals and the means for
achieving those goals.

(4) Whether SBA § 502
served legitimate gov-
ernmental interests and,
if so, whether they are
narrowly tailored to
achieve those interests.

* Adarand erroneously
asserted and the district
court mistakenly deter-
mined that the chal-
lenged program was
authorized by the STAA
and its successor,
STURAA.

separate independent finding
by a federal agency to justify
the use of a race-conscious
program implemented pur-
suant to federal require-
ments.

Accordingly, the Tenth
Circuit held that CFLHD
was not required to make
specific findings of past dis-
crimination.

(3) The Tenth Circuit held
that CFLHD did not need to
make specific findings of past
discrimination in order to
pass constitutional review
because Congress permissi-
bly had delegated the precise
goals to CFLHD after Con-
gress made its nationwide
finding.

(4) The Tenth Circuit
found the program served
appropriate governmental
objectives and that the pro-
gram was narrowly tailored
to achieve those interests
because it operated in a
flexible manner and had
minimum impact on non-
DBEs.

Adarand III

Adarand
Constructors,

Inc. v. Pena, 515 U.S.
200 (1995).

(1) Whether the ap-
propriate standard of
review to be applied for
the race-conscious SBA
program was intermedi-
ate scrutiny.

(1) The Supreme Court
held that all racial classifica-
tions imposed by the federal
or state governments are to
be analyzed under strict
scrutiny, overruling the
Court’s decision in Metro
Broadcasting. Therefore,
only narrowly tailored meas-
ures that further compelling
governmental interests are
constitutional.

The Supreme Court
vacated the lower court’s
judgment and remanded
the case for further con-
sideration based on the
principles enunciated in
the majority opinion.

Adarand IV (1) Whether the race-
conscious SCC program

(1)(a) In considering
whether the SCC program

The district court
granted Adarand’s mo-
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Adarand
Constructors, Inc. v.
Pena, 965 F. Supp. 1556
(D. Colo. 1997).

violated the Constitu-
tion, as well as the Civil
Rights Act of 1964, 42
U.S.C. § 2000d, under
the standard of strict
scrutiny.

survived the first prong of
strict scrutiny, the district
court noted that although
the congruency principle
discussed in Adarand III
placed the same standard of
review on federal and states’
use of racial classifications,
the breadth of Congress’s
power under § 5 of the Four-
teenth Amendment may re-
quire less exacting justifica-
tions for such use.

* Here, the district court
held that Congress’s nation-
wide finding of discrimina-
tory barriers facing DBEs in
federal contracts was suffi-
cient and that regional and
state specific findings were
unnecessary. The district
court held that the govern-
mental objectives were com-
pelling.

(1)(b) However, the district
court did not find the pro-
gram to be narrowly tailored.
Thus, the court concluded
that the SCC program vio-
lated the Constitution and
the Civil Rights Act of 1964.
The district court relied on
the five factors discussed in
Paradise and concluded that
the statutes and regulations
implicated in the SCC pro-
gram did not provide reason-
able assurances that the ap-
plication of racial criteria
would be limited to accom-
plishing the remedial objec-
tives of Congress.

*The Supreme Court in
Adarand III did not address
the question of how much
congressional deference is
due to a congressionally
mandated race-conscious
program.

tion for summary judg-
ment and enjoined the
defendants from admin-
istering, enforcing, so-
liciting bids for, or allo-
cating any funds under
the SCC program.

Adarand appealed.

Adarand V

Adarand

(1) Whether the SCC
program was sufficiently
narrowly tailored to

(1) After Adarand IV,
Colorado modified its DBE
regulations and eliminated

The Tenth Circuit va-
cated the district court’s
judgment and remanded
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Constructors, Inc. v.
Slater, 169 F.3d 1292
(10th Cir. Colo. 1999).

serve a compelling gov-
ernmental interest as to
survive strict scrutiny.

the presumption of social
and economic disadvantage
for racial and ethnic minori-
ties, and conditioned the
social disadvantage-status
solely on the applicant’s cer-
tification that the applicant
is socially disadvantaged.
More notably, Adarand be-
came certified as a socially
disadvantaged DBE.

Because of the change in
circumstances that invoked a
procedural issue, the court
held the matter to be moot.

it with instruction to
dismiss.

Adarand petitioned for
a writ of certiorari.

Adarand VI

Adarand Construc-
tors, Inc. v. Slater, 528
U.S. 216 (2000).

(1) Whether Colorado’s
modification of its DBE
regulations and Ada-
rand’s subsequent certi-
fication under those pro-
visions mooted the case.

(1) The court held the
Colorado Department of
Highways/Transportation
(CDOT) did not result in ac-
ceptance of the certification
by the federal government
under its separate regula-
tions. Therefore, Adarand’s
claim against the federal
government was still viable.

The Supreme Court
reversed and remanded.

Adarand VII

Adarand
Constructors, Inc. v.
Slater, 228 F.3d 1147
(10th Cir. Colo. 2000).

(1) Whether the SCC
program served a com-
pelling governmental
interest.

(2) Whether the SCC
program was sufficiently
narrowly tailored to
serve a compelling gov-
ernmental interest so as
to survive strict scru-
tiny.

(1) The Tenth Circuit af-
firmed the district court’s
finding of a compelling gov-
ernmental interest.

(2) The Tenth Circuit
again looked at the factors
pronounced by the Court in
Paradise and at additional,
narrow-tailoring factors.
Significant changes had
taken place with regard to
the SCC program and DBE
program since the 1997 trial
court decision. After deter-
mining which provisions of
the statutes were at issue
and their scope, the court
held that the current pro-
grams were narrowly tai-
lored to serve a compelling
governmental interest.

The Tenth Circuit re-
versed the judgment of
the district court. Ada-
rand petitioned for a
writ of certiorari that
the Court initially
granted. See Adarand
Constructors, Inc. v.
Mineta, 532 U.S. 941
(2001). However, the
Court subsequently dis-
missed the writ as im-
providently granted be-
cause it would require
review of issues decided
by the Tenth Circuit but
not included in the writ
of certiorari. See Ada-
rand Constructors, Inc.
v. Mineta, 534 U.S. 103
(2001).

As the Supreme Court in Fullilove had stated,
“Congress may employ racial or ethnic classifica-

tions in exercising its Spending or other legislative
powers only if those classifications do not violate
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the equal protection component” as now construed
by the Court to be a part also of the Due Process
Clause of the Fifth Amendment.77 However, “the
burden rests with the Government to demonstrate
that Congress had a strong basis in evidence to
create this remedial program.”78 Since the Court’s
decision in Adarand III, the strict scrutiny test
must be applied to “‘smoke out’ illegitimate uses of
race by assuring that the legislative body is pur-
suing a goal important enough to warrant use of a
highly suspect tool" and to "ensure[] that the means
chosen 'fit' this compelling goal so closely that there
is little or no possibility that the motive for the
classification was illegitimate racial prejudice or
stereotype."79

c. TEA-21, SAFETEA-LU, and the U.S. DOT DBE
Regulations (1999)

More recently and post-Adarand III, and similar
to Section 105(f) of the Surface Transportation Act
of 1982 (STAA), Section 1101(b) of TEA-2180 re-
quired that at least 10 percent of funds be made
available for any program under titles I, III, and V
of the Act to benefit DBEs.81 After September 30,
2003, there were numerous extensions of TEA-21.82

Meanwhile, in 1999 the U.S. DOT promulgated
regulations regarding requirements that were ap-
plicable to DBEs.83 In addition to the regulations,
discussed below, there is official guidance at a Web
site maintained by the Office of Small Disadvan-
taged Business Utilization and the Minority Re-

                                                          
77 Rothe Dev. Co. v. United States Dep’t of Defense

(Rothe IV), 324 F. Supp. 2d 840, 843 (W.D. Tex. 2004),
citing Fullilove, 448 U.S. at 480, 100 S. Ct. at 2758, 65 L.
Ed. 2d at 902 (1980).

78 Id. at 842.
79 Id. at 848, quoting Croson, 488 U.S. at 493, 109 S. Ct.

at 721, 102 L. Ed. 2d at 881–82.
80 Pub. L. No. 105–178, 112 Stat. 107 (1998).
81 See 49 C.F.R. § 26.3 (stating that the provision ap-

plies to titles I, II, V), but see 49 C.F.R. § 26.41 (stating
that not less than 10 percent of funds be expended on
DBEs but 10 percent “requirement” is an aspirational goal
and not a requirement).

82 On July 30, 2005, President Bush signed a 12th ex-
tension (H.R. 3512, Pub. L. No. 109-42) that was to expire
on August 14, 2005; see FHWA Reauthorization of TEA-
21, available at http://www.fhwa.dot.gov/reauthorization/
extension.htm, showing all renewals prior to July 30,
2005.

83 See U.S. DOT, Disadvantaged Business Enterprise,
http://www.dotcr.ost.dot.gov/asp/dbe.asp (site discusses
enactment of TEA-21 and authorized DBE programs and
that the DOT’s DBE regulations are found in 49 C.F.R.
pts. 23, 26, published in 1999).

source Center.84 The site provides information on
services and programs available to small busi-
nesses in the transportation sector, including DBEs
and WBEs.85

In 2005 Congress enacted the Safe, Accountable,
Flexible, Efficient Transportation Equity Act: A
Legacy for Users (SAFETEA-LU).86 SAFETEA-LU
reauthorized the DBE program through fiscal year
(FY) 2009 with relatively minor changes,87 such as
the increase in the limit on gross receipts for eligi-
ble small businesses to $19.57 million.88 The DBE
program requirements also now apply to expendi-
tures under the Highway Safety Research and De-
velopment Program.

However, SAFETEA-LU has three additional sec-
tions pertaining to race and DBE programs. First,
the Act created a grant program to encourage
states to enact measures that would prohibit and
discourage racial profiling by providing funding for
such measures. Under this section, the Act awards
grants to any state that implements one of two
measures. The first measure requires a state to
enact and enforce laws that prohibit racial profiling
in the enforcement of state laws that regulate the
use of federal funds for highways. The second
measure requires a state to maintain and allow
public inspection of statistical information on the
race and ethnicity of any driver and any passen-
ger(s) for each motor vehicle-stop made by law en-
forcement on any Federal-aid highway or to provide
adequate assurances that the state is complying
with the first measure.89

Second, in Section 1920 Congress made certain
findings on transportation and investment in the

                                                          
84 Office of Small and Disadvantaged Business Utiliza-

tion, www.osdbu.dot.gov.
85 See also U.S. Department of Transportation, Federal

Highway Administration, Program Administration, Ad-
ministration of Engineering and Design Related Services
Contracts, available at www.fhwa.dot.gov/programadmin/
172qa.htm; http://knowledge.fhwa.dot.gov/cops/dbex.nsf/
home; and http://osdbu.dot.gov/documents/pdf/dbe/dbe/
pdf. 64 Fed. Reg. 5096 (Feb. 2, 1999) (to be codified at 49
C.F.R. pts. 23, 26).

86 Pub. L. No. 109-59, 112 Stat. 1144 (2005).
87 See SAFETEA-LU, Pub. L. No. 109-59, § 1101(b), 112

Stat. 113 (2005) (codified at 23 U.S.C. § 101 (2006)); com-
pare to TEA-21, Pub. L. No. 105-178, § 1101(b), 112 Stat.
1156 (1998) (codified at 23 U.S.C. § 101 (1998)). TEA-21
included a provision requiring the Comptroller General to
conduct a review of the DBE program and provide a report
to Congress. SAFETEA-LU does not impose such a re-
quirement.

88 SAFETEA-LU, Pub. L. No. 109-59, § 1101(b)(1)(a),
119 Stat. 1156 (2005) (codified at 23 U.S.C. § 101 (2006)).

89 Id. § 1906.
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local workforce, including a finding that transpor-
tation projects can offer young people, including
economically disadvantaged young people, an op-
portunity to gain productive employment.90 Con-
gress stated that it was the

sense of Congress that Federal transportation proj-
ects should facilitate and encourage the collaboration
between interested persons, including Federal,
State, and local governments, community colleges,
apprentice programs, local high schools, and other
community-based organizations that have an inter-
est in improving the job skills of low-income indi-
viduals, to help leverage scarce training and com-
munity resources and to help ensure local
participation in the building of transportation proj-
ects.91

Third, SAFETEA-LU requires the Secretary,
acting through the Minority Resource Center, to
provide assistance in obtaining bid, payment, and
performance bonds by DBEs pursuant to 49 U.S.C.
§ 332(b)(4). Congress appropriated such sums as
necessary to carry out the activities under this sub-
section.92

U.S. DOT also has revised and updated the air-
port concession rules applicable to DBEs as
authorized by 49 U.S.C. § 47101(e), which are
found in the Code of Federal Regulations (C.F.R.)
at 49 C.F.R., Part 23, effective as of April 21,
2005.93 Although similar to the U.S. DOT–assisted
contracts and concession rules found in 49 C.F.R.,
Part 26, that are applicable to DBEs, the Airport
Concession DBEs (ACDBEs) rules are based on a
different statute altogether. Although the former
TEA-21 and 49 U.S.C. § 47101(e) apply to different
kinds of businesses and business relationships and

                                                          
90 Id. § 1920 (2005). As references to the U.S.C. or

United States Statutes were not available as of this time,
please see the United States Code Classification Tables,
available at http://uscode.house.gov/classification/

tables.shtml.
91 SAFETEA-LU, Pub. L. No. 109-59, § 1920 (2005).
92 Id. § 1951, 112 Stat. 1514 (2005) (codified at 40 U.S.C.

§ 332 (2006)).
93 Participation by Disadvantaged Business Enterprises

in Airport Concessions, 70 Fed. Reg. 14496 (Mar. 22,
2005), available at http://a257.g.akamaitech.net/
7/257/2422/01jan20051800/edocket.access.gpo.gov/2005/
pdf/05-5530.pdf; Participation by Disadvantaged Business
Enterprises in Airport Concessions, 70 Fed. Reg. 14520
(Mar. 22, 2005), available at http://a257.g.akamaitech.net
/7/257/2422/01jan20051800/edocket.access.gpo.gov/2005/p
df/05-5529.pdf. DOT issued pt. 23 in 1992 and amended it
in 1999. See 57 Fed. Reg. 18410 (April 30, 1992); 64 Fed.
Reg. 5126 (Feb. 2, 1999). The recent revisions were in
response to three proposed rules in 1993, 1997, and 2000.
See 58 Fed. Reg 52050 (Oct. 8, 1993); 62 Fed. Reg. 24548
(May 30, 1997); 65 Fed. Reg. 54454 (Sept. 8, 2000).

differ in method, the laws maintain the same DBE-
objective. Unlike U.S. DOT–assisted contracts, for
example, ACDBEs may specialize in car rentals or
restaurants located in or around airport facilities
and may be subject to standards for business size
as determined by the Secretary. Because the two
DBE programs were regulated by separate stat-
utes, the Supreme Court’s decision in Adarand III,
requiring that strict scrutiny be applied to DBEs
under 49 C.F.R., Part 26, indirectly raised constitu-
tional concerns for ACDBEs under 49 C.F.R., Part
23.94 The 2005 revision of the ACDBE regulations
addressed this concern.

Unlike Part 26-businesses seeking DBE certifica-
tion, which requires strict adherence to SBA size
standards and a cap on average gross receipts, Part
23 permits flexibility for setting size standards in
the discretion of the Secretary.95 Although Part 23
permits an average $30 million cap, compared to
the $17.42 million cap (now $19.57 million under
SAFETEA-LU) in Part 26 on average gross annual
receipts, subject to periodic adjustments for infla-
tion, guidelines for size-standards for ACDBEs un-
der Part 23 are still being considered.96

The former TEA-21 and regulations pursuant
thereto did “not establish a nationwide DBE pro-
gram centrally administered by the U.S. DOT.
Rather, the regulations delegate to each State that
accepts federal transportation funds the responsi-
bility for implementing a DBE program that com-
ports with TEA-21.”97 As discussed in subsection
A.4, infra, the courts have upheld the DBE regula-
tions issued by U.S. DOT in 1999.98 (As stated,
SAFETEA-LU maintained the DBE program found
in TEA-21 nearly in whole and contains three addi-
tional sections pertaining to DBE programs.)

However, the courts also have had to address
how to handle cases in which new regulations were
promulgated in the midst of pending challenges to
affirmative action requirements. For example, as

                                                          
94 Participation by Disadvantaged Business Enterprises

in Airport Concessions, 70 Fed. Reg. at 14496 (Mar. 22,
2005).

95 Id.
96 Id. at 14520 (Mar. 22, 2005).
97 Western States Paving Co. v. Washington State, 407

F.3d 983, 989 (9th Cir. 2005).
98 Participation by Disadvantaged Business Enterprises

in Dep’t of Transp. Financial Assistance Programs, 49
C.F.R. pt. 26, § 26.1, et seq.; 64 Fed. Reg. 5126 (Feb. 2,
1999), as amended at 64 Fed. Reg. 34570 (June 28, 1999);
65 Fed. Reg. 68951 (Nov. 15, 2000); 68 Fed. Reg. 35553
(June 16, 2003). (The statutory authorities for the above
regulations are 23 U.S.C. § 324; 41 U.S.C. § 2000d, et seq.;
49 U.S.C. §§ 1615, 47107, 47113, and 47123; see Pub. L.
No. 105-178, § 1101(b), 112 Stat. 107, 113.)
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seen, the Adarand case had such a long history
that, by the time Adarand VII was before the Tenth
Circuit, there had been “intervening changes” in
the applicable statutes and regulations. Neverthe-
less, the Tenth Circuit held that it was permissible
for the court to consider the new law so as not “to
shirk our responsibility to strictly scrutinize the
real-world legal regime against which Adarand
seeks prospective relief,”99 as well as to consider
“the statutory and regulatory framework in its
prior stages as well.”100 As the court noted,
“STURAA, ISTEA, and TEA-21, the transportation
appropriation statutes at issue in this case, incor-
porate the presumption of disadvantage from SBA
§ 8(d).”101

As set forth in the 1999 U.S. DOT regulations,
the DBE program has several objectives, including
the assurance that there is “nondiscrimination in
the award and administration of DOT-assisted con-
tracts in the Department's highway, transit, and
airport financial assistance programs.”102 The re-
quirements of the DBE program apply to “[a]ll
FHWA recipients receiving funds authorized by a
statute to which this part applies….”103 Discrimina-
tory actions that are forbidden include actions that
exclude “any person from participation in, deny any
person the benefits of, or otherwise discriminate
against anyone in connection with the award and
performance of any contract covered by this part on
the basis of race, color, sex, or national origin.”104

The regulations are intended “[t]o create a level
playing field on which DBEs can compete fairly for

                                                          
99 Adarand VII, 228 F.3d at 1158.
100 Id. at 1159 (stating that “‘a defendant’s voluntary

cessation of a challenged practice does not deprive a fed-
eral court of its power to determine the legality of the
practice.’” (internal citations omitted)). The court consid-
ered the prior law even though “the manager of the Fed-
eral Lands Program indicate[d] that the SCC is no longer
in use in federal highway construction contracts.” Id. at
1159 n.4.

101 Id. at 1160.
102 49 C.F.R. § 26.21(a)(1). See also § 26.3(a)(1) through

(3). A recipient under the DBE program includes any re-
cipients of Federal-aid highway funds pursuant to certain
federal laws, federal transit funds, and airport funds.

103 49 C.F.R. § 26.21(a)(1). See § 26.21(a)(2) and (3), re-
spectively, regarding FTA recipients (certain assistance
exceeding $250,000; excluding transit vehicle purchases)
and FAA recipients (certain grants exceeding $250,000).

104 Id. § 26.7(a). Subsec. (b) states that a recipient “must
not, directly or through contractual or other arrange-
ments, use criteria or methods of administration that
have the effect of defeating or substantially impairing
accomplishment of the objectives of the program with
respect to individuals of a particular race, color, sex, or
national origin.”

DOT-assisted contracts”105 and “[t]o ensure that the
Department's DBE program is narrowly tailored in
accordance with applicable law….”106

In brief, although the regulations should be con-
sulted for the particulars, socially and economically
disadvantaged individuals who qualify for the DBE
program include “any individual who is a citizen (or
lawfully admitted permanent resident) of the
United States” and is an “individual who a
[r]ecipient finds to be a socially and economically
disadvantaged individual on a case-by-case ba-
sis.”107 A “[r]ecipient is any entity, public or private,
to which DOT financial assistance is extended,
whether directly or through another recipient,
through the programs of the FAA, FHWA, or FTA,
or who has applied for such assistance.”108 Individu-
als rebuttably presumed to be socially and eco-
nomically disadvantaged include Black Americans,
Hispanic Americans, those of Portuguese culture or
origin, Native Americans, Asian-Pacific Americans,
subcontinent Asian Americans, women, and “[a]ny
additional groups whose members are designated
as socially and economically disadvantaged by the
SBA, at such time as the SBA designation becomes
effective.”109 A firm not presumed to be a DBE may
apply for DBE certification.110 There are various
requirements that must be met, but to be eligible “a
firm must be at least 51 percent owned by socially
and economically disadvantaged individuals,”111 and
ownership “must be real, substantial, and continu-
ing, [and] going beyond pro forma ownership of the
firm….”112

Under present law, the Congress presumes that
firms that are more likely to be economically disad-
vantaged are firms owned by minorities or
women;113 however, unlike earlier affirmative action
programs, the current “program…takes race into
consideration as only one factor.”114 Although cer-
tain groups are presumed to be DBEs, “the current
regulations are designed to increase the participa-
tion of non-minority DBEs” in that nonminorities
that are not presumed to be socially disadvantaged
are allowed to prove by a preponderance of the evi-
dence their right to participate in the DBE pro-
gram.115

                                                          
105 Id. § 26.1(b).
106 Id. § 26.1(c). See also § 26.1(d) through (g) for other

stated objectives.
107 Id. § 26.5(1).
108 Id. § 26.5.
109 Id. § 26.5(2).
110 Id. §§ 26.61, 26.65, and 26.67.
111 Id. § 26.69(b).
112 Id. § 26.69(c). See also § 26.71.
113 Rothe IV, 324 F. Supp. 2d at 857.
114 Id.
115 Adarand VII, 228 F.3d at 1183.



1-16

Section 26.5 of the 1999 regulations also defines
“race-conscious” and “race-neutral” measures under
the program: A “[r]ace-conscious measure or pro-
gram is one that is focused specifically on assisting
only DBEs, including women-owned DBEs.”116 A
“[r]ace-neutral measure or program is one that is,
or can be, used to assist all small businesses….
[R]ace-neutral includes gender-neutrality.”117 A re-
cipient of federal funds must use race-neutral
means before resorting to race-conscious means to
remedy discrimination.

 [A recipient] must meet the maximum feasible por-
tion of [its] overall goal by using race-neutral means
of facilitating DBE participation. Race-neutral DBE
participation includes any time a DBE wins a prime
contract through customary competitive procure-
ment procedures, is awarded a subcontract on a
prime contract that does not carry a DBE goal, or
even if there is a DBE goal, wins a subcontract from
a prime contractor that did not consider its DBE
status in making the award (e.g., a prime contractor
that uses a strict low bid system to award subcon-
tracts).118

Race-neutral means include: “[a]rranging solici-
tations, times for the presentation of bids, quanti-
ties, specifications, and delivery schedules in ways
that facilitate DBE, and other small businesses;”119

“[p]roviding assistance in overcoming limitations
such as inability to obtain bonding or financing;”120

“technical assistance and other services;”121 and
otherwise as specified in the regulations. The re-
cipient “must establish contract goals to meet any
portion of [its] overall goal [it does] not project be-
ing able to meet using race-neutral means.”122

Thus, current law “employs a race-based rebut-
table presumption to define the use of race-
conscious remedial measures….”123 Assuming that a
compelling interest has been demonstrated for a
“race-conscious” approach, the law must be nar-
rowly tailored. Although rigid numerical quotas are
not narrowly tailored and are not permissible, it is
not impermissible for Congress to require “innocent
persons” to share some of the burden in eradicating
racial discrimination by “cur[ing] the effects of
prior discrimination.”124

                                                          
116 49 C.F.R. § 26.5.
117 Id.
118 Id. § 26.51(a).
119 Id. § 26.51(b)(1).
120 Id. § 26.51(b)(2).
121 Id. § 26.51(b)(3).
122 Id. § 26.51(d).
123 Northern Contracting v. Ill. Dep’t of Transp., No.

00C45115, 2004, U.S. Dist. LEXIS 3226, *86 (N.D. Ill.
2004).

124 Adarand VII, 228 F.3d at 1177, quoting Wygant, 476
U.S. at 280–81, 106 S. Ct. at 1850, 90 L. Ed. 2d at 273

Under current federal law, a state must set a
DBE utilization goal that reflects its “determina-
tion of the level of DBE participation [that] would
be expected absent the effects of discrimination.”125

The goal is “undifferentiated” in that it must en-
compass all minority groups.126 Part C of the regu-
lations addresses the role of the “statutory 10 per-
cent goal” in the DBE program. As the regulations
provide,

(a) The statutes authorizing this program provide
that, except to the extent the Secretary determines
otherwise, not less than 10 percent of the authorized
funds are to be expended with DBEs.

(b) This 10 percent goal is an aspirational goal at the
national level, which the Department uses as a tool
in evaluating and monitoring DBEs' opportunities to
participate in DOT-assisted contracts.

(c) The national 10 percent goal does not authorize or
require recipients to set overall or contract goals at
the 10 percent level, or any other particular level, or
to take any special administrative steps if their goals
are above or below 10 percent.127

Although there are several steps in the process of
setting the recipient’s DBE program goal, Section
26.5 provides, inter alia, that the recipient’s

overall goal must be based on demonstrable evidence
of the availability of ready, willing and able DBEs
relative to all businesses ready, willing and able to
participate on [the recipient’s] DOT-assisted con-
tracts (hereafter, the "relative availability of DBEs").
The goal must reflect [the recipient’s] determination
of the level of DBE participation [it] would expect
absent the effects of discrimination. [The recipient]
cannot simply rely on either the 10 percent national
goal, [the recipient’s] previous overall goal or past
DBE participation rates in [its] program without ref-
erence to the relative availability of DBEs in [the re-
cipient’s] market.

As Section 26.43 states, a recipient “is not per-
mitted to use quotas for DBEs on DOT-assisted
contracts subject to this part.”128 Furthermore, a
recipient “may not set-aside contracts for DBEs on
DOT-assisted contracts subject to this part, except
that, in limited and extreme circumstances, [a re-
cipient] may use set-asides when no other method
could be reasonably expected to redress egregious
instances of discrimination.”129

                                                                                   
(Powell, J.) (quoting Fullilove, 448 U.S. at 484, 100 S. Ct.
at 2779, 65 L. Ed. 2d at 929 (plurality)).

125 Western States, 407 F.3d at 989.
126 Id. at 990, citing 49 C.F.R. § 26.45(h).
127 49 C.F.R. § 26.41(a), (b), and (c).
128 Id. § 26.43(a).
129 Id. § 46.43(b). For the required steps in the goal-

setting process, see id. § 26.45(c), (d), (e), (f), and (g).
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Prior law had given rise to ill-defined goals upon
which remedial measures were based.130  However,
as one court has observed, under current law

[T]he process by which recipients of federal transpor-
tation funding set aspirational goals is now much
more rigorous. The current regulation instructs each
recipient that its "overall goal must be based on de-
monstrable evidence of the availability of ready,
willing and able DBEs relative to all businesses
ready, willing and able to participate on [the recipi-
ent's] DOT-assisted contracts" and must make "ref-
erence to the relative availability of DBEs in [the re-
cipient's] market." 49 C.F.R. § 26.45(b) (2000).
In addition, goal setting must involve "examining all
evidence available in [the recipient's] jurisdiction."
Id. § 26.45(c). Such evidence may include census
data and valid disparity studies. See id. § 26.45(c)(1)-
(3). After examining this evidence, the recipient
must adjust its DBE participation goal by examining
the capacity of DBEs to perform needed work, dis-
parity studies, and other evidence. See id. § 26.45(d).
When submitting a goal, the recipient must include
a description of the methodology and evidence used.
See id. § 26.45(f)(3).131

Important provisions regarding contract goals
appear in § 26.51(e) and (f). For example,

(1) [A recipient] may use contract goals only on those
DOT-assisted contracts that have subcontracting
possibilities.

(2) [A recipient is] not required to set a contract goal
on every DOT-assisted contract. [A recipient is] not
required to set each contract goal at the same per-
centage level as the overall goal. The goal for a spe-
cific contract may be higher or lower than that per-
centage level of the overall goal….

Furthermore,

[t]o ensure that [the recipient’s] DBE program con-
tinues to be narrowly tailored to overcome the effects
of discrimination, [the recipient] must adjust [its]
use of contract goals as follows:

(1) If [the recipient’s] approved projection under
paragraph (c) of this section estimates that [it] can
meet [its] entire overall goal for a given year through
race-neutral means, [the recipient] must implement
[its] program without setting contract goals during
that year….

(2) If, during the course of any year in which [the re-
cipient is] using contract goals, [it] determine[s] that
[it] will exceed [its] overall goal, [the recipient] must
reduce or eliminate the use of contract goals to the
extent necessary to ensure that the use of contract

                                                          
130 Adarand VII, 228 F.3d at 1182 (“[T]he government

failed to carry its evidentiary burden in the district court
insofar as the use of the 1996 SCC was based on an ill-
defined 12-15% goal apparently adopted by the Federal
Highway Administration” under the law prior to the new
regulations promulgated in 1999.) Id.

131 Id. at 1182 (emphasis supplied).

goals does not result in exceeding the overall goal. If
[the recipient] determine[s] that [it] will fall short of
[its] overall goal, then [the recipient] must make ap-
propriate modifications in [its] use of race-neutral
and/or race-conscious measures to allow [it] to meet
the overall goal.132

When a recipient has established a DBE con-
tract-goal, it must

award the contract only to a bidder/offeror who
makes good faith efforts to meet it. [The recipient]
must determine that a bidder/offeror has made good
faith efforts if the bidder/ offeror does either of the
following things:

(1) Documents that it has obtained enough DBE par-
ticipation to meet the goal; or

(2) Documents that it made adequate good faith ef-
forts to meet the goal, even though it did not succeed
in obtaining enough DBE participation to do so….133

Importantly, as provided in the 1999 regulations,

(a) [A recipient] cannot be penalized, or treated by
the Department as being in noncompliance with this
rule, because [the recipient’s] DBE participation falls
short of [its] overall goal, unless [the recipient has]
failed to administer [its] program in good faith.

(b) If [the recipient does] not have an approved DBE
program or overall goal, or if [it] fail[s] to implement
[its] program in good faith, [the recipient is] in non-
compliance with this part.134

Various requirements exist for recipients; for ex-
ample, under § 26.27, recipients “must thoroughly
investigate the full extent of services offered by
financial institutions owned and controlled by so-
cially and economically disadvantaged individuals
in [a recipient’s] community and make reasonable
efforts to use these institutions. [A recipient] must
also encourage prime contractors to use such insti-
tutions.” Under § 26.33, recipients must take steps
“to address overconcentration of DBEs in certain
types of work,” such as

the use of incentives, technical assistance, business
development programs, mentor-protégé programs,
and other appropriate measures designed to assist
DBEs in performing work outside of the specific field
in which you have determined that non-DBEs are
unduly burdened. [A recipient] may also consider
varying [its] use of contract goals, to the extent con-
sistent with § 26.51, to unsure that non-DBEs are
not unfairly prevented from competing for subcon-
tracts.

Notwithstanding the DBE program’s require-
ments, recipients are allowed to apply for an ex-
emption from any provision of Part A.135 As for

                                                          
132 49 C.F.R. § 26.51(f)(1) and (2).
133 Id. § 26.53(a).
134 Id. § 26.47(a) and (b).
135 Id. § 26.15(a).
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Parts B or C, a recipient may “apply for a waiver of
any provisions…including but not limited to, any
provisions regarding administrative require-
ments.”136

d. Decisions Upholding U.S. DOT’s 1999 DBE
Regulations

As discussed below, decisions upholding TEA-21
and the U.S. DOT’s 1999 regulations include Sher-
brooke Turf, Inc. v. Minnesota Department of
Transportation,137 Northern Contracting, Inc. v.
State of Illinois,138 and Western States Paving Co. v.
Washington State Department of Transportation.139

(In Western States Paving Co., the court did hold
that the federal DBE program was not facially un-
constitutional but that the State of Washington’s
implementation of its program was unconstitu-
tional “as applied.”) The foregoing cases are dis-
cussed also in subsections C.1 to C.4, infra, and
elsewhere in the report.

In Sherbrooke, the court rejected the claimant’s
argument that in enacting TEA-21, “Congress had
no ‘hard evidence’ of widespread intentional race
discrimination in the contracting industry….”140

Moreover, Sherbrooke Turf, Inc., and Gross Seed
Company “failed to present affirmative evidence
that no remedial action was necessary [on the the-
ory that] minority owned small businesses enjoy
nondiscriminatory access to and participate in
highway contracts.”141 The court held that there
was a strong basis in the evidence to support Con-
gress’s conclusion that race-based measures were
necessary for the reasons stated by the Tenth Cir-
cuit in Adarand VII.142 As discussed later in the
report, the court rejected an argument that the
state transportation agencies, in this instance Min-
nesota and Nebraska, had to “independently satisfy
the compelling interest aspect of strict scrutiny
review.”143

In Northern Contracting,144 Northern Contract-
ing, which was owned 100 percent by a white male,
regularly bid on subcontracts for Federal-aid high-
way prime contracts awarded to the Illinois De-
partment of Transportation (IDOT). Northern Con-
                                                          

136 Id. § 26.15(b).
137 345 F.3d 964 (8th Cir. 2003). See also the companion

case to Sherbrooke Turf, Inc., Gross Seed v. Nebraska, 345
F.3d 964 (8th Cir. 2003) (complaint dismissed challenging
TEA-21 and U.S. DOT regulations).

138 2004 U.S. Dist. LEXIS 3226, at *2.
139 407 F.3d 983, 2005 U.S. App. LEXIS 8061 (9th Cir.

2005).
140 Sherbrooke Turf, 345 F.3d at 969–70.
141 Id. at 970.
142 Adarand VII, 228 F.3d at 1167–76.
143 Sherbrooke Turf, 345 F.3d at 970.
144 2004 U.S. Dist. LEXIS 3226, at *2.

tracting, specializing in fencing, guardrail, and
handrail construction, alleged that “several con-
tracts for which it submitted the lowest bid were
awarded to subcontractors owned by racial minori-
ties and/or women.”145 The plaintiff challenged “the
constitutionality of provisions of federal and state
laws designed to guarantee the award of a portion
of highway subcontracts to disadvantaged business
enterprises….”146 The court granted the federal de-
fendants’ motion for summary judgment but denied
the state defendants’ and plaintiffs’ motions for
summary judgment.

The court held that federal officials had identi-
fied a compelling governmental interest for enact-
ing TEA-21, that the statute and regulations were
narrowly tailored, and that the state officials did
not need to establish a distinct compelling interest
for implementing the federal program. Issues of
fact remained, however, inter alia, regarding
whether the state employed race- and gender-
conscious goals in awarding prime contracts and
regarding the state's zero-goal experimental pro-
gram, the relative number and dollar amounts of
subcontracts awarded to DBEs, and the number,
type, investigation, and resolution of oral and writ-
ten complaints of discrimination. On September 8,
2005, the court upheld the State of Illinois’s imple-
mentation of its program.147

In Western States Paving Co. v. Washington State
Department of Transportation,148 Western States, a
company owned by a white male, was an asphalt
and paving contractor based in Vancouver, Wash-
ington. To comply with TEA-21, the State of
Washington had “mandated that the city obtain
14% minority participation on the project” on which
the plaintiff submitted a bid. Prime Contractors
rejected Western States’ bids, in one case choosing
a bid that was $100,000 less than that of the mi-
nority-owned firm that was selected.149 The Ninth
Circuit addressed whether TEA-21 was facially
unconstitutional and whether it was unconstitu-
tional as applied in the State of Washington.

Western States argued that TEA-21’s “minority
preference program” was a violation of equal pro-
tection under the Fifth and Fourteenth Amend-

                                                          
145 Id. at *3.
146 Id. at *2. Specifically, Northern sought a “declaration

that the federal statutory provisions, federal implement-
ing regulations, and state statute authorizing the Illinois
DBE program, as well as the Illinois program itself, are
unlawful and unconstitutional.” Id. at **2–3.

147 Northern Contracting v. State of Illinois, No.
00C4515, 2005 U.S. Dist. LEXIS 19868 (N.D. Ill. Sept. 8,
2005).

148 407 F.3d 983 (9th Cir. 2005).
149 Western States, 407 F.3d at 987.
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ments to the U.S. Constitution.”150 The district
court held that TEA-21’s minority preference pro-
gram was both constitutional on its face and as
applied. The district court concluded that the State
of Washington did not have “to demonstrate that its
minority preference program independently satis-
fied strict scrutiny.”151 As to the “as applied” consti-
tutional ruling, the Ninth Circuit reversed. In
short, without any evidence of discrimination, the
court remanded the case “to the district court with
instructions to enter summary judgment in favor of
Western States on its as-applied challenge.”152

Besides the Adarand case (see discussion, supra,
of Adarand VII), the effect of changes in the law is
illustrated also by the district court’s decision (on
remand) in Rothe Development Corp. v. United
States Department of Defense153 or “Rothe IV.” (Al-
though the case does not involve the U.S. DOT’s
DBE program, the case addresses a number of rele-
vant issues discussed in this subsection and else-
where in the report.) Although in June 2005 in
Rothe V, the Federal Circuit affirmed in part and
reversed in part certain rulings by the district
court,154 the district court’s analysis, nevertheless,
is instructive.

Rothe was a Texas corporation, owned by a white
female. The contract in question was for computer
operations and maintenance services for the Base
Telecommunications System and Network Control
Center at Columbus Air Force Base, Mississippi.
Because the government increased Rothe’s bid by
10 percent, International Computers & Telecom-
munications (ICT) was the company awarded the
contract.155 At issue in Rothe was the constitution-
ality of Section 1207 of the National Defense
Authorization Act of 1987. In the Act, Congress set
a goal that 5 percent of the total dollar amount of
defense contracts for each fiscal year would be
awarded to small businesses owned and controlled
by socially and economically disadvantaged indi-
viduals.156 To achieve that goal, Congress author-
ized the Department of Defense to adjust bids sub-
mitted by non-socially and -economically
disadvantaged firms upwards by 10 percent (the
“price evaluation adjustment program” or “PEA”
program).157 ICT met the requirements for being a
socially and economically disadvantaged business

                                                          
150 Id. at 987.
151 Id. at 988.
152 Id. at 1003.
153 324 F. Supp. 2d 840 (W.D. Tex. 2004).
154 Rothe Dev. Corp. v. United States Dep’t of Defense

(Rothe V), 413 F.3d 1327 (Fed. Cir. 2005).
155 Rothe IV, 324 F. Supp. 2d at 842–43.
156 10 U.S.C. § 2323.
157 Rothe IV, 324 F. Supp. 2d at 841, citing 10 U.S.C. §

2323(e)(3).

and also qualified for a bid after the Department
adjusted Rothe’s lowest bid.158 At issue was whether
the 5-percent goal and the 10-percent preferential
increase violated the Equal Protection Clause be-
cause both features relied in part “on race-
conscious classifications.”159

In Rothe I, in April 1999, the district court
granted summary judgment for the government.160

After the Fifth Circuit in Rothe II transferred the
case to the Federal Circuit,161 the Federal Circuit
reversed the district court.162 The Federal Circuit
held that “‘the district court failed to analyze the
constitutionality of the 1207 program under the
strict scrutiny analysis required by the Supreme
Court in Croson and Adarand…and [that the dis-
trict court] relied on post-reauthorization evidence
to determine the constitutionality of the 1207 pro-
gram as re-authorized.’”163

In its 2005 decision, because Rothe sought pro-
spective and declaratory relief, the district court in
Rothe IV “address[ed] both the 1992
reauthorization as well as the 2003
reauthorization.”164 As for the program that was
reauthorized in 1992 and applied in 1998, it was
held to be unconstitutional “because of the lack of
statistical evidence of discrimination against Asian
Americans in this particular industry.”165 In Rothe,
similar to Adarand IV, because the government
provided ample evidence demonstrating that in this
case the Defense Department was acting as a pas-
sive participant in present-day discrimination, the
court found that Congress had a strong basis to
believe that a race-based remedy was necessary in
2003. In Rothe IV, the district court held that the 5
percent and 10 percent features of the program as
reauthorized in 1992 and applied in 1998 were un-
constitutional. However, the court held that both
features as reauthorized in 2003 were constitu-
tional.

The court held that “this type of statistical evi-
dence is more than ample to support Congress’s
finding that a discreet remedy encouraging 5% of
Defense dollars [for] SDBs [small disadvantaged
businesses] [is] constitutional.”166 Moreover, “this

                                                          
158 Id. at 842.
159 Id.
160 Rothe Dev. Corp. v. United States Dep’t of Defense

(Rothe I), 49 F. Supp. 2d 937 (W. D. Tex. 1999).
161 Rothe Dev. Corp. v. United States Dep’t of Defense

(Rothe II), 194 F.3d 622 (5th Cir. 1999).
162 Rothe Dev. Corp. v. United States Dep’t of Defense

(Rothe III), 262 F.3d 1306 (Fed. Cir. 2001) (vacating and
remanding Rothe I).

163 Rothe IV, 324 F. Supp. 2d at 844 (citation omitted).
164 Id. at 845.
165 Id. at 853–54.
166 Id. at 857.
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type of generalized statistical evidence document-
ing the wide disparity in public contracting dollars
and SDBs shows pervasive discrimination affecting
all minority groups.”167 Furthermore, “[t]his five
percent goal cannot be considered a quota because
there are no penalties involved if the Department
of Defense does not meet the goal.”168

In Rothe V the Federal Circuit affirmed in part
and reversed in part and remanded the district
court’s decision in Rothe IV.169 In this appeal only
the issues of the present reauthorization and of the
alleged facial constitutionality of Section 1207 were
before the court. The court ruled that the govern-
ment had failed to show that the PEA program
would remain suspended in the future.170 Moreover,
the suspension of the PEA program neither mooted
Rothe’s claim nor deprived Rothe of standing to
bring the action initially.171 Also, Rothe’s claim was
ripe because “the issue whether section 1207, as
reauthorized in 2002, is facially unconstitutional is
a purely legal issue that is neither abstract nor
hypothetical.”172

In Rothe V the Federal Circuit reversed and re-
manded the case, however, because on the prior
remand the district court had been instructed “to
include an analysis of section 1207 ‘at present’….”173

However, in a series of discovery rulings, the dis-
trict court “narrowed the issues on remand to ex-
clude the evaluation of the present reauthorization
of section 1207.”174 The Federal Circuit remanded,
rather than direct a summary judgment in Rothe’s
favor, because in the district court “the government
was not on notice that it was required to come for-
ward with all of its evidence” on the issues of the
reauthorization and facial constitutionality of Sec-
tion 1207.175

Finally, it may be noted that as of this writing
the case of Enterprise Flasher, Co. v. Mineta,176 now
pending in the Delaware district court, challenges
Delaware’s administration of the DBE program.

                                                          
167 Id. (citation omitted).
168 Id. at 858 (citation omitted).
169 Rothe V, 413 F.3d 1327 (Fed. Cir. 2005).
170 Id. at 1333.
171 Id. at 1335. “At the time Rothe filed suit, the price-

evaluation adjustment was in full force. The mere passage
of the mechanism by which the suspension could be im-
plemented does not demonstrate that Rothe's claimed
injury was so ‘conjectural or hypothetical’ that it lacked
standing.” Id.

172 Id.
173 Id.
174 Id. at 1335–36.
175 Id. at 1336.
176 Civil Action No. 03-CV-198-GMS.

Although it has been held that the DBE provi-
sions of TEA-21 and the 1999 U.S. DOT regulations
are constitutional,177 there are still issues that may
generate challenges to a DBE program. For exam-
ple, “a future plaintiff could offer additional evi-
dence sufficient to raise a genuine issue of material
fact as to whether the government has met its evi-
dentiary burden.”178 Moreover, in “Adarand VII, the
court did not evaluate the state’s DBE program.”179

2. State and Local Affirmative Action Programs
In Concrete Works of Colorado, Inc. v. City and

County of Denver,180 the Tenth Circuit held that the
defendant could use its spending powers to remedy
private discrimination if it identified that discrimi-
nation with particularity as required by the Four-
teenth Amendment.181 In Concrete Works, Concrete
Works of Colorado, Inc., challenged the constitu-
tionality of an affirmative action ordinance enacted
by the City and County of Denver. Although Den-
ver had enacted the first version of the law in 1990
and had enacted versions twice since then, the es-
sential elements remained unchanged. In a case
with a long history, the appellate court reversed
the district court’s order enjoining Denver from
enforcing the law.

In reviewing Denver’s evidence, including dis-
parity studies, the appellate court rejected various
attacks on the studies. The appellate court held
that “evidence of market place data can be used to

                                                          
177 Northern Contracting, 2004 U.S. Dist. LEXIS 3226 at

*87 (citation omitted).
178 Id. at *87.
179 Id. at **87–88 (citation omitted).
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sion was criticized in Hershell Gill Consulting Eng’rs v.
Miami-Dade County, Fla., 333 F. Supp. 2d 1305, 1325
(S.D. Fla. 2004):

I have considered the Tenth Circuit's decision in Con-

crete Works of Colorado, Inc. v. City and County of Den-

ver, 321 F.3d 950 (10th Cir. 2003), which the County says

supports the constitutionality of the MWBE programs in

the A&E sector. I do not, however, find Concrete Works

persuasive. First, in the Tenth Circuit one who challenges

an affirmative action program retains the ultimate burden

of proving the program's unconstitutionality, and this allo-

cation of the burden of proof conflicts with Eleventh Cir-

cuit precedent. Compare Concrete Works, 321 F.3d at

959, with Johnson, 263 F.3d at 1244. Second, I believe the

Tenth Circuit's decision is flawed for the reasons articu-

lated by Justice Scalia in his dissent from the denial of

certiorari. See Concrete Works of Colorado, Inc. v. City and

County of Colorado, 540 U.S. 1027, 157 L. Ed. 2d 449, 124

S. Ct. 556, 557–60 (2003) (Scalia, J., dissenting from the

denial of certiorari).
181 Concrete Works, 321 F.3d at 958.
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support a compelling interest….”182 It was proper
for Denver to “demonstrate that it is a passive par-
ticipant in a system of racial exclusion practiced by
elements of the local construction industry by com-
piling evidence of marketplace discrimination and
then linking its spending powers to the private dis-
crimination.”183 For instance, “evidence of discrimi-
natory barriers to the formation of businesses by
minorities and women” in the industry “shows a
‘strong link’ between a government’s ‘disburse-
ments of public funds for construction contracts
and the channeling of those funds due to private
discrimination.’”184

However, the appellate court ruled that the dis-
trict court did properly consider Denver’s “business
formation studies[] and the studies measuring
marketplace discrimination.”185 The appellate court
rejected attacks on the evidence that the “dispari-
ties shown in the studies may be attributable to
firm size and experience rather than discrimina-
tion”;186 that the studies did not control for “firm
specialization”;187 or that the studies were unreli-
able because they were “not a measure of only those
firms actually bidding on City construction proj-
ects,”188 as well as rejected other attacks on the suf-
ficiency of the studies. After acknowledging that
the record contained “extensive evidence” of Den-
ver’s compelling interest in the remediation of dis-
crimination against both MBEs and WBEs,189 the
court, finding the plan to be narrowly tailored, up-
held the constitutionality of the Denver plan and
reversed and remanded the case with instructions
to enter judgment for Denver.190

However, the courts have ruled that other af-
firmative action programs are unconstitutional. For
example, in Builders Association of Greater Chi-
cago v. County of Cook191 the court, finding that
there was no evidence that the prime contractors
on the county's projects were discriminating
against minorities and that such pre-enactment
evidence of discrimination was unknown to the
county, the county was not entitled to take reme-
dial action. The county failed to establish the
premise for a racial remedy, which in any event
went further than was necessary to eliminate the
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evil against which it was directed. Upholding these
findings of fact, the Seventh Circuit affirmed the
district court’s judgment, ruling that the county’s
program was unconstitutional.192

In Engineering Contractors Association of South
Florida, Inc. v. Metropolitan Dade County193 six
trade associations whose members regularly per-
formed work for the county challenged “three sub-
stantially identical affirmative action programs
administered by Dade County” that were enacted
between 1982 and 1994 for Black Business Enter-
prises, Hispanic Business Enterprises, and WBEs194

with participation goals of 15 percent, 19 percent,
and 11 percent, respectively, for each group.195 Any
contract over $25,000 funded in part by the county
required that every reasonable effort be made to
achieve the goal, including set-asides, subcontrac-
tor goals, project goals, bid preferences, and selec-
tion factors.196 The goals of each contract were re-
viewed by the county and could be appealed to the
county manager; each year the county commission
had to decide whether to renew the affirmative ac-
tion program.197

In applying strict scrutiny, the district court
found that the affirmative action plan did not meet
the “strong basis in evidence” requirement in refer-
ence to the Black and Hispanic businesses, nor
could the court find that the affirmative action pro-
gram was narrowly tailored to serve the govern-
ment’s compelling interest.198 Likewise, the court
found that in reference to the women’s businesses
there was a lack of probative evidence to support
the county’s rationale for implementing a gender
preference and that the gender-based affirmative
action plan was not substantially related to an im-
portant government interest.199

The appellate court affirmed the district court’s
ruling that the programs violated the Equal Protec-
tion Clause.200  The appellate court, moreover, held
that, even if it were assumed that the county had
demonstrated a strong basis in evidence supporting
a compelling reason for an affirmative action pro-
gram, the county’s affirmative action programs for
Blacks and Hispanics were not narrowly tailored
because the county had implemented race- or eth-
nicity-conscious measures without even considering

                                                          
192 Id. at 647–48.
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or trying alternatives or neutral measures.201 On
the other hand, the county’s gender-conscious pro-
gram was sufficiently flexible, but the county failed
“to present sufficient probative evidence of dis-
crimination against women in the relevant parts of
the local construction industry.”202 Failing to find
clear error by the district court, the appellate court
affirmed the judgment.203

In Association for Fairness in Business, Inc. v.
State of New Jersey,204 a preliminary injunction was
granted and denied in part in an action challenging
the minority set-aside provisions of the New Jersey
Casino Control Act that provided that each casino
licensee shall have a goal of expending 15 percent
of the dollar value of its contracts for goods and
services with MBEs and WBEs. The court ruled,
inter alia, that

[i]n this case, the State of New Jersey and the New
Jersey Casino Control Commission have not made a
showing of discrimination that would support a
finding that New Jersey has a compelling interest in
applying a set-aside program to contracts for goods
and services in the casino industry. First, there is
little evidence that the creation of the set-aside pro-
gram in this case was predicated on findings of race-
based or gender-based discrimination in the casino
industry. There is no evidence, for example, that the
New Jersey Legislature adopted the set-aside pro-
gram on the basis of any such findings.205

Enjoining the statute’s provisions that concerned
implementation of the program, the court granted
the Plaintiff’s motion for preliminary injunction.206

3. Issues Arising in Connection With Challenges
to DBE Requirements

a. Preliminary or Procedural Issues

Recent cases have addressed preliminary or pro-
cedural issues having to do with whether the
claimant challenging a DBE program has standing
and whether events have occurred in the interim
that have rendered all or part of the case moot.

Standing.—As for whether the plaintiff has
standing to challenge an affirmative action pro-
gram,

[t]he Supreme Court has set forth three require-
ments that constitute the “irreducible constitutional
minimum” of standing…. First, a plaintiff must
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demonstrate an “injury in fact” that is “concrete,”
“distinct and palpable,” and “actual or imminent.”
Second, a plaintiff must establish causation—a
“fairly traceable” connection between the alleged in-
jury in fact and the alleged conduct of the defendant.
Third, a plaintiff must show redressability, that is, a
“substantial likelihood that the requested relief will
remedy the alleged injury in fact.”207

In Northern Contracting, the court observed that
“no uniform picture emerges from the case law re-
garding standing doctrine in cases involving gov-
ernmental race or gender-based set-aside pro-
grams.”208 Nevertheless, the court held that the
plaintiff had standing where the

[p]laintiff bid on federal-aid IDOT highway contracts
in the past, will continue to bid on such projects in
the future, and suffered competitive harm (however
minimal) when three subcontracts in the past three
years for which Plaintiff submitted the lowest bid
were nevertheless awarded to DBEs pursuant to the
federal and state DBE programs.209

In Engineering Contractors, one of the principal
issues in the case was also the one of standing.
While affirming the district court’s finding that the
county’s evidence of past discrimination was insuf-
ficient and ruling that the challenged enactments
were unconstitutional, the Eleventh Circuit, how-
ever, agreed that the association had standing, as
their members regularly performed work for the
county.

By stipulation, the plaintiffs' members are compet-
ing with MWBEs for County construction contracts,
and because of the MWBE programs they do not
compete on an equal basis. When the government
loads the dice that way, the Supreme Court says
that anyone in the game has standing to raise a con-
stitutional challenge. “The injury in cases of this
kind is that a discriminatory classification prevents
the plaintiff from competing on an equal footing….”
“To establish standing, therefore, a party challeng-
ing a set-aside program…need only demonstrate
that it is able and ready to bid on contracts and that
a discriminatory policy prevents it from doing so on
an equal basis.” We are satisfied that the plaintiffs
have standing….210

Although recognizing that at least two courts had
held that the plaintiff had not demonstrated causa-
tion or redressability resulting from TEA-21 and
implementation of the regulations and thus lacked
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standing,211 the Northern Contracting court con-
cluded that in most of the cases in this area the
claimants were held to have standing.212

In Rothe V the Federal Circuit held that the gov-
ernment’s suspension of the PEA program did not
deprive Rothe of standing to bring the case ini-
tially; “‘while it is true that a plaintiff must have a
personal interest at stake throughout the litigation
of a case, such interest is to be assessed under the
rubric of standing at the commencement of the
case, and under the rubric of mootness thereaf-
ter….’”213

Mootness.—Where a provision of an affirmative
action program is challenged, the government may
announce that the program feature is no longer in
use. The question has arisen whether the govern-
ment’s change in policy after the initiation of a con-
stitutional challenge has the effect of mooting the
claimant’s case.

In Rothe IV, as noted, at issue was a preferential
price increase or PEA. Although the government
had not used the provision since 1998, the district
court ruled that that “the possibility that the pro-
gram could be reimplemented in the future con-
firms that the issue presented remains a live con-
troversy.”214 The court stated that “a case does not
become moot simply because the challenged con-
duct has temporarily ceased.”215 In Rothe V, the
Federal Circuit affirmed the district court’s ruling
that the suspension of the price-evaluation adjust-
ment component of Section 1207 did not moot
Rothe’s claim, in part “[b]ecause the continued vi-
ability of the suspension depends on the continued
fulfillment of the five percent goal[;] this fact tends
to undermine the government's proof that the
price-evaluation adjustment will remain sus-
pended.”216

On the other hand, the Federal Circuit affirmed
the district court’s ruling that part of Rothe’s case
was moot because the Defense Department (after
Rothe’s unsuccessful bid for an award of the 1998
contract at issue) had “resolicited bids and awarded
[a] new contract without the PEA program to an
                                                          

211 Klaver Constr. Co. v. Kan. Dep’t of Transp., 211 F.
Supp. 2d 1296 (D. Kan. 2002); Interstate Traffic Control v.
Beverage, 101 F. Supp. 2d 445 (S.D. W. Va. 2000).

212 See Northeastern Fla. Chapter of Associated General
Contractors of America v. City of Jacksonville, 508 U.S.
656, 113 S. Ct. 2297, 124 L. Ed. 2d 586 (1993); Adarand
III, 515 U.S. 200, Sherbrooke Turf, 345 F.3d 964; Contrac-
tors Ass’n of Eastern Pa. v. City of Philadelphia, 6 F.3d
990 (3d Cir. 1993); and Monterey Mech. Co. v. Wilson, 125
F.3d 702 (9th Cir. 1997).

213 Rothe V, 413 F.3d at 1334 (citation omitted).
214 Rothe IV, 324 F. Supp. 2d. at 848.
215 Id. (citations omitted).
216 Rothe V, 413 F.3d at 1333 (Fed. Cir. 2005).

entirely different entity.”217 The Federal Circuit
stated that a claim may be moot where the contract
at issue was directed to the provision of services
“over a specific time period that has now passed.”218

b. Evidence Required to Satisfy the Compelling
Interest Requirement

Burden of Proof of Discrimination.—As held in
Adarand III, when a governmental program relies
on racial classifications, the program must satisfy
the test of strict scrutiny. The program in fact must
satisfy a two-prong test: it “must serve a compelling
governmental interest, and [it] must be narrowly
tailored to further that interest.’”219  Both prongs
and the sub-issues arising under each are discussed
in this and the next section of the report.

First, when racial classifications are present in
public contracting, the court “must determine
whether the government's articulated goal in en-
acting the race-based measures…is appropriately
considered a ‘compelling interest’….”220 Second, the
court must elucidate the standards required for
evaluating the government’s evidence of a compel-
ling interest.221 Third, the court must decide
whether the government’s interest is sufficiently
strong to meet the government’s initial burden of
demonstrating that there is a compelling interest.222

Finally, the court must decide whether the party
challenging the program has met its “ultimate bur-
den of rebutting the government's evidence….”223

When enacting a DBE program Congress may
consider evidence of discrimination in society at
large with respect to public contracting, because
the reach of Congress is “nationwide.”224 The valid-
ity of the evidence considered by Congress is enti-
tled to some deference, but the congressional deci-
sion to implement a program is subject to judicial
scrutiny.225 As seen, since the passage of TEA-21
and the promulgation of the U.S. DOT DBE regula-
tions in 1999, several courts have considered the
issue of the sufficiency of the evidence considered
by Congress. The courts have “conclude[d] that the
federal government has a compelling interest in not
perpetuating the effects of racial discrimination in
its own distribution of federal funds and in reme-
diating the effects of past discrimination in the
government contracting markets created by its dis-
                                                          

217 Rothe IV, 324 F. Supp. 2d at 845.
218 Rothe V, 413 F.3d at 1332.
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Rothe III, 262 F.3d at 1322 n.[14].
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bursements.”226 Congress, thus, unlike the states,
may “redress the effects of society-wide discrimina-
tion….”227

Nevertheless, generalized congressional state-
ments regarding racial discrimination are not
enough “to demonstrate a strong basis in the evi-
dence” but “must be considered when determining
Congress’s intent.”228 When Congress reauthorized
the DBE program in 2003229 there were “more than
fifty documents and thirty congressional hearings
on minority-owned businesses prepared in response
to the Supreme Court’s Adarand decision” that
were entitled to some deference and constituted
valid evidence.230 Moreover, Congress may rely on
earlier, pre-enactment evidence, such as
“[n]umbers and statistics from 1990, 1996, and
1998 [which were] still relevant to Congress’ deci-
sion-making in 2003.”231 Congress also may “ex-
trapolate findings of private discrimination to sup-
port a finding of unconstitutional discrimination in
the public sector;” the reason is that such evidence
“support[s] a congressional finding that the gov-
ernment acts as a passive participant in discrimi-
nation.”232

Even so, the question is “how much evidence is
necessary in order for Congress to use this power
[to] create a nationwide program.”233 It is not neces-
sary that Congress make specific findings in regard
to discrimination against specific minority groups.
Congress need not, for example, review the evi-
dence or lack thereof of discrimination specifically
against “Korean-Americans, because the DBE in
question was owned by a member of that particular
ethnic group,” nor must Congress have evidence
specifically of discrimination in the “computer
maintenance and repair services in the defense
industry,” as was argued unsuccessfully in the
Rothe case.234 That is, “Congress need only look to
broad categories to provide information on the
prevalence of discrimination.”235 For instance, in
Rothe IV the court stated that Rothe’s argument
that “a particular sub-class should not be presumed
socially and economically disadvantaged narrows
the inquiry too much for Congress.”236

                                                          
226 Adarand VII, 228 F.3d at 1165, citing Croson, 488

U.S. at 492 (O’Connor, J.).
227 Id., quoting Croson, 488 U.S. at 490.
228 Rothe IV, 324 F. Supp. 2d at 851.
229 The program was reauthorized in 1998 with TEA-21;

the 1999 regulations were amended in 2003.
230 Rothe IV, 324 F. Supp. 2d at 856.
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232 Id. at 850.
233 Id. at 846.
234 Id. at 847, citing Fullilove, 448 U.S. at 515–16 n.14.
235 Id. at 847.
236 Id. at 860.

Requirement of a “Strong Basis in Evidence.”—
The question of whether the government demon-
strated a strong basis in evidence is a question of
law that is reviewed de novo on appeal; the
“[u]nderlying factual findings [are] reviewed for
clear error.”237 For the government to fulfill the re-
quirement that there must be a compelling interest
for a program, there must be “identified discrimina-
tion;” there must be specific “evidence of past or
present discrimination.”238 There must be “a strong
basis in evidence to conclude that remedial action
was necessary….”239 As the court explained in Con-
crete Works, the government “must identify the
past or present discrimination ‘with some specific-
ity.’ Second, it must also demonstrate that a ‘strong
basis in evidence’ supports its conclusion that re-
medial action is necessary.”240

With respect to TEA-21 and the 1999 regulations,
the courts in Adarand VII, Sherbrooke Turf, North-
ern Contracting, and Western States Paving con-
cluded “that Congress ‘had spent decades compiling
evidence of race discrimination in government
highway contracting, of barriers to the formation of
minority-owned construction businesses, and of
barriers to entry.’”241 Thus, “Congress had a ‘strong
basis in evidence’ to conclude that the DBE pro-
gram was necessary to redress private discrimina-
tion in federally-assisted highway subcontract-
ing.”242 Strong evidence is that “‘approaching a
prima facie case of a constitutional or statutory
violation,’ not irrefutable or definitive proof of dis-
crimination.”243 The government’s burden can be
met “without conclusively proving the existence of
past or present racial discrimination.”244 In Western
States, the Ninth Circuit held that with respect to
public contracting, the federal government had
demonstrated “a compelling basis for classifying
individuals according to race....”245 Moreover, the
State of Washington did not have to “demonstrate
an independent compelling interest for its DBE
program.”246 With respect to Denver’s affirmative
action program, although Denver submitted evi-
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dence of discrimination against each group in-
cluded in the ordinances, Denver did not have “to
show that each group suffered equally from dis-
crimination.”247 Instead, “Denver’s only burden was
to introduce evidence which raised the inference of
discriminatory exclusion in the local construction
industry and linked its spending to that discrimi-
nation.”248

Not all government defendants are able to meet
the compelling interest requirement. For example,
in Builders Association of Greater Chicago v.
County of Cook249 the Seventh Circuit held that
there was no evidence that the prime contractors
on the county's projects were discriminating
against minorities. The county failed to establish
the premise for a racial remedy and the remedy
went further than was necessary to eliminate the
evil against which it was directed.

Similarly, in Association for Fairness in Business,
Inc. v. State of New Jersey250 a federal district court
in New Jersey granted a preliminary injunction in
an action challenging the minority set-aside provi-
sions of the New Jersey Casino Control Act. The
Act provided that each casino licensee would have a
goal of expending 15 percent of the dollar value of
its contracts for goods and services with MBEs and
WBEs. The State of New Jersey and the New Jer-
sey Casino Control Commission were unable to
make “a showing of discrimination that would sup-
port a finding that New Jersey has a compelling
interest in applying a set-aside program to con-
tracts for goods and services in the casino indus-
try.” 251

Evidence Required for a Race-Conscious Versus a
Gender-Conscious DBE Program.—Under the 1999
DBE regulations applicable to recipients of federal
aid for highway, transit, and airport projects, the
regulations are applicable both to minorities and
women. However, the evidence needed to support a
compelling interest for the establishment of a race-
or ethnicity-based program in contrast to a gender-
based program is different. For a race- or ethnicity-
based program, “‘there must be a strong basis in
evidence’ to support the conclusion that remedial
action is necessary.”252 However, the evidence re-
quired is something less for a gender-conscious
program. It appears that the most that can be said
now of the evidence required is that it must be
“probative evidence” that is also “sufficient.”253 Al-
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though such language may be imprecise and “beg
the question,” apparently the standard to be ap-
plied will have to “draw meaning from an evolving
body of case law.”254

Requirement of Statistical Evidence of Discrimi-
nation.—As seen, Congress had to have “a strong
basis in evidence” before enacting a “race-based
remedial program.”255 Since the Supreme Court’s
decisions in Adarand III and in Shaw v. Hunt,256

Congress has had “a burden to statistically docu-
ment the need for a race-based program.”257

Decisional law, as well as the U.S. DOT’s 1999
DBE regulations, specifically authorizes the use of
disparity studies. In Adarand VII, the court consid-
ered local disparity studies undertaken by state
and local governments “to assess the disparity, if
any, between availability and utilization of minor-
ity-owned businesses in government contracting.”258

Although such studies were not conclusive that “the
number of minority DBEs would be significantly
higher but for such barriers,” the court reasoned
that “[t]he disparity between minority DBE avail-
ability and market utilization in the subcontracting
industry raises an inference that the various dis-
criminatory factors the government cites have cre-
ated that disparity.”259

Although disparity and availability studies are
beyond the scope of the report, one source states
that “[d]isparity is the difference between capacity
and utilization. In an ideal environment, capacity
and utilization would be identical and the disparity
measure would be zero. For the purposes of dispar-
ity study, a disparity measure of less than zero (a
negative number) suggests underutilization of
MBE or WBE firms, and a disparity measure of
greater than zero suggests over utilization.”260 As
for an availability study, it is “an analysis of the
market of qualified MBE/WBE businesses that are
available in a given geographical location to do the
work involved. The analysis should be based on
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those qualified MBE/WBE firms that are available
to do the work in the given arena or field that you
need for your project.”261

Several cases since 1995 have dealt with whether
an affirmative action program was supported by a
strong basis in the evidence of past or current dis-
crimination. In Concrete Works, supra, the court
found that “59 statistical studies from across the
nation succinctly demonstrate[d] that Congress was
reacting with a strong basis in the evidence.”262 The
evidence “conclusively demonstrate[d] that Asian-
Americans, as well as other minorities, were not
competing at a national level because of discrimina-
tion.”263 In another case involving promotions, a
statistical model demonstrated that “past promo-
tions of African-Americans and Hispanics to detec-
tive were…substantially below” what they should
have been in the absence of discrimination.264

In Concrete Works the court reviewed statistical
evidence from as early as 1989. In 1997 the City
had retained a company “to conduct a study to es-
timate the availability of MBEs and WBEs and to
examine, inter alia, whether race and gender dis-
crimination limited the participation of MBEs and
WBEs in construction projects of the type typically
undertaken by the City….”265 The court noted that
the resulting “study used a more sophisticated
method to calculate availability than the earlier
studies....”266 Thereafter, Denver “reduced the an-
nual goals to 10% for both MBEs and WBEs and
eliminated a provision which previously allowed
M/WBEs to count their own work toward their
project goals.”267

The appellate court held that:

Denver may rely on "empirical evidence that demon-
strates 'a significant statistical disparity between
the number of qualified minority contractors…and
the number of such contractors actually engaged by
the locality or the locality's prime contractors….'"
Denver may supplement the statistical evidence with
anecdotal evidence of public and private discrimina-
tion…. Denver, however, clearly may take measures
to remedy its own discrimination or even to prevent
itself from acting as a "passive participant in a sys-
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tem of racial exclusion practiced by elements of the
local construction industry…." Thus, Denver may es-
tablish its compelling interest by presenting evi-
dence of its own direct participation in racial dis-
crimination or its passive participation in private
discrimination….268

The appellate court held that “[t]he record con-
tains extensive evidence” that Denver’s ordinances
“were necessary to remediate discrimination
against both MBEs and WEBs.”269 Thus, the City
had a compelling interest in remedying race dis-
crimination in the construction industry, and it had
an important government interest in remedying
gender discrimination in the construction indus-
try.270

In the district court’s 2005 opinion in Northern
Contracting, in which the court upheld IDOT’s
DBE program, the court reviewed IDOT’s evidence
in detail. The court noted that

[i]n setting its overall goal for the FY 2005 Plan,
IDOT followed the two-step process set forth in 49
C.F.R. pt. 26: (1) calculation of a base figure for the
relative availability of DBEs and (2) consideration of
a possible adjustment to the base figure to reflect the
effects of the DBE program and the level of partici-
pation that would be expected but for the effects of
past and present discrimination.271

As discussed in the court’s opinion, under the
1999 regulations a recipient “may calculate its base
estimate of DBE availability using one of five
methods.” Previously, IDOT had used a bidders’ list
to make its calculations, but for the 2005 plan

IDOT commissioned [National Economic Research
Associates, Inc., a Chicago-based consulting firm,
(“NERA”)] to conduct a custom census to determine
whether a more accurate means of determining the
relative availability of DBEs might be available….

In developing its own methodology, NERA relied on
49 C.F.R. § 26.45(c)(5), which authorizes a Recipient
to utilize alternative methods (beyond those specifi-
cally identified in the Regulations) to determine[] the
relative availability of DBEs, so long as the alterna-
tive methodology is “based on demonstrable evidence
of local market conditions and… designed to ulti-
mately attain a goal that is rationally related to the
relative availability of DBEs in [the Recipient’s]
market.272
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1-27

In approving the approach taken by IDOT and its
consultant, the court reviewed NERA’s six-step
analysis used “to determine the baseline level of
DBE availability.”273

Statistical studies of discrimination have been at-
tacked on various grounds. However, in Engineer-
ing Contractors Association of South Florida, Inc.,
supra, the plaintiffs’ principal objection to the
county’s evidence was that the disparities had a
neutral explanation—the size of the firms. The ap-
pellate court agreed with the district court that the
anecdotal evidence and the statistical evidence to-
gether were still an insufficient evidentiary founda-
tion.274 Without statistical evidence “anecdotal evi-
dence is not enough to sustain a race-based
remedial program.”275 Because of the lack of evi-
dence to support the program, the court affirmed
the district court’s decision, finding the program to
be unconstitutional.276 Likewise, in Association for
Fairness in Business, Inc.,277 there was “little evi-
dence that the creation of the set-aside program in
this case was predicated on findings of race-based
or gender-based discrimination in the casino indus-
try.”278

c. Factors Applicable to the Narrow Tailoring
Requirement

Summary of Factors Applied by the Courts.—As-
suming that a compelling interest has been demon-
strated for a “race-conscious” approach, the gov-
ernment may use race-conscious programs that
seek both to eradicate discrimination by the gov-
ernmental entity itself and to prevent the public
entity from acting as a “‘passive participant’ in a
system of racial exclusion practiced by elements of
the local construction industry by allowing tax
dollars ‘to finance the evil of private prejudice.’”279

However, the law must be narrowly tailored. Rigid
numerical quotas are not permitted precisely be-
cause they are not narrowly tailored.
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There appear to be four to six factors the courts
commonly consider in deciding whether the law is
narrowly tailored:

(1) the necessity of relief; (2) the efficacy of alterna-
tive, race-neutral remedies; (3) the flexibility of re-
lief, including the availability of waiver provisions;
(4) the relationship of the stated numerical goals to
the relevant labor market; (5) the impact of relief on
the rights of third parties; and (6) the
over[-]inclusiveness or under[-]inclusiveness of the
racial classification.280

In Dallas Fire Fighters Association the Fifth Cir-
cuit only addressed the question of whether the
race-conscious promotions were constitutional, not
the affirmative action policies as a whole.281 The
court acknowledged that

[i]n analyzing race conscious remedial measures we
essentially are guided by four factors: (1) necessity
for the relief and efficacy of alternative remedies; (2)
flexibility and duration of the relief; (3) relationship
of the numerical goals to the relevant labor market;
and (4) impact of the relief on the rights of third par-
ties.282

Race-Neutral Means.—Narrow tailoring means
that a program “discriminates against whites as
little as possible consistent with effective remedia-
tion.”283 Reliance first on race-neutral means is im-
portant in demonstrating that an affirmative action
program for public contracting is narrowly tailored.
Since Adarand the government must show that it
adequately considered “race neutral alternative
remedies” prior to the implementation of a plan
with its race-based presumptions of disadvan-
tage.284 Thus, the Tenth Circuit has emphasized
that the U.S. DOT’s “current, revised regulations
instruct recipients that ‘you must meet the maxi-
mum feasible portion of your overall goal by using
race-neutral means of facilitating DBE participa-
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tion.’”285 As has been noted, “[t]he current regula-
tions also outline several race-neutral means avail-
able to program recipients including helping [DBEs
to] overcome bonding and financing obstacles, pro-
viding technical assistance, and establishing pro-
grams to assist start-up firms, as well as other
methods.”286

In Northern Contracting, supra, the court re-
jected claims that the federal DBE program was
not narrowly tailored, noting, inter alia, that “the
[r]egulations place strong emphasis on ‘the use of
race-neutral means to increase minority business
participation’”287 and “prohibit the use of quotas and
severely limit the use of set asides.”288 As for the
race-conscious aspects of the program, the court
held “that the federal DBE scheme is appropriately
limited to last no longer than necessary;”289 “recipi-
ents may obtain waivers or exemptions from any
requirement;”290 and “[r]ecipients are not required
to set a contract goal on every U.S. DOT–assisted
contract.”291 The court noted that

[i]f a [r]ecipient projects it will not be able to meet its
overall goal using only race-neutral means, it must
establish contract goals to the extent that such goals
will achieve the overall goal. A [r]ecipient may use
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contract goals only on those U.S. DOT–assisted con-
tracts that have subcontracting possibilities.292

In its 2004 opinion, the district court in Northern
Contracting dismissed the case against the federal
defendants but found that there was an issue of
fact as to whether the IDOT program was narrowly
tailored. In an opinion in 2005, the district court
upheld the IDOT DBE program. In regard to race-
neutral means, the court stated that “IDOT’s fiscal
year 2005 plan contains a number of race- and gen-
der-neutral measures designed to achieve the
maximum feasible portion of its overall DBE utili-
zation goal without resort to race- or gender-
conscious measures.”293 IDOT’s measures, inter alia,
included “encourag[ing] participation in IDOT-
contracted work on the part of small businesses,
whether or not they qualify as DBEs.”294

Program Flexibility.—Another factor the courts
consider is the program’s flexibility. The 1999 DBE
regulations have been held to satisfy that test. It is
important that the program’s goals are not rigid
and that a recipient is not actually required to meet
them but “merely that the [recipient] make a good
faith effort to do so….”295 Even so, in Adarand VII,
the court found that the 1996 SCC program, as well
as the present version of the regulations, met the
flexibility test.296

                                                          
292 Northern Contracting, 2004 U.S. Dist. LEXIS 3226,

at **19–20 (citations omitted). Because of the Federal
Circuit’s ruling in Rothe III, 262 F.3d 1306 (Fed. Cir.
2001), the district court had only to consider the “(1) effi-
cacy of race neutral alternatives; (2) the evidence detailing
the relationship between the stated numerical goal of five
percent and the relevant market; and (3) the over- and
under-inclusiveness of the program.” See Rothe IV, 324 F.
Supp. 2d at 847.

293 Northern Contracting, 2005 U.S. Dist. LEXIS 19868,
at *44–45.

294 Id. at *45.
295 Adarand VII, 228 F.3d at 1193.
296 Id. at 1180–81.

The 1996 SCC program, providing a subsidy for the use

of DBEs, is certainly more flexible than the set-asides con-

sidered in either Fullilove or Croson because the program

is not mandatory. It does not require the use of DBEs in

subcontracting against the will of the prime contractor….

Moreover, the 1996 SCC program incorporates an addi-

tional element of flexibility—"the availability of waiver,"—

because any prime contractor is free not to take advantage

of the clause and will never be required to make a "gratui-

tous" choice of subcontractors…. With regard to flexibility,

the 1996 program passes muster under a narrow-tailoring

analysis.

Nothing has changed in this regard from 1996 until the

present that would militate [against] the contrary conclu-

sion. On the contrary, the present version of the regula-

tions [has] increased the flexibility of the government's
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In the 2005 Northern Contracting decision re-
garding whether the IDOT DBE program was nar-
rowly tailored, the district court stated that
“IDOT’s DBE program also retains significant
flexibility through the use of contract-by-contract
goal setting…. IDOT sets individual contract goals
only after considering the nature of the work in-
volved, the geographic area, and the availability of
DBEs in that area.”297

Under- or Over-Inclusiveness.—The program
must be assessed for “under or over-inclusiveness of
the DBE classification.”298 That is, “we must be es-
pecially careful to inquire into whether there has
been an effort to identify worthy participants in
DBE programs or whether the programs in ques-
tion paint with too broad—or too narrow—a
brush.”299 However, in analyzing whether the DBE
program is narrowly tailored, it is not necessary to
“inquire into [the extent of] discrimination against
each particular minority racial or ethnic group.”300

A program must be evaluated regarding its “‘con-
sideration of the use of race-neutral means’ and
whether the program [is] appropriately limited [so
as] not to last longer than the discriminatory ef-
fects it is designed to eliminate.”301

For a classification to be narrowly tailored, it
does not have to include minority individuals who
have themselves suffered discrimination, as well as
“all non-minority individuals who have suffered
disadvantage as well.”302 If that “degree of precise
fit” were required the test would “render strict
scrutiny ‘fatal in fact,’” an unacceptable outcome
given the Supreme Court’s declaration that the
application of the strict scrutiny test is not fatal in
fact.303 As the Rothe IV court stated, Congress di-
rected the affirmative action program at issue in
that case “specifically at individuals affected by

                                                                                   
DBE programs: An express waiver provision has been

added to the current regulations.

Id. (internal citations omitted).
297 Northern Contracting, 2005 U.S. Dist. LEXIS 19868,

at *90.
298 Adarand VII, 228 F.3d at 1177.
299 Id.
300 Id. at 1186.
301 Id. at 1177, quoting Adarand III, 515 U.S. at 237–38.

The appellate court directed its analysis to

Adarand III’s specific questions on remand, and the fore-

going narrow-tailoring factors…: (1) the availability of

race-neutral alternative remedies; (2) limits on the dura-

tion of the SCC and DBE certification programs; (3) flexi-

bility; (4) numerical proportionality; (5) the burden on

third parties; and (6) over- or under-inclusiveness.

Id. at 1177–78.
302 Id. at 1186 (internal citations omitted).
303 Id. (internal citations omitted).

discrimination” with regulations designed “to iden-
tify and eliminate individuals who were not disad-
vantaged and should no longer qualify.”304 Finally,
the DBE program is not over-inclusive based on a
now-discredited argument that the “[r]egulations
‘require[] states to presume literally everyone in
America is socially and economically disadvantaged
except white males.’”305

Duration of the DBE Program.—The revised
regulations, together with the congressional debate
over whether to continue the DBE program by en-
acting TEA-21, demonstrate that the program’s
duration is limited so that it does not last any
“‘longer than the discriminatory effects [they are]
designed to eliminate.’”306

Burden on Third Parties.—TEA-21 and now, pre-
sumably, SAFETEA-LU, and the 1999 regulations
satisfy the next factor—the burden on third par-
ties—in part because limitations have been incor-
porated so that “the subsidy is capped in such a
way to circumscribe the financial incentive to hire
DBEs; after a fairly low threshold the incentive for
the prime contractor to hire further DBEs disap-
pears.”307

Numerical Proportionality.—Next, courts have
considered the factor of numerical proportionality—
“whether the aspirational goals of 5% in the SBA
and 10% participation contained in STURAA,
ISTEA, and TEA-21 are proportionate only if they
correspond to an actual finding as to the number of

                                                          
304 Rothe IV, 324 F. Supp. 2d at 858–59, citing Fullilove,

448 U.S. at 487. The Rothe IV court noted various features
of the program that demonstrated that it was not over-
reaching and specifically targeted individuals affected by
discrimination.

For example, an SDB can only participate in the pro-

gram for a period of nine years. 13 C.F.R. § 124.2. In addi-

tion, the Small Business Administration has placed net

worth caps on individuals participating in the program. 13

C.F.R. § 124.104(c)(2). By placing a cap on individuals that

can participate, the program targets individuals "whose

ability to compete" is no longer impaired. 13 C.F.R. §

124.104. In addition, the presumption of social disabil-

ity can be overcome with credible evidence. 13 C.F.R. §

124.103(c). Likewise, an interested party may protest the

disadvantaged status of an apparently successful SDB. 13

C.F.R. § 124.1017. Thus, these waiver provisions further

support the Court's conclusion that Congress specifically

and narrowly tailored this remedy to its perceived compel-

ling interest.

Id. at 859.
305 Northern Contracting, 2004 U.S. Dist. LEXIS 3226,

at *136.
306 Adarand VII, 228 F.3d at 1177, quoting Adarand III,

515 U.S. at 237–38.
307 Id. at 1183.
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existing minority-owned businesses.”308 The Su-
preme Court in Croson had found that it was
“‘completely unrealistic’” that “‘minorities will
choose a particular trade in lockstep proportion to
their representation in the local population.’”309 The
Tenth Circuit in Adarand found that the record of
past discrimination supported “the government’s
contention that the 5% and 10% goals incorporated
in the statutes at issue here, unlike the set asides
in both Fullilove and Croson, are merely aspira-
tional and not mandatory.”310 In Northern Contract-
ing the court rejected the contention “that the fed-
eral DBE program lacks numerical proportionality,
i.e., that the goal-setting mechanism is not ‘rea-
sonably tied to’ the number of DBEs that are ‘quali-
fied, willing, and able’ to work.”311

d. Evidence Required to Satisfy the Narrow Tailoring
Requirement

This subsection discusses the type and quality of
evidence needed to satisfy strict scrutiny as illus-
trated by two recent cases in which both courts
accepted the federal DBE program as a compelling
governmental interest. The courts recognized also
that the federal program delegated to the states the
actual administration of the program. Thus, the
courts’ scrutiny also focused on whether the two
states’ DBE programs were narrowly tailored to
further the federal government’s compelling inter-
est. Although Congress’s findings were sufficient
evidence to meet the compelling interest prong of
strict scrutiny, the courts required the states to
support their application of a DBE program
through evidence sufficient to justify the need for
the federal DBE program in each state.

In 2005 in Western States the Ninth Circuit ad-
dressed whether TEA-21 violated the Equal Protec-
tion Clause on its face or as applied by the State of
Washington.312 This statute contained race prefer-
ences in the distribution of federally funded trans-
portation contracts. Under TEA-21 federal funds
were provided to the Washington State Department
of Transportation (WSDOT). Use of these funds
required compliance with a minority utilization
provision as discussed below. WSDOT determined
that its projects had to obtain 14 percent minority
participation to comply with this provision. The
                                                          

308 Id. at 1181.
309 Id., quoting Croson, 488 U.S. at 507 (citing Sheet

Metal Workers, 478 U.S. 421, 494 (1986) (O’Conner, J.,
concurring in part and dissenting in part)).

310 Id.
311 Northern Contracting, 2004 U.S. Dist. LEXIS 3226,

at **131–32. See also Northern Contracting, 2005 U.S.
Dist. LEXIS 19868 (upholding IDOT DBE program as
being narrowly tailored).

312 Western States, 407 F.3d at 987.

WSDOT rejected a bid submitted by Western States
for one project and accepted a higher bid by a mi-
nority-owned firm.313

The TEA-21 provision in question stated that
“except to the extent that the Secretary [of U.S.
DOT] determines otherwise, not less than 10 per-
cent of the amounts made available for any pro-
gram under titles I, III, and V of this Act shall be
expended with small business concerns owned and
controlled by socially and economically disadvan-
taged individuals.”314 The U.S. DOT’s regulations,
supra, state that the purpose of the preference pro-
gram is to create a level playing field. As seen, the
regulations define a DBE and permit a rebuttable
presumption of social and economic disadvantage
based on race.315 Although the level of DBE-
participation is determined by the state, the statute
seeks an aspirational goal of 10 percent.316 In de-
termining the level of DBE-utilization under the
regulations, the states are required to apply a two-
step process. First, the state must determine the
availability of DBEs within the state and may com-
pare it to the availability of non-DBEs. Second, this
figure may be adjusted upwards or downwards
when compared to non-DBE firms available in the
state based on the capacity of DBEs to perform
work and based on statistical or anecdotal evidence
of discrimination against DBEs obtained from sta-
tistical disparity studies, discrimination in the
bonding and financing industries, and the present
effect of past discrimination. The process results in
the state’s DBE-utilization goal for the fiscal
year.317

In Western States the Ninth Circuit emphasized
that Congress did not have to put forth evidence
that minorities suffer discrimination in every single
contract.318 The Court held that

[i]n light of the substantial body of statistical and
anecdotal material considered at the time of TEA-
21's enactment, Congress had a strong basis in evi-
dence for concluding that—in at least some parts of
the country—discrimination within the transporta-

                                                          
313 Id.
314 TEA-21, Pub. L. No. 105-178 § 1101(b)(1), 112 Stat.

at 113; see also 49 C.F.R. pt. 26 (1999) (setting forth the
specifics of the minority preference program as promul-
gated by the U.S. DOT).

315 See Western States, 407 F.3d at 988–89; see also 49
C.F.R. §§ 26.1(b), 26.5, 26.67(b), (d).

316 See Western States, 407 F.3d at 989; see also 49
C.F.R. § 26.41(b)–(c).

317 See Western States, 407 F.3d at 989; see also 49
C.F.R. § 26.45(b)–(f).

318 Western States, 407 F.3d at 992.
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tion contracting industry hinders minorities' ability
to compete for federally funded contracts.319

Western States argued that WSDOT offered no
evidence of discrimination in Washington at all.
WSDOT responded by stating that it did not need
to establish independently that its application of
TEA-21 passed this prong of strict scrutiny. Al-
though the court agreed with WSDOT, the court
next inquired into the constitutionality of WSDOT’s
application of the provision.320

In determining whether WSDOT’s application
was narrowly tailored, the court required addi-
tional evidence to justify WSDOT’s application of
the plan. In ascertaining the state’s DBE utiliza-
tion goal under the regulations, WSDOT did not
adjust its DBE utilization figure either for dis-
crimination in the bonding and financing industry
or past or present effects of discrimination because
of a lack of supporting statistical or anecdotal evi-
dence of such discrimination.  Accordingly, the
court held that WSDOT’s application of the DBE
program violated equal protection because
WSDOT’s application of the program was not nar-
rowly tailored to further Congress’s remedial objec-
tive.321

In Northern Contracting, supra, in 2004 the dis-
trict court had earlier upheld the federal DBE pro-
visions and dismissed the federal defendants but
had noted that an inquiry into the state’s applica-
tion of the state’s DBE program was needed to de-
termine whether it was narrowly tailored for pur-
poses of strict scrutiny.322 Because Northern
Contracting sought prospective relief only the court
analyzed the constitutionality of only the most re-
cent IDOT DBE program (2005) to determine
whether the program was narrowly tailored.323 The
court explained that

IDOT is, however, required to demonstrate that its
implementation of the federal DBE program is nar-
rowly tailored to serve the federal program's compel-
ling interest. Specifically, to be narrowly tailored, "a
national program must be limited to those parts of
the country where its race-based measures are de-
monstrably needed." The federal DBE program dele-
gates this tailoring function to the state; thus, IDOT
must demonstrate, as part of the narrowly tailored
prong, that there is a demonstrable need for the im-
plementation of the federal DBE program within its
jurisdiction.324

                                                          
319 Id. at 993.
320 Id. at 995–98.
321 Id. at 999–1002.
322 See Northern Contracting, 2005 U.S. Dist. LEXIS

19868, at **3–4.
323 Id. at **18–19.
324 Id. at **61 (citations omitted).

In ascertaining the state’s DBE utilization goal
as required under the federal provision, IDOT con-
sidered whether DBE availability was artificially
low due to or but for past discrimination. IDOT
commissioned a study to address this possibility
and also considered an independent study, testi-
mony from three esteemed expert witnesses, com-
parison analyses from DBE and non-DBE program
regions, a report on the consequences of having no
goals at all, and the effect of prior IDOT DBE utili-
zation, as well as testimony from public hearings.
All of these sources supported the conclusion that
past discrimination did artificially lower the avail-
ability of DBEs.325 Accordingly, the evidence sup-
ported the use of the DBE program within IDOT’s
jurisdiction. The plan was flexible in its application
and had race neutral requirements. After consid-
ering the evidence proffered by IDOT and its appli-
cation of the program, the district court held that
the program was narrowly tailored as applied.326

e. Whether States Are Required to Make a Separate
Showing to Satisfy Strict Scrutiny

The discussion in the previous subsections has
touched on the issue of whether a state is required
to make a separate showing to satisfy strict scru-
tiny, an issue addressed by the Eighth Circuit in
Sherbrooke Turf.327 It has been held that a state
does not have to establish the compelling-interest
prong independently of Congress’s finding of a
compelling interest, but the state must prove that
its DBE program is narrowly tailored.

In Sherbrooke Turf, the court held, first, that
Congress had a strong basis in the evidence to sup-
port its conclusion that race-based measures were
necessary for the reasons stated by the Tenth Cir-
cuit in Adarand VII. 328 The court rejected the ar-
gument that in enacting TEA-21 the “Congress had
no ‘hard evidence’ of widespread intentional race
discrimination in the contracting industry….”329

Moreover, Sherbrooke Turf and Gross Seed “failed
to present affirmative evidence that no remedial
action was necessary because minority[-]owned
small businesses enjoy non-discriminatory access to
and participation in highway contracts.”330

Second, the Minnesota Department of Transpor-
tation (MnDOT) and Nebraska Department of
Roads (NDOR) did not have to satisfy independ-
ently “the compelling interest aspect of strict scru-

                                                          
325 Id. at **27–42.
326 Id. at **86–92.
327 Sherbrooke Turf, 345 F.3d 964 (8th Cir. 2003).
328 Adarand VII, 228 F.3d at 1165.
329 Sherbrooke Turf, 345 F.3d at 969.
330 Id. at 970.
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tiny review.”331 The court noted that under prior
law (when the 10 percent federal set-aside was
more mandatory and Fullilove, not strict scrutiny,
applied) the Seventh Circuit had held that a con-
tractor could not challenge a grantee state for
“‘merely complying with federal law.’”332 Thus, the
Sherbooke court rejected the plaintiffs’ argument
that the states had to prove independently that
there was a compelling interest for the program
because of discrimination:

[i]f Congress or the federal agency acted for a proper
purpose and with a strong basis in the evidence, the
program has the requisite compelling government in-
terest nationwide, even if the evidence did not come
from or apply to every State or locale in the Nation.
Thus, we reject appellants' contention that their fa-
cial challenges to the DBE program must be upheld
unless the record before Congress included strong
evidence of race discrimination in construction con-
tracting in Minnesota and Nebraska. On the other
hand, a valid race-based program must be narrowly
tailored, and to be narrowly tailored, a national pro-
gram must be limited to those parts of the country
where its race-based measures are demonstrably
needed. To the extent the federal government dele-
gates this tailoring function, a State's implementa-
tion becomes critically relevant to a reviewing court's
strict scrutiny. Thus, we leave this question of state
implementation to our narrow tailoring analysis.333

Although Congress did not need to have “strong
evidence of race discrimination in construction con-
tracting in Minnesota and Nebraska,” the court
agreed that, with respect to the issue of whether a
program was narrowly tailored, “a national pro-
gram must be limited to those parts of the country
where its race-based measures are demonstrably
needed.”334 Thus, although a state DOT may not
need to make a separate showing to satisfy the
compelling-interest prong of the strict scrutiny test,
the state would have to show that the program was
narrowly tailored.335

Sherbrooke and Gross Seed argued that the Min-
nesota and Nebraska DBE programs were not nar-
rowly tailored.336 However, both states had commis-
sioned studies of their highway contracting
markets before adopting overall goals for DBE par-
ticipation for federally assisted highway projects in
FY 2001. With Sherbrooke Turf and Gross Seed
unable to offer better data the court ruled that both
programs were narrowly tailored.337 Similarly, the

                                                          
331 Id.
332 Id. (citations omitted).
333 Id. at 970–71 (emphasis supplied).
334 Id. at 971.
335 Id.
336 Id. at 973.
337 See id. For example, in Minnesota:

Ninth Circuit has ruled that “‘to the extent the fed-
eral government delegates this tailoring function, a
State’s implementation becomes critically relevant
to a reviewing court’s strict scrutiny.’”338 The court
discussed how in the Sherbrooke Turf case it was
shown that “[b]oth Minnesota and Nebraska had
hired outside consulting firms to conduct statistical
analyses of the availability and capacity of DBEs in
their local markets….”339

In contrast, in the Western States case, there was
no evidence, statistical or otherwise, of discrimina-
tion in the state’s transportation contracting indus-
try.340 Under the law, however, “each of the princi-
pal minority groups [that were] benefited by
Washington’s DBE program…must have suffered
discrimination in the state.”341 In Western States,
the court reviewed how WSDOT had arrived at its
final DBE utilization goal of 14 percent, but the
department “did not make any adjustment to its
base figure to reflect the effects of past or present
discrimination because it lacked any statistical
studies evidencing such discrimination.”342 The
court pointed out various problems with the gov-
ernment’s evidence. For example, the “disparity
between the proportion of DBE performance on
contracts that include[d] affirmative action compo-
nents and those without such provisions does not
provide any evidence of discrimination against
DBEs.”343 Other evidence was “oversimplified,” be-
cause it did “not account for factors that may affect
the relative capacity of DBEs to undertake con-
tracting work.”344 Finally, there was no anecdotal
evidence of discrimination in the industry.345

In its 2005 decision in Northern Contracting, su-
pra, the district court held that IDOT’s DBE pro-
                                                                                   

[F]ollowing promulgation of the current DOT regula-
tions, MnDOT commissioned National Economic Research
Associates (NERA) to study the highway contracting mar-
ket in Minnesota. NERA first determined that DBEs made
up 11.4 percent of the prime contractors and subcontrac-
tors in the highway construction market. See 49 C.F.R. §
26.45(c) (Step 1). Of this number, 0.6 percent were minor-
ity-owned and 10.8 percent women-owned. Based upon its
analysis of business formation statistics, NERA next esti-
mated that the number of participating minority[-]owned
businesses would be 34 percent higher in a race-neutral
market. Therefore, NERA adjusted its DBE availability
figure from 11.4 to 11.6 percent. See 49 C.F.R. §
26.45(c) (Step 1). Based on Nora’s study, MnDOT adopted
an overall goal of 11.6 percent DBE participation for fed-
erally assisted highway projects in fiscal year 2001. Id.

338 Western States, 407 F.3d at 997, quoting Sherbrooke
Turf, 345 F.3d at 971.

339 Id. at 997.
340 Id. at 998–99.
341 Id. at 999.
342 Id. at 999.
343 Id. at 1000.
344 Id.
345 Id. at 999.
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gram was narrowly tailored to achieve the federal
government’s compelling interest, which the court
had upheld earlier when dismissing the claim of
Northern Contracting against the federal defen-
dants.346

In sum, a recipient state “need not establish a
distinct compelling interest before implementing
the federal DBE program.”347 However, “a
[r]ecipient’s implementation of the federal DBE
program must be analyzed under the narrow tai-
loring analysis….”348

4. Relationship of Federal DBE Requirements to
State Constitutional Provisions

At least one case has addressed the issue of the
relationship of the federal DBE requirements un-
der 10 C.F.R. § 1040, et seq. (1998 Equal Business
Opportunity Program) and a state constitutional
provision prohibiting governmental affirmative
action except in a narrow instance.

In C&C Construction, Inc. v. Sacramento Mu-
nicipal Utility District,349 the Sacramento Municipal
Utility District (SMUD) appealed a summary
judgment in favor of the plaintiff contractor for
declaratory and injunctive relief. The contractor
alleged that the district's affirmative action pro-
gram violated Article 1, Section 31(a) of the Cali-
fornia Constitution, an amendment resulting from
a voter initiative. SMUD conceded that its affirma-
tive action program discriminated in favor of mi-
norities but argued that the program fell within the
exception of California Constitution Article I, Sec-
tion 31(e) for measures required to maintain eligi-
bility for the receipt of federal funds. The trial court
found that SMUD had failed to produce evidence of
express federal contractual conditions, laws, or
regulations that made approval of federal funds
contingent upon race-based discrimination.

C&C challenged SMUD’s 1998 affirmative action
program on the basis that it violated Section 31 of
the California Constitution, an amendment adopted
as Proposition 209 in 1996 as the California Civil
Rights Initiative. Article 31(a) provides: “The state
shall not discriminate against, or grant preferential
treatment to, any individual or group on the basis
of race, sex, color, ethnicity, or national origin in
the operation of public employment, public educa-
tion, or public contracting.” The court noted that it
had been held that “a municipal contracting
scheme that requires preferential treatment on the

                                                          
346 Northern Contracting, 2005 U.S. Dist. LEXIS 19868.
347 Northern Contracting, 2004 U.S. Dist. LEXIS 3226,

at *138.
348 Id. at *139.
349 18 Cal. Rptr. 3d 715, 122 Cal. App. 4th 284 (Cal.

App., 3d Dist. 2004).

basis of race or gender violates this provision.”350

However, an exception stated that “[n]othing in
this section shall be interpreted as prohibiting ac-
tion which must be taken to establish or maintain
eligibility for any federal program, where ineligi-
bility would result in a loss of federal funds to the
State.”351

The Superior Court of Sacramento County had
ruled in favor of C&C’s complaint for declaratory
and injunctive relief, because the program violated
the California Constitution Article 1, Section § 3(a).
The appellate court affirmed. At issue was whether
SMUD had offered substantial evidence that its
race-based program was necessary to maintain fed-
eral funding. Although SMUD had conducted dis-
parity studies, it had actually done so “to assess []
whether the requisite factual conditions existed
within SMUD’s geographic market area to justify
remedial discrimination in the form of race-based
affirmative action program.”352 The studies did not
assess race-neutral methods. The appellate court
noted that “[s]ection 31 is similar to, but not syn-
onymous with, the equal protection clause of the
federal Constitution. Under equal protection prin-
ciples, state actions that rely upon suspect classifi-
cations must be tested under strict scrutiny to de-
termine whether there is a compelling
governmental interest.”353 However, “[s]ection 31
allows no compelling interest exception.”354 As seen,
the only exception is for the use of race-based gov-
ernmental action to maintain eligibility for federal
funds.

C&C’s complaint alleged “that SMUD’s affirma-
tive action program violate[d] section 31 because it
[gave] preferential treatment to contractors on the
basis of race.”355 SMUD was unable to show that its
affirmative action program was required as a con-
dition to maintaining eligibility for federal funds.
The court reviewed various federal laws, including
those pertaining to the U.S. DOT. In every case,
the court found no federal law that required SMUD
to use race-based measures. For example, under
the applicable regulations, the U.S. DOT does not
require race-based affirmative action, even though
it allows such action.356

The court held that “the governmental agency
must have substantial evidence that it will lose
federal funding if it does not use race-based meas-

                                                          
350 C&C Construction, 18 Cal. Rptr. 3d at 718, citing Hi-

Voltage Wire Works v. City of San Jose, 24 Cal. 4th 537,
565, 101 Cal. Rptr. 2d 653, 12 P.3d 1068 (2000).

351 CAL. CONST. art. I, § 31(e).
352 C&C Construction, 18 Cal. Rptr. 3d at 718.
353 Id. at 719.
354 Id. (citation omitted).
355 Id. at 722.
356 Id. at 730–31, citing 49 C.F.R. § 21.5(b)(7) (2003).



1-34

ures and must narrowly tailor those measures to
minimize race-based discrimination.”357 SMUD,
however, did not “study whether race-neutral pro-
grams would suffice,” nor did SMUD prove that
there were any federal laws concerning the distri-
bution of federal money to the states that required
race-based measures.358 The court stated that “the
disparity studies were designed to determine
whether the Supreme Court decision in Croson
permitted race-based affirmative action….”359 How-
ever, “SMUD cannot impose race-based affirmative
action unless it can establish that it cannot reme-
diate past discrimination with race-neutral meas-
ures. The California Constitution requires the state
agency to comply with both the federal laws and
regulations and section 31, subdivision (a), if possi-
ble.”360

In sum, to discriminate based on race a state en-
tity had to have substantial evidence that it would
lose federal funding if it did not use race-based
measures. Moreover, such measures had to be nar-
rowly tailored to minimize race-based discrimina-
tion. In C&C Construction, Inc. the court held that
the definition of "discrimination" in Section 8315 of
the California Government Code was ineffective.
The court reviewed the federal regulations that
required affirmative action to remediate past dis-
crimination and noted that affirmative action could
be either race-based or race-neutral; SMUD could
not impose race-based affirmative action without a
showing that race-neutral measures were inade-
quate.

The court affirmed the lower court’s judgment
and issuance of a permanent injunction in favor of
the contractor on its complaint alleging that the
district's affirmative action program violated Arti-
cle 31(a) of the California Constitution.361

5. Affirmative Action in Hiring and Promotions
Although not involving affirmative action in

public contracting, there are recent cases in which
the issue was affirmative action in hiring and pro-

                                                          
357 Id. at 723.
358 Id. at 724, 732.
359 Id. at 732.
360 Id. at 733.
361 Id. at 727. The court stated that

[I]n California, the People are sovereign, whose power
may be exercised by initiative…. By adopting section 31,
the People have determined, by implication, that special
measures are not only unnecessary to ensure human
rights and fundamental freedoms in California, but inimi-
cal to those principles. Therefore, “special measures,” in
the form of exceptions to the plain meaning of “discrimina-
tion,” are not permitted in California, even under the Con-
vention. Certainly, SMUD does not have the authority to
determine otherwise, contrary to the sovereign's will.

Id. (internal citations omitted).

motions. For example, in Majeske v. City of Chi-
cago362 the Chicago Police Department had “devel-
oped a plan to increase the number of minorities
promoted to detective” by dividing the candidates
into three groups of white, African American, and
Hispanic members.363 The candidates that scored in
the top 17 percent of each group took the written
test for promotion.364 The court accepted the city’s
“persuasive statistical evidence” of past discrimina-
tion.365 There was persuasive statistical data and
anecdotal evidence that adequately established
past discrimination by the defendant; remedying
such discrimination was a compelling governmen-
tal interest that justified the defendant's affirma-
tive action plan; and the city’s plan on promotions
was narrowly tailored. The court affirmed the dis-
trict court’s ruling and upheld the city’s affirmative
action plan as being constitutional.366

Similarly, in Dallas Fire Fighters Association v.
City of Dallas, Texas the Fifth Circuit considered a
case dealing with affirmative action policies that
permitted race- and gender-based out-of-rank pro-
motions and a fire chief’s appointment of an African
American under the policy.367 The fire department’s
promotional system dealt with several factors: ex-
amination scores at each level of rank, conduct is-
sues, and race and gender considerations.368 Race
and gender factored into the promotional process in
an attempt to increase minority and female repre-
sentation in the fire department over nonminority,
male firefighters, even though this group scored
higher than females or minority candidates.369 The
claimants protested the race- and gender-based
promotions, while a fourth group protested the
promotion of an African American to deputy chief
in 1990.370 The district court granted summary
judgment in favor of the Dallas firefighters, finding
both constitutional and statutory violations.371

The Fifth Circuit held that the race-based, out-of-
rank plan violated the Equal Protection Clause of
the Fourteenth Amendment because it lacked suffi-
cient findings of “egregious and pervasive discrimi-
nation or resistance to affirmative action.”372 The
level of discrimination did not rise to one that
showed a compelling governmental interest of

                                                          
362 218 F.3d 816 (7th Cir. 2000).
363 Majeske, 218 F.3d at 818.
364 Id.
365 Id. at 820.
366 Id. at 826.
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F.3d 438, 438 (5th Cir. 1998).
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372 Id. at 441.
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remedying the present effects of past discrimina-
tion.373 The court noted that Dallas pointed to sev-
eral features of the promotional plan that weighed
in favor of its constitutionality, e.g., (1) only quali-
fied individuals are promoted; (2) the Dallas Fire
Department uses banding of test scores to ensure
that the beneficiaries of the out-of-rank promotions
are equally qualified to those whom they pass over;
(3) the affirmative action plan under which the
promotions are made lasts only 5 years; (4) the af-
firmative action promotions to a rank will cease
when the manifest imbalance in the rank is elimi-
nated; and (5) only 50 percent of annual promotions
to a rank may be made under the affirmative action
plan.374

The court responded by stating that “they are not
enough to overcome the minimal record evidence of
discrimination that is sufficient to support only the
use of less intrusive alternative remedies.”375 Addi-
tionally, the court held that the gender-based, out-
of-rank promotions violated the Equal Protection
Clause because the evidentiary burden for evidence
of gender discrimination at the fire department or
in the industry itself was not met. Even though the
appellate court applied the less exacting standard
of intermediate scrutiny to gender-based discrimi-
nation, the court could not find that the promotions
were substantially related to an important govern-
mental interest as required under the standard.376

On the other hand, the appointment of an Afri-
can American to deputy chief was not based on the
affirmative action policies but was merely one fac-
tor in the consideration and was permissible under
Title VII.377 The validity of the appointment de-
pended on whether it was “justified by a manifest
imbalance in a traditionally segregated job category
and whether the appointment unnecessarily tram-
meled the rights of nonminorities or created an
absolute bar to their advancement.”378 The court
found there was a lack of evidence to establish that
claim, finding that the African American was ap-
pointed for more reasons than just his race and
that no rights of nonminorities were barred abso-
lutely or were unnecessarily trammeled.379

6. The University of Michigan Cases
Although not involving DBE programs, two cases

involving the University of Michigan's affirmative
action plans must be noted as they are the Su-

                                                          
373 Id.
374 Id. at 441 n.13.
375 Id.
376 Id. at 442.
377 Id. at 442–43.
378 Id. at 442, citing Johnson v. Transp. Agency, 480 U.S.

616, 107 S. Ct. 1442, 94 L. Ed. 2d 615 (1987).
379 Id. at 442–43.

preme Court's most recent rulings on the subject.
The Supreme Court held to the view of the plural-
ity opinion in Bakke that diversity is a compelling
governmental interest for the purposes of the strict
scrutiny analysis. Although the Court avoided lim-
iting diversity solely to education, there is no indi-
cation as yet that diversity is a permissible compel-
ling governmental interest in the realm of public
contracting.

In Grutter v. Bollinger380 the Michigan Law
School denied admission to Grutter, a well-
qualified, white female. Grutter alleged that the
law school discriminated against her through its
admission policy, which considered race as one of
many factors in the application process.381 As it
stands, quotas are impermissible, yet a holistic as-
sessment of applicants for the purpose of diversity
is permissible. In Grutter the Court considered vo-
luminous evidence on the benefits derived from
having diversity. Michigan Law School based its
affirmative action policy on Justice Powell's opinion
in Bakke, which permitted race consideration if
race were only one of many elements used for as-
certaining the compelling state interest of attaining
a diverse student body. According to the Court,
diversity attaches itself in a unique way to the edu-
cational process.

In Grutter the law school's alleged objective was
to obtain the educational benefits that are derived
from a diverse student body. The objective was not
to ameliorate past discrimination or societal dis-
crimination. In brief, the plan sought to obtain a
critical mass of minority students; the law school's
application process considered “soft variables,” and
these variables included the applicant's under-
graduate institution's quality and the race of the
applicant or other types of diversity, such as life
experience and socioeconomic background. The
plan placed substantial weight on these latter con-
siderations in the admissions process in attempting
to attain a critical mass of minority students.382

The Court has found diversity to be a compelling
governmental interest, fulfilling one of the prongs
for the strict scrutiny analysis; nevertheless, the
means for attaining that interest must be narrowly
tailored. Michigan Law School did not set a number
of minority students sought by the law school.383

The school's goal was to achieve a critical mass by
recruiting minority applicants who, based on the
“fixed” requirements, would not have been consid-
ered for admission.

                                                          
380 539 U.S. 306, 123 S. Ct. 2325, 156 L. Ed. 2d 304

(2003).
381 Id. at 316–17.
382 Id. at 319.
383 Id. at 318–19.
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The Court also considered the context and rele-
vant differences of the affirmative action plan,
principles derived from Gomillion v. Lightfoot384

and Adarand III,385 respectively. As for relevant
differences, the Court in Adarand III had stated:

Justice Stevens concurs in our view that courts
should take a skeptical view of all governmental ra-
cial classifications. He also allows that “nothing is
inherently wrong with applying a single standard to
fundamentally different situations, as long as that
standard takes relevant differences into account.”
What he fails to recognize is that strict scrutiny does
take “relevant differences” into account—indeed,
that is its fundamental purpose…. [T]o the contrary,
it evaluates carefully all governmental race-based
decisions in order to decide which are constitution-
ally objectionable and which are not…. And Justice
Stevens himself has already explained in his dissent
in Fullilove why “good intentions” alone are not
enough to sustain a supposedly “benign” racial clas-
sification….386

In Grutter, by taking into account the context
and relevant differences of the school's policies, the
majority opinion effectively limited the application
of its decision more or less to education. However,
the Court's reasoning may provide insight into the
constitutionality of affirmative action when diver-
sity is believed to be a compelling government in-
terest and indicate acceptable means by which a
plan may be narrowly tailored to achieve this inter-
est. The law school claimed race-neutral alterna-
tives would have a detrimental effect on the ability
of the school to have a diverse student body.387 The
Court did not require exhaustion of race-neutral
alternatives to be in accordance with narrow tai-
loring. Cautioning about the use of race-based pref-
erences, the Court again required that affirmative
action plans must not unduly burden individuals
who are not a part of the favored racial group.388

The Court recognized that the Fourteenth Amend-
ment's objective was to bring an end to any type of
discrimination based on race and created a sunset
provision of 25 years.389 In light of individualistic
review of applicants, supported by significant re-
search attesting to the educational benefits of a
diverse student body, the Court found that the pol-
icy did not violate the Equal Protection Clause.390

The Court relied on evidence from numerous busi-
nesses such as 3M and GM, as well as from high-
ranking retired military officers and from civilian
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leaders. In dissent, Chief Justice Rehnquist argued
that the law school’s program was merely a guise
for racial balancing.391

In Gratz v. Bollinger392 Gratz and Hamacher were
denied admission to the University of Michigan's
undergraduate program even though both were
qualified for acceptance. The Court held, in a six to
three decision with five separate opinions, that the
university's undergraduate admission policies vio-
lated the Equal Protection Clause, Title VI of the
Civil Rights Act of 1964, and 42 U.S.C. § 1981 in
that the university's use of race was not narrowly
tailored in its pursuit of diversity.393

In Gratz, the university used a point system,
awarding an applicant up to a maximum of 150
points based on several predictable categories.
However, there was one category called “miscella-
neous” that automatically awarded 20 points based
upon the applicant's membership in an under-
represented minority-status group or socioeconomi-
cally disadvantaged group; attendance at a high
school with a predominantly under-represented
minority population; or under-representation in the
unit to which the student was applying.394 The Ad-
missions Review Committee could flag an applica-
tion if it did not pass the initial screening but
showed promise.395

The Court did not question the legitimacy of the
university's interest. Rather, the Court questioned
whether the means were narrowly tailored to
achieve the interest in attaining educational diver-
sity.396 The Court stated that “the result of the
automatic distribution of 20 points is that the Uni-
versity would never consider student A's individual
background, experiences, and characteristics to
assess his individual ‘potential contribution to di-
versity….’ Instead, every applicant like student A
would simply be admitted.”397 The applicants must
be placed on the same footing for consideration, but
this does not mean according them the same
weight.398

With the uncertainty of Bakke and Justice Pow-
ell's concurring opinion on the legitimacy of diver-
sity as a compelling governmental interest, in Grut-
ter and Gratz the Court again faced the issue of
affirmative action plans in higher education.399 In
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all three cases, Bakke, Grutter, and Gratz, the ap-
pellants provided evidence of the benefits of diver-
sity to support the use of race in admissions. In
Grutter the Court addressed the issue of whether
diversity is a compelling governmental interest,
which had previously divided the circuits.400 Be-
cause of the large amount of evidence submitted by
the appellant and third parties, the Court deferred
to the appellant and accepted its conclusion that
diversity was a compelling governmental interest
while still applying the legal standard of strict
scrutiny.401

Bakke arguably provided clear insight concerning
the answer to the above question, but the Court's
jurisprudence did not provide much insight con-
cerning how to demonstrate the need for diversity
and the benefits that are derived from diversity. In
Grutter the appellant primarily met its evidentiary
burden through expert testimony and reports. The
university explained the need and importance of
diversity but, arguably more importantly, ex-
plained the limited use for which race was em-
ployed in achieving diversity.402 Additionally, nu-
merous higher education institutions, major
American businesses, high-ranking retired officers,
and civilian leaders of the United States military
submitted amici curiae briefs in support of the
benefits that flow from diversity, stating that the
“skills needed in today's increasingly global mar-
ketplace can only be developed through exposure to
widely diverse people, cultures, ideas, and view-
points.”403

                                                          
400 Grutter, 539 U.S. at 322 (stating the question as one

“[w]hether diversity is a compelling interest that can jus-
tify the narrowly tailored use of race in selecting appli-
cants for admission to public universities”); compare Hop-
wood v. Texas, 78 F.3d 932 (5th Cir. 1996) (holding that
diversity is not a compelling state interest); Smith v. Uni-
versity of Wash. Law Sch., 233 F.3d 1188 (9th Cir. 2000)
(holding that diversity is a compelling state interest).

401 Grutter, 539 U.S. at 328 (holding that diversity is a
compelling governmental interest and deferring to the
educational judgment of the Law School as fact, with its
conclusion substantiated by third parties amici).

402 For example, the Court noted that the program did
not restrict the types of diversity, define diversity solely in
terms of racial and ethnic status, treat the competition
among all students for admissions insensitively, act as a
quota, operate as a percentage, or act as a remedial
scheme. See generally id. at 328.

403 Id. at 330–31 (stating that the Court recently ac-
knowledged the “overriding importance of preparing stu-
dents for work and citizenship, describing education as
pivotal to ‘sustaining our political and cultural heritage’
with a fundamental role in maintaining the fabric of soci-
ety.”)

Although not involving a federal or state DBE
program as discussed in this report, the Grutter
and Gratz cases as of this writing are nevertheless
the latest decisions of the Supreme Court on the
matter of affirmative action.

C. LAWS PROHIBITING DISCRIMINATION
IN TRANSPORTATION PROJECTS

1. Statutory and Regulatory Framework

a. Title VI, Section 601 of the Civil Rights Act of
1964

Civil rights issues arise when public transporta-
tion officials plan highways and related projects
that are alleged to affect minority or ethnic groups
on a discriminatory basis. The primary law is Title
VI of the Civil Rights Act of 1964. Section 601 of
the Act provides that “[n]o person in the United
States shall, on the ground of race, color, or na-
tional origin, be excluded from participation in, be
denied the benefits of, or be subjected to discrimi-
nation under any program or activity receiving
Federal financial assistance.”404

The Supreme Court has interpreted Section 601
as proscribing only “intentional” discrimination.405

In South Camden Citizens in Action v. New Jersey
Department of Environmental Protection406 the dis-
trict court stated that "[i]n order to state a claim
upon which relief can be granted under either 601
of Title VI or the Equal Protection Clause of the
Fourteenth Amendment and § 1983, a party must
allege that he or she was the target of purposeful,
invidious discrimination.”407 In Alexander v. Sando-
val408 the Supreme Court held that, first, “private
individuals may sue to enforce § 601 of Title VI and
obtain both injunctive relief and damages”409 and
“[s]econd, it is similarly beyond dispute—and no
party disagrees—that § 601 prohibits only inten-
tional discrimination.”410

As one article explains,

[t]he Court has stated that "the reach of Title VI's
protection extends no further than the Fourteenth
Amendment." To succeed, the plaintiffs must demon-
strate that they were the target of purposeful or in-

                                                          
404 42 U.S.C. § 2000d.
405 Alexander v. Choate, 469 U.S. 287, 293, 105 S. Ct.

712, 716, L. Ed. 2d 661, 667 (1985).
406 254 F. Supp. 2d 486, 495 (D. N.J. 2003).
407 South Camden Citizens in Action, 254 F. Supp. 2d at

495.
408 532 U.S. 275, 121 S. Ct. 1511, 149 L. Ed. 2d 517

(2001).
409 Id. at 279–80 (citation omitted).
410 Id. at 280 (citations omitted).



1-38

vidious discrimination. It is not enough that the law
has a disproportionately adverse effect upon a racial
minority; rather, to be unconstitutional under the
Equal Protection Clause, the disproportionate ad-
verse impact must be traced to a discriminatory pur-
pose….

"[D]isproportionate impact is not irrelevant, but it is
not the sole touchstone of an invidious racial dis-
crimination." In fact, when the disproportionate im-
pact is essentially an unavoidable consequence of a
legitimate legislative policy, the "inference simply
fails to ripen into proof." Thus, allegations of dispa-
rate impact alone provide an insufficient basis for re-
lief under either section 601 of Title VI or 1983.411

In an earlier case, Alexander v. Choate,412 in-
volving Section 504 of the Rehabilitation Act of
1973, the Supreme Court ruled that the section
only prohibited intentional discrimination, not dis-
crimination of the disparate impact variety. In
Choate, the state had reduced the number of an-
nual days of inpatient hospital care covered by the
state Medicaid program. The petitioners alleged
that both the 14-day limitation and in fact any
limitation on inpatient coverage would disparately
affect the handicapped. The petitioners alleged a
violation of Section 504 of the Rehabilitation Act of
1973.413 Section 504 provides that “[n]o otherwise
qualified handicapped individual…shall, solely by
reason of her or his handicap, be excluded from the
participation in, be denied the benefits of, or be
subjected to discrimination under any program or
activity receiving Federal financial assistance.”414

Although the reduction had more impact on the
handicapped, the Court agreed with the State of
Tennessee that Section 504 reaches only purposeful
discrimination.

In Choate, the Court noted that in Guardians As-
sociation v. Civil Service Commission of New York
City,415 the Court

confronted the question whether Title VI of the Civil
Rights Act of 1964, 42 U. S. C. § 2000d et seq., which
prohibits discrimination against racial and ethnic
minorities in programs receiving federal aid, reaches
both intentional and disparate-impact discrimina-
tion. No opinion commanded a majority in Guardi-
ans, and Members of the Court offered widely vary-
ing interpretations of Title VI. Nonetheless, …the
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Court held that Title VI itself directly reached only
instances of intentional discrimination.416

The Court in Choate also said that in the case of
discrimination against the handicapped, the dis-
crimination is usually the result “not of invidious
animus, but rather of thoughtlessness and indiffer-
ence—of benign neglect.”417

On the other hand, the Choate Court, noting that
courts of appeals had held under some circum-
stances that Section 504 reaches disparate impact
legislation, stated that the Court “assume[d] with-
out deciding that § 504 reaches at least some con-
duct that has an unjustifiable disparate impact
upon the handicapped.”418 The Court, however, re-
jected the respondents’ disparate impact claims,
observing that in Southeastern Community College
v. Davis,419 the Court had stated “that § 504 does
not impose an ‘affirmative-action obligation on all
recipients of federal funds.’”420

In sum, Section 601 of Title VI may be invoked
only in instances of intentional discrimination.

b. Disparate Impact Regulations Under Title VI,
Section 602

Title VI, Section 602 provides in pertinent part
that

[e]ach Federal department and agency which is em-
powered to extend Federal financial assistance to
any program or activity…is authorized and directed
to effectuate the provisions of section 2000d of this
title with respect to such program or activity by is-
suing rules, regulations, or orders of general appli-
cability which shall be consistent with achieve-
ment of the objectives of the statute authorizing
the financial assistance in connection with which the
action is taken.421

Under Title VI of the Civil Rights Act of 1964,422

as well as Title VII of the Civil Rights Act of 1968423

and other statutes and regulations, the U.S. DOT
promulgated rules to effectuate Title VI424 and pro-
vided guidelines for the Federal Highway Admini-
stration’s (FHWA) Title VI compliance program
and review of that program relative to the Federal-
aid highway program.425 However, as discussed in
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the next section, the Supreme Court has held that
no private right of action exists to enforce the dis-
parate impact regulations and policies.426 Nonethe-
less, transportation officials need to be aware of
other civil rights–related laws and regulations that
are implicated by their decisions regarding projects
and planning. The regulations issued pursuant to
Section 602 of Title VI are implicated when “a re-
cipient, in violation of agency regulations, uses a
neutral procedure or practice that has a disparate
impact on protected individuals, and such practice
lacks a substantial legitimate justification.”427

The U.S. DOT is obligated “to assure that possi-
ble adverse economic, social, and environmental
effects relating to any proposed project on any Fed-
eral-aid system have been fully considered in de-
veloping such project, and that the final decisions
on the project are made in the best overall public
interest….”428 Federal regulations achieve these
goals by requiring state transportation agencies to
give “state assurances” of being in compliance with
Title VI when federal assistance is sought with re-
spect to proposed highway projects.429 Compliance is
accomplished by requiring state highway agencies
to engage in a number of other “state actions,” in-
cluding the establishment and staffing of a respon-
sible civil rights unit.430

Part 21 of Title 49 of the C.F.R. gives effect to Ti-
tle VI in that “no person in the United States shall,
on the grounds of race, color, or national origin, be
excluded from participation in, be denied the bene-
fits of, or be otherwise subjected to discrimination
under any program or activity receiving Federal
financial assistance from the Department of Trans-
portation.”431 Part 200 of Title 23 of the C.F.R. es-
tablishes a Title VI compliance program and a re-
view procedure for it, thereby seeking to effectuate
the purpose of 49 C.F.R. Part 21.

                                                                                   
agreement. See 23 C.F.R. § 200.3. 23 C.F.R. pt. 200 seeks
additionally to ensure compliance with 49 C.F.R. pt. 21
and related statutes and regulations. See 23 C.F.R. §
200.7. In addition, the Uniform Relocation Assistance and
Real Property Acquisition Policies Act “establishes a uni-
form policy for the fair and equitable treatment of persons
displaced as a direct result of programs or projects under-
taken by a Federal agency or with Federal financial assis-
tance….” 42 U.S.C. § 4621(b).

426 Alexander v. Sandoval, 532 U.S. 275, 121 S. Ct. 1511,
149 L. Ed. 2d 517 (2001).
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428 23 U.S.C. § 109(h).
429 Id. § 200.9(a).
430 Id. § 200.9(b)(1).
431 49 C.F.R. § 21.1, quoting 42 U.S.C. § 2000d (Title VI).

U.S. DOT regulations are representative of how
departments and agencies of the federal executive
branch have given effect to federal law on disparate
impact. U.S. DOT regulations provide that partici-
pants in such programs

may not, directly or through contractual or other ar-
rangements, utilize criteria or methods of admini-
stration which have the effect of subjecting persons
to discrimination because of their race, color, or na-
tional origin, or have the effect of defeating or sub-
stantially impairing accomplishment of the objec-
tives of the program with respect to individuals of a
particular race, color, or national origin.432

The regulations also state that,

[i]n determining the site or location of facilities, a re-
cipient or applicant may not make selections with
the purpose or effect of excluding persons from, de-
nying them the benefits of, or subjecting them to dis-
crimination under any program to which this regula-
tion applies, on the grounds of race, color, or national
origin; or with the purpose or effect of defeating or
substantially impairing the accomplishment of the
objectives of the Act or this part.433

Although 49 C.F.R. § 21.19 provides for judicial
review pursuant to the limitations of Title VI, as
discussed in the next section, the Supreme Court
has held that disparate impact regulations promul-
gated pursuant to Title VI do not give rise to a pri-
vate right of action. Thus, the sole remedy available
to individuals alleging that there has been a dispa-
rate impact exists under the regulations and proce-
dures described in part C hereafter.

c. Requirements Under Executive Order 12898
(1994)

As seen, § 2000d-1 may operate as a sword
against intentional discrimination but not against
disproportionate or adverse impact.434

On February 11, 1994, President Clinton issued
Executive Order 12898 entitled Federal Actions to
Address Environmental Justice in Minority Popula-
tions and Low-Income Populations.435 The Order
seeks to identify and address “disproportionately
high and adverse human health or environmental
effects of [federal agency] programs, policies, and
activities on minority populations and low-income
populations.”436 The Order created an interagency
working group, which includes the head of the U.S.
DOT.437 The Order, moreover, required each federal
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agency to implement an agency strategy that would
at a minimum

(1) promote enforcement of all health and envi-
ronmental statutes in areas with minority popula-
tions and low-income populations;

(2) ensure greater public participation;
(3) improve research and data collection relating

to the health of and environment of minority
populations and low-income populations; and

(4) identify differential patterns of consumption
of natural resources among minority populations
and low-income populations.438

The effect of the Order is to require federal agen-
cies to approach and combat directly disproportion-
ate and adverse effects to human health by their
programs, policies, and activities on minority and
low-income populations. The Order results in in-
ternal agency reflection that is reviewed by other
agencies and the U.S. Environmental Protection
Agency.439 The Order does not create a private right
of action and is intended solely to improve the in-
ternal management of the executive branch.440

Section 2-2 of the Order uses language similar to
that found in 42 U.S.C. § 2000d, stating that

[e]ach Federal agency shall conduct its programs,
policies, and activities that substantially affect hu-
man health or the environment, in a manner that
ensures that such programs, policies, and activities
do not have the effect of excluding persons (including
populations) from participation in, denying persons
(including populations) the benefits of, or subjecting
persons (including populations) to discrimination
under[] such[] programs, policies, and activities[] be-
cause of their race, [c]olor, or national origin.441

2. No Private Right of Action Under Disparate
Impact Regulations

Although the Supreme Court on several occa-
sions has addressed the scope of Title VI during the
last 20 years,442 the Court did not decide until 2001
whether under Title VI there was a private right of
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action to enforce the disparate impact regulations
promulgated under Title VI.443 There is no private
right of action.

In Alexander v. Sandoval,444 the issue was
“whether private individuals may sue to enforce
disparate impact regulations promulgated under
Title VI of the Civil Rights Act of 1964.”444a The
plaintiff had claimed that Alabama's English-only
driver's license examination violated disparate im-
pact regulations. The Court declared that it was
not addressing whether the regulations were
“authorized by § 602 [of Title VI], or whether the
courts below were correct to hold that the English-
only policy had the effect of discriminating on the
basis of national origin….”445 Rather, the Court
agreed to review “only the question posed in the
first paragraph of this opinion: whether there is a
private cause of action to enforce the regulation.”446

First, the Court held “that § 601 prohibits only
intentional discrimination.”447 Second, the Court
explained that “[i]t is clear now that the disparate-
impact regulations do not simply apply § 601—
since they indeed forbid conduct that § 601 per-
mits—and therefore clear that the private right of
action to enforce § 601 does not include a private
right to enforce these regulations.”448 Declaring that
such a right must come, if at all, from the inde-
pendent force of Section 602, the Court held that
“we assume for purposes of this decision that § 602
confers the authority to promulgate disparate-
impact regulations” but held that this section does
not confer a private right to enforce the regula-
tions.449

The Court stated that Congress, as opposed to
executive branch agencies, must create private

                                                          
443 See, e.g., Julia B. Latham, Disparate Impact Law-

suits Under Title VI, Section 602: Can a Legal Tool Build
Environmental Justice?, 27 B.C. ENVTL. AFF. L. REV. 631
(2000); Thomas A. Lambert, The Case Against Private Dis-
parate Impact Suits, 34 GA. L. REV. 1155 (2000); Brad-
ford C. Mank, Environmental Justice and Title VI: Mak-
ing Recipient Agencies Justify Their Siting Decisions, 73
TUL. L. REV. 787 (1999); and Gilbert Paul Carrasco, “Pub-
lic Wrongs, Private Rights: Private Attorneys General for
Civil Rights, 9 VILL. ENVTL. L.J. 321 (1998).

444 532 U.S. 275, 121 S. Ct. 1511, 149 L. Ed. 2d 517
(2001).

444a Id. at 278.
445 Id. at 278.
446 Id.
447 Id. at 280, citing Bakke, 438 U.S. 265, 98 S. Ct. 2733,

57 L. Ed. 2d 750 (1978), Guardians Ass’n, 463 U.S. 582,
103 S. Ct. 3221, 77 L. Ed. 2d 866 (1983), and Choate, 469
U.S. 287, 293, 105 S. Ct. 712, 83 L. Ed. 2d 661 (1985).

448 Sandoval, 532 U.S. at 285–86 (citation omitted).
449 Id. at 286.



1-41

rights of action to enforce federal law.450 A statute
that focuses on the person regulated instead of on
the individuals to be protected does not imply an
intent to confer rights on any particular classes of
persons. In this case, “the focus of § 602 is twice
removed from the individuals who will ultimately
benefit from Title VI's protection,” because the sec-
tion “focuses neither on the individuals protected
nor even on the funding recipients being regulated,
but on the agencies that will do the regulating.”451

The Court pointed out that Section 602 authorizes
agencies to enforce the regulations by terminating
funding or “any other means authorized by law,”452

but that a private right of action does not exist to
enforce disparate impact regulations promulgated
under Title VI. The authority given to issue regula-
tions indicated not the intent of Congress to sanc-
tion a right of action under the regulations but
rather the opposite;453 “[n]either as originally en-
acted nor as later amended does Title VI display an
intent to create a freestanding private right of ac-
tion to enforce regulations promulgated under §
602.”454

In 2002, in Gonzaga University v. Doe,455 in a case
involving the improper or unauthorized release of
personal information under the Family Educational
Rights and Privacy Act of 1974 (FERPA),456 the
Court held that “the relevant provisions of FERPA
create no personal rights to enforce under 42 U.S.C.
§ 1983.”457 Under FERPA, federal funds to a univer-
sity “may be terminated only if the Secretary de-
termines that a recipient institution ‘is failing to
comply substantially with any requirement of
[FERPA]….’”458 According to the Court, however,
the statutory regime does not “confer [] upon any
student enrolled at a covered school or institution a
federal right, enforceable in suits for damages un-
der § 1983, not to have ‘education records’ disclosed
to unauthorized persons without the student’s ex-
press written consent.”459 The Court stated it had
“never” held “that spending legislation drafted in
terms resembling those of FERPA can confer en-
forceable rights.”460

                                                          
450 Id. at 289.
451 Id. (citation omitted).
452 Id., quoting 42 U.S.C. § 2000d-1.
453 Id.
454 Id. at 293 (Stevens, Souter, Ginsburg, & Breyer, JJ.,

dissenting).
455 536 U.S. 273, 122 S. Ct. 2268, 153 L. Ed. 2d 309

(2002).
456 20 U.S.C. § 1232(g).
457 Gonzaga Univ., 536 U.S. at 276.
458 Id. at 279, citing 20 U.S.C. §§ 1234c(a), 1232g(f).
459 Id.
460 Id.

The Court continued and stated emphatically
that it “now reject[ed] the notion that our cases
permit anything short of an unambiguously con-
ferred right to support a cause of action brought
under § 1983.”461 The statute, not the regulations,
must have “rights-creating language” before a
claim may be pursued under § 1983 that “‘by itself
does not protect anyone against anything.’”462 The
Court emphasized that under FERPA the Congress
authorized the Secretary of Education to handle
violations of the Act.463

Recent cases decided by courts of appeals have
followed the Sandoval and Gonzaga decisions. In
South Camden Citizens in Action, the Third Circuit
held that “a federal regulation alone may not create
a right enforceable through section 1983 not al-
ready found in the enforcing statute.”464 The court
rejected the contrary view of the Sixth Circuit in
Loschiavo v. City of Dearborn and held that “the
EPA's disparate impact regulations cannot create a
federal right enforceable through section 1983.”465 It
may be noted that Justice O'Connor, on behalf of
four Justices in Wright v. City of Roanoke Redevel-
opment and Housing Authority, had stated that the
question of “whether administrative regulations
alone could create such a right” is “a troubling is-
sue.”466

In 2003, in Save Our Valley v. Sound Transit
(Central Puget Sound Regional Transit Author-
ity),467 the plaintiff, a community advocacy group,
challenged the defendant Regional Transit Author-
ity's plan to build a light-rail line through the
community. The plaintiff argued that the project
would “cause disproportionate adverse impacts to
minority residents.”468 The plaintiff alleged that the
proposed line “violated a Department of Transpor-
tation ‘disparate impact’ regulation—promulgated
pursuant to Title VI of the Civil Rights Act of
1964….”469 The court noted that the department’s
disparate impact regulations go further than the
statute they implement, “proscribing activities that

                                                          
461 Id. at 283.
462 Id. at 285, quoting Chapman v. Houston Wel-

fare Rights Org., 441 U.S. 600, 617, 99 S. Ct. 1905,
60 L. Ed. 2d 508 (1979).

463 Id. at 289.
464 274 F.3d 771, 790 (2001).
465 Id. at 788.
466 Id. at 781, quoting Wright v. City of Roanoke Rede-

velopment and Housing Auth., 479 U.S. 418, 437, 107 S.
Ct. 766, 777–78, 93 L. Ed. 2d 781, 797 (1987) (O’Connor,
J., dissenting) (emphasis in original) (Wright superseded
by statute as stated in McDowell v. Philadelphia Housing
Auth., 2005 U.S. App. LEXIS 19711 (3d Cir. 2005)).

467 335 F.3d 932 (9th Cir. 2003).
468 Id. at 934.
469 Id. at 935.
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have disparate effects on racial groups, even
though such activities are permissible under §
601.”470

The Ninth Circuit ruled that violations of rights,
not violations of laws, gave rise to § 1983 actions;
that plaintiffs suing under § 1983 must demon-
strate that a statute, not a regulation, conferred an
individual right; and that the paramount consid-
eration was to determine whether Congress in-
tended to create the particular federal right sought
to be enforced. The Ninth Circuit stated:

Section 1983 creates a cause of action against any
person who, acting under color of state law, abridges
“rights, privileges, or immunities secured by the
Constitution and laws” of the United States…. The
Supreme Court has held that only violations of
rights, not laws, give rise to § 1983 actions…. This
makes sense because § 1983 merely provides a
mechanism for enforcing individual rights “secured”
elsewhere, i.e., rights independently “secured by the
Constitution and laws” of the United States. “One
cannot go into court and claim a 'violation of §
1983'—for § 1983 by itself does not protect anyone
against anything….” 

The Third, Fourth, and Eleventh Circuits have held
that an agency regulation cannot create an individ-
ual federal right enforceable through § 1983….

Since only Congress can create implied rights of ac-
tion (as the Court held in Sandoval), the Court's
Gonzaga holding suggests that only Congress can
create rights enforceable through § 1983.471

In addition, the Ninth Circuit, with respect to the
disparate-impact regulation at issue in that case,
held that the plaintiff “cannot enforce the dispa-
rate-impact regulation. Even if a regulation in gen-
eral could create an individual federal right en-
forceable through § 1983, it is plain that
the…regulation at issue here does not create such a
right…. Congress in § 602 did not authorize federal
agencies to create new rights.”472 Thus, “[t]he dispa-
rate-impact regulation cannot create a new right; it
can only ‘effectuate’ a right already created by §
601. And § 601 does not create the right that SOV
[Save Our Valley] seeks to enforce, the right to be
free from racially discriminating effects.”473

In 2004, in Bonano v. East Caribbean Airline
Corporation,474 the plaintiff had contracted with the
defendants for air transportation and related travel
services. When the airlines defaulted on the con-
tract, the plaintiff sued, alleging, inter alia, viola-
tions of the Federal Aviation Act and regulations

                                                          
470 Id.
471 Id. at 939 (citations omitted).
472 Id. at 944.
473 Id.
474 365 F.3d 81 (1st Cir. 2004).

thereunder.475 The district court based its determi-
nation that an implied private right of action ex-
isted primarily on 14 C.F.R. § 380.4.

However, based on the text of the Act, the First
Circuit held that no private right of action existed.
The appellate court determined that the Act was
regulatory in nature, and private rights of action
were rarely implied where a statute's core function
was to furnish directives to a federal agency. The
court ruled that there was no private right of action
and hence no basis for jurisdiction.

We begin with the obvious: Congress, with a single
exception (not applicable here, but discussed infra),
has not explicitly provided for private enforcement of
the Act. Consequently, if a private right of action
exists, it must be implied. In recent years, the Su-
preme Court has clarified the principles that must
be used to determine the existence vel non of an im-
plied private right of action…. Those clarifying deci-
sions necessarily guide our analysis.

A private right of action, like substantive federal law
itself, must be created by Congress…. The judiciary's
task is to interpret the statute that Congress has
enacted in order to determine what the statute re-
veals about Congress's intentions.476

As discussed below, § 1983 does not itself create
any substantive rights but provides a civil remedy
for the deprivation of federal statutory or constitu-
tional rights. Admittedly, “[t]here is virtually no
limit on the types of causes of action allowable un-
der the Act.”477 However, to seek such relief, “a
plaintiff must assert the violation of a federal right,
not merely a violation of federal law.”478 Further-
more, “[t]he fact that Congress included in section
602 so detailed an enforcement scheme strongly
suggests that it did not intend to permit, in the
alternative, private lawsuits to enforce section
602.”479 Finally, the Supreme Court held in Semi-
nole Tribe of Florida v. Florida480 that no relief un-
der § 1983 was available under the Ex parte Young
doctrine “where Congress has prescribed a detailed
remedial scheme for the enforcement against a
State of a statutorily created right….”481

                                                          
475 Id. at 83, citing 14 C.F.R. §§ 380.12, 380.32(f) & (k),

380.34.
476 Id. at 83–84 (citations omitted).
477 Rossiter v. Benoit, 152 Cal. Rptr. 65, 88 Cal. App.

3d 706 (1979) (claimant sued for mental distress for an
arrest for public drunkenness).

478 Blessing v. Freestone, 520 U.S. 329, 340, 117 S. Ct.
1353, 1359, 137 L. Ed. 2d 569, 582 (1997) (emphasis in
original) (citation omitted).

479 Lambert, supra note 443, at 1246.
480 517 U.S. 44, 116 S. Ct. 1114, 134 L. Ed. 2d 252

(1996).
481 Id. at 74. Moreover, “[e]ven before Seminole, it was

clear that no § 1983 claim (based on a federal constitu-
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3. Administrative Enforcement Procedures
The regulations list the types of discrimination

prohibited by any recipient through any program
for which federal financial assistance is provided by
the U.S. DOT.482 As a precondition to receiving fed-
eral financial assistance, a recipient must provide
assurances to the U.S. DOT that it will comply with
the requirements.483 The Secretary of the U.S. DOT
must seek the cooperation of a recipient and pro-
vide guidance to it in its attempt to comply volun-
tarily with the regulations.484

The disparate impact regulations generally iden-
tify two ways in which the disparate impact policies
are enforced. First, federal financial assistance may
be refused if an applicant “fails or refuses to fur-
nish an assurance required under [49 C.F.R.] § 21.7
or otherwise fails or refuses to comply with a re-
quirement imposed by or pursuant to that sec-
tion….”485 Section 21.13 of the Department's regula-
tions identifies the procedures that apply when the
Department seeks to terminate financial assistance
or to refuse to grant or to continue such assistance.
A hearing, which occurs before either the Secre-
tary or a hearing examiner, must precede any
adverse action taken against an applicant or
recipient of federal funds.486

As stated, under Title VI and regulations thereto
the states must give certain assurances to the U.S.
DOT. Moreover, as set forth in U.S. DOT Order
1050.2, the states are required to take affirmative
action to correct any violations found by the FHWA
within a reasonable time period not to exceed 90
days487 and to have an adequately staffed civil
rights unit and designated coordinator.488 When
there is a review under the regulations, if a report
notes violations and makes recommendations, an
FHWA Divisional Administrator, who oversees the
state’s administration of the Federal-aid program
and other federal requirements, must forward the
report to the state highway agency for corrective
action.489 After a meeting with the state no later
                                                                                   
tional violation or an “and laws” claim based on violation
of a federal statute) lies in any forum against a state in its
own name.” HAROLD S. LEWIS & ELIZABETH J. NORMAN,
EMPLOYMENT DISCRIMINATION LAW AND PRACTICE § 10.35
(2d ed. 2004), at 630 (hereinafter “LEWIS & NORMAN”),
citing Will v. Mich. Dep’t of State Police, 491 U.S. 58, 71,
109 S. Ct. 2304, 2312, 105 L. Ed. 2d 45 (1989).

482 49 C.F.R. §§ 21.3, 21.5.
483 Id. § 21.7.
484 Id. § 21.9.
485 Id. § 21.13(b).
486 Id. § 21.15(d).
487 23 C.F.R. § 200.9(a)(1-4).
488 Id. § 200.9(b)(1-15).
489 Id. § 200.11(a).

than 30 days after receipt of the report, the state is
allowed a reasonable time, not to exceed 90 days,
for voluntary corrective action.490 FHWA provides
assistance with respect to the state’s attempt to
comply voluntarily. If the state fails to comply, then
the division administrator recommends that the
state be found in noncompliance and that the Office
of Civil Rights make an additional determination.491

The foregoing actions are reviewed by the Secretary
of the U.S. DOT for final determination and appro-
priate action in accordance with Title 49 of the
C.F.R.492

In training material disseminated by the U.S.
DOT, the Department has summarized the sub-
stance of the procedure.

In a disparate impact case, the focus of the investi-
gation concerns the consequences of the recipient’s
practices, rather that the recipient’s intent. To es-
tablish liability under disparate impact, the investi-
gating agency must first ascertain whether the re-
cipient utilized a facially neutral practice that had a
disproportionate impact on a group protected by Ti-
tle VI. If the evidence establishes a prima facie case,
the investigating agency must then determine
whether the recipient can articulate a substantial
legitimate justification for the challenged practice.
To prove a substantial legitimate justification, the
recipient must show that the challenged policy was
necessary to meeting a goal that was legitimate, im-
portant, and integral to the recipient’s mission.

If the recipient can make such a showing, the in-
quiry must focus on whether there are any equally
effective alternative practices that would result in
less adverse impact or whether the justification prof-
fered by the recipient is actually a pretext for dis-
crimination.

If a substantial legitimate justification is identified,
the third stage of the disparate impact analysis is
the complainant’s demonstration of a less discrimi-
natory alternative.493

A decision is then issued, followed by recommen-
dations for compliance if a violation of Title VI is
found likely to exist.

The second way in which the disparate impact
policies are enforced is when a complaint alleging a
violation of the policies is filed with the funding
agency.494 U.S. DOT's regulations provide that
“[a]ny person who believes himself or any specific
class of persons to be subjected to discrimination

                                                          
490 Id. § 200.11(b–c).
491 Id. § 200.11(e–f).
492 Id. § 200.11(f).
493 U.S. DEP’T OF TRANSP., COMPLAINTS INVESTIGATIONS

REFERENCE NOTEBOOK FOR CIVIL RIGHTS PERSONNEL,
http://www.fhwa.dot.gov/download/module3.pdf.

494 49 C.F.R. § 21.11(b). See generally U.S. DOT Order
1000.12, at V-1–V-10 (Jan. 19, 1977).
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prohibited by this part may by himself or by a rep-
resentative file with the Secretary [of the Depart-
ment of Transportation] a written complaint.”495

The Secretary must investigate a complaint by an
allegedly injured party or by his or her representa-
tive within 180 days after the alleged discrimina-
tion complaint is filed.496 If the investigation results
in a finding of noncompliance, then the Secretary
must inform the recipient of funds and attempt to
resolve the matter informally.497 “If there appears to
be a failure or threatened failure to comply with
this part, and if the noncompliance or threatened
noncompliance cannot be corrected by informal
means,” then the state’s noncompliance may result
in the cessation of federal financial assistance and
a recommendation to the Department of Justice.498

The U.S. Department of Justice may enforce any
rights the United States has under any federal law,
any applicable proceeding pursuant to any state or
local law, and any other means necessary against
the recipient.499 Not only may there be a hearing,500

but also judicial review is permitted for action
taken pursuant to Title VI, Section 602.501

In summary, although private suits may be
brought under Title VI and § 1983 for intentional
discrimination, the Supreme Court has eliminated
Title VI and its implementing regulations as the
means by which private redress may be sought for
government action alleged to have a disparate im-
pact on minority groups. The sole remedy for a
claim of disparate impact caused by a project is as
provided under the above regulations.

D. CLAIMS UNDER 42 U.S.C. § 1983

1. Constitutional and Statutory Framework
Section 1983 is based on the constitutional

authority of Congress to enforce the Fourteenth
Amendment. The Civil Rights Act of 1871, 42
U.S.C. § 1983, provides that

[e]very person who, under color of any statute, ordi-
nance, regulation, custom, or usage, of any State or
Territory or the District of Columbia, subjects, or
causes to be subjected, any citizen of the United
States or other person within the jurisdiction thereof
to the deprivation of any rights, privileges, or immu-
nities secured by the Constitution and laws, shall be

                                                          
495 49 C.F.R. § 21.11(b).
496 Id. § 21.11(a–c).
497 Id. § 21.11(d).
498 Id. § 21.13(a).
499 Id. § 21.13(a).
500 Id. § 21.15.
501 Id. § 21.19; see Title VI § 603 (outlining judicial re-

view available for actions taken pursuant to § 602).

liable to the party injured in an action at law, suit in
equity, or other proper proceeding for redress….

Section 1983 is a powerful lure for potential
plaintiffs because in addition to injunctive and de-
claratory relief, the courts may award money dam-
ages and attorney’s fees. States have immunity
under the Eleventh Amendment; thus, states and
their agencies are not amenable to suit under §
1983.502 State personnel may be sued only when not
acting in their official capacity.503 Moreover, not all
state personnel may be sued, because § 1983 only
applies to persons acting under color of state law.504

Section 1983 does not apply to parties acting under
color of federal law.505 An individual state defendant
may be held “liable” for injunctive relief.506

Section 1983 is not itself a source of substantive
rights but merely provides a method for vindicating
federal rights conferred elsewhere.507 Section 1983
does not create a cause of action in and of itself.
Rather, the plaintiff must prove that he or she was
                                                          

502 Coger v. Connecticut, 309 F. Supp. 2d 274, 281 (D.
Conn. 2004); Cummings v. Vernon, No. 95-35460 1996
U.S. App. LEXIS 11051 (April 11, 1996); Fidtler v. Pa.
Dep’t of Corr., 55 Fed. Appx. 33 (3d Cir. 2002).

503 Will v. Mich. Dep’t of State Police, 491 U.S. 58, 109 S.
Ct. 2304, 105 L. Ed. 2d 45 (1989) (dismissing a suit where
an action was brought against a state official in his official
capacity); Printz v. United States, 521 U.S. 898, 930–31,
117 S. Ct. 2365, 2382, 138 L. Ed. 2d 914, 941–42 (1997)
(stating that a suit against a state official in his or her
official capacity is a suit against the state); Hafer v. Melo,
502 U.S. 21, 22, 112 S. Ct. 358, 360, 116 L. Ed. 2d 301,
308 (1991) (stating that a suit against an official in his or
her official capacity is outside the class of persons subject
to liability under § 1983).

504 See West v. Atkins, 487 U.S. 42, 108 S. Ct. 2250, 101
L. Ed. 2d 40 (1988) (holding that state employees act un-
der color of state law when acting in their official capaci-
ties or when they exercise their responsibilities pursuant
to state law).

505 Jarno v. Lewis, 256 F. Supp. 2d 499, 502 (E.D. Va.
2003) (citations omitted).

506 See Will, 491 U.S. at 71 n.10 (stating that a state of-
ficial sued in his or her official capacity for injunctive re-
lief would be a person under § 1983 because such actions
for prospective relief are not treated as actions against the
state), citing Kentucky v. Graham, 473 U.S. at 167 n.14
and Ex parte Young, 209 U.S. 123, 159–60 (1908); but see
National Private Truck Council v. Okla. Tax Comm’n, 515
U.S. 582, 588 n.5, 115 S. Ct. 2351 n.5, 132 L. Ed. 2d 509
n.5 (1995) (noting that injunctive or declaratory relief is
not authorized under a § 1983 claim dealing with taxes
where there is an adequate remedy at law).

507 Mosely v. Yaletsko, 275 F. Supp. 2d 608, 612 (E.D.
Pa.) (Section 1983 itself does not create a cause of action
but rather provides redress for violations of constitutional
provisions and federal laws).
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deprived of a right secured by the United States
Constitution or the laws of the United States and
that the deprivation of his or her right was caused
by someone acting under color of state law.508 Thus,
a § 1983 claim requires that the plaintiff establish
that there has been a deprivation of some right,
privilege, or immunity secured by either the United
States Constitution or by a federal statute.509 As
discussed later, not all federal statutes, however,
may be enforced through § 1983 actions.

With respect to disparate impact and § 1983, the
Supreme Court does not support such a claim un-
der that section. As one author states, “[t]he Su-
preme Court has held that claims under 42
U.S.C.A. Section 1981 require a showing of intent
rather than disparate impact,” citing General
Building Contractors Association.510 Also citing
General Building Contractors Association, the
Court in Gratz v. Bollinger511 stated that “purpose-
ful discrimination that violates the Equal Protec-
tion Clause of the Fourteenth Amendment will also
violate § 1981.”

As discussed below, neither a state transporta-
tion department nor its officers sued in their official
capacities are amenable to suit under § 1983.
Moreover, government officials who are sued also
                                                          

508 Hale v. Vance, 267 F. Supp. 2d 725 (S.D. Ohio 2003);
Davis v. Olin, 886 F. Supp. 804 (D. Kan. 1995).

509 Maine v. Thiboutot, 448 U.S. 1, 5, 100 S. Ct. 2502,
2503, 65 L. Ed. 2d 555, 559 (1980).

510 Elaine W. Shoben, Disparate Impact Theory in Em-
ployment Discrimination: What’s Griggs Still Good For?
What Not?, 42 BRANDEIS L.J. 597, 622 n.43 (2004), citing
General Bldg. Contractors Ass'n v. Pennsylvania, 458 U.S.
375, 391, 102 S. Ct. 3141, 3150, 73 L. Ed. 2d 835, 849
(1982). As the Court explained in General Bldg. Contrac-
tors Ass’n, 458 U.S. at 389–90, 102 S. Ct. at 3150, 73 L.
Ed. 2d at 849 (some citations omitted):

[T]he 1870 Act, which contained the language that now

appears in § 1981, was enacted as a means of enforcing the

recently ratified Fourteenth Amendment. In light of the

close connection between these Acts and the Amendment,

it would be incongruous to construe the principal object of

their successor, § 1981, in a manner markedly different

from that of the Amendment itself….

With respect to the latter, official action will not be held

unconstitutional solely because it results in a racially dis-

proportionate impact…." [Even] if a neutral law has a dis-

proportionately adverse impact upon a racial minority, it

is unconstitutional under the Equal Protection Clause only

if that impact can be traced to a discriminatory pur-

pose…." See Washington v. Davis, 426 U.S. 229 (1976)….

We conclude, therefore, that § 1981, like the Equal Pro-

tection Clause, can be violated only by purposeful dis-

crimination.
511 539 U.S. at 276 n.23 (emphasis supplied).

may have absolute or qualified immunity for § 1983
claims. Next, the report discusses some of the ele-
ments of a § 1983 action regardless of whether
there is immunity. Because there is a dearth of §
1983 cases specifically against state transportation
departments and their officials, the principles
stated herein are derived from cases against mu-
nicipal and other government agencies and officials
who are amenable to suit under § 1983. In some
limited situations, private companies or individuals
may be subject to suit under § 1983 because they
have acquired the status or condition of a state ac-
tor. The final sections of the report discuss reme-
dies and attorney’s fees incident to § 1983 litiga-
tion.

2. Meaning of “Persons” Under § 1983

a. “Persons” Under § 1983 and Sovereign Immunity

Under § 1983 “every person” is potentially liable.
Although municipalities are persons under §
1983,512 a state or state agency is not a person un-
der § 1983513 and cannot be sued under § 1983 in a
state or federal court;514 nor is a state official sued
in his or her official capacity a person under §
1983.515 Although § 1983 does not restrict a state's
Eleventh Amendment immunity,516 there are two
exceptions. First, a state may be sued where Con-
gress enacts legislation pursuant to Section 5 of the
Fourteenth Amendment unequivocally expressing
its intent to abrogate the states' Eleventh Amend-
ment immunity.517 Second, a state may consent to
suit in federal court.518

                                                          
512 Monell v. N.Y. City Dep’t of Social Services, 436 U.S.

658, 688–90, 98 S. Ct. 2018, 2034–35, 56 L. Ed. 2d 611,
634–35 (1978).

513 A state transportation department is not a person
subject to suit under § 1983. Vickroy v. Wis. Dep’t of
Transp., 73 Fed. Appx. 172, 173 (7th Cir. 2003); Jimenez
v. New Jersey, 245 F. Supp. 2d 584, 586 n.2 (D. N.J.
2003); Manning v. S.C. Dep’t of Highways and Pub.
Transp., 914 F.2d 44, 48 (4th Cir. 1990); Will v. Mich.
Dep’t of State Policy, 491 U.S. 58, 65–66, 109 S. Ct. 2304,
2309, 105 L. Ed. 2d 45 (1989).

514 Nichols v. Domley, 266 F. Supp. 2d 1310, 1313 (D.
N.M. 2003).

515 Murphy v. Arkansas, 127 F.3d 750, 754 (8th Cir.
1997).

516 Beach v. Minnesota, No. 03-CV-862 (MJO/JGL), 2003
U.S. Dist. LEXIS 10856, at *8 (June 25, 2003), citing
Quern v. Jordan, 440 U.S. 332, 99 S. Ct. 1139, 59 L. Ed.
2d 358 (1979); see Williams v. State of Missouri, 973 F.2d
599, 600 (8th Cir. 1992).

517 Beach, 2003 U.S. Dist. LEXIS 10856, at *7, citing
Pennhurst State Sch. & Hosp. v. Halderman, 465 U.S. 89,
99, 104 S. Ct. 900, 907, 79 L. Ed. 2d 67, 77–78 (1984);
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Thus, the enactment of § 1983, creating a cause
of action for deprivation of civil rights under color
of state law, did not abrogate the states’ sovereign
immunity under the Eleventh Amendment to the
United States Constitution.519 The Eleventh
Amendment states that “[t]he Judicial power of the
United States shall not be construed to extend to
any suit in law or equity, commenced or prosecuted
against one of the United States by citizens of an-
other state, or by citizens or subjects of any foreign
state.” The amendment protects an unconsenting
state and state agencies but not units of local gov-
ernment from claims for damages and actions
brought by private parties in federal courts.520

In Alden v. Maine521 the Supreme Court held in a
case involving the Fair Labor Standards Act522 that
Congress did not have the power to subject a non-
consenting state to private suits for damages in the
state’s own courts. In regard to § 1983, in Will v.
Michigan Department of State Police523 the Supreme

                                                                                   
Egerdahl v. Hibbing Cmty. College, 72 F.3d 615, 619 (8th
Cir. 1995).

518 Beach, 2003 U.S. Dist. LEXIS 10856, at *8, citing
Clark v. Barnard, 108 U.S. 436, 2 S. Ct. 878, 27 L. Ed. 780
(1883); Parden v. Terminal Ry., 377 U.S. 184, 84 S. Ct.
1207, 12 L. Ed. 2d 233 (1964).

519 Quern v. Jordan, 440 U.S. 332, 345, 99 S. Ct. 1139,
1147, 59 L. Ed. 2d 358, 369 (1979); In re Secretary of Dep’t
of Crime Control and Pub. Safety, 7 F.3d 1140, 1145 (4th
Cir. 1993).

520 Quern, 440 U.S. at 338 ("This suit is brought by Illi-
nois citizens against Illinois officials. In that circum-
stance, Illinois may not invoke the Eleventh Amendment,
since that Amendment bars only federal court suits
against States by citizens of other States.” Id. at 349
(Brennan, J., concurring opinion).

521 527 U.S. 706, 119 S. Ct. 2240, 144 L. Ed. 2d
636 (1999). The Court explained that

[t]he Eleventh Amendment makes explicit reference to the

States' immunity from suits "commenced or prosecuted

against one of the United States by Citizens of another

State, or by Citizens or Subjects of any Foreign State."

U.S. Const., Amdt. 11. We have, as a result, sometimes re-

ferred to the States' immunity from suit as "Eleventh

Amendment immunity." The phrase is convenient short-

hand but something of a misnomer, for the sovereign im-

munity of the States neither derives from nor is limited by

the terms of the Eleventh Amendment. Rather, as the Con-

stitution's structure, and its history, and the authoritative

interpretations by this Court make clear, the States' immu-

nity from suit is a fundamental aspect of the sovereignty

which the States enjoyed before the ratification of the Con-

stitution, and which they retain today….

Id. at 712 (emphasis supplied).
522 29 U.S.C. § 201, et seq.
523 491 U.S. 58, 109 S. Ct. 2304, 105 L. Ed. 2d 45 (1989).

Court held that states are not within the statute's
category of possible defendants and are not subject
to suit.

Section 1983 provides a federal forum to remedy
many deprivations of civil liberties, but it does not
provide a federal forum for litigants who seek a rem-
edy against a State for alleged deprivations of civil
liberties. The Eleventh Amendment bars such suits
unless the State has waived its immunity, Welch v.
Texas Dept. of Highways and Public Transportation,
483 U.S. 468, 472-473 (1987) (plurality opinion), or
unless Congress has exercised its undoubted power
under § 5 of the Fourteenth Amendment to override
that immunity. That Congress, in passing § 1983,
had no intention to disturb the States' Eleventh
Amendment immunity and so to alter the federal-
state balance in that respect was made clear in our
decision in Quern. Given that a principal purpose
behind the enactment of § 1983 was to provide a fed-
eral forum for civil rights claims, and that Congress
did not provide such a federal forum for civil rights
claims against States, we cannot accept petitioner's
argument that Congress intended nevertheless to
create a cause of action against States to be brought
in state courts, which are precisely the courts Con-
gress sought to allow civil rights claimants to avoid
through § 1983.524

Although state officials may be sued in their in-
dividual capacities for damages under § 1983 for
depriving citizens of their federal constitutional
and federal statutory rights (see part B.2, infra), a
state transportation department is not subject to
suit under § 1983.525 In Manning v. South Carolina
Department of Highway and Public Transporta-
tion526 the plaintiff alleged that the department and
certain officials thereof in the course of condemning
the plaintiff’s property violated the plaintiff’s con-
stitutional rights of due process.527 The court held
that neither the department nor its officials acting
in their official capacities were persons amenable to
suit under § 1983.528

In Vickroy v. Wisconsin Department of Transpor-
tation, the plaintiffs, who were injured in an auto-
mobile accident, argued “that the Department vio-
lated their constitutional rights to travel…by
causing or permitting road designs that lead to ac-
cidents.”529 The court, while also agreeing that the
plaintiffs’ claim was frivolous, held that there was
an “antecedent” problem in that the department
was a unit of state government and thus not a per-
son amenable to suit under § 1983.530 As explained
in Toledo, Peoria & Western Railroad Co. v. State of
                                                          

524 Id. at 66 (emphasis supplied).
525 Vickroy, 73 Fed. App. 172.
526 914 F.2d 44 (4th Cir. 1990).
527 Id. at 46–47.
528 Id. at 46–48 (emphasis supplied).
529 Vickroy, 73 Fed. App. at 173.
530 Id. at 173–74.
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Illinois, Department of Transportation,531 such an
action lacks federal jurisdiction. In the Toledo, Peo-
ria & Western Railroad Co. case the department
and its officials appealed a mandatory injunction
that had directed them to restore to the company
“all possessory rights as the fee simple owner of a
plot of land….”532 The action was dismissed against
the department: “federal courts lack jurisdiction
over this matter as a section 1983 suit because a
state agency is not a ‘person’ within the meaning of
the Civil Rights Act.”533

It does not appear that recently there have been
many attempted § 1983 actions against transporta-
tion departments and their officials. As stated, such
actions have been dismissed because of the states’
immunity under the Eleventh Amendment. For
instance, in Gregory v. South Carolina Department
of Transportation,534 the plaintiff and property
owner “claim[ed] that the state defendants targeted
him and his neighborhood for a systematic under-
valuation appraisal because of his race” in connec-
tion with the state’s use of eminent domain to ac-
quire property for a specific bridge project.535 The
court ruled that the claim was barred by the Elev-
enth Amendment.

The practical effect of the Eleventh Amendment in
modern Supreme Court jurisprudence is that "non-
consenting States may not be sued by private indi-
viduals in federal court." In order for Congress to ab-
rogate the states' sovereign immunity as granted by
the Eleventh Amendment, Congress must 1) intend
to do so unequivocally and 2) act under a valid grant
of constitutional authority….

                                                          
531 Toledo, Peoria & W. R.R. Co. v. State of Ill., Dep’t of

Transp., 744 F.2d 1296 (7th Cir. 1984).
532 Id. at 1297.
533 Id. The court observed that

[T]he Third, Fifth, and Ninth Circuits agree. Ruiz v.
Estelle, 679 F.2d 1115, 1137 (5th Cir. 1982) (in enacting
section 1983, Congress did not intend to override the tradi-
tional immunity of states and state agencies), amended
and vacated in part, 688 F.2d 266, cert. denied, 460 U.S.
1042, 103 S. Ct. 1438, 75 L. Ed. 2d 795 (1983); United
States ex rel. Gittlemacker v. County of Philadelphia, 413
F.2d 84, 86 & n.2 (3d Cir. 1969) (rule that local govern-
ments are not "persons" (since overruled by Supreme
Court) also applies to states), cert. denied, 396 U.S. 1046,
90 S. Ct. 696, 24 L. Ed. 2d 691 (1970); Bennett v. Califor-
nia, 406 F.2d 36, 39 (9th Cir. (1969)) (state's immunity ex-
tends to suits under Civil Rights Act), cert. denied, 394
U.S. 966, 22 L. Ed. 2d 568, 89 S. Ct. 1320 (1969). See also
Ohio Inns, Inc. v. Nye, 542 F.2d 673, 676, 680–81 (6th Cir.
1976) (state immunity not waived; open question whether
state is "person" under section 1983), cert. denied, 430 U.S.
946, 97 S. Ct. 1583, 51 L. Ed. 2d 794 (1977) n.1. This sec-
tion 1983 action against IDOT, a state agency, fails for
lack of federal court jurisdiction. Id. at 1298–99.

534 289 F. Supp. 2d 721, 723 (2003).
535 Id. at 723.

Plaintiff's suit against the South Carolina Depart-
ment of Transportation is barred by the Eleventh
Amendment. The Fourth Circuit has recognized that
the South Carolina State Highway Department
("SCSHD") was protected by the Eleventh Amend-
ment and thus was not amenable to suit unless Con-
gress abrogated its rights under existing law. The
South Carolina Department of Transportation
("SCDOT") replaced the SCSHD for all practical
purposes as of 1993. See S.C. Code Ann. § 57-3-10
(2002) (the notes following state, "The 1993 amend-
ment established the structure of the Department of
Transportation, in place of former provisions estab-
lishing the Department of Highways and Public
Transportation, pursuant to a restructuring of the
Department").536

The court further noted that “a general jurisdic-
tional grant does not suffice to show [that] Con-
gress abrogated a state’s Eleventh Amendment
rights….”537

More recently, in Paulson v. Carter538 a federal
district court agreed that the Oregon State Bar
(OSB) and officials of the OSB acting in their offi-
cial capacity were not persons within the meaning
of § 1983. As explained by the Ninth Circuit,
"claims under § 1983 are limited by the scope of the
Eleventh Amendment."539 Accordingly, “state offi-
cers in their official capacities, like States them-
selves, are not amenable to suit for damages under
§ 1983…. Moreover, states or governmental entities
that are considered arms of the State for Eleventh
Amendment purposes are not persons under §
1983.”540

As explained also in Beach v. Minnesota,541 the
Supreme Court has interpreted the Eleventh
Amendment as barring individual citizens from
suing states in federal court, including their own
state.542 Thus, a § 1983 claim brought by a termi-
nated administrative law judge for the state’s De-
partment of Motor Vehicles against the department
was barred by the Eleventh Amendment because
the department was a state agency.543 Sovereign

                                                          
536 Id. at 724 (some internal citations omitted).
537 Id. at 725, citing Blatchford v. Native Vill. of Noatak,

501 U.S. 775, 111 S. Ct. 2578, 115 L. Ed. 2d 686 (1991).
538 No. CV-04-1501-40, 2005 U.S. Dist. LEXIS 10724 (D.

Or. Jan. 6, 2005).
539 Id. at *16, citing Doe v. Lawrence Livermore Nat'l

Lab., 131 F.3d 836, 839 (9th Cir. 1997).
540 Id. at *15 (citations omitted).
541 No. 03-CV-862 (MJO/JGL), 2003 U.S. Dist. LEXIS

10856 (D. Minn. June 25, 2003).
542 Id. at **6–7, citing Hans v. Louisiana, 134 U.S. 1, 10,

10 S. Ct. 504, 505, 33 L. Ed. 842 (1890); Murphy v. State
of Ark., 127 F.3d 750, 754 (8th Cir. 1997).

543 Feingold v. New York, 366 F.3d 138, 149 (2d Cir.
2004).
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immunity will defeat entirely a suit under § 1983,544

except that states retain no sovereign immunity as
against the federal government,545 and one may
bring a § 1983 action against state officials in their
official capacities for prospective, injunctive re-
lief.546 See subsection E, infra.

b. “Persons” Under § 1983 and Government
Officials

When a governmental official is sued both in his
or her official and individual capacities for acts per-
formed in each capacity, the alleged acts are
treated as transactions of two different legal per-
sonages.547 The state’s sovereign immunity extends
to protect individual defendants sued in their offi-
cial capacities because the “‘Eleventh Amendment
bars a suit by private parties to recover money
damages from the state or its alter egos acting in
their official capacities.’”548 To the extent the allega-
tions are against the individual defendants in their
individual or nonofficial capacities, they are consid-
ered persons under § 1983.549 Section 1983 defen-
dants must be connected in some way with a unit of
state or local government separate from the state to
meet the state action requirement. However,
“[s]tate employees in their individual capaci-
ties…may be liable for damages under § 1983, even
when the conduct in question is related to their
official duties.”550 A private person may be a defen-
dant if he or she has acted in conjunction with a
governmental entity.551 Only personal liability is
established by showing merely that an official,
acting under color of state law, caused the depriva-
tion of a federal right.552

In Toledo, Peoria & Western Railroad Co., the
claim against the departmental officials was dis-
missed as well. The Seventh Circuit explained that

                                                          
544 Wood v. Strickland, 420 U.S. 308, 317, 95 S. Ct. 992,

998, 43 L. Ed. 2d 214, 222 (1975).
545 United States v. Miss. Dep’t of Pub. Safety, 321 F.3d

495, 498 (5th Cir. 2003) (ADA); West Virginia v. United
States, 479 U.S. 305, 312 n.4, 107 S. Ct. 702, 707 n.4, 93
L. Ed. 2d 639, 647 n.4 (1987).

546 Miller v. King, 384 F.3d 1248, 1260 (11th Cir. 2004).
547 Johnson v. Bd. of County Comm’rs for County of

Fremont, 85 F.3d 489 (10th Cir. 1996).
548 Gregory, 289 F. Supp. 2d at 725, quoting from Huang

v. Bd. of Governors of Univ. of N.C., 902 F.2d 1134, 1138
(4th Cir. 1990).

549 Paulson, 2005 U.S. Dist. LEXIS 10724 at *16.
550 McCoy v. Goord, 255 F. Supp. 2d 233, 245 (S.D.N.Y.

2003) (citation omitted) (involving prisoner’s claims of
excessive force and lack of medical care).

551 Adickes v. Kress & Co., 398 U.S. 144, 152, 90 S. Ct.
1598, 1605–06, 26 L. Ed. 2d 142, 151 (1970).

552 Kentucky v. Graham, 473 U.S. 159, 166, 105 S. Ct.
3099, 3105, 87 L. Ed. 2d 114, 122 (1985).

“[a] state official acting under color of state author-
ity may be treated as a ‘person’ under section
1983.”553 However, “[t]he official may be sued [only]
in his own right, in a suit that is not against the
state, for acts outside his statutory authority or for
acts within authority that is claimed to be uncon-
stitutional.”554 The action was really only one
against the state as it was the state that held “the
disputed interest in the property.”555

In a case involving a claim against officers of the
state’s public safety department alleging that they
had violated the plaintiff’s constitutional rights
under the First, Fourth, and Fourteenth Amend-
ments, the court held that “[a]n official sued in his
or her individual capacity is not cloaked in the
state's Eleventh Amendment protection from suit
and can be a ‘person’ liable under Section 1983 for
deprivation of federal rights.”556 As discussed below,
under some circumstances a government officer
otherwise amenable to suit under § 1983 may be
shielded from liability by the doctrine of qualified
immunity if his or her conduct did not violate
clearly established constitutional rights about
which a reasonable official would have known.

c. “Persons” Under § 1983 and Absolute or
Qualified Immunity

Absolute Immunity.—Assuming that the individ-
ual defendant is amenable to suit under § 1983,
there are, nevertheless, two types of immunity—
absolute and qualified—that are available under
the common law of governmental liability that
remain available to public officials under § 1983.
Absolute immunity protects government officials
from liability completely but is accorded to public
officials only in limited circumstances.557 Absolute
immunity is available if the action in controversy is
legislative, prosecutorial, or judicial in nature. To
determine whether a defendant is entitled to
absolute immunity requires that the court
“evaluat[e] whether the official’s action is
functionally comparable to that of judges.”558 As one
district court has noted, “‘[t]ruly judicial acts’ are
among the few functions accorded the more
encompassing protections of absolute immunity.”559

One looks at the function performed rather than
the identity of the actor.560

                                                          
553 Toledo, Peoria & W. R.R. Co, 744 F.2d at 1299.
554 Id. (citation omitted).
555 Id.
556 Flores v. Long, 926 F. Supp. 166, 168 (D. N.M. 1995).
557 Borzych v. Frank, 340 F. Supp. 2d 955, 963 (W.D.

Wisc. 2004).
558 Id. (citation omitted).
559 Id., quoting Forrester v. White, 484 U.S. 219, 226–27,

108 S. Ct. 538, 543–44, 98 L. Ed. 2d 555, 564–65 (1988).
560 Borzych, 340 F. Supp. 2d at 963–64.



1-49

Judges are absolutely immune from suits for
monetary damages, and such immunity cannot be
overcome by allegations of bad faith or malice.561

Judicial immunity applies to bar an unsuccessful
state litigant’s § 1983 claims for monetary damages
asserted against state judges in their individual
capacities.562 Judicial immunity can only be over-
come if the judge has acted outside the scope of his
or her judicial capacity or in the “complete absence
of all jurisdiction.”563 Persons exercising quasi-
judicial functions have been held to have absolute
immunity.564 In Guttman v. Khalsa565 an adminis-
trative hearing officer and administrative prosecu-
tor for a state medical board were entitled to abso-
lute immunity from liability under § 1983 for their
roles in revoking a physician’s state medical li-
cense. Similarly, prosecutors are absolutely im-
mune from suits for monetary damages
“in initiating a prosecution and in presenting the
State's case.”566 It has been held that a prosecutor’s
withholding of exculpatory evidence is a quasi-
judicial act protected by absolute immunity.567 Fur-
thermore, such immunity can not be overcome by
allegations of malice.568

Qualified Immunity.—If absolute immunity is
not available, public officials may still enjoy a
qualified immunity. The qualified immunity doc-
trine strikes a balance between compensating those
who have been injured by official conduct and pro-
tecting the government’s ability to perform its tra-
ditional functions; in short, qualified immunity acts
to safeguard government and thereby “to protect
the public at large, not to benefit its agents.”569

The courts must rule on the qualified immunity
issue from the beginning, focusing on the charac-

                                                          
561 Mireles v. Waco, 502 U.S. 9, 11, 112 S. Ct. 286, 116 L.

Ed. 2d 9, 14 (1991).
562 Tsabbar v. Booth, 293 F. Supp. 2d 328 (S.D.N.Y.

2003).
563 Allen v. Feldman, No. 03-555-JJF, 2004 U.S. Dist.

LEXIS 10330, at *10 (D. Del. June 4, 2004).
564 Van Horn v. Neb. State Racing Comm’n, 304 F. Supp.

2d 1151, 1158 (D. Neb. 2004); Mason v. Arizona, 260 F.
Supp. 2d 807, 820–21 (D. Ariz. 2003).

565 320 F. Supp. 2d 1164 (D. N.M. 2003).
566 Imbler v. Pachtman, 424 U.S. 409, 431, 96 S. Ct. 984,

995, 47 L. Ed. 2d 128, 144 (1976).
567 Douris v. Schweiker, 229 F. Supp. 2d 391 (E.D. Pa.

2002).
568 Allen, 2004 U.S. Dist. LEXIS 10330, at *10 (court

dismissed claims against a Delaware state judge, a prose-
cutor, two public defenders, the Delaware Public Defender
Office, the Delaware Public Archives, and the prothono-
tary of the state superior court brought under 42 U.S.C.S.
§ 1983).

569 Wyatt v. Cole, 504 U.S. 158, 168, 112 S. Ct. 1827,
1833, 118 L. Ed. 2d 504, 515 (1992).

terization of the constitutional right in controversy
and deciding whether, based on the complaint, a
constitutional violation is present.570 The doctrine
requires that a court decide whether a plaintiff's
allegation, if true, establishes a violation of a
clearly established right. Even if a government offi-
cial's conduct violates a clearly established right,
“the official is nonetheless entitled to qualified im-
munity if his or her conduct was objectively rea-
sonable.”571  Even an official whose conduct “violates
some statutory or administrative provision” does
not necessarily lose his or her qualified immu-
nity.572

As the Supreme Court stated in Davis v. Scherer,
“[t]he qualified immunity doctrine recognizes that
officials can act without fear of harassing litigation
only if they reasonably anticipate when their con-
duct may give rise to liability for damages and only
if unjustified lawsuits are quickly terminated.”573

Moreover, “[i]n most instances, qualified immunity
is regarded as sufficient to protect government offi-
cials in the exercise of their duties.”574 The general
rule of qualified immunity is intended to provide
officials the ability “reasonably [to] anticipate when
their conduct may give rise to liability for dam-
ages.”575

[I]n varying scope, a qualified immunity is available
to officers of the executive branch of government, the
variation dependent upon the scope of discretion and
responsibilities of the office and all the circum-
stances as they reasonably appeared at the time of
the action on which liability is sought to be based. It
is the existence of reasonable grounds for belief
formed at the time and in light of all the circum-
stances, coupled with good faith belief, that afford a
basis for qualified immunity of executive officers for
acts performed in the course of official conduct.576

A defendant is entitled to qualified immunity
only if the constitutional right he or she allegedly
violated has not been clearly established.577 That is,
one is not entitled to qualified immunity when the
contours of the violated right have not been defined
                                                          

570 Carrasquillo v. Rodriquez, 281 F. Supp. 2d 329, 334
(D.P.R. 2003).

571 Hernandez v. Tex. Dep’t of Protective and Regulatory
Servs., 380 F.3d 872, 879 (5th Cir. 2004), citing Lukan v.
N. Forest Indep. Sch. Dist., 183 F.3d 342, 346 (5th Cir.
1999).

572 Beltran v. City of El Paso (5th Cir. 2004), 367 F.3d,
299, 308 (citation omitted).

573 Davis v. Scherer, 468 U.S. 183, 195, 104 S. Ct. 3012,
3019, 82 L. Ed. 2d 139, 150 (1984).

574 Borzych, 340 F. Supp. 2d at 963.
575 Davis, 468 U.S. at 195.
576 Scheurer v. Rhodes, 416 U.S. 232, 247–48, 94 S. Ct.

1683, 1692, 40 L. Ed. 2d 90, 103 (1974).
577 Doe ex rel. Doe v. Haw. Dep’t of Educ., 334 F.3d 906,

908 (9th Cir. 2003).



1-50

with sufficient specificity such that a state official
had fair warning that his or her conduct deprived a
victim of his or her rights.578 In Davis, supra, the
Supreme Court held that an employee who alleged
that his employment was terminated without a due
process hearing failed to show that the due process
rights were clearly established at the time of the
conduct at issue.579

As explained in M.W., etc. v. Madison County
Board of Education,580

[t]o overcome qualified immunity, the right allegedly
violated must be so clear that any reasonable public
official in the defendant's position would understand
that his conduct violated the right: "if officers of rea-
sonable competence could disagree on this issue,
immunity should be recognized…."

[T]here are two ways in which a plaintiff seeking to
overcome the bar of qualified immunity can show
that a right was clearly established in the law at the
time the alleged violation occurred. First, "a district
court within this circuit must be able to 'find binding
precedent from the Supreme Court, the Sixth Cir-
cuit, or…itself" that directly establishes the conduct
in question as a violation of the plaintiff's rights…. If
no binding precedent is "directly on point," the court
may still find a clearly established right if it can dis-
cern a generally applicable principle from either
binding or persuasive authorities whose "specific ap-
plication to the relevant controversy" is "so clearly
foreshadowed by applicable direct authority as to
leave no doubt in the mind of a reasonable officer
that his conduct was unconstitutional."581

The doctrine of qualified immunity does not pre-
vent a court from entering an order for declaratory
and injunctive relief.582 For example, in Fort Eustis
Books, Inc. v. Beale583 the plaintiffs sought declara-
tory and injunctive relief against certain city attor-
neys and police officers in connection with the sei-

                                                          
578 Myers v. Baca, 325 F. Supp. 2d 1095, 1112 (C.D. Cal.

2004). See also Murphy, 127 F.3d at 755 (8th Cir. 1997)
(the circuit court stating that a right is clearly established
for qualified immunity purposes if the “contours of the
right [are] sufficiently clear that a reasonable official
would understand that what he is doing violates that
right”), citing Anderson v. Creighton, 483 U.S. 635, 640,
107 S. Ct. 3034, 97 L. Ed. 2d 523 (1987).

579 Davis, 468 U.S. at 197.
580 262 F. Supp. 2d 737 (E.D. Ky. 2003).
581 Id. at 744–45 (citations omitted).
582 Hafer, 502 U.S. at 27; Frank v. Relin, 1 F.3d 1317,

1327 (2d Cir. 1993), cited in Meiners v. Univ. of Kansas,
359 F.3d 1222, 1233, n.3 (10th Cir. 2004) (“Qualified im-
munity applies to claims for monetary relief against offi-
cials in their individual capacities, but it is not a defense
against claims for injunctive relief against officials in
their official capacities”).

583 478 F. Supp. 1170 (E.D. Va. 1979); see also infra note
587 for U.S. Supreme Court decision.

zure of plaintiff’s property pursuant to a civil ex
parte “search order.” Although the court found that
the plaintiff’s allegations were insufficient for
granting the relief, the court held that the defen-
dants could not claim immunity where the plain-
tiffs sought only injunctive and declaratory relief.584

Furthermore, even though a defendant supervisor
possibly would not be liable for damages under §
1983, he was nonetheless “a proper party to a suit
to enjoin alleged unconstitutional conduct by the
officers under his control.”585

The qualified immunity doctrine thus “protects
government officials who perform discretionary
functions from suit and from liability for monetary
damages under § 1983.”586 Thus, as a general rule,
in claims arising under federal law government
officials acting within their discretionary authority
are immune from civil damages if their conduct
does not “violate clearly established statutory or
constitutional rights of which a reasonable person
would have known.”587 The doctrine has protected
an official from liability when the official enforced
an illegal ordinance that the official thought was
valid.588 However, a director of a federally funded
teaching program was not entitled to qualified im-
munity where the director required a teacher to
sign a release of various documents, including
medical records, as a condition to the renewal of
the teacher’s contract; “qualified immunity does not
protect…‘the plainly incompetent or those who
knowingly violate the law.’”589

3. “Under Color of State Law”

a. Applicability of § 1983 to Units of Government
Separate from the State

The purpose of § 1983 is to deter state actors
from using the badge of their authority to deprive
individuals of their federally guaranteed rights and
to provide relief to victims if such violations of con-

                                                          
584 Id. at 1173.
585 Id.
586 Camilo v. Ramirez, 283 F. Supp. 2d 440, 449 (D. P.R.

2003).
587 Cagle v. Sutherland, 334 F.3d 980, 988 (11th Cir.

2003) (internal quotations omitted); see also Harlow v.
Fitzgerald, 457 U.S. 800, 818, 102 S. Ct. 2727, 2738, 73 L.
Ed. 2d 396 (1982); Mendenhall v. Riser, 213 F.3d 226, 230
(5th Cir. 2000).

588 Hobbs v. County of Westchester, 2003 WL 21919882
(S.D.N.Y. 2003) (Unreported).

589 Denius v. Dunlap, 330 F.3d 919, 928 (7th Cir. 2003);
see also Dunnom v. Bennett, 290 F. Supp. 2d 860 (S.D.
Ohio 2003) (no qualified immunity for a supervisor in a
case alleging sexual harassment).
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stitutional or statutory rights occur.590 The reach of
§ 1983 was expanded in 1961 when the U.S. Su-
preme Court decided Monroe v. Pape591 and was
extended again by the Court’s decision in Monell v.
New York.592 In Monroe, the Court held that the
phrase “under color of law” included the misuse of
power exercised under state law, even though the
persons committing the acts that constituted the
deprivation of rights were acting beyond the scope
of their authority. The Court expanded the mean-
ing of the phrase “under color of law” in this way
because it believed that § 1983 was intended to
“give a remedy to parties deprived of constitutional
rights, privileges and immunities by an official's
abuse of his position.”593

In 1978, the Supreme Court in Monell v. New
York594 overruled Monroe v. Pape insofar as the
Monroe Court held that local governments were
immune from suit under § 1983.595 By virtue of the
Monell decision, municipal corporations are persons
amenable to suit under § 1983. The Monell Court
did uphold the Monroe decision insofar as the
Monroe Court held that the doctrine of respondeat
superior is not a basis for holding local govern-
ments liable under § 1983 for the constitutional
torts of their employees.596 The Monell Court held

that a local government may not be sued under §
1983 for an injury inflicted solely by its employees or
agents. Instead, it is when execution of a govern-
ment's policy or custom, whether made by its law-
makers or by those whose edicts or acts may fairly be
said to represent official policy, inflicts the injury
that the government as an entity is responsible un-
der § 1983. Since this case unquestionably involves
official policy as the moving force of the constitu-
tional violation found by the District Court …we
must reverse the judgment below. In so doing, we
have no occasion to address, and do not address,
what the full contours of municipal liability under §
1983 may be. We have attempted only to sketch so
much of the § 1983 cause of action against a local
government as is apparent from the history of the

                                                          
590 Wyatt v. Cole, 504 U.S. 158, 112 S. Ct. 1827, 118 L.

Ed. 2d 504 (1992).
591 Monroe v. Pape, 365 U.S. 167, 81 S. Ct. 473, 5 L. Ed.

2d 492 (1961), overruled in Monell v. Dep’t of Soc. Servs.,
436 U.S. 658, 98 S. Ct. 2018, 56 L. Ed. 2d 611 (1978) inso-
far as the Court held in Monroe that local governments
are immune from suit under § 1983. However, the Court
upheld Monroe insofar as the Monroe Court held that the
doctrine of respondeat superior is not a basis for rendering
municipalities liable under § 1983 for the constitutional
torts of their employees.

592 Monell, 436 U.S. at 694–95.
593 Id. at 172.
594 Monell, 436 U.S. at 658.
595 Id. at 663.
596 Id. at 663 n.7.

1871 Act and our prior cases, and we expressly leave
further development of this action to another day.597

In ruling that the Eleventh Amendment is not a
bar to municipal liability, the Monell Court’s hold-
ing was limited to “local government units which
are not considered part of the state for Eleventh
Amendment purposes.”598

b. Applicability of § 1983 to State Actors

In Lugar v. Edmondson Oil Co.599 the Court set
forth the standard for determining whether a party
had acted under color of state law and is therefore
subject to suit under § 1983.

First, the deprivation must be caused by the exercise
of some right or privilege created by the State or by a
rule of conduct imposed by the State or by a person
for whom the State is responsible…. Second, the
party charged with the deprivation must be a person
who may fairly be said to be a state actor. This may
be because he is a state official, because he has acted
together with or has obtained significant aid from
state officials, or because his conduct is otherwise
chargeable to the State. Without a limit such as this,
private parties could face constitutional litigation
whenever they seek to rely on some state rule gov-
erning their interactions with the community sur-
rounding them.600

A federal district court recently explained the
Lugar standard in Yanaki v. Iomed, Inc.601 In
Yanaki, Iomed had filed a complaint against
Yanaki alleging that Yanaki had appropriated con-
fidential business information and had violated an
employment agreement with Iomed. Iomed’s attor-
neys thereafter obtained an ex parte civil “search
order” for Yanaki’s residence pursuant to which
certain computer hardware and records were lo-
cated and seized. Yanaki thereafter filed a § 1983
claim against the involved attorneys and govern-
ment officials. The district court held that the
plaintiff had failed to state a § 1983 claim. The
court stated that the Supreme Court’s decision in
Lugar, supra, “clearly distinguishes between court
orders purportedly authorized by unconstitutional
statutes and unconstitutional orders purportedly
authorized by constitutional statutes. The appro-
priate use by private litigants of a constitutional
statute or rule does not constitute state action for
the purposes of § 1983.”602

In Yanaki, the plaintiff did not argue that the ac-
tion taken was based on a statute that was uncon-

                                                          
597 Id. at 694–95 (citation omitted).
598 Id. at 691 n.54.
599 457 U.S. 922, 102 S. Ct. 2744, 73 L. Ed. 2d 482

(1982).
600 Id. at 937.
601 319 F. Supp. 2d 1261 (D. Utah 2004).
602 Id. at 1265 (citation omitted).
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stitutional but argued that the search order was
unconstitutional. However, as for the alleged un-
constitutional search order, “the mere involvement
of a state court or state law enforcement officer in a
private matter does not necessarily constitute state
action….”603 Another court has stated that § 1983
actions are limited to those state court proceedings
that are a “complete nullity.”604

As stated, a plaintiff must show that the conduct
at issue resulted from state action. As explained in
Allocco v. City of Coral Gables,605 there are other
means or tests that have been used to expand the
concept of state action.  The Allocco case involved
multiple constitutional and statutory claims
against a municipality and the University of Miami
(UM), a private institution. The plaintiffs, who had
been employed as public safety officers for UM and
as part-time law enforcement officers for the city,
sought to obtain the same benefits and pay as full-
time officers of the city.606 The court noted that
“‘only in rare circumstances can a private party be
viewed as a state actor for section 1983 pur-
poses.’”607 The court held that UM did not exercise a
“right, privilege, or rule of conduct created by the
state.”608 However, the court also addressed
whether the plaintiffs could demonstrate that UM
was a state actor based on the public function test,
the state compulsion test, or the nexus/joint action
test, which have been used to hold that a private
party could be deemed to be a state actor.609

Under the public function test, “state action may
be found only where the plaintiff is alleging that
the private entity violated his constitutional rights
while exercising ‘some power delegated to it by the
State which is traditionally associated with sover-
eignty.’”610 Under the state compulsion test, the
government must have “coerced or at least signifi-
cantly encouraged the action alleged [to have] vio-
late[d] the Constitution.”611 Under the nexus/joint
action test, the state must have “‘so far insinuated

                                                          
603 Id. at 1265 n.8.
604 Id. at 1266.
605 221 F. Supp. 2d 1317 (S.D. Fla. 2002) (city had not

become a joint participant in university’s termination of
public safety officers); see also Commodari v. Long Island
Univ., 62 Fed. Appx. 28 (2d Cir. 2003); Hauschild v. Niel-
sen, 325 F. Supp. 2d 995 (D. Neb. 2004) (state action did
not exist in the case for purposes of joint activity test).

606 Allocco, 221 F. Supp. 2d at 1323.
607 Id. at 1373, quoting Rayburn v. Hogue, 241 F.3d

1341, 1347 (11th Cir. 2001).
608 Id. (citation omitted).
609 Id. at 1374.
610 Id. at 1374 (citation omitted).
611 Id. at 1375, quoting National Broad Co. v. Communi-

cations Workers of America, AFL-CIO, 860 F.2d 1026
(11th Cir. 1988).

itself into a position of interdependence with the
[private party] that it must be recognized as a joint
participant in the challenged activity.’”612 In Allocco,
the court held that the plaintiffs failed to establish
that UM was a state actor for § 1983 purposes.

Finally, to be acting under color of state law it
appears that the state employee sued in his or her
personal capacity must be a supervisor or man-
ager.613 As a federal court in the Eastern District of
New York has stated, most § 1983 claims “generally
involve discrimination by a supervisor at the work-
place.”614

                                                          
612 Id. at 1376, quoting Patrick v. Floyd Med. Center,

201 F.3d 1313, 1315 (11th Cir. 2000).
613 Valentine v. Chicago, No. 03C2918, 2005 U.S. Dist.

LEXIS 430, at **16–17 (N.D. Ill. Jan. 11, 2005).

Valentine has utterly failed to point to evidence that

shows that, in regards to the alleged harassment, DiTusa,

Senese, or Tominello acted under the color of state law.

Neither DiTusa nor Senese were supervisors for Section

1983 purposes. Even if Senese was deemed a supervisor, in

acting on behalf of the City, the evidence is clear that he

acted entirely appropriately. There is no indication from

the evidence that Tominello, as a mere co-worker, was

acting in a role other than on his own behalf. Thus, the ab-

sence of any showing that a Defendant acted under the

color of state law dictates that we grant Defendants' mo-

tion for summary judgment on the Section 1983 equal pro-

tection claims.

(Emphasis supplied).
614 Scatorchia v. County of Suffolk, No. CV 01-3119

(TCP) (MLO), 2006 U.S. Dist. LEXIS 5617, at 12
(E.D.N.Y. Jan. 24, 2006); see Gierlinger v. N.Y. State Po-
lice, 15 F.3d 32, 34 (2d Cir. 1994), stating that

[S]ection 1983 liability can be imposed upon individual

employers, or responsible supervisors, for failing properly

to investigate and address allegations of sexual harass-

ment when through this failure [] the conduct becomes an

accepted custom or practice of the employer…. Thus, it

was proper for the district court to instruct the jury on this

claim. But as noted, the instructions must have permitted

the jury to understand the requisite showing of involve-

ment on the part of the particular defendant for liability to

be sustained.

The trial court erred in its instructions to the jury on

the question of § 1983 liability. It is not possible to deter-

mine from the instructions whether the jury found Gleason

liable on the theory of respondeat superior, which is not

available in a § 1983 claim, or liable for his own perform-

ance as a commanding officer.

(emphasis supplied; citation omitted). Following a deci-
sion on remand, the Second Circuit affirmed the judgment
that was adverse to the defendant former supervisor on
the plaintiff employee's retaliation claim but the court
vacated in part and remanded on other issues. See Gier-
linger v. Gleason, 160 F.3d 858 (2d Cir. 1998).
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c. Section 1983 as a Species of Tort Liability

Section 1983 creates a species of tort liability,
and the statute is interpreted in light of the back-
ground of tort liability.615 To satisfy the requirement
for action under color of law or the state action
element of a § 1983 action there need not be a spe-
cific intent to deprive an individual of a federally
protected right. However, as very recent cases have
held, the U.S. Constitution does not guarantee due
care on the part of state officials; liability for negli-
gently inflicted harm is categorically beneath the
threshold of constitutional due process.616 Actions
and decisions by officials that are merely inept,
erroneous, ineffective, or negligent do not amount
to deliberate indifference and do not divest officials
of qualified immunity.617 As discussed, “state offi-
cials are shielded from § 1983 damage liability if
their conduct did not violate clearly established
constitutional rights of which a reasonable official
would have known.”618

In DeShaney v. Winnebago County Department of
Social Services619 the Court held that the Due Proc-
ess Clause does not transform every tort committed
by a state actor into a constitutional violation.620 To
successfully state a claim for a deprivation of pro-
cedural due process, a plaintiff must assert that a
person acting under color of state law deprived the
plaintiff of a protected property interest and that
the procedures for challenging the deprivation are
inadequate.621 To prevail on a substantive due proc-
ess claim “a plaintiff must establish as a threshold
matter that he has a protected property interest to
which the Fourteenth Amendment's due process
protection applies.”622

Not all property interests entitled to procedural
due process protection are similarly protected by
the concept of substantive due process: “[w]hile
property interests are protected by procedural due
process even though the interest is derived from

                                                          
615 City of Monterey v. Del Monte Dunes at Monterey,

Ltd., 526 U.S. 687, 119 S. Ct. 1624, 143 L. Ed. 2d 882
(1999).

616 Douglas v. Healy, Nos. 01-CV-7039, 02-CV-2935,
2003 U.S. Dist. LEXIS 4922 at 13 (E.D. Pa. Feb. 28, 2003),
quoting Schieber v. City of Philadelphia, 2003 U.S. App.
LEXIS 3013, at **19–20 (3d Cir. 2003).

617 Hernandez v. Tex. Dep’t of Protective and Regulatory
Servs., 380 F.3d 872 (5th Cir. 2004).

618 Murphy, 127 F.3d, 750, 755 (8th Cir. 1999), citing
Harlow v. Fitzgerald, 457 U.S. 800, 818, 102 S. Ct. 2727,
2738, 73 L. Ed. 2d 396, 410–11 (1982).

619 489 U.S. 189, 109 S. Ct. 998, 103 L. Ed. 2d 249
(1989).

620 Id. at 202.
621 Douglas v. Healy, 2003 U.S. Dist. LEXIS 4922, at *4.
622 Id. *10, quoting Nicolas v. Pa. State Univ., 227 F.3d

133, 139–40 (3d Cir. 2000).

state law rather than the Constitution, substantive
due process rights are created only by the Constitu-
tion.”623 Thus, except in certain situations, such as
when a person is in the state’s actual custody and
must rely on the state for protection or medical
care, there is no cause of action under § 1983 when
the action complained against was private in na-
ture. In DeShaney, supra, there was no claim
against a county’s department of social services and
various employees for failing to protect a child from
a violent father. The language of the Due Process
Clause “cannot fairly be extended to impose an af-
firmative obligation on the state” to protect citizens
against private actors.624 The Due Process Clause of
the Fourteenth Amendment “does not transform
every tort committed by a state actor into a consti-
tutional violation” actionable under § 1983.625

d. State-Created Danger; Deliberate Indifference
Doctrine

In Brown v. Pennsylvania Department of Health
Emergency Medical Services Training Institute626

the Court of Appeals for the Third Circuit held that
there is no federal constitutional right to rescue
services, competent or otherwise, pursuant to the
Due Process Clause.

One exception to this general rule of non-liability is
the “state-created danger” exception, under which a
plaintiff may state a claim for a civil rights violation
if the plaintiff shows: (1) the harm ultimately caused
was foreseeable and fairly direct; (2) the conduct of a
state actor who acts in haste and under pressure is
“shocking to the conscience;” (3) there existed some
relationship between the State and the plaintiff; and
(4) the state actors used their authority to create an
opportunity that otherwise would have existed for
the third party to cause harm.627

If the state actors are not acting in haste and un-
der pressure, the second element of the “state-
created danger” exception is that the state actors
must have acted in willful disregard for the safety
of the plaintiff.628 Whether action is shocking to the

                                                          
623 Id. at *5, quoting Regents of Univ. of Mich. v. Ewing,

474 U.S. 214, 229, 106 S. Ct. 507, 515, 88 L. Ed. 2d 523,
535 (1985) (Powell, J., concurring).

624 DeShaney, 489 U.S. at 195.
625 Id. at 202.
626 Brown v. Pa. Dep’t of Health Emergency Med. Servs.

Training Inst., 318 F.3d 473 (3d Cir. 2003).
627 See Douglas, 2003 U.S. Dist. LEXIS 4922, at *12,

quoting Brown, 318 F.3d at 479 (citing Kneipp v. Tedder,
95 F.3d 1199, 1208 (3d Cir. 1996)).

628 Id. at *12, citing Brown, 318 F.3d at 480–81 (The
Third Circuit in Brown revised the standard for the sec-
ond element for state actors acting in haste and under
pressure, i.e., emergency personnel, from the standard of
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conscience and thus arbitrary in the constitutional
sense depends on the context in which the action
takes place. The degree of culpability required to
meet the standard depends upon the particular
circumstances confronting those acting on the
state's behalf.629

The issue, of course, concerning whether there is
an applicable policy or custom that has been vio-
lated arises in the context of actions under § 1983
against municipalities. In a case alleging that the
government had a policy of intentional discrimina-
tion against women, the court held that, to estab-
lish deliberate indifference, the plaintiff must dem-
onstrate culpability beyond mere negligence or
even gross negligence.630 To sustain a gender-based
equal protection challenge in a case involving an
assault, a plaintiff must show (1) the existence of a
policy, practice, or custom of law enforcement that
provided less protection to victims of domestic as-
sault than to victims of other assaults; (2) that dis-
crimination against women was a motivating fact;
and (3) that the plaintiff was injured by the policy,
custom, or practice.631

e. Liability for Acts in Excess of Authority or for
Gross Negligence

If government defendants act in excess of their
statutory authority, they may be subject to liability
under § 1983. For example, in Morgan v. Bubar632

the plaintiff and defendants were employees of the
State of Connecticut. The plaintiff alleged that
Bubar made defamatory statements about the
plaintiff to their supervisor and that two supervi-
sors failed to investigate or initiate an investigation
of a report of violence allegedly committed by the
plaintiff in the workplace.633 The court ruled that
the allegations were sufficient “to support a conclu-
sion that the defendants acted in excess of statu-

                                                                                   
willful disregard to the standard of conduct that “shocks
the conscience.” Id.).

629 Schieber v. City of Philadelphia, 320 F.3d 409, 418
(3d Cir. 2003).

630 Hernandez, 380 F.3d at 882, citing Conner v. Travis
County, 209 F.3d 794, 796 (5th Cir. 2000). In Hernandez,
the court observed that “[a]ccording to [Child Protective
Services] policy, children may not be placed in homes
which are under investigation for abuse,” a policy alleg-
edly violated by the individual defendants. See id. at 884.
See also Rhyne v. Henderson County, 973 F.2d 386, 392
(5th Cir. 1992) (stating that the basis of 1983 liability
“must amount to an intentional choice, not merely an
unintentionally negligent oversight”).

631 Beltran v. City of El Paso, 367 F.3d 299, 304–05 (5th
Cir. 2004) (citation omitted).

632 No. CV0205625555, 2003 Conn. Super. LEXIS 332
(Feb. 10, 2003).

633 Id. at **10–11.

tory authority such that the defendants are not
shielded by the doctrine of sovereign immunity.”634

Furthermore, “[t]he doctrine of sovereign immu-
nity does not shield state employees from liability
for acts or omissions constituting gross negli-
gence.”635 Thus, "[a] state employee who acts wan-
tonly, or in a culpable or grossly negligent manner
is not protected [by sovereign immunity]").636

Gross negligence is defined as that degree of negli-
gence “which shows indifference to others, disre-
garding prudence to the level that safety of others is
completely neglected. Gross negligence is negligence
which shocks fair-minded people, but is less than
willful recklessness.” Whether certain behavior con-
stitutes gross negligence is “generally a factual mat-
ter for resolution by the jury and becomes a question
of law only when reasonable people cannot differ.”637

In cases alleging § 1983 claims based on a gov-
ernment defendant's nonfeasance or misfeasance,
such as the failure to train personnel adequately,
there is no basis for a constitutional violation be-
cause such claims could be made about almost any
encounter resulting in an injury. Even if there is a
viable constitutional claim, the defendant may have
qualified immunity, which is “a shield from civil
liability for ‘all but the plainly incompetent or those
who knowingly violate the law.’”638

f. Non-Liability of Government Supervisors

Supervisors may not be held liable for the acts of
their subordinates: “an individual cannot be held
liable under Section 1983 in his individual capacity
unless he ‘participated in the constitutional viola-
tion.’”639

As one court has explained,

[l]iability may not be premised on the respondeat su-
perior or vicarious liability doctrines, "nor may a de-
fendant be held liable merely by his connection to
the events through links in the chain of com-
mand…."

Direct participation, however, is not necessary. A
supervisory official may be personally liable if she
has "actual or constructive notice of unconstitutional

                                                          
634 Id. at **11–12.
635 Gedrich v. Fairfax County Dep’t of Family Servs., 282

F. Supp. 2d 439, 474 (E.D. Va. 2003) (citation omitted).
636 Id. (internal quotation marks omitted).
637 Id. at 474–75 (citations omitted).
638 Beltran, 367 F.3d at 308, quoting Jones v. City of

Jackson, 203 F.3d 875, 883 (5th Cir. 2000) (quoting Malley
v. Briggs, 475 U.S. 335, 341, 106 S. Ct. 1092, 1096, 89 L.
Ed. 2d 271, 278 (1986)).

639 Valentine, 2005 U.S. Dist. LEXIS 430 at *17, quoting
Hildebrandt v. Ill. Dep’t of Natural Res., 347 F.3d 1014,
1039 (7th Cir. 2003).
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practices and demonstrates 'gross negligence' or 'de-
liberate indifference' by failing to act."640

To hold a supervisor liable under § 1983, “[a]
plaintiff…is required to establish that: (1) his ‘con-
stitutional rights were violated’ and (2) ‘the defen-
dants acted under color of state law.’”641 It must be
shown that the alleged supervisor is one who “di-
rected the constitutional violation” or that the vio-
lation must have “occurred with his ‘knowledge and
consent.’”642

4. Official Policy or Custom in Regard to
Municipal Liability

The Monell decision requires that before a mu-
nicipal defendant may be held liable for depriva-
tions of civil rights, there must be a showing that
the deprivation resulted from a government policy
or custom.643 The plaintiff must set for a “short and
plain statement of the claim showing that the
pleader is entitled to relief.”644 The official policy
need not be formally adopted or written, as a per-
sistent and well-settled custom may be the basis for
a § 1983 claim.645 

To support a claim “based upon the existence of
an official custom or policy,” the plaintiff must
show that

1) a policy or custom existed; 2) the governmental
policy makers actually or constructively knew of its

                                                          
640 Morris v. Eversley, 282 F. Supp. 2d 196, 203

(S.D.N.Y. 2003) (internal quotation marks omitted; cita-
tions omitted). As for factors to consider, the district court
stated that

the personal involvement of a supervisory defendant may

be shown by evidence that (1) the defendant participated

directly in the alleged constitutional violation, (2) the de-

fendant, after being informed of the violation through a

report or appeal, failed to remedy the wrong, (3) the defen-

dant created a policy or custom under which unconstitu-

tional practices occurred, or allowed the continuance of

such a policy or custom, (4) the defendant was grossly

negligent in supervising subordinates who committed the

wrongful acts, or (5) the defendant exhibited deliberate in-

difference to the rights of inmates by failing to act on in-

formation indicating that unconstitutional acts were oc-

curring.

Id. (internal quotation marks omitted; citations omit-
ted).

641 Valentine, 2005 U.S. Dist. LEXIS 430, at *15.
642 Id. at **17–18.
643 Monell, 436 U.S. at 694–95.
644 McClure v. Biesenbach, 402 F. Supp. 753, 760 n.32

(W.D. Tex. 20050), citing Leatherman v. Tarrant County
Narcotics Intelligence & Coord. Unit, 507 U.S. 163, 168,
113 S. Ct. 1160, 122 L. Ed. 2d 517 (1993).

645 See generally Owen v. City of Independence, 445 U.S.
622, 100 S. Ct. 1398, 63 L. Ed. 2d 673 (1980).

existence; 3) a constitutional violation occurred; and
4) the custom or policy served as the moving force
behind the violation. To adequately state such a
claim, Plaintiffs must also specifically describe how
the policy or custom relates to the constitutional
violation.646

For purposes of municipal liability, “a ‘policy’
may be established by either a policy or decision
adopted by the municipality or a single act of a
municipal official with final policymaking author-
ity,”647 but the custom or practice must be “‘so well
settled and widespread that the policymaking offi-
cials of the municipality [may] be said to have ac-
tual or constructive knowledge of it, yet did nothing
to end the practice.’”648 An act performed pursuant
to a custom that did not have formal approval of
the “appropriate decision-maker” may fairly subject
a municipality to liability under § 1983 “‘on the
theory that the relevant practice is so widespread
as to have the force of law.’” 649

In Valentine v. City of Chicago,650 the court
agreed that

[a] local governmental unit's unconstitutional policy,
practice, or custom can be shown by: “(1) an express
policy that causes a constitutional deprivation when
enforced; (2) a widespread practice, that, although
unauthorized, is so permanent and well-settled that
it constitutes a ‘custom or usage’ with the force of
law; or (3) an allegation that a person with final poli-
cymaking authority caused the injury.”651

Valentine was a female truck driver and sweeper
for the city’s transportation department who al-
leged sexual harassment by two supervisors and a
co-worker and who eventually filed an action under
§ 1983, as well as Title VII of the Civil Rights Act of
1964.652 As for the § 1983 claim, the court granted a
summary judgment in favor of the city, because “[a]
municipal governmental unit cannot be held liable
under Section 1983 ‘unless the deprivation of con-
stitutional rights is caused by a municipal policy or
custom.’”653 The plaintiff failed to show that “any
express policy or practice was behind the alleged
                                                          

646 McClure, 2005 U.S. Dist. LEXIS 3113, at *18 (em-
phasis in original) (citations omitted).

647 Faas v. Washington County, 260 F. Supp. 2d 198,
205–06 (D. Me. 2003), citing St. Louis v. Praprotnik, 485
U.S. 112, 108 S. Ct. 915, 99 L. Ed. 2d 107 (1988).

648 Id. at 206 (D. Me. 2003) (citation omitted).
649 M.W. ex rel. T.W. v. Madison County Bd. of Educ.,

262 F. Supp. 2d 737, 743 (E.D. Ky. 2003) (citation omit-
ted).

650 No. 03C2918, 2005 U.S. Dist. LEXIS 430 (N.D. Ill.
Jan. 11, 2005).

651 Id. at *9, quoting Chortek v. City of Milwaukee, 356
F.3d 740, 748 (7th Cir. 2004).

652 42 U.S.C. § 2000e.
653 Valentine, 2005 U.S. Dist. LEXIS 430, at *8 (citation

omitted).
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harassment or alleged failure to prevent the har-
assment.”654

One federal court has noted that “an isolated in-
cident or a meager history of isolated incidents is
insufficient to prove the existence of an official pol-
icy or custom.”655 One incident of unconstitutional
conduct by a city employee cannot be a basis for
finding that there was an agency-wide custom for
purposes of the imposition of municipal liability
under § 1983.656 In City of Oklahoma City v. Tut-
tle657 the Court held that “[p]roof of a single incident
of unconstitutional activity is not sufficient to im-
pose liability under Monell, unless proof of the inci-
dent includes proof that it was caused by an exist-
ing, unconstitutional municipal policy, which policy
can be attributed to a municipal policymaker.”658

Although it has been held that evidence of a single
incident cannot establish the existence of a policy
or custom for purposes of a § 1983 claim,659 in
McClure, the district court held that in the Fifth
Circuit a municipality may be held liable in a §
1983 action “for even a single decision made by its
legislative body, even if the decision is singular and
not meant as a continuing policy, ‘because even a
single decision by such a body unquestionably con-
stitutes an act of official government policy.’”660 On
the other hand, it has been held that statements of
individual lawmakers are not binding on a city.661

For an official to represent government policy he
or she must have final policymaking authority,
authority that is lacking when an official’s deci-
sions are subject to meaningful administrative re-
view.662 Whether a particular official has final poli-
cymaking authority for the purposes of § 1983 is a
question of state law.663 The court must determine

                                                          
654 Id. at *9.
655 Gedrich, 282 F. Supp. 2d at 472 (E.D. Va. 2003) (cita-

tion omitted).
656 Davis v. City of N.Y., 228 F. Supp. 2d 327, 346

(S.D.N.Y. 2002).
657 Oklahoma City v. Tuttle, 471 U.S. 808, 105 S. Ct.

2427, 85 L. Ed. 2d 791 (1985).
658 Id. at 823–24.
659 Fultz v. Whittaker, 261 F. Supp. 2d 767 (W.D. Ky.

2003).
660 McClure, 402 F. Supp. 2d at 761.
661 Id. at 762.
662 Caruso v. City of Cocoa, Fla., 260 F. Supp. 2d 1191,

1203 (M.D. Fla. 2003); see also Stewart v. Bd. of Commr’s
for Shawnee County, Kan., 320 F. Supp. 2d 1143 (D. Kan.
2004) (county department heads did not exercise final
policymaking authority); Pino v. City of Miami, 315 F.
Supp. 2d 1230 (S.D. Fla. 2004) (Section 1983 action failed
where city manager had not ratified decision to transfer
police officer).

663 McMillan v. Monroe County, Ala., 520 U.S. 781, 786,
117 S. Ct. 1734, 1737, 138 L. Ed. 2d 1, 8 (1997).

whether the person or entity that made the policy
at issue speaks for the government entity being
sued. Such an inquiry seeks to determine whether
governmental officials are final policymakers for
the local government in a particular area, or on a
particular issue; as stated, the finding is dependent
on an analysis of state law.664

In a case in which the plaintiffs alleged that a
police officer and a code compliance officer unlaw-
fully cancelled a concert the district court dismissed
the § 1983 claims. The plaintiffs had failed to es-
tablish “that the officials’ actions were taken in
violation of the ordinance and permit rules.”665 In-
deed, the court deemed it to be significant that the
plaintiffs had argued that the officials were liable
not because they had followed a government policy
but rather because they had arbitrarily and capri-
ciously violated it.666

5. Remedies
In a § 1983 action, the court may award declara-

tory and injunctive relief, damages, and attorney's
fees. Moreover, as discussed herein, in regard to an
individual who is an officer or employee of a state,
the individual defendant may be liable for injunc-
tive relief. Nominal, compensatory, and punitive
damages also are available under § 1983. To re-
cover compensatory damages, the plaintiff must
prove that the unconstitutional activities were the
cause in fact of actual injuries.667 To prove damages,
evidence must be received on general damages,
including emotional distress and pain and suffer-
ing, and on special damages, such as lost income
and medical expenses.668

In addition to compensatory damages, a court
may award punitive damages in a § 1983 suit to
punish the defendant for outrageous conduct and to
deter others from similar conduct in the future.669

Even if the plaintiff cannot prove actual damages,
the court may award punitive damages.670 Munici-
palities, however, are generally immune from puni-

                                                          
664 McClure v. Houston County, 306 F. Supp. 2d 1160

(M.D. Ala. 2003) (held that sheriff was not policymaker for
county; thus, county had immunity to claims based on
sheriff’s alleged failure to train or supervise).

665 McClure, 402 F. Supp. 2d at 762.
666 Id. at 761.
667 Memphis Cmty. Sch. Dist. v. Stachura, 477 U.S. 299,

309, 106 S. Ct. 2537, 2544, 91 L. Ed. 2d 249, 260 (1986).
668 Carey v. Piphus, 435 U.S. 247, 263–64, 98 S. Ct.

1042, 1054, 55 L. Ed. 2d 252, 264–66 (1978); Ellis v. Blum,
643 F.2d 68, 69 (2d Cir. 1981).

669 Smith v. Wade, 461 U.S. 30, 54–55, 103 S. Ct. 1625,
1639–40, 75 L. Ed. 2d 632, 650–51 (1983).

670 Glover v. Ala. Dep’t of Corrections, 734 F.2d 692
(11th Cir. 1984).
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tive damages in § 1983 actions,671 as are municipal
officers when sued in their official capacities.672

Individuals who are not protected by other forms
of immunity may be subject to punitive damages.
Punitive damages are available “when the defen-
dant's conduct is shown to be motivated by evil mo-
tive or intent, or when it involves reckless or cal-
lous indifference to the federally protected rights of
others.”673 The standard applicable to common law
tort claims is the same for § 1983 actions. In City of
Newport v. Fact Concerts, Inc. the Supreme Court
was clear that punitive damages could be awarded
“against the offending official, based on his per-
sonal financial resources….”674

As for injunctive relief, “[c]ivil rights actions un-
der section 1983 are exempt from the usual prohibi-
tion on federal court injunctions of state court pro-
ceedings.”675 Although the Eleventh Amendment
bars claims for damages against state agencies and
officials acting in their official capacity, the federal
courts may enjoin state officials acting in their offi-
cial capacity as long as the injunction governs only
the officer’s future conduct and no retroactive rem-
edy is provided; the rule applies also to declaratory
judgments.676 As has been noted, “[s]tate officials
acting in their official capacities are § 1983 ‘per-
sons’ when sued for prospective relief,” such as re-
instatement as a state employee.677 Thus, where a
state employee alleged that he was wrongfully ter-
minated by the state’s Employment Security De-
partment on account of his race and age, his § 1983

                                                          
671 Ramonita Rodriquez Sostre v. Municipio de Canova-

nas, 203 F. Supp. 2d 118 (D.P.R. 2002); City of Newport v.
Fact Concerts, Inc., 453 U.S. 247, 259, 101 S. Ct. 2748,
2756, 69 L. Ed. 2d 616, 627 (1981). But see Peden v. Su-
wannee County Sch. Bd., 837 F. Supp. 1188, 1196–97 (M.
D. Fla. 1993) (denying punitive damages where no com-
pensatory damages were awarded). In Peden, the court
stated that “[t]he real proposition for which the above
cited cases stand could be summarized as follows: in a
section 1983 action, a jury may properly award punitive
damages even though it awards no compensatory dam-
ages, but only where the jury first finds that a constitu-
tional violation was committed by the party against whom
the punitives are imposed.” Id.

672 Ramonita, 203 F. Supp. 2d at 120, citing Gomez-
Vazquez, 91 F. Supp. 2d 481, 482–83 (D.P.R. 2000).

673 Smith v. Wade, 461 U.S. 30 at 56.
674 Fact Concerts, Inc., 453 U.S. at 269.
675 Schroll v. Plunkett, 760 F. Supp. 1385, 1389 (D. Or.

1991).
676 Ippolito v. Meisel, 958 F. Supp. 155, 161 (S.D.N.Y.

1997); see also Mercer v. Brunt, 272 F. Supp. 2d 181 (D.
Conn. 2002).

677 Murphy v. Arkansas, 127 F.3d 750, 754 (8th Cir.
1997).

claim was not barred because he sought equitable
relief, such as reinstatement as a state employee.678

The requirements for an injunction generally are
that the movant must show that he or she will suf-
fer irreparable harm if the injunction is not
granted; that the movant would probably prevail on
the merits; that the state would not be harmed by
the injunction more than the movant would be
helped by it; and that the granting of the injunction
would be in the public interest. Alternatively, the
movant must show either a combination of probable
success on the merits and the possibility of irrepa-
rable injury or that serious questions have been
raised and that the balance of hardships tips
sharply in the movant’s favor.679

6. Attorney's Fees
A prevailing party in certain civil rights actions

may recover attorney's fees pursuant to 42 U.S.C. §
1988.680 Moreover, states may be able to prevent
supplemental claims against the state either under
the Eleventh Amendment or because the federal
claims have been dismissed.681 “Attorney’s fees in
civil rights and employment discrimination cases
are wholly outside the strictures of the Eleventh
Amendment as the result of Congressional abroga-
tion that the Supreme Court has upheld.”682 Claim-
ants who bring suit under a comprehensive federal
statutory scheme that does not include a provision
allowing for the recovery of attorney's fees may not
do so under § 1988. The assertion of a § 1983 claim
in addition to another statutory claim does not cre-
ate a claim for attorney's fees under § 1988.683

In Maher v. Gagne684 the Supreme Court held
that attorney's fees under § 1988 were available in
all types of § 1983 actions. A plaintiff prevails when
actual relief on the merits of his claim materially
alters the legal relationship between the parties by
modifying the defendant's behavior in a way that

                                                          
678 Id.
679 Remlinger v. State of Nevada, 896 F. Supp. 1012,

1014–15 (D. Nev. 1995).
680 See Carrion v. City of N.Y., 2003 WL 22519438

(S.D.N.Y. 2003) (unreported) (court upholding hourly rate
of $120 for prevailing defendants’ lead attorney in calcu-
lating attorney’s fees in false arrest claim).

681 See Valentine, 2005 U.S. Dist. LEXIS 430, at **20–
21; Dilts v. Blair, 2005 U.S. Dist. LEXIS 29426 (D. Id.

2005).
682 SMITH & NORMAN, § 10.35, at 633.
683 Smith v. Robinson, 468 U.S. 992, 104 S. Ct. 3457, 82

L. Ed. 2d 746 (1984).
684 Maher v. Gagne, 448 U.S. 122, 128–29, 100 S. Ct.

2570, 2574–75, 65 L. Ed. 2d 653, 660–61 (1980).
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directly benefits the plaintiff.685 The Supreme Court
has stated that “although the technical nature of a
nominal damage award…does not affect the pre-
vailing party inquiry, it does bear directly on the
propriety of fees awarded under § 1988.”686 Ordi-
narily, the prevailing plaintiff may recover attor-
ney's fees as a matter of course.687 The prevailing
defendant, however, may recover attorney's fees
only when the court in its discretion finds that the
plaintiff's action was “frivolous, unreasonable, or
without foundation, even though not brought in
subjective bad faith.”688

One issue that has arisen is whether a plaintiff
who prevails only on a pendent state law claim
rather than his or her § 1983 claim may be
awarded attorney’s fees. In Southwestern Bell Tele-
phone Company v. City of El Paso,689 Southwestern
Bell brought suit under § 1983 for declaratory and
injunctive relief against the City and County Water
Improvement District No. 1 (EPCWID). The action
alleged that EPCWID's application process and fees
for the use of its facilities constituted an illegal
taking in violation of the Fifth Amendment, as well
as were violations of the Contract Clause of the
United States Constitution and of the Federal Tele-
communications Act of 1996. The district court de-
nied Southwestern Bell's motion for attorney's fees,
because the company was not granted any relief
under § 1983 in the court's summary judgment or-
der and judgment. The district court held that be-
cause the company prevailed on its state law
claims, it was not a “prevailing party” under §
1983.690

However, the Fifth Circuit held that a plaintiff
may be deemed a prevailing party if he or she pre-
vails on a supplemental state law claim that arises
from a common nucleus of fact with federal consti-
tutional claims, even if the court chooses to avoid
ruling on the constitutional issues.691 Thus, attor-
ney's fees may be awarded even if the § 1983 claim
is not decided, provided that: (1) the § 1983 claim of

                                                          
685 Norris, 287 F. Supp. 2d at 114, citing Farrar v.

Hobby, 506 U.S. 103, 111–12, 113 S. Ct. 566, 572–74, 121
L. Ed. 2d 494, 503–04 (1992).

686 Farrar, 506 U.S. at 114.
687 Newman v. Piggie Park Enters., 390 U.S. 400, 402,

88 S. Ct. 964, 966, 19 L. Ed. 2d 1263, 1266 (1968); Hensley
v. Eckerhart, 461 U.S. 424, 103 S. Ct. 1933, 76 L. Ed. 2d
40 (1983).

688 Hughes v. Rowe, 449 U.S. 5, 14, 101 S. Ct. 173, 178,
66 L. Ed. 2d 163, 172 (1980); Christianburg Garment Co.
v. E.E.O.C., 434 U.S. 412, 421, 98 S. Ct. 694, 700, 54 L.
Ed. 2d 648, 657 (1978).

689 346 F.3d 541 (5th Cir. 2003).
690 Id. at 550–54.
691 Id. at 550, citing Scham v. District Courts Trying

Criminal Cases, 148 F.3d 554, 556 (5th Cir. 1998).

constitutional deprivation was substantial, and (2)
the successful pendent claims arose out of a com-
mon nucleus of operative facts. A claim is substan-
tial if it supports federal question jurisdiction; the
“common nucleus of operative facts” element must
satisfy the test established in United Mine Workers
v. Gibbs for pendent jurisdiction.692

Another issue is whether there is a right to at-
torney's fees when the plaintiff is awarded only
nominal damages. In Farrar v. Hobby693 the Su-
preme Court held that in a civil rights suit for
damages the awarding of nominal damages high-
lights the plaintiff's failure to prove actual, com-
pensable injury. Whatever the constitutional basis
for substantive liability, damages awarded in a §
1983 action must always be designed to compensate
injuries caused by the constitutional deprivation. If
a plaintiff recovers only nominal damages because
of his failure to prove an essential element of his
claim for monetary relief, “the only reasonable fee
is usually no fee at all.”694

However, attorney’s fees have been awarded even
when the amount of damages awarded was nomi-
nal. In Ortiz de Arroyo v. Barcelo695 the First Circuit
held that the plaintiffs were the prevailing party
entitled to attorney's fees even though they did not
obtain a favorable judgment or a formal settlement
agreement in their § 1983 suit. In Norris v. Mur-
phy,696 a jury awarded the plaintiff the nominal
amount of $1 in damages, but the court awarded
virtually the entire amount of attorney's fees and
costs requested.

The Court has handed down several decisions
that significantly cut into the award of attorney’s
fees in § 1983 actions. The Court’s decision in
Marek v. Chesney,697 interpreting Rule 68 of the
Federal Rules of Civil Procedure, encourages set-
tlement of civil rights cases by denying the award
of attorney's fees under § 1988 for fees incurred
after a settlement offer is rejected, unless the final
judgment obtained by the offeree is more favorable
than the settlement offer.698

                                                          
692 Id. at 551.
693 506 U.S. 103, 113 S. Ct. 566, 121 L. Ed. 2d 494

(1992).
694 Id. at 115 (citation omitted).
695 765 F.2d 275, 276–77 (1st Cir. 1985).
696 287 F. Supp. 2d 111 (D. Mass. 2003).
697 473 U.S. 1, 11–12, 105 S. Ct. 3012, 3018, 87 L. Ed. 2d

1, 11 (1985).
698 In Wilson v. Nomura Securities Int’l, 361 F.3d 86 (2d

Cir. 2004), the court held that the acceptance of a Rule 68
offer fully settled Wilson's Title VII claim, including any
right to attorney's fees.
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Finally, the Eleventh Amendment does not bar
recovery of attorney's fees against the state.699 On
the other hand, attorney's fees are not recoverable
against the state when the plaintiff prevails
against a public official in his or her individual ca-
pacity.700

E. DISCRIMINATION CLAIMS UNDER
OTHER FEDERAL LAWS AGAINST
TRANSPORTATION DEPARTMENTS

1. Introduction
Although various forms of discrimination are

prohibited by federal law,701 states and their in-
strumentalities, such as transportation depart-
ments, as well as their officers and employees act-
ing in their official capacity, have immunity for
certain claims alleging discrimination by virtue of
the states’ sovereign immunity under the Eleventh
Amendment to the United States Constitution.
Moreover, there are law review articles and other
commentary702 arguing that, based on Supreme
Court decisions in recent years, some discrimina-
tion-type claims presently permitted against the
states may be subject to challenge. Nevertheless,
states have immunity under the Eleventh Amend-
ment to claims made under the Age Discrimination
in Employment Act (ADEA)703 and under Title I of

                                                          
699 Hutto v. Finney, 437 U.S. 678, 689–92, 98 S. Ct.

2565, 2572–74, 57 L. Ed. 2d 522, 533–35 (1978) (validity
questioned by some citing references).

700 Graham, 473 U.S. at 167 (validity questioned by
some citing references).

701 See discussion and cases in HAROLD S. LEWIS, JR.,
EMPLOYMENT DISCRIMINATION LAW AND PRACTICE (2d ed.
2004); JOHN J. DONOHUE III, FOUNDATIONS OF

EMPLOYMENT DISCRIMINATION LAW (Foundation Press
2003); MICHAEL A. WARNER & LEE E. MILLER,
EMPLOYMENT DISCRIMINATION LAW (2000); SHELDON H.
NAHMOD, CIVIL RIGHTS AND CIVIL LIBERTIES LITIGATION:
THE LAW OF SECTION 1983 (1997); GABRIEL M. NUGENT,
EMPLOYMENT DISCRIMINATION BASED ON SEXUAL

ORIENTATION (1998); and SHELDON H. NAHMOD, MICHAEL

L. WELLS, & THOMAS A. EATON, CONSTITUTIONAL TORTS

(Anderson Pub. Co. 1995).
702 See Nicole E. Grodner, Disparate Impact Legislation

and Abrogation of the States’ Sovereign Immunity after
Nevada Department of Human Resources v. Hibbs and
Tennessee v. Lane, 83 TEX. L. REV. 1173, 1184 (2005)
(hereinafter “Disparate Impact Legislation”). See also
Bryan Dearinger, The State of the Nation, not the State of
the Record: Finding Problems with Judicial ‘Review’ of
Eleventh Amendment Abrogation Legislation, 53 DRAKE L.
REV. 421, 422 (2005) (hereinafter “State of the Nation”).

703 Cal. Public Employees’ Retirement Sys. v. Arnett,
528 U.S. 1111, 120 S. Ct. 930, 145 L. Ed. 2d 807 (2000)

the Americans with Disabilities Act (ADA).704 Indi-
vidual employees may not be sued under Title
VII.705

Besides the issue of sovereign immunity, this sec-
tion will discuss how the law has evolved recently
in the areas of discrimination prohibited by the
ADA,706 the ADEA,707 or Title VII of the Civil Rights
Act of 1964.708 This section of the report will discuss
whether and when Congress may abrogate the
states’ sovereign immunity under the Eleventh
Amendment, even when a claim arises under fed-
eral antidiscrimination law. Moreover, regardless
of state immunity, each section will discuss the
elements of claims arising out of alleged discrimi-
nation on the basis of age, disability, race, or sex.

2. Recent U.S. Supreme Court Decisions on the
States’ Sovereign Immunity Under the Eleventh
Amendment

As discussed previously in the report, when a
state transportation department asserts the Elev-
enth Amendment as a defense, an action under §
1983 will be dismissed unless the state has waived
such immunity. Eleventh Amendment immunity
will not shield agency officials from suit if they are
sued in their individual, non-official capacity.
Moreover, where government officials, sued in their
individual capacity, have raised the defense of
qualified immunity, some courts have imposed a
“heightened pleading requirement”; that is, some
factual detail is necessary so that the court will be
able to determine whether a right was a clearly
established one at the time of the allegedly wrong-
ful conduct.709

                                                                                   
(vacating and remanding in light of Kimel v. Fla. Bd. of
Regents, 528 U.S. 62, 120 S. Ct. 631, 145 L. Ed. 2d 522
(2000) (holding that the ADEA did not abrogate the states’
Eleventh Amendment immunity from suit by private indi-
viduals)).

704 The Trustees of the Univ. of Ala. v. Garrett, 531 U.S.
356, 121 S. Ct. 955, 148 L. Ed. 2d 866 (2001) (holding that
Eleventh Amendment immunity bars suits under Title I of
the ADA for money damages against states). See Lopez v.
Police Dep’t of Commonwealth of Puerto Rico, 247 F.3d 26
(1st Cir. 2001).

705 Dearth v. Collins, 441 F.3d 931 (11th Cir. 2006)
(holding that relief under Title VII is provided solely
against the employer and not an individual employee);
Grant v. Lone Star Co., 21 F.3d 649, 651–53 (5th Cir.
1994); Wathen v. Gen. Elec. Co., 115 F.3d 400, 404–05
(6th Cir. 1997).

706 42 U.S.C. § 12101 et seq.
707 29 U.S.C. § 621 et seq.
708 42 U.S.C. § 2000e et seq.
709 See GJR Investments v. County of Escambia, Fla.,

132 F.3d 1359, 1367 (11th Cir. 1998) (citation omitted).
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As for whether states have any immunity under
the Eleventh Amendment from claims under the
ADA, ADEA, or Title VII of the Civil Rights Act of
1964, the analysis in this section begins with the
decision of the United States Supreme Court in
1976 in Fitzpatrick v. Bitzer.710 In Fitzpatrick, a
group of Connecticut state employees brought suit
against the state alleging sexual discrimination
regarding retirement benefits.711 The Fitzpatrick
Court held that when Congress amended Title VII
in 1972 to extend coverage to the states as employ-
ers, Congress clearly exercised its power under
[Section] 5 of the Fourteenth Amendment to abro-
gate the states’ Eleventh Amendment immunity.712

The issue, however, that was not raised in the Fitz-
patrick case was whether the abrogation of immu-
nity was “a proper exercise of congressional
authority under [Section] 5 of the Fourteenth
Amendment.”713

On several occasions since the Fitzpatrick deci-
sion, the Supreme Court has addressed the issue of
whether Congress has exercised its authority prop-
erly when abrogating the states’ sovereign immu-
nity. The cases since Fitzpatrick are, of course, par-
ticularly relevant to whether the states have
sovereign immunity for some claims under the fed-
eral antidiscrimination laws. A preliminary ques-
tion that the Court has had to address was on
which constitutional grants of authority Congress
permissibly could rely to abrogate the states’ sover-
eign immunity. In 1996, in Seminole Tribe v. Flor-
ida714 the Court held that Congress may only
authorize suits against nonconsenting states, that
is, abrogate the states’ sovereign immunity under
the Eleventh Amendment, when Congress is acting
within its power under Section 5 of the Fourteenth
Amendment. Congress may not abrogate the states’
sovereign immunity under another grant of consti-
tutional authority to Congress, such as the Com-
merce Clause.”715

After the decision in Seminole Tribe, beginning in
1997, the Supreme Court struck down acts of Con-
gress that were, in the Court’s view, in excess of
Congress’s power under Section 5 of the Fourteenth
Amendment. Thus, in 1997, in City of Boerne v.

                                                          
710 427 U.S. 445, 96 S. Ct. 2666, 49 L. Ed. 2d 614 (1976).
711 Id. at 448.
712 Id. at 453.
713 Id. at 456 n.11. See discussion of Fitzpatrick in LEWIS

& NORMAN, supra note 481 § 10.35, at 624.
714 517 U.S. 44, 116 S. Ct. 1114, 134 L. Ed. 2d 252

(1996).
715 Gill v. Publ. Emples. Ret. Bd., 135 N.M. 472, 476, 90

P.3d 491, 495 (2004).

Flores,716 the Supreme Court held that the Religious
Freedom Restoration Act of 1993 (RFRA) exceeded
Congress’s power under Section 5 of the Fourteenth
Amendment. As the Court explained, the

RFRA prohibits "government" from "substantially
burdening" a person's exercise of religion even if the
burden results from a rule of general applicability
unless the government can demonstrate the burden
"(1) is in furtherance of a compelling governmental
interest; and (2) is the least restrictive means of fur-
thering that compelling governmental interest."717

The Court, stating that Congress does not have
the “power to determine what constitutes a consti-
tutional violation,”718 held that Congress did not
have “the power to decree the substance of the
Fourteenth Amendment’s restrictions on the
States. Legislation which alters the meaning of the
Free Exercise Clause cannot be said to be enforcing
the Clause.”719 The Court, recognizing that it is not
easy to differentiate “between measures that rem-
edy or prevent unconstitutional actions and meas-
ures that make a substantive change in the gov-
erning law,”720 held that “[t]here must be a
congruence and proportionality between the injury
to be prevented or remedied and the means adopted
to that end.”721

In rendering its decision, the Court emphasized
the absence of a sufficient record for the Congress
to act under its Section 5 power. The “RFRA’s leg-
islative record lacks examples of modern instances
of generally applicable laws [that were] passed be-
cause of religious bigotry.”722 The intent of the law,
in the opinion of the Court, “cannot be understood
as a response to, or designed to prevent, unconsti-
tutional behavior.”723 The Court noted that the
“RFRA’s substantial burden test…is not even a
discriminatory effects or disparate impact test….”724

Although the first question is whether the Con-
gress clearly expressed an intent to abrogate the
states’ sovereign immunity in a given area, the
Congress may not purport to do so under Section 5
unless there is sufficient evidence to justify con-
gressional action. Whether Congress has enacted
purportedly remedial legislation pursuant to its
Section 5 power depends on whether the legislation

                                                          
716 521 U.S. 507, 117 S. Ct. 2157, 138 L. Ed. 2d 624

(1997).
717 Id. at 515–16, citing 42 U.S.C. § 2000bb-1.
718 Id. at 519.
719 Id.
720 Id. at 508.
721 Id. at 520.
722 Id. at 530.
723 Id. at 532.
724 Id. at 535.
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passes the Court’s congruence and proportionality
test. An example is the case of Florida Prepaid
Postsecondary Education Expense Board v. College
Savings Bank.725 The state agency argued that the
Patent Remedy Act726 was an unconstitutional ab-
rogation of the states’ sovereign immunity under
Section 5 of the Fourteenth Amendment. In the
Act, Congress had provided that states, their in-
strumentalities, and their officers and employees
acting in their official capacities were subject to
suit in federal court by any person for patent in-
fringement.727 College Savings alleged that Florida
Prepaid had infringed College Savings’ patent for
certain “financing methodology.”728

The Court noted that pursuant to its holding in
City of Boerne, the Court had to “identify the Four-
teenth Amendment ‘evil’ or ‘wrong’ that Congress
intended to remedy….”729 However, the Court held
that in enacting the Patent Remedy Act, Congress
had “identified no pattern of patent infringement
by the States, let alone a pattern of constitutional
violations.”730 Moreover, “Congress itself said noth-
ing about the existence or adequacy of state reme-
dies in the statute,” nor was there any evidence in
the legislative history of patent infringement by the
states.731 Hence, the Congress had not properly ab-
rogated sovereign immunity in making “all States
immediately amenable to suit in federal court for
all kinds of possible patent infringement and for an
indefinite duration.”732

In contrast, in 2003 in Nevada Department of
Human Resources v. Hibbs,733 the Court upheld the
Family and Medical Leave Act (FMLA) of 1993 that
“entitles eligible employees to take up to 12 work
weeks of unpaid leave annually for any of several
reasons, including the onset of a ‘serious health
condition’ in an employee’s spouse, child or par-
ent.”734 The FMLA permits claims for monetary
damages and equitable relief against employers,
including public agencies. To the surprise of some

                                                          
725 527 U.S. 627, 119 S. Ct. 2199, 144 L. Ed. 2d 575

(1999).
726 35 U.S.C. §§ 2171h, 296(a).
727 Fla. Prepaid Postsecondary Educ. Expense Bd., 527

U.S. at 632.
728 Id. at 631.
729 Id. at 639, citing City of Boerne, 521 U.S. 507, 525,

117 S. Ct. 2157, 2166, 138 L. Ed. 2d at 642.
730 Id. at 640.
731 Id. at 644.
732 Id. at 647.
733 538 U.S. 721, 123 S. Ct. 1972, 155 L. Ed. 2d 953

(2003).
734 Hibbs, 538 U.S. at 724, quoting 29 U.S.C. §

2612(a)(1)(C).

commentators,735 in light of the Court’s decision in
the City of Boerne and Florida Prepaid cases, the
Court held that employees of the State of Nevada
may recover damages in the event of the state’s
failure to comply with the family-care provision of
the Act.

In Hibbs there was no serious issue regarding
whether Congress intended to abrogate the sover-
eign immunity of the states. Moreover, the Court
reiterated that under Section 5 of the Fourteenth
Amendment, Congress may “do more than simply
proscribe conduct” that the Court has held to be
unconstitutional and that “Congress may enact so-
called prophylactic legislation that proscribes fa-
cially constitutional conduct in order to prevent and
deter unconstitutional conduct.”736 In Hibbs, the
Court concluded that the Congress had evidence of
a pattern of constitutional violations by the states.
Furthermore, “Congress had evidence that, even
where state laws and policies were not facially dis-
criminatory, they were applied in discriminatory
ways.”737 The Court concluded that “the States’ rec-
ord of unconstitutional participation in, and fos-
tering of, gender-based discrimination in the ad-
ministration of leave benefits is weighty enough”
for the enactment of the FLMA.738 The law, moreo-
ver, was “narrowly targeted” with other limitations
that Congress had placed on its “scope.”739

Other decisions upholding or denying congres-
sional authority to abrogate the states’ Eleventh
Amendment immunity are discussed hereafter un-
der the relevant sections pertaining to age, disabil-
ity, and race and sex discrimination. In some areas
of federal antidiscrimination law, the states are
wholly or partially immune. After discussing the
immunity issue, each section will discuss both the
legal elements for claims of discrimination and any
recent cases brought against transportation agen-
cies. As will be seen, in discrimination cases, even
when a transportation agency is not immune from
suit, the agency frequently has prevailed on a mo-
tion for summary judgment, resulting in a dis-
missal of all or part of the case.

3. Age Discrimination in Employment Act

a. State Sovereign Immunity for Claims for Monetary
Damages Under the ADEA

The ADEA, which prohibits employment dis-
crimination on the basis of age against individuals
                                                          

735 See supra note 702, at 1184; see also Dearinger, su-
pra note 702, at 422.

736 Hibbs, 538 U.S. at 727–28.
737 Id. at 732.
738 Id. at 735.
739 Id. at 738.
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age 40 or over, may be enforced in accordance with
the powers, remedies, and procedures provided in
the Fair Labor Standards Act.740 The ADEA pro-
vides:

It shall be unlawful for an employer—

(1) to fail or refuse to hire or to discharge any indi-
vidual or otherwise discriminate against any indi-
vidual with respect to his compensation, terms, con-
ditions, or privileges of employment, because of such
individual’s age;

(2) to limit, segregate, or classify his employees in
any way which would deprive or tend to deprive any
individual of employment opportunities or otherwise
adversely affect his status as an employee, because
of such individual’s age; or

(3) to reduce the wage rate of any employee in order
to comply with this chapter.741

In 1974 Congress provided that employees could
maintain a suit under the ADEA against a public
entity in any federal or state court.742 However, in
2000 in Kimel v. Florida Board of Regents743 the
Supreme Court struck down the law that abrogated
the states’ sovereign immunity for ADEA claims.744

The Kimel case concerned three suits by plaintiffs
against Alabama and Florida state agency employ-
ers, inter alia, for monetary damages for alleged
age discrimination. However, the Kimel Court held
that Congress had exceeded its authority in abro-
gating the states’ immunity for such suits.

Applying the congruence and proportionality
test, the Court held that the substantive require-
ments imposed by the ADEA on the states “are dis-
proportionate to any unconstitutional conduct that
conceivably could be targeted by the Act.”745 Stating
that “[s]tates may discriminate on the basis of age
without offending the Fourteenth Amendment if
the age classification in question is rationally re-
lated to a legitimate state interest,”746 the Court
held that Congress had not properly abrogated the
states’ immunity under Section 5 of the Fourteenth
Amendment. The Court’s reasoning was that the
ADEA was “‘so out of proportion to a supposed re-
medial or preventive object that it cannot be under-
stood as responsive to, or designed to prevent, un-
constitutional behavior.’”747 That is, when extending
                                                          

740 29 U.S.C. § 201, et seq.
741 Id. § 623(a)(1)–(3).
742 Id. § 626(c).
743 528 U.S. 62, 120 S. Ct. 631, 145 L. Ed. 2d 522 (2000).
744 29 U.S.C. § 626(b), citing 29 U.S.C. §§ 626(c), 211,

216(b), 217.
745 Kimel, 528 U.S. at 83 (citations omitted).
746 Id.
747 Id. at 86, citing City of Boerne, 521 U.S. at 532, 117

S. Ct. at 2170, 138 L. Ed. 2d at 646.

the ADEA to the states, Congress “never identified
any pattern of age discrimination by the States,
much less any discrimination whatsoever that rose
to the level of a constitutional violation.”748 Accord-
ingly, Congress did not validly abrogate the states’
sovereign immunity to suits by private individu-
als.749 In any case, the Court stated that in almost
every state, “[s]tate employees are protected by
state age discrimination statutes,”750 which are
cited in a footnote to the opinion.751

b. Elements of an ADEA Claim

Although a state transportation agency has sov-
ereign immunity for claims for monetary damages,
but not for injunctive relief, other transportation
agencies that are not part of the state government
may be subject to suit; thus, the elements of an
ADEA claim will be discussed. For a plaintiff to
establish a prima facie case of age discrimination,
the plaintiff must show that “‘(1) he is a member of
the protected class; (2) he is qualified for his posi-
tion; (3) he has suffered an adverse employment
action; and (4) the circumstances surrounding that
action give rise to an inference of age discrimina-
tion.’”752 Claims under the ADEA “are analyzed ac-
cording to a burden shifting framework first ar-
ticulated by the Supreme Court in McDonnell
Douglas Corp. v. Green[753]….”754 If the employer’s
action is motivated by something other than the
employee’s age, then there is no disparate treat-
ment under the ADEA.755 Under the ADEA, em-
ployees may not hold another individual or a su-
pervisor liable as they are not liable under the
Act.756

                                                          
748 Id. at 89.
749 Id. at 91.
750 Id.
751 Id. at 92 n.1.
752 Concepcion v. Nice Pak Products, No. 03 Civ. 1984

(LTS) (THK) 2004 U.S. Dist. LEXIS 15873, *8 (S.D.N.Y.
Aug. 13, 2004) (citation omitted). This formulation is by
the court based on the ADEA, and is not found per se in
the statute. See 29 U.S.C. §§ 621–34.

753 McDonnell Douglas Corp. v. Green, 411 U.S. 792,
802–04, 93 S. Ct. 1817, 1824, 36 L. Ed. 2d 668 (1973).

754 Concepcion, 2004 U.S. Dist. LEXIS 15873, at *8 (cita-
tion omitted).

755 MacKinnon v. City of N.Y., Human Resources
Admin., No. 99 Civ. 10193 (GBD) 2003 U.S. Dist. LEXIS
16622, at *5 (S.D.N.Y. Sept. 22, 2003).

756 Cheng v. Benson, 358 F. Supp. 2d 696, 700 (N.D. Ill.
2005) (citing precedents and a law review article for the
proposition that “‘[t]he appellate courts consistently hold
that liability [in employment discrimination law] should
fall solely to the employer, thus prohibiting personal li-
ability….’” Id.).
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The ADEA makes it unlawful for an employer to
subject an employee to an adverse employment
action because the employee previously charged the
employer with age discrimination. To state

[a] prima facie case of retaliation under the ADEA
requires proof that: (1) the plaintiff was engaged in
an activity protected under the ADEA; (2) the em-
ployer was aware of the plaintiff's participation in
the protected activity; (3) the plaintiff was subject to
an adverse employment action; and (4) there is a
nexus between the protected activity and the adverse
action taken.757

It is not completely clear whether Congress has
abrogated sovereign immunity as to retaliation
claims against federal agencies under the ADEA.
According to a federal court in Virginia, although
29 U.S.C. § 633a(a) waives sovereign immunity of
federal agencies for age discrimination suits
against them, the ADEA does not expressly pro-
hibit suits for retaliation by federal agencies.758 Al-
though the court recognized that the Second Circuit
and D.C. Circuit have held that Congress waived
sovereign immunity for retaliation claims against
federal agencies under the ADEA,759 the district
court in Virginia held that Congress chose not to
waive immunity for retaliation claims against fed-
eral agencies.

4. Americans with Disabilities Act

a. Sovereign Immunity for Claims for Monetary
Damages Under Title I

The ADA is designed “to provide a clear and
comprehensive national mandate for the elimina-
tion of discrimination against individuals with dis-
abilities.”760 Prohibiting discrimination in the con-
texts of employment, public services, and public
accommodations and services operated by private
entities, the ADA provides the following for each
context:

Employment.—“No covered entity shall discrimi-
nate against a qualified individual with a disability
because of the disability of such individual in re-
gard to job application procedures, the hiring, ad-

                                                          
757 Concepcion, 2004 U.S. Dist. LEXIS 15873 at **8–9,

quoting Wanamaker v. Columbian Rope Co., 108 F.3d 462,
465 (2d Cir. 1997).

758 Cyr v. Perry, 301 F. Supp. 2d 527 (E.D. Va. 2004).
759 Id. at 533 (“Two other circuits…have addressed this

issue and concluded that Congress has in fact waived this
sovereign immunity and thus the federal government may
be sued for retaliation under the ADEA,” citing Forman v.
Small, 350 U.S. App. D.C. 24, 271 F.3d 285, 298–99 (D.C.
Cir. 2001); Bornholdt v. Brady, 869 F.2d 57, 62 (2d Cir.
1989)).

760 42 U.S.C. § 12101(b)(1).

vancement, or discharge of employees, employee
compensation, job training, and other terms, condi-
tions, and privileges of employment.”761

Public Services.—“Subject to the provisions of
this subchapter, no qualified individual with a dis-
ability shall, by reason of such disability, be ex-
cluded from participation in or be denied the bene-
fits of the services, programs, or activities of a
public entity, or be subjected to discrimination by
any such entity.”762

Public Accommodations and Services Operated by
Private Entities.—“No individual shall be discrimi-
nated against on the basis of disability in the full
and equal enjoyment of the goods, services, facili-
ties, privileges, advantages, or accommodations of
any place of public accommodation by any person
who owns, leases (or leases to), or operates a place
of public accommodation.”763

As the Court stated in 2004 in Tennessee v.
Lane,764 the ADA “forbids discrimination against
persons with disabilities in three major areas of
public life: employment, which is covered by Title I
of the statute; public services, programs, and activi-
ties, which are the subject of Title II; and public
accommodations, which are covered by Title III.”765

“Title II…prohibits any public entity from dis-
criminating against ‘qualified’ persons with dis-
abilities in the provision or operation of public
services, programs, or activities.”766 A “public en-
tity” includes state and local governments and their
agencies or instrumentalities.767 In 42 U.S.C. §
1213(2), the ADA specifically identifies transporta-
tion services. Thus,

[p]ersons with disabilities are "qualified" if they,
"with or without reasonable modifications to rules,
policies, or practices, the removal of architectural,
communication, or transportation barriers, or the
provision of auxiliary aids and services, mee[t] the
essential eligibility requirements for the receipt of
services or the participation in programs or activities
provided by a public entity."768

The ADA incorporates Section 505 of the Reha-
bilitation Act of 1973769 that authorizes private citi-
zens to bring suit for money damages.770 A state is

                                                          
761 Id. § 12112.
762 Id. § 12132.
763 Id. § 12182.
764 541 U.S. 509, 124 S. Ct. 1978, 158 L. Ed. 2d 820

(2004).
765 Id. at 516–17.
766 Id. at 517. See 42 U.S.C. § 12132.
767 42 U.S.C. § 1213(1).
768 Lane, 541 U.S. at 517.
769 29 U.S.C. § 794a.
770 42 U.S.C. § 12133.
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subject to suit for discrimination in violation of the
Rehabilitation Act if the state accepts Federal Re-
habilitation Act funds.771 In contrast, “[u]nder the
ADA Congress did not manifest a clear intent to
condition participation in the programs funded un-
der the Act on a State’s consent to waive its consti-
tutional immunity.”772 A retaliation claim may not
be brought under the ADA against a state entity if
the state entity is not otherwise subject to sub-
chapters I, II, and IV of the ADA.773

Although Title 1 of the ADA authorizes claims for
monetary damages, such claims may not be made
against states or their agencies or instrumentali-
ties. In Board of Trustees of the University of Ala-
bama v. Garrett774 the respondents had filed suits
against Alabama state employers seeking monetary
damages under Title I of the ADA. Title I, as noted,
prohibits states and other employers from “dis-
criminating against a qualified individual with a
disability because of that disability…in regard
to…terms, conditions, and privileges of employ-
ment.”775 In Garrett, the Court held that the Elev-
enth Amendment bars suits against the states for
money damages for their failure to comply with
Title I. In the Court’s opinion, congressional
authority to abrogate the states’ sovereign immu-
nity under Section 5 of the Fourteenth Amendment
“is appropriately exercised only in response to state
transgressions.”776 The legislative record, however,
“fail[ed] to show that Congress did in fact identify a
pattern of irrational state discrimination in em-
ployment against the disabled.”777 Furthermore, the
Court held that the remedy imposed by Congress
was not “congruent and proportional to the tar-
geted violation.”778

The Eleventh Amendment, however, may not be
asserted to bar an ADA claim made by the United
States against a state for monetary damages or
injunctive relief. In U.S. v. Mississippi Department
of Public Safety779 the United States alleged that
the Mississippi state agency violated the ADA by
dismissing an individual from the training academy
of the Mississippi Highway Safety Patrol because of
his disability, Type 2 diabetes.780 The United States
                                                          

771 Prowell v. State of Oregon, No. 03-80-HA, 2003 U.S.
Dist. LEXIS 25530, at *11 (D. Or. Aug. 11, 2003).

772 Id. at *14.
773 Id. at **21–22.
774 531 U.S. 356, 121 S. Ct. 955, 148 L. Ed. 2d 866

(2001).
775 42 U.S.C. § 12112(a).
776 Garrett, 531 U.S. at 368.
777 Id.
778 Id. at 374.
779 321 F.3d 495 (5th Cir. 2003).
780 Id. at 497.

maintained that if the agency had made reasonable
accommodations for his disability, the individual
“would have been able to perform the essential
functions of the job….”781

The Fifth Circuit, reversing the district court’s
dismissal of the suit, held that the claim for mone-
tary damages and other compensatory relief was
not barred by the Eleventh Amendment.782 Al-
though the State of Mississippi argued that the
United States was attempting to “circumvent the
safeguards of the Eleventh Amendment [to] obtain
personal relief for private individuals,”783 the Fifth
Circuit held that the Supreme Court in Garrett,
supra, had stated that its ruling “had no impact on
the ability of the United States to enforce the ADA
in suits for money damages,” and that the United
States was not barred by the Eleventh Amendment
from suing to enforce federal law as authorized by
the ADA.784

b. Sovereign Immunity and Title II of the ADA

Under Title II the states do not have sovereign
immunity from ADA claims that arise out of a
state’s denial of a fundamental right, such as access
to the courts. Three years after the decision in
Garrett, the Supreme Court in Tennessee v. Lane785

considered whether Title II of the ADA was a
proper exercise of congressional authority under
Section 5 of the Fourteenth Amendment to abro-
gate the states’ Eleventh Amendment immunity.
The Court held that although Congress has broad
power under Section 5 to devise “appropriate reme-
dial and preventative measures for unconstitu-
tional actions,” Congress “may not work a ‘substan-
tive change in the governing law.’”786 Where the
Congress acts to enforce constitutional rights based
on disability, legislation is constitutional if it
passes the lowest level of scrutiny, the rational ba-
sis test. Thus, classifications based on disability
violate the said test only “if they lack a rational
relationship to a legitimate governmental pur-
pose.”787

In Lane the respondents alleged that as paraple-
gics “they were denied access to, and the services
of, the state court system by reason of their dis-
                                                          

781 Id.
782 Id. at 498. The district court dismissed the claim for

injunctive relief because the request was made against the
state agency rather than a public official.

783 Id.
784 Id. at 499, citing EEOC v. Waffle House, 534 U.S.

279, 122 S. Ct. 754, 151 L. Ed. 2d 755 (2002).
785 541 U.S. 509, 124 S. Ct. 1978, 158 L. Ed. 2d 820

(2004).
786 Id. at 520.
787 Id. at 522.
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abilities.”788 One respondent was unable to answer
criminal charges without crawling up two flights of
stairs to get to the courtroom because of the ab-
sence of an elevator. When he refused to crawl or to
be carried the next time he was arrested for failure
to appear.789 The other respondent, a court stenog-
rapher, had lost work and “an opportunity to par-
ticipate in the judicial process” because of her dis-
ability.790 The Court found that “Congress enacted
Title II against a backdrop of pervasive unequal
treatment in the administration of state services
and programs, including systematic deprivation of
fundamental rights” of persons with disabilities “in
a variety of settings,” including courthouses and
other state-owned buildings.791 The Court held that
Congress had the power under Section 5 of the
Fourteenth Amendment to abrogate the states’
Eleventh Amendment immunity “to enforce the
constitutional right of access to the courts.”792 The
Court also found that the remedy under the ADA
was a limited one as Congress had only “required
the States to take reasonable measures to remove
architectural and other barriers to accessibility,”793

or in some instances to use less costly or other
measures as allowed by the regulations.794

The Court decided the Lane case, however, on the
narrow basis of whether the Congress could abro-
gate the states’ Eleventh Amendment immunity
under Title II of the ADA where the claim involved
a fundamental right, such as access to the courts.
The Lane Court stated that “the decision in Garrett,
which severed Title I of the ADA from Title II for
purposes of the § 5 inquiry, demonstrates that
courts need not examine ‘the full breadth of the
statute’ all at once.”795 Furthermore, the Court
stated that “[b]ecause this case implicates the right
of access to the courts, we need not consider
whether Title II's duty to accommodate exceeds
what the Constitution requires in the class of cases
that implicate only Cleburne's prohibition on irra-
tional discrimination.”796 The Eleventh Amendment
does not preclude injunctive relief from being
sought and awarded against a state agency for a
violation of federal law.

Thus, the states have sovereign immunity for
claims for monetary damages under Title I of the
ADA. As for sovereign immunity for claims arising
                                                          

788 Id. at 513.
789 Id. at 514.
790 Id.
791 Id. at 524–25.
792 Id. at 531.
793 Id.
794 28 C.F.R. §§ 35.151; 35.150(b)(1); 35.150(a)(2), (a)(3).
795 Lane, 541 U.S. at 531.
796 Id. at 533 n.20.

under Title II, the Lane decision dealt with the
limited issue of a disability and a claim of discrimi-
nation in connection with the denial of a fundamen-
tal right—access to the courts. The Court has not
ruled on whether there is sovereign immunity for
other claims against the states under Title II.

As for future developments, it may be noted that
in Goodman v. Georgia797 the Eleventh Circuit af-
firmed a district court’s decision granting summary
judgment with respect to claims for monetary dam-
ages in an inmate’s suit against Georgia brought
under Title II of the ADA. The court granted sum-
mary judgment on behalf of the state pursuant to
state sovereign immunity but held that injunctive
relief may be sought. During the appeal, the United
States intervened by filing suit against Georgia.798

In 2005, the Supreme Court granted Goodman’s
petition for certiorari,799 thus raising the issue of
whether the ADA abrogates the states’ sovereign
immunity for inmate suits by prisoners with dis-
abilities alleging discrimination by state-operated
prisons. In January 2006, the Supreme Court re-
versed the Eleventh Circuit and remanded. The
Court held that “insofar as Title II creates a private
cause of action for damages against the States for
conduct that actually violates the Fourteenth
Amendment, Title II validly abrogates state sover-
eign immunity. The Eleventh Circuit erred in dis-
missing those of Goodman’s Title II claims that
were based on such unconstitutional conduct.”800

c. Elements of an ADA Claim

Claims may arise in which there is the presuma-
bly remote possibility that the state transportation
agency does not have immunity (see discussion of
Title II, supra) or in which the transportation
agency is not an agency of the state. Thus, the ele-
ments of an ADA claim will be discussed next, as
well as recent cases against transportation agen-
cies.

There are two basic theories for claims by per-
sons with disabilities. One theory is based on dis-
parate treatment, “when an employer treats a per-
son less favorably than others because of his or her

                                                          
797 Goodman v. Georgia, 120 Fed. Appx. 785 (11th Cir.

2004) (unreported opinion) (referenced in “Table of Deci-
sions without Reported Opinions”).

798 See Duke Law, Supreme Court Online, available at
http://www.law.duke.edu/publiclaw/supremecourtonline/

certgrants/2005/goovgeo.html.
799 Goodman v. Georgia, 544 U.S. 1031, 125 S. Ct. 2266,

161 L. Ed. 2d 1057 (2005).
800 United States v. Goodman, 544 U.S. 1031, 126 S. Ct.

877, 882, 163 L. Ed. 2d 650, 659 (2006).
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protected characteristic, such as a disability.”801 The
second theory is based on disparate impact, which
“involves facially neutral employment practices or
fixed qualifications that in fact impact one group,
such as the disabled, more harshly than others and
‘cannot be justified by business necessity’ or the
particular business activity involved.”802 Proof of a
discriminatory motive is not required for a dispa-
rate impact claim.803

For a plaintiff to establish a prima facie case of
discrimination under the ADA, the

plaintiff must show "(1) she is disabled within the
meaning of the ADA, (2) she is qualified to perform
the essential functions of her job with or without
reasonable accommodation, and (3) she suffered from
an adverse employment decision because of her dis-
ability."

With respect to the first part of the prima facie case,
a plaintiff must prove that her condition, either in
fact or in the perception of the employer, meets the
statutory definition of a disability. The term "dis-
ability" is defined as follows:

(A) a physical or mental impairment that substan-
tially limits one or more of the major life activities of
such individual;

(B) a record of such an impairment; or

(C) being regarded as having such an impairment.804

To establish that a claimant is disabled under the
ADA, a “plaintiff must eventually show (1) that he
is an individual with a disability as defined in the
ADA, (2) that defendant knew this, (3) that he
could have performed the essential functions of his
job with reasonable accommodations, and (4) that
defendant failed to make such accommodations.”805

There is a dearth of reported decisions involving
the ADA and transportation departments in the
past few years. In Jordon v. Dallas Area Rapid
Transit806 the plaintiff (pro se) alleged discrimina-
tion under the ADA after sustaining an injury to
                                                          

801 Casey’s Gen. Stores v. Blackford, 661 N.W.2d 515,
519 n.2 (Iowa 2003), quoting Hazen Paper Co. v. Biggins,
507 U.S. 604, 609, 113 S. Ct. 1701, 1705, 123 L. Ed. 2d
338, 346 (1993).

802 Id.
803 Id.
804 Gilbert v. Indianapolis Pub. Schools, Dep’t of Transp.,

No. IP 00-1799-C-T/K, 2003 U.S. Dist. LEXIS 1193, at
**14–15 (S.D. Ind. Jan. 5, 2003), (internal citations omit-
ted).

805 Faircloth v. Duke Univ., 267 F. Supp. 2d 470, 472
(M.D. NC 2003), citing Rhoads v. Fed. Deposit Ins. Corp.,
257 F.3d 373, 387 (4th Cir. 2001), cert. denied, 535 U.S.
933, 122 S. Ct. 1309, 152 L. Ed. 2d 219 (2002).

806 No. 3:04-CV-205-B, 2005, U.S. Dist. LEXIS 2888
(N.D. Tex. Feb. 24, 2005).

her neck and shoulder after a panel from a Dallas
Area Rapid Transit (DART) bus fell on her. Jordon
claimed that she was denied a reasonable accom-
modation for her disability because DART denied
her request for alternative duty.807 The district
court stated that for one to qualify as being dis-
abled under the ADA, “an individual must meet
what the United States Supreme Court has charac-
terized as a ‘demanding standard.’”808

To qualify as disabled, an individual must “have
a physical or mental impairment that substantially
limits one or more of her major life activities.”809

The court held that Jordon “failed to raise a genu-
ine issue of material fact as to whether she was
‘disabled’ within the meaning of the ADA….”810 As
the court explained,

the focus of the disability inquiry turns on the im-
pact that Jordon's injury had on everyday, routine
aspects of her daily life rather than its impact on her
ability to perform specific tasks associated with her
job as a bus operator at DART. Jordon must also
show that the impact of her impairment was perma-
nent or long term.811

The district court also rejected Jordon’s claim
that DART had retaliated against her for having
made a claim of discrimination.812 A prima facie
case of retaliation requires a plaintiff to show

1) engagement in an activity protected by the ADA;
2) an adverse employment action; 3) a causal connec-
tion between the protected activity and the adverse
action. "Once the plaintiff has established a prima
facie case, the defendant must come forward with a
legitimate, non-discriminatory reason for the ad-
verse employment action." If the defendant advances
such a reason, the plaintiff must then come forward
with sufficient evidence that the proffered reason is
a pretext for retaliation and, ultimately, must show
that "but for" the protected activity, the adverse em-
ployment action would not have occurred.813

However, the court found, inter alia, that DART
had “presented evidence of a legitimate, non-
retaliatory reason for the employment actions”
taken in respect to Jordon.814 The court granted a
summary judgment for DART and dismissed all
claims.

Another case of interest under the ADA is Gilbert
v. Indianapolis Public Schools, Department of

                                                          
807 Id. at *10.
808 Id. at *11, quoting Toyota Mf., Ky. v. Williams, 534

U.S. 184, 195, 122 S. Ct. 681, 151 L. Ed. 2d 615 (2002).
809 Id., citing 42 U.S.C. § 12102(2)(A).
810 Id. at *14 (citation omitted).
811 Id. at *12 (citation omitted).
812 Id. at **15–16.
813 Id. at *15 (internal citations omitted).
814 Id. at *17.
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Transportation,815 in which Gilbert filed claims
based on alleged discrimination and retaliation.
Gilbert, a bus driver, beginning in 1991 or 1992
suffered from degenerative disc disease and wore a
cervical neck collar as needed. However, Gilbert
was reassigned in 1999 to drive a route that re-
quired her to assist children with special needs.
Gilbert claimed “to be (regarded as) impaired in the
major life activity of working, not that of perform-
ing manual tasks….”816

The court held, however, that Gilbert had failed
to show that any agent of the defendant regarded
her “as impaired to the extent that she would have
difficulty performing any function central to daily
life, or that she would be excluded from a broad
class or range of jobs.”817 As for the plaintiff’s re-
taliation claim based on her transfer to a different
bus after she refused to settle her lawsuit, the court
agreed that “a refusal to settle would seem to qual-
ify as participation in a proceeding under the ADA”
and was protected conduct.818 Nevertheless, Gilbert
failed to show that she had been the victim of an
adverse employment action as her transfer had
been a lateral transfer without loss of benefits.819

In a case on asthma and the ADA involving a
private university, in which the plaintiff also made
claims based on a hostile work environment and
harassment, the university’s motion for summary
judgment was denied where the plaintiff “alleged
that his asthma, combined with the smoke in his
working environment, made it difficult for him to
perform his job to the point that he was forced into
early retirement.”820 There were issues of fact re-
garding what would have been a reasonable ac-
commodation and whether the defendant had done
enough to enforce its workplace policy, as well as
issues of fact concerning several of the plaintiff’s
other claims.

d. Administration of the ADA from the Federal
Perspective

The U.S. DOT has promulgated rules and regula-
tions, entitled “Transportation for Individuals with
Disabilities,” in response to the enactment of the
ADA821 that address transportation and disabled
                                                          

815 No. IP 00-1799-C-T/K, 2003 U.S. Dist. LEXIS 1193
(S.D. Ind. Jan. 5, 2003).

816 Id. at *18 (citation omitted).
817 Id. at *19.
818 Id. at *22.
819 Id. at *23.
820 Faircloth, 267 F. Supp. 2d 470, at 474.
821 Transportation for Individuals with Disabilities, 40

C.F.R. pts. 37 and 38 (May 21, 1996). See ADA
REGULATIONS, GUIDANCE, AND PROCEDURES, FEDERAL

TRANSIT ADMINISTRATION, available at http://www.fta.dot.

persons issues in full. The Federal Transit Admini-
stration’s (FTA) Web site contains extensive infor-
mation on the ADA.822 The site provides access to
guidance on U.S. DOT disability law, bulletins on
the topic, a toll-free assistance line, and a civil
rights complaint form. In addition to the above
rules and regulations, other rules and regulations
have been promulgated by both the FHWA and the
U.S. DOT that require each state to comply actively
with the ADA. Compliance takes different forms
and may require, for example, research on future
transportation projects and what actions need to be
taken with respect to the ADA. Generally, these
rules and regulations require each state to certify
multiple times at various stages of transportation
projects that the state is in compliance with the
ADA.823

e. State Laws Prohibiting Discrimination Against
Persons with Disabilities

States also have civil rights laws prohibiting dis-
crimination against persons with disabilities. For
example, the Iowa Civil Rights Act “prohibits an
employer from discriminating against a qualified
person with a disability because of the person’s
disability.”824 Iowa looks to the federal ADA “to help
establish the framework to analyze claims and oth-
erwise apply [the Iowa] statute.”825

                                                                                   
gov/14533_ENG_HTML.htm.

822 AMERICANS WITH DISABILITIES ACT OF 1990, FEDERAL

TRANSIT ADMINISTRATION, available at http://

www.fta.dot.gov/transit_data_info/ada/14524_ENG_HTM
L.htm.

823 See 23 C.F.R. § 450.220 (Apr. 6, 2006) (requiring each
state to certify to the FHWA and FTA that its transporta-
tion planning process is being carried out in accordance
with the ADA); see also Metropolitan Transportation
Planning Process, 23 C.F.R. § 450.316 (2006) (requiring
states to identify actions necessary to comply with the
ADA); 23 C.F.R. § 450.334 (2006) (requiring each state to
certify that the planning process addressed and is being
conducted in accordance with the ADA); Transportation
for Individuals with Disabilities, 49 C.F.R. pts. 27, 37, and
38 (containing U.S. DOT regulations on the ADA).

824 Casey’s General Stores, 661 N.W.2d at 519 (citation
omitted). Although alcoholism was a disability under the
law, the employee’s claim was not based on the employer’s
failure to accommodate him due to his disability but
rather based on the employee’s claim that he had suffered
disparate treatment as the employer had failed to reas-
sign him after revocation of the employee’s driver’s li-
cense. The claim failed in part because the employee did
not identify a position that was available to which he
could have been reassigned.

825 Id. (citation omitted).
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A case applying state law on disability in the
workplace is Campbell v. N.C. Department of
Transportation—Division of Motor Vehicles826 in
which the petitioner, employed as a process assis-
tant with duties requiring her to work with open
files, suffered from asthma. Dust in the open files
allegedly aggravated her condition. The court held
that someone such as Campbell “is ‘deemed to have
voluntarily resigned’ by the State agency for being
unable or unwilling to work in conditions that may
constitute discrimination[;] such resignation can
constitute a constructive discharge entitling the
employee to file a contested case alleging termina-
tion” under the statute.827 Remanding the case, the
court held, inter alia, that the “petitioner was clear
in her request for reasonable accommodations” and
“[t]he fact that her solution for a clean work envi-
ronment was a job transfer does not support a con-
clusion that petitioner did not properly prove that
she could perform her job with reasonable accom-
modations.”828

In sum, state agencies have sovereign immunity
for claims for monetary damages under Title I of
the ADA but no sovereign immunity for claims un-
der Title II, at least insofar as the claims arise out
of the denial of a fundamental right, such as access
to the courts.

5. Discrimination Under Title VII of the Civil
Rights Act of 1964

a. Absence of Sovereign Immunity for Title VII
Claims Against States Under Present Law

As one authority has written, “Title VII of the
Civil Rights Act of 1964 is the most broadly based
and influential federal statute prohibiting dis-
crimination in employment.”829 The law “protects
against discrimination across the full range of em-
ployment practices or decisions….”830 Even so, there
must be “persuasive evidence that any unlawful
conduct on the part of the employer caused a real
detriment” to the person’s employment.831

Section 2000(e)-2(a) of Title 42 states:

It shall be an unlawful employment practice for an
employer—

(1) to fail or refuse to hire or to discharge any indi-
vidual, or otherwise to discriminate against any in-
dividual with respect to his compensation, terms,
conditions, or privileges of employment, because of

                                                          
826 155 N.C. App. 652, 575 S.E.2d 54 (N.C. App. 2003).
827 Campbell, 575 S.E.2d at 60 (citation omitted).
828 Id. at 62, 65.
829 LEWIS & NORMAN, supra note 481 § 2.1, at 42.
830 Id. § 2.1, at 43.
831 Id. § 2.1, at 44.

such individual’s race, color, religion, sex, or national
origin; or

(2) to limit, segregate, or classify his employees or
applicants for employment in any way which would
deprive or tend to deprive any individual of employ-
ment opportunities or otherwise adversely affect his
status as an employee, because of such individual’s
race, color, religion, sex, or national origin.

The Civil Rights Act of 1991 amended Title VII,
inter alia, “‘to provide appropriate remedies for
intentional discrimination and unlawful harass-
ment in the workplace;’ to ‘confirm statutory
authority and provide statutory guidelines for the
adjudication of disparate impact suits under Title
VII;’ and to ‘respond to recent decisions of the Su-
preme Court by expanding the scope of relevant
civil rights statutes.’”832 Thus, 42 U.S.C. § 2000(e)-2
(k)(1)(A) provides:

An unlawful employment practice based on dispa-
rate impact is established under this subchapter
only if—

(i) a complaining party demonstrates that a respon-
dent uses a particular employment practice that
causes a disparate impact on the basis of race, color,
religion, sex, or national origin and the respondent
fails to demonstrate that the challenged practice is
job related for the position in question and consistent
with business necessity; or

(ii) the complaining party makes the demonstration
described in subparagraph (C) with respect to an al-
ternative employment practice and the respondent
refuses to adopt such alternative employment prac-
tice.

With respect to liability for disparate treat-
ment,833 “the federal courts have at times struggled
to clarify the evidentiary frameworks for proving
individual and systemic disparate treatment, but
there has been no real question that such inten-
tional conduct constitutes unlawful discrimina-
tion.”834 As seen, besides liability for disparate
treatment, there is liability for neutral or “facially
nondiscriminatory practices” or “neutral employer
practices”…“that have greater adverse statistical
impact on members of the plaintiff’s protected
group (and therefore, inferentially, on the plaintiff)
than on others.”835 Facially nondiscriminatory or
neutral practices “that in operation fall with dis-
proportionate adverse impact on the plaintiff’s pro-
tected group have proven far more troublesome” for

                                                          
832 Id. § 2.1, at 45, citing Civil Rights Act of 1991, Pub.

L. No. 102-166, § 3(1), (3), (4), 105 Stat. 1071. See also 42
U.S.C. § 1981(1), (3), (4).

833 Id. § 3.2, at 165.
834 Id. § 3.35, at 242.
835 Id. § 3.2, at 165.
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the courts.836 Even with liability being imposed for
disparate impact discrimination, a plaintiff may be
unable “to specify a particular aspect of an em-
ployer’s subjective decision[-]making process that is
allegedly responsible for an under[-] representation
of the plaintiff class.”837

As the Eleventh Circuit observed in 1999 in In re
Employment Discrimination Litigation Against the
State of Alabama, (hereinafter the “Alabama Em-
ployment Discrimination Case”),838 “[t]he genesis of
the disparate impact theory lies in the Supreme
Court’s decision in Griggs v. Duke Power Co., 401
U.S. 424, 91 S. Ct. 849, 28 L. Ed. 2d 158 (1971).” In
the Griggs case, Duke Power had abandoned a pol-
icy of open discrimination and substituted instead
various employment qualification requirements or
tests that had a disparate impact on African
Americans.839 Under Title VII, “‘practices, proce-
dures, or tests neutral on their face, and even neu-
tral in terms of intent, cannot be maintained if they
operate to ‘freeze the status quo of prior discrimina-
tory employment practices.’”840 In a disparate im-
pact case the plaintiff does not have to show dis-
criminatory intent on the part of the employer.841

After the Griggs decision, Congress codified the
appropriate burdens of proof in a disparate impact
case in 42 U.S.C. § 2000e-2(k) (1994).842

                                                          
836 Id. § 3.35, at 242.
837 Id. § 3.35, at 243.
838 198 F.3d 1305, 1310 (11th Cir. 1999).
839 Ala. Employment Discrimination Case, 198 F.3d at

1311.
840 Id. at 1310 (some internal quotation marks omitted),

quoting Griggs, 401 U.S. at 430, 91 S. Ct. at 853, 28 L. Ed.
2d at 163.

841 Id. at 1310 n.8. As noted in Shoben, “supra, note 510
at 601 (2004):

Disparate impact must be distinguished from disparate

treatment, which is a discrimination theory requiring a

showing of intent. The confusing similarity in the names of

these two discrimination theories is the unfortunate result

of the Supreme Court's footnote in International Brother-

hood of Teamsters v. United States, [431 U.S. 324, 335 n.15

(1977)] in which the Court drew the distinction between

Griggs-based impact claims and individual claims of inten-

tional exclusion. The Court used the terms disparate im-

pact and disparate treatment to make the distinction, and

those terms have prevailed.
842 See Charles A. Sullivan, Disparate Impact: Looking

Past the Desert Palace Mirage, 47 WM. & MARY L. REV.
911 (2005) (includes overview of the disparate treatment
approach to discrimination under Title VII). Sullivan ar-
gues that “[t]he state of employment discrimination prac-
tice can be easily summarized: plaintiffs are losing almost
all of the cases they file except for a few isolated ones,
most notably sexual harassment claims.” Id. at 912.

There is some law review and other commentary
suggesting that, based on recent decisions of the
Supreme Court (e.g, Flores, Garrett, and Kimel),
Congress’s abrogation of the states’ sovereign im-
munity under the Eleventh Amendment to Title
VII claims for anything other than intentional dis-
crimination could be successfully challenged. On
the other hand, as seen, the Court, in Hibbs and in
Lane, upheld the authority of Congress to abrogate
the states’ immunity with respect to the FMLA and
at least to some extent with respect to Title II of
the ADA, respectively. Nevertheless, a few articles
contend that the states should be able to claim im-
munity, particularly for Title VII claims based on
gender-based disparate impact discrimination, be-
cause there was in their view an inadequate record
of gender discrimination by the states. As discussed
below, however, federal circuit courts of appeal
have rejected arguments that Congress improperly
abrogated the states’ sovereign immunity under
Title VII, including claims for disparate impact.

In the Alabama Employment Discrimination
Case the question was whether “Congress validly
abrogated the states’ Eleventh Amendment sover-
eign immunity from claims arising under the dis-
parate impact provisions of Title VII of the Civil
Rights Act of 1964, as amended….”843 Plaintiffs,
African Americans, alleged discrimination against
them in a wide variety of employment actions, in-
cluding, for example, hiring, lay-offs, terminations,
and otherwise, for which they sought declaratory,
compensatory, and injunctive relief.844 As the Elev-
enth Circuit noted, the court was addressing only
the disparate impact provisions of Title VII.845 The
district court “held that the Eleventh Amendment
did not bar private suits against states under Title
VII, which are predicated on a disparate impact
theory of liability.”846

Likewise, the Eleventh Circuit held first that
Congress had clearly “abrogate[d] the states’ sover-
eign immunity,” because in 1972 Title VII was
amended to include governments, government
agencies, and political subdivisions.847 Second, the
court held that Congress’s authority was appropri-
ately exercised under Section 5 of the Fourteenth
Amendment. The court distinguished the disparate
impact legislation at issue in this case from the
RFRA at issue in City of Boerne v. Flores, supra.
The court noted that, as decided in the City of
Boerne case, supra, under Section 5 of the Four-

                                                          
843 Ala. Employment Discrimination Case, 198 F.3d at

1308, citing 42 U.S.C. § 2000e, et seq.
844 Id. at 1309.
845 Id. at 1309 n.3.
846 Id. at 1310.
847 Id. at 1316, citing 42 U.S.C. § 2000e(a).
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teenth Amendment Congress “does not have the
power to alter the ‘substance of the Fourteenth
Amendment’s restrictions on the States.’”848 Al-
though “what the Constitution prohibits is inten-
tional discrimination on the part of State actors,”
Congress may deter or remedy constitutional viola-
tions “‘even if in the process [Congress] prohibits
conduct which is not itself unconstitutional’” as
long as there is “‘congruence and proportionality
between the injury to be prevented or remedied and
the means to that end.’”849

The Eleventh Circuit agreed that “the disparate
impact analysis does not require plaintiffs to dem-
onstrate a subjective discriminatory motive….”850

However, according to the court, the “issue of intent
is [not] wholly irrelevant to a claim of disparate
impact” as “a genuine finding of disparate impact
can be highly probative of the employer’s motive
since a racial ‘imbalance is often a telltale sign of
purposeful discrimination.’”851 Thus, the court held
that “‘Congress has not sought to alter ‘the sub-
stance of the Fourteenth amendment’s restrictions
on the States’ with the disparate impact provisions
of Title VII.”852 The court explained that “although
the form of the disparate impact inquiry differs
from that used in a case challenging state action
directly under the Fourteenth Amendment, the
core injury targeted by both methods of analysis
remains the same: intentional discrimination.”853

Although the court addressed whether there was
evidence supporting the law against disparate im-
pact discrimination, the court did not review the
record evidence in detail:854 “we need not dredge up
this nation's sad history of racial domination and
subordination to take notice of the fact that the
‘injury’ targeted by Title VII, intentional discrimi-
nation against racial minorities, has since our in-
ception constituted one of the most tormenting and
vexing issues….”855 Nor did the court analyze
whether or how the law satisfied the test of congru-
ence and proportionality. Although the court re-
ferred to the strict scrutiny test, the court did not
explain whether or how the legislation met the
strictures of strict scrutiny. On the contrary, the
court declared that “it is a rare day, indeed, that
the courts find government actors to have ade-
quately demonstrated a compelling interest, and a
                                                          

848 Id. at 1319.
849 Id. at 1320, quoting City of Boerne, 521 U.S. at 520,

117 S. Ct. at 2164, 138 L. Ed. 2d at 639 (1997).
850 Id. at 1321.
851 Id. (citations omitted).
852 Id. at 1321–22 (citation omitted).
853 Id. at 1322.
854 Id.
855 Id. at 1323.

rarer one still that courts find no less restrictive
alternatives to be available.”856 The court concluded
that “[t]he means used by Congress in the dispa-
rate impact provisions of Title VII, so closely
aligned to the constitutional equal protection
analysis,” were neither incongruent nor dispropor-
tional.857

The issue of whether Congress properly abro-
gated sovereign immunity in regard to disparate
impact discrimination was addressed also in 2001
in Okruhlik v. University of Arkansas,858 a case in-
volving claims of both race and sex discrimination
and harassment under Title VII. More particularly,
the plaintiffs brought claims based on disparate
treatment and impact discrimination on the basis
of gender, hostile workplace environment, sexual
harassment, and discrimination in terminations
and promotions. Arkansas argued that “claims of
disparate treatment and disparate impact dis-
crimination under Title VII…are barred by the
Eleventh Amendment.”859

The court in Okruhlik observed that in 1972
Congress amended Title VII to extend the coverage
of the Act to states and their employees.860 Fur-
thermore, the court observed that in 1991 Congress
expanded the available remedies against a state
from back pay and equitable relief to include com-
pensatory damages, but excluded punitive dam-
ages.861 The court agreed that, as held by the Su-
preme Court and other courts, Congress clearly had
abrogated sovereign immunity in regard to Title
VII actions.862 The court’s approach in Okruhlik
differed from the court’s approach in the Alabama
Employment Discrimination Case in that the Ok-
ruhlik court addressed initially “‘whether Congress
identified a history and pattern of unconstitutional
employment discrimination by the states [on the
basis of race and gender].’”863 The court rejected
Arkansas’s contention that “Congress did not iden-
tify a history and pattern of unconstitutional race
and gender employment discrimination by states
and that the studies it relied upon were limited in
scope.”864 Among other things, the court found
“much support” in the record, including at various

                                                          
856 Id.
857 Id. at 1323–24.
858 255 F.3d 615 (8th Cir. 2001).
859 Id. at 621.
860 Id. at 622–23.
861 Id. at 623.
862 Id. at 624.
863 Id., quoting Bd. of Trustees of Univ. of Garrett, 531

U.S. 356, 368, 121 S. Ct. 955, 964, 148 L. Ed. 2d 866, 880
(2000).

864 Id. (emphasis supplied).
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times “numerous reports detailing racial and gen-
der discrimination by the states….”865

As for whether Title VII’s prohibitions impose
greater limits on the states than does the Constitu-
tion, the court concluded that “Title VII does not
make acts of state unlawful that would be permit-
ted under the Constitution, and it is appropriate
legislation.”866 The court recognized the congruence
and proportionality test without discussing how the
legislation met the test. Nevertheless, in the court’s
view Congress could legislate against such dis-
crimination by states where such discrimination
“had the same effect as intentional discrimina-
tion….”867

More recently, in Downing v. Board of Trustees of
University of Alabama868 the Eleventh Circuit held
that Title VII’s antiharassment provision replicates
the kind of intentional discrimination prohibited by
the Equal Protection Clause and is congruent and
proportional to it.869 The statutory provision was a
valid abrogation under Section 5 of the Fourteenth
Amendment “even if it prohibits conduct not itself
unconstitutional it deters the kind of conduct the
Clause prohibits.”870

Notwithstanding the fact that two circuits have
ruled that Congress acted within its constitutional
authority to abrogate the states’ sovereign immu-
nity under Title VII, one article maintains that
based on the Supreme Court’s decisions in Hibbs
and Lane, supra, “many civil rights statutes, such
as Title VII’s disparate impact provision, are still at
risk of being deemed an invalid exercise of Con-
gress’s abrogation authority.”871 Some of the reasons
given by the article and authorities cited therein
are that

[a]lthough Hibbs and Lane represent refinements of
the Court's Eleventh Amendment jurisprudence, Ti-
tle VII disparate impact claims against the state are
still at risk…. First, the legislative record may not
sufficiently justify prophylactic legislation. Second,
the Court has repeatedly evidenced skepticism over
the practical utility of disparate impact legislation.
Third, the scope of Title VII more closely resembles
the broadness of RFRA, the ADEA, and Title I of the
ADA than the limited provisions of the FMLA and

                                                          
865 Id. at 624–25.
866 Id. at 625.
867 Id. at 626.
868 321 F.3d 1017 (11th Cir. 2003).
869 See LEWIS & NORMAN, supra note 481, § 10.35, at 626

n.42.
870 Id. § 10.35, at 626 n.42.
871 Disparate Impact Legislation, supra note 702, at

1184.

Title II of the ADA—at least as those provisions
were interpreted by the Court.872

Moreover, the foregoing article argues that be-
cause “Title VII prohibits disparate impact,
whereas the Court has determined that only inten-
tional discrimination violates the Constitution, Ti-
tle VII’s ban on disparate impact discrimination
does in fact extend beyond the applicable constitu-
tional provision, making it prophylactic legisla-
tion.”873 The article argues that under recent Su-
preme Court precedent the Congress is required to
“document massive findings” before abrogating the
states’ sovereign immunity.874 In particular, it is
questioned whether before Congress abrogated the
states’ sovereign immunity for Title VII claims,
there was a sufficient legislative record of “specific
evidence” of discrimination by the states against
women875 or whether the Title VII disparate impact
legislation demonstrates congruence and propor-
tionality.876 Nevertheless, the article concedes that
“[a] majority of lower courts considering the issue
[has] determined that Title VII’s prohibition of dis-
parate impact discrimination is a congruent and
proportional response….”877

Another article similarly argues that the Su-
preme Court

“increasingly appears to require a legislative record
to justify enactments, and it then probes the record
to determine its sufficiency.” The “findings” require-
ment, once considered an advantageous but unnec-
essary Section Five enforcement element, is now
mandatory. An “unmistakably clear” statement,
“remedial legislation,” and “congruence and propor-
tionality” are not enough today for the states or the
Court.878

Furthermore, the viability of the decisions in the
Alabama Employment Discrimination case and in
the Okruhlik case, has been questioned because
they were decided, for example, prior to Hibbs and
Lane and rely on a “‘nexus rationale,’” meaning
that “Congress is justified in prohibiting disparate
impact because there are enough instances where
unconstitutional purposeful discrimination can be
inferred from disparate impact even without being
provable.”879 Finally, the article also observes that

                                                          
872 Id. at 1211–12.
873 Id. at 1212.
874 State of the Nation, supra note 702, at 421, 422.
875 Disparate Impact Legislation, supra note 702, at

1216.
876 Id. at 1218.
877 Id. at 1219.
878 State of the Nation, supra note 702, at 435–36.
879 Disparate Impact Legislation, supra note 702, at

1220.
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in Alexander v. Sandoval,880 the Supreme Court
held that there is “no implied private right of action
to enforce disparate impact regulations adopted by
federal agencies…under Title VI of the Civil Rights
Act of 1964.”881

b. Prerequisites to Filing a Title VII Claim

As stated, under Title VII of the Civil Rights Act
of 1964, it is unlawful “to discriminate against any
individual with respect to his compensation, terms,
conditions, or privileges of employment, because of
such individual’s race, color, religion, sex, or na-
tional origin….”882

Title VII includes federal and state agency pre-
requisites to filing a Title VII lawsuit.883 As one
authority observes, “[t]he path to court is strewn
with a series of intricate and time-consuming ad-
ministrative procedures at the state and federal
levels” that are designed to give the federal and
state agencies “opportunities to obtain voluntary
resolution of discrimination disputes, as well as to
promote federal–state comity.”884 To bring a Title
VII claim, the plaintiff must timely file a charge of
discrimination “with the U.S. Equal Employment
Opportunity Commission (‘EEOC’) either in the
first instance or, in the majority of states that have
parallel state or local antidiscrimination legislation
and agencies, after filing with [the state] agen-
cies.”885 Second, the plaintiff must file “a federal or
state court action within 90 days after receipt from
EEOC of a ‘notice of right to sue.’”886 If the employee
fails to adhere to these requirements, a court will
lack jurisdiction over an employment discrimina-
tion action under Title VII. Title VII claims thus
may be subject to dismissal for failure to exhaust
administrative remedies,887 and claims may be time-
barred depending on the claims and circumstances
of the case.888

                                                          
880 532 U.S. 275, 121 S. Ct. 1511, 149 L. Ed. 2d 517

(2001).
881 Disparate Impact Legislation, supra note 702, at

1220–22.
882 42 U.S.C. § 2000(e)-2(a); Rhodes v. Ill. Dep’t of

Transp., 359 F.3d 498, 504 (7th Cir. 2004).
883 LEWIS & NORMAN, supra note 481, § 4.1, at 261.
884 Id. § 4.1, at 261.
885 Id.; see also Barlow v. AVCO Corp., 527 F. Supp. 269

(E.D. Va. 1981).
886 LEWIS & NORMAN, supra note 702 § 4.1, at 261.
887 Gomez v. Orleans Parish Sch. Bd., No. 04-1521 Sec-

tion “N” (1) 2005 U.S. Dist. LEXIS 17810, at *23 (E.D. La.
Aug. 11, 2005).

888 Id. at *12.

c. Direct and Indirect Method of Proof

As with other forms of discrimination discussed
herein, “a plaintiff may prove employment dis-
crimination under Title VII by using either the ‘di-
rect method’ or ‘indirect method.’”889 Although a
specific situation may “implicate two or more
modes of proof,” there are “distinct proof modes
that have developed….”890

The direct method of proof occurs when a plain-
tiff must present “direct evidence of (1) a statutorily
protected activity; (2) an adverse action taken by
the employer; and (3) a causal connection between
the two….” Under the indirect method, the plaintiff
must show that “(1) she engaged in a statutorily
protected activity; (2) [the plaintiff] performed her
job according to her employer's legitimate expecta-
tions; (3) despite her satisfactory job performance,
she suffered an adverse action from the employer;
and (4) she was treated less favorably than simi-
larly situated employees who did not engage in
statutorily protected activity.”891

As for disparate impact cases, 42 U.S.C. § 2000e-
2 (k)(1)(B)(i) states that

[w]ith respect to demonstrating that a particular
employment practice causes a disparate impact as
described in subparagraph (A)(i), the complaining
party shall demonstrate that each particular chal-
lenged employment practice causes a disparate im-
pact, except that if the complaining party can dem-
onstrate to the court that the elements of a
respondent’s decision[-]making process are not capa-
ble of separation for analysis, the decision[-]making
process may be analyzed as one employment prac-
tice.

Thus, with disparate impact, a plaintiff’s burden
is only to show that the practice in question has a
disproportionate impact on the protected class.892

With intentional discrimination, intent matters,
whereas there is no intent-analysis in disparate
impact cases.893

There may be direct evidence of disparate treat-
ment without the need of “inferences or presump-
tion.”894 Nevertheless, a plaintiff may meet his or
her burden “by constructing a ‘convincing mosaic’ of
circumstantial evidence that allows a jury to infer
intentional discrimination.”895 The types of circum-

                                                          
889 Rhodes v. Illinois, 359 F.3d 498, 504 (7th Cir. 2004).
890 LEWIS & NORMAN, § 3.2, at 165.
891 Rhodes, 359 F.3d at 508 (citations omitted).
892 See E.E.O.C. v. Consol. Servs. Sys., 777 F. Supp. 599,

603 (1991).
893 See Nash v. Consol. City of Jacksonville, Duval

County, Fla., 763 F.2d 1393, 1397 (1985).
894 LEWIS & NORMAN, supra note 702 § 3.2, at 165.
895 Nobles v. NALCO Chemical Co., No. 01C 8944 2004,

U.S. Dist. LEXIS 3284, at *24 (N.D. Ill. March 3, 2004)
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stantial proof include “suspicious timing, ambigu-
ous statements, or other behavior;” statistical or
anecdotal evidence “that persons outside the plain-
tiff’s protected group, otherwise similarly situated
to the plaintiff, were treated differently with re-
spect to the relevant terms and conditions of em-
ployment;” and the “pretext mode” as developed in
the McDonnell Douglas Corp. v. Green case.896

Passage of time may defeat a direct or indirect
claim because of the inability to prove proximate
cause. For example, in Sims v. Fort Wayne Com-
munity Schools897 the defendant had disciplined and
then terminated the plaintiff, a bus driver, who
argued that she was discriminated against because
of her race and that “other employees who engaged
in similar conduct…were not disciplined as
harshly.”898 Although the court recognized that the
plaintiff could establish her claim either by a di-
rect899 or indirect900 method, the plaintiff had failed
to show the ability to prove under the direct
method the “causal link between her protected ac-
tivity and her suspensions and termination.”901

                                                                                   
(citation omitted) (employer’s motion for summary judg-
ment granted in case in which plaintiff alleged race and
sex discrimination claims under Title VII regarding ter-
mination of employment, failure to promote or transfer
plaintiff, denial of a salary increase, failure to train, as
well as a claim for retaliation for a harassing work envi-
ronment).

896 LEWIS & NORMAN, supra note 702 § 3.10, at 179–81.
See id. for elements required for prima facie case under
McDonnell Douglas for “failure to hire.”

897 No. 1103-CV-430-TS, 2005 U.S. Dist. LEXIS 6174
(N.D. Ind. Feb. 2, 2005).

898 Id. at *19.
899 The direct evidence approach requires a plaintiff to

present evidence of (1) a statutorily protected activity; (2)
an adverse action taken by the employer; and (3) a causal
connection between the two. Id. at *35, citing Sitar v. Ind.
Dep’t of Transp., 344 F.3d 720, 728 (7th Cir. 2003).

900 The court explained that

under the indirect method the Plaintiff must show that: (1)

she engaged in statutorily protected activity; (2) she was

performing her job according to her employer's legitimate

expectations; (3) despite her satisfactory performance, she

suffered an adverse employment action; and (4) she was

treated less favorably than similarly situated employees

who did not engage in protected activity. This rule was de-

veloped to clarify the traditional burden shifting frame-

work of McDonnell Douglas Corp. v. Green, 411 U.S. 792,

36 L. Ed. 2d 668, 93 S. Ct. 1817 (1973), in the retaliation

context, and eliminates the need for a plaintiff to show a

causal link between protected activity and adverse employ-

ment action.

Id. at **35–36 (emphasis supplied) (citation omitted).
901 Id. at *36.

There has to be “temporal proximity” between the
time of the protected activity and the adverse em-
ployment action, i.e., between the time of the rec-
ommended termination and the time of the com-
plaint. “Here, the passage of time is far too great to
infer a causal connection and time has become the
Plaintiff’s enemy.”902 The court also ruled that the
evidence failed to show a material issue of fact as to
whether the plaintiff’s discipline was pretext. That
is, the record did not establish “that the
[d]efendants' reasons were (1) factually baseless, (2)
not the actual motivation for the discharge, or (3)
insufficient to motivate the discharge.”903 The court
granted the defendant’s motion for summary judg-
ment as the plaintiff was unable to show that her
“discipline was a sham.”904

d. Elements for a Prima Facie Case of
Discrimination Under Title VII

To establish a prima facie case, a plaintiff alleg-
ing discrimination must prove that he or she (1)
was a member of a protected class; (2) was per-
forming his or her job satisfactorily; (3) experienced
an adverse employment action; and that (4) simi-
larly situated individuals were treated more fa-
vorably.905 If the plaintiff establishes these required
elements, the burden shifts to the defendant to
come forward with a legitimate, noninvidious rea-
son for its adverse action. Although the burden of
production shifts to the defendant under this
method, the burden of persuasion rests at all times
on the plaintiff. Once the defendant presents a le-
gitimate, noninvidious reason for the adverse ac-
tion, the burden shifts back to the plaintiff to show
that the defendant's reason is pretextual. Direct
evidence may consist of “statements by persons
involved in the decision-making process which tend
to show a discriminatory attitude” such that the
court may “conclude that a discriminatory animus
was the motivating factor in the employment deci-
sion.”906

As for what constitutes a materially adverse em-
ployment action, in Rhodes v. Illinois Department
of Transportation907 the court agreed with the dis-
trict court that Rhodes “failed to set forth a materi-
ally adverse employment action under either the

                                                          
902 Id. at *37.
903 Id. at *48, citing Tincher v. Wal-Mart Stores, 118

F.3d 1125, 1130 (7th Cir. 1997).
904 Id. at *53.
905 Rhodes, 359 F.3d at 504.
906 Merritt v. Iowa Dep’t of Transp., No. 3-964/03-0858,

2004 Iowa App. LEXIS 436, at *6 (Iowa App. March 10,
2004), citing Price Waterhouse v. Hopkins, 490 U.S. 228,
245, 109 S. Ct. 1775, 1787, 104 L. Ed. 2d 268, 284 (1989).

907 Rhodes, 359 F.3d at 504 (7th Cir. 2004).
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direct or indirect method of proof.”908 Title VII was
not designed “‘to address every decision made by
employers that arguably might have some tangen-
tial effect upon those ultimate decisions.’”909 In an-
other case, in ruling against the plaintiff, the dis-
trict court stated that at least in the Fifth Circuit it
was well established that “negative reprimands and
poor performance evaluations do not constitute
ultimate adverse employment decisions actionable
under Title VII.”910 Furthermore, “whether docking
or withholding an employee’s pay constitutes an
adverse employment action depends in part on
whether the loss to the employee is de minimis.”911

Several cases were found in which plaintiffs
brought one or more Title VII claims for disparate
treatment against transportation agencies. A for-
mer employee brought an action alleging disparate
treatment, a racially hostile work environment, and
constructive discharge under Title VII, as well as
claims under state law, in Brown v. Arkansas State
Highway and Transportation Department.912 In
dismissing nearly all claims, the district court em-
phasized that as soon as the plaintiff filed an offi-
cial grievance, the Department launched an inter-
nal investigation and provided the crew with
diversity training. With respect to the alleged ra-
cial slurs, there was insufficient evidence of har-
assment “so extreme as to change the terms or con-
ditions of Plaintiff’s employment.”913 Because of the
dismissal of the claim of a racially hostile work en-
vironment, the court also dismissed the claim of
constructive discharge.914 However, as for Brown’s
claim based on disparate treatment, the plaintiff
made out a prima facie case of racial discrimination
to overcome the defendant’s motion for summary
judgment based on a merit raise having been
awarded to a similarly situated white co-worker.915

Payne v. State of Connecticut Department of
Transportation,916 in which the plaintiff alleged that
the state DOT denied him a promotion on the basis
of his race, age, and gender, is an example of how
the burden shifts on a motion for summary judg-
ment in a Title VII claim. Payne, an African Ameri-

                                                          
908 Id. at 508.
909 Gomez, 2005 U.S. Dist. LEXIS 17810 at *32, quoting

Mattern v. Eastman Kodak Co., 104 F.3d 702, 707 (5th
Cir. 1997).

910 Id. at *37 (citation omitted).
911 Id. at *42 (citation omitted). Nevertheless, there were

genuine issues of fact relating to Gomez’s retaliation claim
and the docking of her pay, the increase in work duties,
and the denial of opportunity to work overtime. Id. at *46.

912 358 F. Supp. 2d 729 (W.D. Ark. 2004).
913 Id. at 735.
914 Id. at 736.
915 Id. at 737.
916 267 F. Supp. 2d 207 (D. Conn. 2003).

can male, was 49 years old at the time he was de-
nied a promotion. The DOT argued that Payne
failed to establish a prima facie case because he
could not show that he was the most qualified can-
didate for the position of section manager, and the
record disclosed no irregularities in the DOT's pro-
cess. The court, noting that Payne satisfied the
elements for establishing a prima facie case (in-
cluding the fact that he possessed the basic skills
necessary for the job of section manager), ruled
that he was denied a promotion under circum-
stances that gave rise to an inference of discrimina-
tion. However, if the defendant DOT offers a le-
gitimate, nondiscriminatory reason for its actions,
then the burden shifts back to the plaintiff to fulfill
his ultimate burden of proving that the defendant
intentionally discriminated against him in the em-
ployment decision.917 In order to satisfy this burden,
the plaintiff may attempt to prove that the legiti-
mate, nondiscriminatory reason offered by the de-
fendant was not the employer's true reason but was
a pretext for discrimination. The court denied the
DOT's motion for summary judgment, inter alia,
because Payne “has established a record sufficient
to support an inference that the adverse employ-
ment action was pre-textual.”918

In Merritt v. Iowa Department of Transportation
the plaintiff, a long-time employee of the depart-
ment, applied for a promotion to the position of
Right-of-Way Agent IV, a position in which
“women, minorities and disabled people were sta-
tistically under-represented.”919 However, the court
ruled that Merritt had “produced no evidence from
which a reasonable fact finder could conclude [that]
the DOT’s stated reason for not hiring her was ‘so
lacking in merit as to call into question its genu-
ineness.’”920

In Sallis v. Minnesota,921 a Title VII case involv-
ing alleged racial slurs, in which plaintiff made a
variety of claims (failure to promote, disparate
treatment, hostile work environment, and retalia-
tion), all claims were dismissed. As stated, one of
the plaintiff’s claims was based on disparate treat-
ment. To make a prima facie claim of disparate
treatment,

the plaintiff must establish that (1) he is a member
of a protected class, (2) he was qualified for his posi-
tion and performed his duties adequately, and (3) he
suffered an adverse employment action under cir-

                                                          
917 Reeves v. Sanderson Plumbing Products, 530 U.S.

133, 143, 120 S. Ct. 2097, 2106, 147 L. Ed. 2d 105, 117
(2000).

918 Payne, 267 F. Supp. 2d at 212.
919 2004 Iowa App. LEXIS 436, at *2.
920 Id. at *11, quoting Dister v. Continental Group, 859

F.2d 1108, 1116 (2d Cir. 1988).
921 322 F. Supp. 2d 999 (D. Minn. 2004).
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cumstances that would permit the court to infer that
unlawful discrimination had been at work.922

The district court ruled that “[w]ithout evidence
of a racial motive, the Court can only conclude that
the well-documented antipathy between Sallis and
his supervisors was of a personal, rather than ra-
cial nature. And personal animus, even against a
member of a protected class, ‘does not discrimina-
tion make.’”923

e. Title VII Claims Based on Sexual Harassment and
Hostile Work Environment

For a plaintiff to prevail on a sexual harassment
claim under Title VII, the

plaintiff must establish that: (1) [plaintiff] was sub-
jected to unwelcome sexual advances, requests for
sexual favors or other verbal or physical conduct of a
sexual nature; (2) the conduct was severe or perva-
sive enough to create a hostile work environment; (3)
the conduct was directed at her because of [plain-
tiff’s] sex; and (4) there is a basis for employer li-
ability. Proof of a hostile work environment requires
evidence that the plaintiff was subjected to conduct
"so severe or pervasive as to alter the conditions of
employment and create an abusive working envi-
ronment." To qualify as "hostile," the work environ-
ment must be “both objectively and subjectively of-
fensive….”924

For a plaintiff to establish a hostile work envi-
ronment claim, the “plaintiff must show that he
was a member of a protected class, that he was
subjected to unwelcome harassment, that the har-
assment resulted from his membership in the
group, and that the harassment affected a term,
condition, or privilege of his employment.”925 To
determine whether the conduct in the work envi-
ronment has created “an objectively hostile work
environment, courts must consider all of the cir-
cumstances, including factors such as: the fre-
quency of the discriminatory conduct, the severity
of the conduct, whether it is physically threatening
or humiliating, or a mere offensive utterance, and
whether it unreasonably interferes with an em-
ployee’s work performance.”926

Not all verbal or physical harassment in the
workplace is prohibited under Title VII.927 To suc-

                                                          
922 Id. at 1006–07, citing Habib v. NationsBank, 279

F.3d 563, 566 (8th Cir. 2001).
923 Id. at 1008 (citation omitted).
924 Rhodes, 359 F.3d at 505 (internal citations omitted).
925 Brown v. Ark. State Highway and Transp. Dep’t, 358

F. Supp. 2d at 734, citing Jackson v. Flint Ink North Am.
Corp., 370 F.3d 791, 793 (8th Cir. 2004).

926 Nobles, 2004 U.S. Dist. LEXIS 3284, at **34–35.
927 Id. at *35. According to the court, a few e-mails and

documents that “paint men and/or African-Americans in a

ceed on such a claim, the plaintiff must show that
the work environment was “both objectively and
subjectively offensive, one that a reasonable person
would find hostile or abusive, and one that the vic-
tim in fact did perceive to be so."928 In the Sallis
case, supra, where the plaintiff’s claims was based
on a hostile work environment, in granting the de-
fendant’s motion for summary judgment, the dis-
trict court stated that “[b]ecause the discrimination
laws are not a general civility code, offhand com-
ments (unless extremely serious) and isolated inci-
dents…will not amount to discriminatory changes
in the terms and conditions of employment.”929

In the Rhodes case, the Department “concede[d]
that Rhodes was subject to unwelcome, sexually-
related conduct severe or pervasive enough to cre-
ate a hostile work environment.”930 However, to
hold the employer liable where the harasser is a co-
worker, the plaintiff must show that the employer
has been “negligent either in discovery or remedy-
ing the harassment.”931 On the other hand,
“[h]arassment by a supervisor of the plaintiff trig-
gers strict liability, subject to the possibility of an
affirmative defense in the event the plaintiff suf-
fered no tangible employment action.”932 The super-
visor must be the plaintiff’s supervisor. However, in
Rhodes the court held that Rhodes failed “to estab-
lish that she made a concerted effort to inform
IDOT” that a problem existed.933

Finally, in a case in which the plaintiff alleged
that an applicant for a position had a sexual rela-
tionship with her supervisor, the court agreed that
the Title VII implementing regulation934 specifically
identified favoritism based on sexual relationships
as coming within the purview of what is prohibited
by federal law, and furthermore agreed that the
plaintiff’s complaint stated a claim because she had
identified a specific lost opportunity.935

f. Retaliation Claims Under Title VII

As for claims of retaliation under Title VII, the ti-
tle “prohibits an employer from discriminating
against an employee because that employee has
opposed any practice deemed unlawful under the

                                                                                   
negative light are not sufficiently severe or pervasive so as
to create a hostile work environment.” Id.

928 Brown, 358 F. Supp. 2d at 734 (citation omitted).
929 Sallis, 322 F. Supp. 2d at 1008, quoting Wallin v.

Minn. Dep't of Corrections, 153 F.3d 681, 688 (8th Cir.
1998) (citation and internal quotations omitted).

930 Rhodes, 359 F.3d at 505.
931 Id. at 506 (internal quotation marks omitted).
932 Id. at 505 (citation omitted).
933 Id. at 507.
934 See 29 C.F.R. § 1604.11(g).
935 Prowell, 2003 U.S. Dist. LEXIS 25530 at *19.
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Act.”936 A plaintiff may establish a prima facie case
of retaliation and overcome the defendant's motion
for summary judgment using either the direct
method or the indirect method.937 However, in a
case involving sex discrimination, the Ninth Circuit
held that a “plaintiff need not prove she was dis-
criminated against under Title VII to sustain a
claim for retaliation under § 2000(3)(a).”938

In the Rhodes case, supra, the court stated that
the plaintiff could

overcome defendant's motion for summary judgment
using either the direct method or the indirect
method. Under the direct method, the plaintiff must
present direct evidence of (1) a statutorily protected
activity; (2) an adverse action taken by the employer;
and (3) a causal connection between the two.

Under the indirect method, the plaintiff must
show that (1) she engaged in a statutorily protected
activity; (2) she performed her job according to her
employer's legitimate expectations; (3) despite her
satisfactory job performance, she suffered an adverse
action from the employer; and (4) she was treated
less favorably than similarly situated employees who
did not engage in statutorily protected activity.939

The court held in the Rhodes case that plaintiff’s
retaliation claim failed “because IDOT had a le-
gitimate, non-pretextual reason for marking her
absent without pay.”940

In Bovee v. State of New Mexico Highway and
Transportation Department941 the state appellate
court affirmed the dismissal of the plaintiff's re-
taliation suit. The court agreed with the trial court
that the department legitimately could refuse to
hire her based on representations she had made in
an earlier Title VII lawsuit in which she had al-
leged her incapacity to perform the job of an engi-
neer. It was not error for the trial court to dismiss
Bovee’s claims for breach of contract and violation
of civil rights.

                                                          
936 Rhodes, 359 F.3d at 508, citing 42 U.S.C. § 2000e-

3(a).
937 See Sitar v. Ind. Dep’t of Transp., 344 F.3d 720 (7th

Cir. 2003). In Sitar, the plaintiff was one of the few
women to work for INDOT in its historically male West-
field Unit, but she was transferred and terminated before
the end of 6 months. INDOT claimed that the reason for
the brevity of Sitar's tenure was unsatisfactory perform-
ance; Sitar argued that it was the result of sex discrimina-
tion, sexual harassment, and retaliation. The appellate
court reversed and remanded a summary judgment in
favor of the department.

938 Prowell, 2003 U.S. Dist. LEXIS 25530, at *23, citing
Trent v. Valley Elec. Ass’n, 41 F.3d 524 (9th Cir. 1994).

939 Rhodes, 359 F.3d at 508 (citations omitted).
940 Id. at 509.
941 133 N.M. 519, 65 P.3d 254 (N.M. App. 2002).

F. FIRST AMENDMENT ISSUES

1. Adopt-a-Highway Programs
Several cases have presented a free speech issue

under the First Amendment to the United States
Constitution in the context of the “adopt-a-
highway” programs and use of logos on state license
plates. Because another report is addressing First
Amendment issues in the transportation context,
only several recent cases will be discussed in this
section.

The question is to what extent the highway is a
public forum and thus subject to the First Amend-
ment, thereby prohibiting viewpoint discrimination
by the government. In Knights of KKK v. Arkansas
State Highway and Transportation Department942

the court held that the Adopt-a-Highway Program
was an innately public forum or had become one by
the state's action. The court enjoined the state from
denying the group's application to participate in the
program as the state was constitutionally prohib-
ited from discriminating against the group because
it disagreed with the group's espoused views.

In Robb v. Hungerbeeler943 the court held the that
Missouri Highways and Transportation Commis-
sion had infringed the group's expressive and asso-
ciational rights to the extent that it had denied the
group the ability to participate in the Adopt-a-
Highway program based on the group’s choice of
name and the conduct of other groups and indi-
viduals associated with that name. The timing of
the amended regulations and the fact that the ap-
plicant was the only group that the regulations had
ever been used to exclude strongly suggested that
the regulations had been used as a pretext to target
the group in a viewpoint-discriminatory manner.

In Cuffley v. Mickets944 also involving an Adopt-a-
Highway program, the court held that the state
unconstitutionally denied the group's application
based on the group's views; that there was no ques-
tion that the state treated the group differently
from the vast majority of applicants based on the
state's perception of the group's beliefs and advo-
cacy; and that the state's action violated the group's
freedom of political association.945

                                                          
942 807 F. Supp. 1427 (W.D. Ark. 1992).
943 370 F.3d 735 (8th Cir. 2004).
944 208 F.3d 702 (8th Cir. 2000).
945 In Mo. ex rel. Mo. Highway & Transp. Comm’n v.

Cuffley, 112 F.3d 1332 (8th Cir. 1997), the Court of Ap-
peals vacated a summary judgment and an award of at-
torney fees to the political group where the Commission
brought a declaratory action that would have been a de-
fense to a hypothetical action by the group. Because the
action by the political group was only hypothetical, the
Commission was not prejudiced by the inability to bring a
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However, in an earlier case, State of Texas v.
Knights of the Ku Klux Klan,946 the court ruled oth-
erwise. The group brought suit to force the state to
grant the group's application to participate in the
state Adopt-a-Highway program. The court con-
cluded that the state did not violate the First
Amendment by refusing to allow the group to adopt
a section of highway near a public housing project.
The state's denial of the group's application was a
reasonable effort to avoid strife and intimidation of
current and prospective residents of the nearby
housing project and to promote compliance with a
federal desegregation order. The state's limit on
speech was also a reasonable measure to insure
free use of the state’s public highways and to pro-
tect against the imposition of a message on captive
recipients.

We hold that the State will not violate the First
Amendment by rejecting the Klan's application to
adopt a portion of highway near the housing project
in Vidor, Texas. Assuming that the Klan's participa-
tion in the Program would constitute speech or ex-
pressive conduct protected by the First Amendment,
the Program is a nonpublic forum and the Klan's ex-
clusion from the Program is reasonable and view-
point-neutral.947

The court held: “The Program is a nonpublic fo-
rum. The Program is not a traditional public forum,
as are public streets and parks. Nor has it been
designated by the State as a public forum. There is
no indication that the State intended to open up the
Program for public discourse.”948 Furthermore, the
court observed that the Klan wished to adopt a
highway near a housing project that was under an
order to desegregate; “[g]iven this context, the
State could reasonably believe that the Klan's
adoption of a section of highway outside the project
would result in further intimidation of the resi-
dents of the housing project and would create un-
reasonable conflict.”949 Although the court stressed
the proximity of the housing project, later judicial
authority, discussed above, holds that a denial of
an application to a group such as the Ku Klux Klan
is a violation of the group's First Amendment
rights.

2. Logos on License Plates
It is also a denial of a group’s First Amendment

rights to deny a group’s application to place a logo
on a state license plate. In Sons of Confederate Vet-

                                                                                   
preemptive action. The Commission had to act upon the
political group's application before the case would be ripe.

946 58 F.3d 1075, 1995 U.S. App. LEXIS 19468 (5th Cir.
1995).

947 Knights of the Ku Klux Klan, 58 F.3d at 1078.
948 Id. (citation omitted).
949 Id. at 1079.

erans, Inc. v. Commissioner of the Virginia Dept. of
Motor Vehicles,950 in contrast to other Virginia stat-
utes authorizing special plates for members or sup-
porters of various organizations, the statute at is-
sue contained a restriction (the logo restriction)
providing that no logo or emblem of any description
should be displayed or incorporated into the design
of license plates issued under Virginia Code Section
46.2-746.22.  The court held that the special plates
authorized in Virginia were not instances of "gov-
ernment speech" and concluded that the logo re-
striction was an instance of viewpoint discrimina-
tion that did not survive review based on strict
scrutiny.951 Accordingly, the restriction that pro-
hibited the Sons of Confederate Veterans from re-
ceiving special plates bearing the symbol of their
organization, which included the Confederate flag,
violated their First Amendment rights.

G. SUMMARY AND CONCLUSIONS

1. Constitutionality of Federal U.S. DOT DBE
Law and Regulations

In Adarand III, the Supreme Court held that in
the matter of race-based classifications in the field
of public contracting, the standard of review that
must be applied is strict scrutiny, whereas gender-
based classifications continue to be reviewed on the
basis of intermediate scrutiny. Strict scrutiny is
applied to “‘smoke out’ illegitimate uses of race” by
assuring that the legislature had sufficient evi-
dence of discrimination before resorting to the use
of a “suspect tool” and to assure that the means
chosen are a proper fit.952

Post Adarand III, several courts have held that
TEA-21 and the DBE regulations promulgated in
1999 are constitutional. The federal DBE program
has several objectives, including the assurance that
there is “nondiscrimination in the award and ad-
ministration of DOT-assisted contracts in the De-
partment's highway, transit, and airport financial
assistance programs.”953 The regulations are in-
tended “[t]o create a level playing field on which
DBEs can compete fairly for DOT-assisted con-
tracts”954 and “[t]o ensure that the Department's

                                                          
950 288 F.3d 610 (4th Cir. 2002).
951 Id. at 627.
952 Rothe IV, 324 F. Supp. 2d at 848, quoting Croson, 488

U.S. at 493, 109 S. Ct. 706, 721, 102 L. Ed. 2d 854, 882
(1989).

953 49 C.F.R. § 26.21(a)(1). See also § 26.3(a)(1) through
(3). A recipient under the DBE program includes any re-
cipients of Federal-aid highway funds pursuant to certain
federal laws, federal transit funds, and airport funds.

954 Id. § 26.1(b).
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DBE program is narrowly tailored in accordance
with applicable law….”955

When a governmental program relies on racial
classifications, the program must satisfy a two-
prong test: it “must serve a compelling governmen-
tal interest, and [it] must be narrowly tailored to
further that interest.’”956 When racial classifications
are present in public contracting, the court “must
determine whether the government's articulated
goal in enacting the race-based measures…is ap-
propriately considered a ‘compelling interest’….”957

The court must decide whether the government’s
interest is sufficiently strong to meet the govern-
ment’s initial burden of demonstrating that there is
a compelling interest, after which the court must
decide whether the party challenging the program
has met its “ultimate burden of rebutting the gov-
ernment's evidence….”958

When enacting a DBE program, Congress may
consider evidence of discrimination in society at
large with respect to public contracting because the
reach of Congress is “nationwide.”959 The courts in
Adarand, Sherbrooke Turf, Western States, and
Northern Contracting concluded “that Congress
‘had spent decades compiling evidence of race dis-
crimination in government highway contracting, of
barriers to the formation of minority-owned con-
struction businesses, and of barriers to entry.’”960

Thus, “Congress had a ‘strong basis in evidence’ to
conclude that the DBE program was necessary to
redress private discrimination in federally-assisted
highway subcontracting.”961 Strong evidence is that
“‘approaching a prima facie case of a constitutional
or statutory violation,’ not irrefutable or definitive
proof of discrimination.”962

In regard to TEA-21, prior to the current
SAFETEA-LU and the 1999 DBE regulations, the
courts thus far have “conclude[d] that the federal
government has a compelling interest in not per-
petuating the effects of racial discrimination in its
own distribution of federal funds and in remediat-
ing the effects of past discrimination in the gov-
ernment contracting markets created by its dis-

                                                          
955 Id. § 26.1(c). See also § 26.1(d) through (g) for other

stated objectives.
956 Adarand VII, 228 F.3d at 1164.
957 Id.
958 Id.
959 Id. at 1165.
960 N. Contracting, 2004 U.S. Dist. LEXIS 3226, at *100,

quoting Sherbrooke Turf, 345 F.3d at 969–70.
961 Id. at *121.
962 Concrete Works, 321 F.3d at 971, quoting Croson, 488

U.S. at 500, 109 S. Ct. at 725, 102 L. Ed. 2d at 886
(O’Connor, J.).

bursements.”963 For the government to fulfill the
requirement that there is a compelling interest for
a program, there must be “a strong basis in evi-
dence to conclude that remedial action was neces-
sary….”964 However, the government need not prove
conclusively “the existence of past or present racial
discrimination.”965

Assuming that a compelling interest has been
demonstrated for a “race-conscious” approach, the
government may use race-conscious programs that
seek both to eradicate discrimination by the gov-
ernmental entity itself and to prevent the public
entity from acting as a “passive participant in a
system of racial exclusion practiced by elements of
the local construction industry by allowing tax
dollars to finance the evil of private prejudice.”966

However, the law must be narrowly tailored; reli-
ance first on race-neutral means is important in
demonstrating that an affirmative action program
for public contracting is narrowly tailored.

Although several cases have addressed whether a
claimant challenging a DBE program has standing,
as the court observed in Northern Contracting, in
most cases the claimants were held to have stand-
ing.967 Moreover, although complaints contesting
contracts awarded on the basis of a DBE require-
ment have been challenged for mootness because
the government had suspended the use of the DBE
requirement and/or contract clause at issue, it has
been held that because the program could be re-
newed, that means there is still a “live contro-
versy.”968

As for whether a state implementing the federal
DBE program had to make an independent show-
ing to satisfy strict scrutiny, it has been held that
the states did not have to satisfy independently

                                                          
963 Adarand VII, 228 F.3d at 1165, citing Croson, 488

U.S. at 492, 109 S. Ct. at 721, 102 L. Ed. 2d at 881
(O’Connor, J.).

964 N. Contracting, 2004 U.S. Dist. LEXIS 3226, at * 89,
quoting Shaw v. Hunt, 517 U.S. at 909–10, 116 S. Ct. at
1903, 135 L. Ed. 2d at 222 (1996).

965 Concrete Works, 321 F.3d at 958, citing Concrete
Works, 36 F.3d at 1522.

966 Adarand VII, 228 F.3d at 1164 (internal quotation
marks omitted), quoting Concrete Works, 36 F.3d at 1519
(quoting Croson, 488 U.S. at 492).

967 See Northeastern Fla. Chapter of Associated Gen.
Contractors of America v. City of Jacksonville, 508 U.S.
656, 113 S. Ct. 2297, 124 L. Ed. 2d 586 (1993); Adarand
III, 515 U.S. 200, 115 S. Ct. 2097, 132 L. Ed. 2d 158
(1995); Sherbrooke Turf v. Minn. Dep’t of Transp., 345
F.3d 964 (8th Cir. 2003); Contractors Ass’n of Eastern Pa.
v. City of Philadelphia, 6 F.3d 990 (3d Cir. 1993); and
Monterey Mech. Co. v. Wilson, 125 F.3d 702 (9th Cir.
1997).

968 Rothe IV, 324 F. Supp. 2d at 848.
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“the compelling interest aspect of strict scrutiny
review.”969 A contractor may not challenge a grantee
state for “‘merely complying with federal law.’”970

However, “a national program must be limited to
those parts of the country where its race-based
measures are demonstrably needed.”971 Thus, al-
though a state DOT, for example, may not need to
make a separate showing to satisfy the compelling-
interest prong of the strict scrutiny test, the state
may be required to show that the program was nar-
rowly tailored; “‘to the extent the federal govern-
ment delegates this tailoring function, a [s]tate’s
implementation becomes critically relevant to a
reviewing court’s strict scrutiny.’”972

2. Claims Based on Highway Projects and
Disparate Impact

In regard to disparate impact cases arising out of
the location of highways and related projects, under
Section 601 of Title VI of the Civil Rights Act of
1964,973 “[n]o person in the United States shall, on
the ground of race, color, or national origin, be ex-
cluded from participation in, be denied the benefits
of, or be subjected to discrimination under any pro-
gram or activity receiving Federal financial assis-
tance.” However, the Supreme Court has inter-
preted Section 601 to proscribe only “intentional”
discrimination.974

Moreover, as for the disparate impact regulations
promulgated under Section 602 of Title VI, the Su-
preme Court has held that there is no private right
of action to enforce the regulations.975 Nonetheless,
transportation officials need to be aware of other
civil rights-related laws and regulations that are
implicated by planning and project decisions. The
U.S. DOT is obligated “to assure that possible ad-
verse economic, social, and environmental effects
relating to any proposed project on any Federal-aid
system have been fully considered in developing
such project, and that the final decisions on the
project are made in the best overall public inter-
est….”976 Presently there are two means of enforc-
ing the disparate impact regulations. First, federal
financial assistance may be refused if an applicant
“fails or refuses to furnish an assurance required
under [49 C.F.R.] § 21.7 or otherwise fails or re-
fuses to comply with a requirement imposed by or
                                                          

969 Sherbrooke Turf, 345 F.3d at 970.
970 Id. (citations omitted).
971 Id. at 971.
972 Western States, 407 F.3d at 997, quoting Sherbrooke

Turf, 345 F.3d at 973.
973 42 U.S.C. § 2000d.
974 Choate, 469 U.S. at 293.
975 Alexander v. Sandoval, 532 U.S. 275, 121 S. Ct. 1511,

149 L. Ed. 2d 517 (2001).
976 23 U.S.C. § 109(h).

pursuant to that section….”977 Second, an affected
person may file a complaint with the funding
agency alleging a violation.978

3. Immunity of a State or Its Officer Acting in
Official Capacity from § 1983 Actions

As for actions under § 1983 of the Civil Rights
Act of 1871,979 the section is based on the constitu-
tional authority of Congress to enforce the Four-
teenth Amendment. Section 1983 is not itself a
source of substantive rights but merely provides a
method for vindicating federal rights conferred
elsewhere.980  The section does not create a cause of
action in and of itself. Rather, a plaintiff must
prove that he or she was deprived of a right secured
by the United States Constitution or the laws of the
United States and that the deprivation of his or her
right was caused by someone acting under color of
state law.981

Neither a state transportation department nor its
officers acting in their official capacities may be
sued under § 1983. Moreover, government officials
who are sued also may have absolute or qualified
immunity for § 1983 claims. The qualified immu-
nity doctrine thus “protects government officials
who perform discretionary functions from suit and
from liability for monetary damages under §
1983.”982 Thus, as a general rule in claims arising
under federal law, government officials acting
within their discretionary authority are immune
from civil damages if their conduct does not “violate
clearly established statutory or constitutional
rights of which a reasonable person would have
known.”983 Although municipalities are persons un-
der § 1983,984 a state or state agency is not a person
under § 1983985 and cannot be sued under § 1983 in
state or federal court;986 neither may a state official
be sued in his or her official capacity under §

                                                          
977 49  C.F.R. § 21.13(b).
978 Id. § 21.11(b). See generally U.S. DOT Order

1000.12, at V-1–V-10 (Jan. 19, 1977).
979 42 U.S.C. § 1983.
980 See generally Mosely, 275 F. Supp. 2d at 612.
981 Hale v. Vance, 267 F. Supp. 2d 725 (S.D. Ohio 2003);

Davis v. Olin, 886 F. Supp. 804 (D. Kan. 1995).
982 Camilo, 283 F. Supp. 2d at 449 (D.P.R. 2003).
983 Cagle, 334 F.3d at 988 (internal quotations omitted).

See also Harlow, 457 U.S. at 818; Mendenhall, 213 F.3d at
230.

984 Monell, 436 U.S. at 688–90.
985 A state transportation department is not a person

subject to suit under § 1983. Vickroy, 73 Fed. Appx. at 173
(7th Cir. 2003); Jimenez, 245 F. Supp. 2d at 586 n.2 (D.
N.J. 2003); Manning, 914 F.2d at 48 (4th Cir. 1990); Will,
491 U.S. at 65–66.

986 Nichols, 266 F. Supp. 2d at 1313.
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1983.987 In some limited situations, private compa-
nies or individuals may be subject to suit under §
1983 because they have acquired the status or con-
dition of a state actor.

Although § 1983 does not restrict a state's Elev-
enth Amendment immunity,988 there are two excep-
tions. First, a state may be sued where Congress
enacts legislation pursuant to Section 5 of the
Fourteenth Amendment, unequivocally expressing
its intent to abrogate the states' Eleventh Amend-
ment immunity under the United States Constitu-
tion.989 Second, a state may consent to suit in fed-
eral court.990 Thus, § 1983 creating a cause of action
for deprivation of civil rights under color of state
law did not abrogate the states’ sovereign immu-
nity under the Eleventh Amendment.991 As ex-
plained in Beach v. Minnesota,992 the Supreme
Court has interpreted the Eleventh Amendment as
barring individual citizens from suing states in
federal court, including their own state.993 The
“‘Eleventh Amendment bars a suit by private par-
ties to recover money damages from the state or its
alter egos acting in their official capacities.’”994

The purpose of § 1983 is to deter state actors
from using the badge of their authority to deprive
individuals of their federally guaranteed rights and
to provide relief to victims if such violations of con-
stitutional or statutory rights occur.995 The reach of
§ 1983 was expanded in 1961 when the U.S. Su-
preme Court decided Monroe v. Pape996 and was
extended again by the Court’s decision in Monell v.
New York.997 In Monroe, the Court held that the

                                                          
987 Murphy, 127 F.3d at 754.
988 Beach, 2003 U.S. Dist. LEXIS 10856, at *8, citing

Quern v. Jordan, 440 U.S. 332, 99 S. Ct. 1139, 59 L. Ed.
2d 358 (1979) and Williams v. Missouri, 973 F.2d 599, 600
(8th Cir. 1992).

989 Id. at *7, citing Pennhurst State Sch. & Hosp. v.
Haldermann, 465 U.S. 89, 99, 104 S. Ct. 900, 907–08, 79
L. Ed. 2d 67, 77–78 (1984) and Egerdahl v. Hibbing Cmty.
Coll., 72 F.3d 615, 619 (8th Cir. 1995).

990 Id. at *8, citing Clark v. Barnard, 108 U.S. 436, 2 S.
Ct. 878, 27 L. Ed. 780 (1883) and Parden v. Terminal Ry.,
377 U.S. 184, 84 S. Ct. 1207, 12 L. Ed. 2d 233 (1964).

991 Quern, 440 U.S. at 345; In re Sec’y of Dep’t of Crime
Control and Pub. Safety, 7 F.3d at 1145.

992 No. 03-CV-862 (MJD/JGL), 2003 U.S. Dist. LEXIS
10856 (D. Minn. June 25, 2003).

993 Id. at **6–7, citing Hans v. Louisiana, 134 U.S. 1, 10,
10 S. Ct. 504, 505, 33 L. Ed. 842, 845 (1890) and Murphy
v. Arkansas, 127 F.3d 750, 754 (8th Cir. 1997).

994 Gregory, 289 F. Supp. 2d at 725, quoting Huang, 902
F.2d at 1138 (4th Cir. 1990).

995 Wyatt v. Cole, 504 U.S. 158, 112 S. Ct. 1827, 118 L.
Ed. 2d 504 (1992).

996 365 U.S. 167, 81 S. Ct. 473, 5 L. Ed. 2d 492 (1961).
997 Monell, 436 U.S. at 694.

phrase “under color of law” included the misuse of
power exercised under state law, even though the
persons committing the acts that constituted the
deprivation of rights were acting beyond the scope
of their authority. In 1978 the Supreme Court in
Monell v. New York998 overruled Monroe v. Pape
insofar as the Monroe Court held that local gov-
ernments were immune from suit under § 1983.999

By virtue of the Monell decision, municipal corpo-
rations are persons amenable to suit under § 1983.
The Monell Court did uphold the Monroe decision
insofar as the Monroe Court held that the doctrine
of respondeat superior is not a basis for holding
local governments liable under § 1983 for the con-
stitutional torts of their employees.1000

For there to be a § 1983 action against a munici-
pality, the claim must result from the violation of a
government policy or custom.1001 Section 1983 cre-
ates a species of tort liability, and the statute is
interpreted in light of the background of tort liabil-
ity.1002 As held in DeShaney v. Winnebago County
Department of Social Services,1003 the Due Process
Clause does not transform every tort committed by
one acting under color of law into a constitutional
violation.1004 Moreover, not all property interests
entitled to procedural due process protection are
similarly protected by the concept of substantive
due process: “[w]hile property interests are pro-
tected by procedural due process even though the
interest is derived from state law rather than the
Constitution, substantive due process rights are
created only by the Constitution.”1005

There is no cause of action under § 1983 when
the action complained against was private in na-
ture. The language of the Due Process Clause “can-
not fairly be extended to impose an affirmative ob-
ligation on the state” to protect citizens against
private actors.1006 The Due Process Clause of the
Fourteenth Amendment “does not transform every
tort committed by a state actor into a constitutional
violation” actionable under § 1983.1007 Nevertheless,
“[t]he doctrine of sovereign immunity does not
shield state employees from liability for acts or

                                                          
998 436 U.S. 658, 98 S. Ct. 2018, 56 L. Ed. 2d 611 (1978).
999 Id. at 663.
1000 Id. at 663 n.7.
1001 Id. at 694-694.
1002 City of Monterey Del Monte Dunes at Monterey, Ltd.,

526 U.S. 687, 119 S. Ct. 1624, 143 L. Ed. 2d 882 (1999).
1003 489 U.S. 189, 109 S. Ct. 998, 103 L. Ed. 2d 249

(1989).
1004 Id. at 202.
1005 Douglas, 2003 U.S. Dist. LEXIS 4922, at *5, quoting

Ewing, 474 U.S. at 229, 106 S. Ct. at 515, 88 L. Ed. 2d at
535 (1985) (Powell, J., concurring).

1006 DeShaney, 489 U.S. at 195.
1007 Id. at 202 (citation omitted).
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omissions constituting gross negligence.1008 Thus,
"[a] state employee who acts wantonly, or in a cul-
pable or grossly negligent manner is not protected
[by sovereign immunity]").1009 However, supervisors
may not be held liable for the acts of their subordi-
nates: “an individual cannot be held liable under
Section 1983 in his individual capacity unless he
‘participated in the constitutional violation.’”1010 It
must be shown that the alleged supervisor is one
who “directed the constitutional violation,” or the
violation must have “occurred with his ‘knowledge
and consent.’”1011

In a § 1983 action, the court may award declara-
tory and injunctive relief, damages, and attorney's
fees. A plaintiff prevails when actual relief on the
merits of his claim materially alters the legal rela-
tionship between the parties by modifying the de-
fendant's behavior in a way that directly benefits
the plaintiff.1012 Nominal, compensatory, and puni-
tive damages also are available under § 1983. To
recover compensatory damages, the plaintiff must
prove that the unconstitutional activities were the
cause in fact of actual injuries.1013 To prove dam-
ages, evidence must be received on general dam-
ages, including emotional distress and pain and
suffering, and on special damages, such as lost in-
come and medical expenses.1014 In addition to com-
pensatory damages, a court may award punitive
damages in a § 1983 suit to punish the defendant
for outrageous conduct and to deter others from
similar conduct in the future.1015 Even if the plain-
tiff cannot prove actual damages, the court may
award punitive damages.1016 Municipalities, how-
ever, are generally immune from punitive damages
in § 1983 actions,1017 as are municipal officers when
sued in their official capacities.1018

                                                          
1008 Gedrich, 282 F. Supp. 2d at 474 (E.D. Va. 2003) (ci-

tation omitted).
1009 Id. (internal quotation marks omitted).
1010 Valentine, 2005 U.S. Dist. LEXIS 430, at *17, quot-

ing Hildebrandt, 347 F.3d at 1039 (7th Cir. 2003).
1011 Id. at **17–18.
1012 Norris, 287 F. Supp. 2d at 114, citing Farrar, 506

U.S. at 111–12, 113 S. Ct. at 572–74, 121 L. Ed. 2d at
503–04 (1992).

1013 Memphis Cmty. Sch. Dist., 477 U.S. at 309.
1014 Carey, 435 U.S. at 263–64; Ellis, 643 F.2d at 69 (2d

Cir. 1981).
1015 Smith, 461 U.S. at 54–55.
1016 Glover v. Ala. Dep’t of Corrections, 734 F.2d 692

(11th Cir. 1984).
1017 Ramonita Rodriquez Sostre v. Canovance, 203 F.

Supp. 2d 118 (D.P.R. 2002); Fact Concerts, Inc., 453 U.S.
at 259. But see Peden v. Suwanee County Sch. Bd., 837 F.
Supp. 1188 (1993) (denying punitive damages where no
compensatory damages were awarded), aff’d without opin-
ion, 51 F.3d 1049 (11th Cir. 1995).

As for injunctive relief, “[c]ivil rights actions un-
der section 1983 are exempt from the usual prohibi-
tion on federal court injunctions of state court pro-
ceedings.”1019 Although the Eleventh Amendment
bars claims for damages against state agencies and
officials acting in their official capacity, the federal
courts may enjoin state officials acting in their offi-
cial capacity as long as the injunction governs only
the officer’s future conduct and no retroactive rem-
edy is provided; the rule applies also to declaratory
judgments.1020

4. Discrimination Claims Against Transportation
Departments Under Federal Law

In regard to discrimination claims against trans-
portation departments under other federal laws,
state transportation departments, as well as their
officers and employees acting in their official ca-
pacity, have immunity for certain claims alleging
discrimination by virtue of the states’ sovereign
immunity under the Eleventh Amendment. On
several occasions the Supreme Court has addressed
the issue of whether Congress exercised its author-
ity properly when abrogating the states’ sovereign
immunity. After the decision in Seminole Tribe,
supra, the Supreme Court struck down acts of Con-
gress that were in the Court’s view in excess of
Congress’s power under Section 5 of the Fourteenth
Amendment. For example, in City of Boerne v. Flo-
res,1021 the Supreme Court held that the RFRA ex-
ceeded Congress’s power under Section 5 of the
Fourteenth Amendment. In rendering its decision,
the Court emphasized the absence of a sufficient
record for the Congress to act under its Section 5
power. Whether Congress has enacted purportedly
remedial legislation pursuant to its Section 5 power
depends on whether the legislation passes the
Court’s “congruence and proportionality” test. On
the other hand, in 2003, in Nevada Department of
Human Resources v. Hibbs,1022 the Court upheld the
FMLA in which the Court concluded that “the

                                                                                   
The real proposition for which the above cited cases

stand could be summarized as follows: in a section 1983
action, a jury may properly award punitive damages even
though it awards no compensatory damages, but only
where the jury first finds that a constitutional violation
was committed by the party against whom the punitives
are imposed..

Id. at 1196–97.
1018 Ramonita, 203 F. Supp. 2d at 120, citing Gomez-

Vazquez, 91 F. Supp. 2d at 482–83.
1019 Schroll, 760 F. Supp. at 1389 (D. Or. 1991).
1020 Ippolito, 958 F. Supp. at 161 (S.D.N.Y. 1997); see

also Mercer v. Brunt, 272 F. Supp. 2d 181 (D. Conn. 2002).
1021 521 U.S. 507, 117 S. Ct. 2157, 138 L. Ed. 2d 624

(1997).
1022 538 U.S. 721, 123 S. Ct. 1972, 155 L. Ed. 2d 953

(2003).
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States’ record of unconstitutional participation in,
and fostering of, gender-based discrimination in the
administration of leave benefits is weighty enough”
for the enactment of the FLMA.1023

Nevertheless, in regard to the ADEA, in 2000 in
Kimel v. Florida Board of Regents1024 the Supreme
Court struck down the law that abrogated the
states’ sovereign immunity for ADEA claims.1025 The
Kimel Court held that Congress had exceeded its
authority in abrogating the states’ immunity for
such suits. The Court’s reasoning was that the
ADEA was “‘so out of proportion to a supposed re-
medial or preventive object that it cannot be under-
stood as responsive to, or designed to prevent, un-
constitutional behavior.’”1026

As for claims against state transportation de-
partments under the ADA, although Title 1 of the
ADA authorizes claims for monetary damages, in
2001 the Court held in Board of Trustees of the
University of Alabama v. Garrett1027 that such
claims may not be made against states or their
agencies or instrumentalities. The Court held that
the legislative record “fail[ed] to show that Con-
gress did in fact identify a pattern of irrational
state discrimination in employment against the
disabled.”1028 Furthermore, the Court held that the
remedy imposed by Congress was not “congruent
and proportional to the targeted violation.”1029

However, in Tennessee v. Lane1030 the Court held
that under Title II the states do not have sovereign
immunity from ADA claims that arise out of a
state’s denial of a fundamental right, such as access
to the courts. The Court found that “Congress en-
acted Title II against a backdrop of pervasive une-
qual treatment in the administration of state serv-
ices and programs, including systematic
deprivation of fundamental rights” of persons with
disabilities “in a variety of settings,” including
courthouses and other state-owed buildings.1031 The
Court held that Congress had the power under Sec-
tion 5 of the Fourteenth Amendment to abrogate
the states’ Eleventh Amendment immunity “to en-

                                                          
1023 Id. at 735.
1024 528 U.S. 62, 120 S. Ct. 631, 145 L. Ed. 2d 522 (2000).
1025 29 U.S.C. § 626(b), citing 29 U.S.C. §§ 626(c), 211,

216(b), 217.
1026 Kimel, 528 U.S. at 86, quoting City of Boerne, 521

U.S. at 532.
1027 531 U.S. 356, 121 S. Ct. 955, 148 L. Ed. 2d 866

(2001).
1028 Id. at 368.
1029 Id. at 374.
1030 541 U.S. 509, 124 S. Ct. 1978, 158 L. Ed. 2d 820

(2004).
1031 Id. at 524–25.

force the constitutional right of access to the
courts.”1032

The Court decided the Lane case, however, on the
narrow basis of whether the Congress could abro-
gate the states’ Eleventh Amendment immunity
under Title II of the ADA where the claim involved
a fundamental right, such as access to the courts.
The Lane Court stated that “the decision in Garrett,
which severed Title I of the ADA from Title II for
purposes of the § 5 inquiry, demonstrates that
courts need not examine ‘the full breadth of the
statute’ all at once.”1033 It is unclear to what extent
the states have sovereign immunity for other
claims under Title II.

There could be ADA claims in which there is a
presumably remote possibility that the state trans-
portation agency would not have immunity (see
discussion of Title II, supra) or in which the trans-
portation agency is not an agency of the state. As-
suming there is no immunity, as for the elements of
an ADA claim, there are two basic theories for
claims by persons with disabilities. One theory is
based on disparate treatment “when an employer
treats a person less favorably than others because
of his or her protected characteristic, such as a dis-
ability.”1034 The second theory is based on disparate
impact that “involves facially neutral employment
practices or fixed qualifications that in fact impact
one group, such as the disabled, more harshly than
others and ‘cannot be justified by business neces-
sity’ or the particular business activity involved.”1035

Proof of a discriminatory motive is not required for
a disparate impact claim.1036 As seen in the report,
only a handful of decisions involving the ADA and
transportation departments in the past few years
have been located. It should be noted that states
also have civil rights laws prohibiting discrimina-
tion against persons with disabilities.

Under Title VII of the Civil Rights Act of 1964, it
is unlawful employment practice for an employer
“to fail or refuse to hire or to discharge any individ-
ual, or otherwise to discriminate against any indi-
vidual with respect to his compensation, terms,
conditions, or privileges of employment, because of
such individual’s race, color, religion, sex, or na-
tional origin….” Once more, under Title VII there
may be both disparate treatment and disparate
impact claims. As with other forms of discrimina-
tion discussed in the report, “a plaintiff may prove

                                                          
1032 Id. at 531.
1033 Id.
1034 Casey’s General Stores, 661 N.W.2d at 519 n.2 (Iowa

2003), quoting Hazen Paper Co. v. Biggins, 507 U.S. 604,
609, 113 S. Ct. 1701, 1705, 123 L. Ed. 2d 338, 346 (1993).

1035 Id.
1036 Id.



1-83

employment discrimination under Title VII by us-
ing either the ‘direct method’ or ‘indirect
method.’”1037

Several cases were found in which plaintiffs
brought one or more Title VII claims for disparate
treatment against transportation agencies, for ex-
ample, for alleged discrimination in hiring and
promotions or retaliation occurring after an em-
ployee made a complaint. As for claims arising out
of harassment and/or hostile workplace environ-
ment, not all verbal or physical harassment in the
workplace is prohibited under Title VII.1038 To suc-
ceed on such a claim, the plaintiff must show that
the work environment was “both objectively and
subjectively offensive, one that a reasonable person
would find hostile or abusive, and one that the vic-
tim in fact did perceive to be so."1039

There is some law review and other commentary
suggesting that, based on recent decisions of the
Supreme Court, Congress’s abrogation of the states’
sovereign immunity under the Eleventh Amend-
ment to claims under Title VII for anything other
than intentional discrimination could be subject to
challenge. On the other hand, as seen, the Court in
Hibbs and in Lane, supra, upheld the authority of
Congress to abrogate the states’ immunity with
respect to the FMLA and at least to some extent
with respect to Title II of the ADA, respectively.
Nevertheless, a few recent articles contend that the
states may be able to claim immunity, particularly
for Title VII claims based on gender-based dispa-
rate impact discrimination, because, in the authors’
opinion, Congress had an inadequate record of gen-
der discrimination by the states. However, at least
two federal circuit courts of appeal have rejected
arguments that Congress improperly abrogated the
states’ sovereign immunity under Title VII, in-
cluding claims for disparate impact.

5. First Amendment Issues
Lastly, the refusal to allow groups such as the Ku

Klux Klan to participate in an Adopt-a-Highway
program or to permit a group such as the Sons of
Confederate Veterans to have a logo on a license
plate may constitute viewpoint discrimination by
the government and violate the First Amendment.
One case has held, however, that under the Adopt-
a-Highway program, the state could refuse to per-
mit the Klan to participate where the group sought
to do so near a public housing project subject to a
desegregation order because the housing project

                                                          
1037 Rhodes, 359 F.3d at 504.
1038 Nobles, 2004 U.S. Dist. LEXIS 3284 (N.D. Ill. 2004),

at *35.
1039 Brown, 358 F. Supp. 2d at 734 (citation omitted).

would be both a captive audience and at risk of in-
timidation by the group.
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A. THE CONSTITUTION AND
TRANSPORTATION

The U.S. Constitution was drafted in 1789. In
part, it was designed to rectify the failings of the
Articles of Confederation, with its weak federal
government and inability to prohibit state restric-
tions on interstate commerce. The first 10 Amend-
ments to the Constitution were ratified on Decem-
ber 15, 1791, and comprise what is known as the
Bill of Rights. They became applicable to the states
with ratification of the Fourteenth Amendment. 1

Explicit constitutional references to transport are
few. The Constitution conferred upon Congress the
power to build post roads. Though in the Jeffer-
sonian era there was construction of national pikes,
the post roads power lay largely dormant for much
of the nation’s later history. However, the power to
regulate interstate and foreign commerce was,
early on, applied to transportation.

The federal/state relationship on road building
has early historic origins, traced back to the Jeffer-
son-Jackson era, and resurrected with the Federal-
Aid Road Act of 1916. The federal government
funds and establishes standards, while the states
and local governments actually build and maintain
the highways.

Transportation has been the battleground for the
resolution of many important issues. Many trans-
portation cases (such as Palsgraff and McPherson
v. Buick in the Torts context, and Overton Park,
Garcia, and Adarand in the Constitutional Law
context) have become seminal decisions, carefully
examined in law reviews and in law school class-
rooms.

Much of highway litigation in the constitutional
context has focused on disputes between the federal
and state governments on interstate commerce and
spending issues, or between governments and indi-
viduals on issues of takings and eminent domain,
search and seizure, due process, and equal protec-
tion. The most critical constitutional provisions
impacting transportation are the Commerce
Clause, the Spending Clause, the (Fifth Amend-
ment) Takings Clause, and the (Tenth and Elev-
enth Amendments1) provisions on state sover-
eignty. These are addressed first herein, with
constitutional issues of more generic applicability
to all federal activities addressed subsequently.

Historically, constitutional jurisprudence in-
volving transit providers can be divided into two
broad periods. Running from the establishment of
the first private transit operators in the late 19th
century until the middle of the 20th century, con-
                                                          

1 Chicago B. & Q. R.R. v. City of Chicago, 166 U.S. 226,
239 (1897).

stitutional cases focused on such issues as whether
economic regulation of private transit companies
violated the contract, commerce, due process, and
equal protection clauses of the U.S. Constitution.
The role of the government as regulator is quite
different from the role of government as a service
provider. In the latter case, more of the Constitu-
tion comes into play.

This essay attempts to examine the major re-
ported federal court decisions in which federal,
state, and local highway departments or transit
agencies have been litigants on constitutional law
issues. Roughly speaking, the first half of this essay
examines the constitutional conflicts arising from
the exercise of federal power vis-à-vis state power,
such as the federal government’s exercise of its
spending or commerce powers, which sometimes
collide with different priorities and objectives exer-
cised by the states under their police powers. The
latter half examines the constitutional conflicts
between individuals and federal, state, and local
governments, such as the conflict when the exercise
of individual freedoms guaranteed by the Bill of
Rights collides with different governmental priori-
ties. Increasingly, transit providers, highway de-
partments, and other governmental institutions are
defending claims based on federal and state consti-
tutional causes of action.

To understand the constitutional relationship be-
tween the federal and state governments, one must
understand something about how this relationship
evolved within the history of the Republic. Gov-
ernment involvement in road building precedes the
formation of the nation. The first major road on the
American continent was built by the British gov-
ernment for military purposes.2  With the adoption

                                                          
2 In 1758, British General Edward Braddock ordered

200 woodsmen to widen a narrow Indian trace into a 12-ft
wide road across streams and eight major mountains.
Some 2,200 British and Colonial troops then marched
from Fort Cumberland, at the head of the Potomac River,
to drive the French from Fort Duquesne. TOM LEWIS,
DIVIDED HIGHWAYS: BUILDING THE INTERSTATE

HIGHWAYS, TRANSFORMING AMERICAN LIFE 56 (1997).
With the European settlement of North America, towns
and villages sprang up first along the Atlantic and Gulf
coasts, at bays and rivers deep enough for navigation.
Settlers gradually moved inland, and towns began to
spring up along rivers. Away from the rivers, most roads
were Indian trails, which could be traversed by only pack-
horses or mules. A few private toll roads were constructed
during the 18th century, some with governmental assis-
tance. At the dawn of the 19th century, it took a week to
travel by stagecoach from New York to Boston, and nearly
3 weeks to reach Charleston. ARTHUR TWINING HADLEY,
RAILROAD TRANSPORTATION: ITS HISTORY AND ITS LAWS

24 (1903).
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of the U.S. Constitution on July 2, 1789, Congress
was given the responsibility “to regulate interstate
and foreign commerce,” and “to establish Post Of-
fices and post roads.” The Post Office Act of 1792
authorized the creation of post roads. Following its
promulgation, a number of communities implored
their Congressmen to encourage the Post Office
Department to construct roads to connect parts of
the country. Often, Congressmen were flooded with
petitions for new post roads. Despite the position of
many of the country’s founding fathers (including
James Madison and James Monroe) that the power
to establish post roads was intended as a power to
designate, and not to build,3 Congress responded to
public demand and authorized the construction of
new post roads and post offices. The first post road
statutes designated the precise routes to be built.4

Though there were only 6,000 miles of post roads in
1792, by 1829 there were 114,780 miles of roads.5

Stagecoach trails were improved into post roads,
and quickly became arteries of commerce.6 In 1838,
Congress declared all railroads to be post roads.7

The states jumped into the road-building busi-
ness quite early as well. For example, the hard-
surfaced 60-mile Lancaster Pike8 linking Philadel-
                                                          

3 Gary Lawson & Patricia Granger, The “Proper” Scope
of Federal Power, 43 DUKE L. J. 267 n.3 (1993); Christina
Bates, From 34 to 37 Cents: The Unconstitutionality of the
Postal Monopoly, 68 MO. L. REV. 123, 136 (2003).

4 For example, the first post road statute provided for
the following route:

From Wisscassett in the district of Maine, to Savannah

in Georgia, by the following route, to wit: Portland, Ports-

mouth, Newburyport, Ipswich, Salem, Boston, Worcester,

Springfield, Hartford, Middletown, New Haven, Stratford,

Fairfield, Norwalk, Stamford, New York, Newark, Eliza-

bethtown, Woodbridge, Brunswick, Princeton, Trenton,

Bristol, Philadelphia, Chester, Wilmington, Elkton, Char-

lestown, Havre de Grace, Hartford, Baltimore, Bladens-

burg, Georgetown, Alexandria, Colchester, Dumfries,

Fredericksburg, Bowling Green, Hanover Court House,

Richmond, Petersburg, Halifax, Tarborough, Smithfield,

Fayetteville, Newbridge over Drowning creek, Cheraw

Court House, Camden, Statesburg, Columbia, Cambridge

and Augusta; and from thence to Savannah….

Act of Feb. 20, 1792, 1 Stat. at 232 § 1, quoted in Gary
Lawson, Delegation and Original Meaning, 88 VA. L. REV.
327, 403 (2002).

5 Joseph Belluck, Increasing Citizen Participation in
U.S. Postal Service Policy Making, 42 BUFF. L. REV. 253,
257 (1994).

6 Nan McKenzie, Ambiguity Commercial Speech and the
First Amendment, 56 U. CINN. L. REV. 1295 (1988).

7 Belluck, supra note 5, at 253, 258–59.

phia and Lancaster, Pennsylvania, was built be-
tween 1792 and 1795.9 New York and southern
New England followed Pennsylvania in road
building. Many states (notably Pennsylvania and
Kentucky) subsidized private turnpikes.10

It became increasingly apparent that transporta-
tion was essential to link the remote parts of the
sparsely settled nation together and to facilitate
communications, trade, economic growth, and de-
fense. Public sentiment for increased governmental
support for infrastructure construction began to
grow.

In 1808, Treasury Secretary Gallatin became the
first national figure to urge a national system of
roads.11 President Thomas Jefferson championed
the first federal highway, the National Road. It
followed the old Cumberland Road to the West,
stretching from Cumberland, Maryland, to Van-
dalia, Illinois.12 Construction began in 1808; 9 years
later the road reached the Ohio border.13

                                                                                   
8

The first improved roads were primarily constructed

through private enterprise, and therefore took the form of

turnpikes or toll roads to provide a return on investment.

Blocking access to these roads was a pole on a hinge. The

pole was referred to as a pike, and once payment was

made, the pike would be swung or turned (either upward

or outward) to allow passage. Hence, derivation of the

word “turnpike.” By the 1800s, there were hundreds of

turnpike companies.

PAUL DEMPSEY & LAURENCE GESELL, AIR

TRANSPORTATION: FOUNDATIONS FOR THE 21ST CENTURY

5-6 (1997).
9 RUSSELL BOURNE, AMERICANS ON THE MOVE: A

HISTORY OF WATERWAYS, RAILWAYS AND HIGHWAYS 27
(Fulcrum 1995).

10 HADLEY, supra note 2, at 26. Pennsylvania paid about
$1,000 a mile, about a third of the total cost.

11 His proposal included a road system stretching from
Maine to Georgia, roads or canals linking the Atlantic
Coast to the Mississippi River, and roads to Detroit, St.
Louis, and New Orleans radiating from Washington, D.C.
Id. at 27–28.

12 It was to be no steeper than a 4 percent grade, with a
30-ft roadbed. BOURNE, supra note 9, at 7-10. By pur-
chasing the Louisiana Territory, President Thomas Jeffer-
son also may have made it inevitable that the federal
government would play a role in building transportation
corridors west, beyond the Mississippi River. As Professor
Daniels observed, “When to the vast acreage of national
land east of the Mississippi, the purchase of Louisiana
added a continental principality of almost boundless ex-
tent west of the river, the public illusion of wealth ‘beyond
the dreams of avarice’ was created, and the floodgates of
legislative profusion were certain eventually to be
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To assert his objection to the constitutional prin-
ciple involved, in 1822, President Monroe vetoed a
bill for repairs on the Cumberland Road.14 When
State’s rights champion Andrew Jackson became
President in 1832, national policy moved against
federal support of highways. Though Jackson ap-
proved several bills to push the National Road fur-
ther west, and was himself a major proponent of
rail expansion,15 he vetoed the Maysville Turnpike
from Wheeling, West Virginia, to Maysville, Ken-
tucky.16 Presidents Tyler, Polk, and Pierce also ve-
toed federal aid to roads.17 The National Road be-
came important in settling the Midwest. But the
structure Jackson established, of state primacy in
road construction (albeit with federal support), be-
came the model upon which America’s roads and
highways were developed through the remainder of
the 19th century.18 Thus, the states traditionally
have been the dominant force in road building.

The first federal agency addressing roads was the
Office of Road Inquiry, established in 1893 within
the U.S. Department of Agriculture. From 1893
until 1916, the federal government focused on dis-
seminating scientific, engineering, and economic
information to assist in the design and construction
of proper roads.19 Congress recognized the potential
importance of motor carriages,20 and began to pro-

                                                                                   
opened.” WINTHROP DANIELS, AMERICAN RAILROADS:
FOUR PHASES OF THEIR HISTORY 38 (1932).

13 After that, high costs slowed additional construction.
The National Road reached Columbus, Ohio, in 1833, and
Vandalia, Illinois, in 1852. Senator John C. Calhoun was
also a major proponent of national aid to roads as early as
1818. HADLEY, supra note 2, at 27.

14 Id.
15 DANIELS, supra note 12, at 65–66.
16 BOURNE, supra note 12, at 35.
17 DANIELS, supra note 12, at 37.
18 DEMPSEY & GESELL, supra note 8, at 6. Local jurisdic-

tions also built roads as they later built airfields. In 1879,
the North Carolina legislature passed the Mecklenburg
Road Law, permitting the county to levy a property tax to
support road construction. The Act was repealed the fol-
lowing year, but reenacted in 1885. By 1902, Mecklenburg
was acknowledged to have the best roads in the State.
Other states adopted similar laws. But not until the 20th
century did the federal government resume its role in
building highways.

19 ROSS NETHERTON, FEDERALISM AND THE INTERMODAL

SURFACE TRANSPORTATION EFFICIENCY ACT OF 1991, 32
(NCHRP Legal Research Digest No. 7, 1995).

20 The early 20th century saw the emergence of a new
form of competition, the motor carrier. In 1904, there were
but 700 trucks operating in the United States, most pow-
ered by steam or electrical engines. The following year,
the first scheduled bus service began in New York City.

mote their growth with federal matching grants for
highway construction, first with the Federal-Aid
Road Act of 191621 (which established the Bureau of
Public Roads), and then the Federal Highway Act
of 1921.22

The 1916 Act was the first major federal foray
into the realm of road building since Jackson put
the brakes on federal road building in 1832. Sig-
nificantly, it established the basic pattern of fed-
eral/state relationships on roads and highways (and
subsequently airports). Henceforth, the federal
government would subsidize planning and funding
of highway projects, while the states would con-
struct, own, and maintain their highways.23 The
federal government helped fund, and the states
built, the nation’s roads. This relationship set the
stage for a number of constitutional conflicts be-
tween the federal and state governments, with the
states exercising their police power to enhance the
health, welfare, and safety of their citizens, and the
federal government exercising its spending, com-
merce, and post roads powers under the Constitu-
tion.24

                                                                                   
But still, growth of this important means of transport was
hampered by poor roads and the economic dominance of
the railroad industry.

21 Pub. L. No. 64-156 (July 11, 1916). WALTER

MCFARLANE, STATE HIGHWAY PROGRAMS VERSUS THE

SPENDING POWER OF CONGRESS 3 (NCHRP Research Re-
sults Digest No. 136, 1982).

22 Soon dirt horse and wagon trails were extended,
straightened, and paved.

23 DEMPSEY & GESELL, supra note 18, at 7; MCFARLANE,
supra note 21.

24 World War I demonstrated the potential for motor
transport. Thousands of motor vehicles were produced for
the Army. On the fields of battle, they quickly proved
their superiority over mules in transporting men and ma-
teriel to the front. After the Great War, thousands of sur-
plus Army trucks became the vehicles for growth of the
commercial motor transport industry.

By 1918, the nation had more than 600,000 trucks.
With the development of a national system of highways in
the 1920s, motor carriers became an increasingly viable
competitor to railroads. The combination of the pneumatic
tire, the internal combustion engine, assembly line pro-
duction, and hard surface roads brought sensational
growth to the industry.

Soon, the nation had an extraordinary distribution sys-
tem, which vigorously stimulated national economic
growth. Manufacturers of apparel, appliances, hardware,
and a thousand other commodities soon found that their
markets were no longer limited to large cities. The new
distribution system of trucks taking merchandise to the
farthest corners of the nation meant that manufacturers
could now sell their goods on Main Street of the thousands
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During the 1950s, President Dwight Eisenhower
“saw the need to build a national system of inter-
state highways to link the country for, inter alia,
purposes of national defense.”25 Eisenhower
launched a 17-year construction period of the U.S.
Interstate highway program. The Federal-Aid
Highway Act of 1956 launched the largest public
works project ever undertaken—the 43,000-mi Na-
tional System of Interstate and Defense High-
ways—which would provide the infrastructure to
propel the nation to new levels of prosperity. The
companion Highway Revenue Act of 1956 created
the Highway Trust Fund, which was comprised of
revenue from user charges (sales of gasoline, diesel,
tires, and a weight tax for heavy trucks and
buses)—the first time Congress had earmarked
taxes for specific purposes.26

With the decline of the private transit compa-
nies,27 legislation passed by President Kennedy in

                                                                                   
of small towns and hamlets sprinkled across the conti-
nent.

And the complexion of Main Street itself changed. No
longer would general stores, which carried everything
from fertilizer to soap, dominate the market. Specialized
shops sprang up. Consumer choices multiplied. A lady on
the plains of Kansas could now buy the same fashions on
Main Street that were available on Park Avenue. The
distribution system of the trucking industry made possible
tremendous expansion in production and sales, and thus
served as a catalyst for one of the most significant periods
of economic growth in the nation’s history. See PAUL

STEPHEN DEMPSEY, THE SOCIAL & ECONOMIC

CONSEQUENCES OF DEREGULATION: THE TRANSPORTATION

INDUSTRY IN TRANSITION 15 (1989).
25 Id. at 19.
26 MARK SOLOF, HISTORY OF METROPOLITAN PLANNING

ORGANIZATIONS—PART II, at 6 (1998).
27 With the advent of the automobile, urban transit also

began to decline. In 1917, electric streetcars carried 1.1
billion passengers. But by 1923, fixed-guideway systems
began to be replaced by buses, with their lower capital
costs and greater operational flexibility. EDWARD WEINER,
URBAN TRANSPORTATION PLANNING IN THE UNITED

STATES 10 (Praeger, 2d ed. 1999). All transit—bus and
rail—began to experience a loss of ridership beginning in
the mid 1930s, as road improvements and automobile
affordability created disbursed suburban housing patterns
less conducive to transit. Automobile production stopped
during World War II, as car factories turned to producing
tanks, jeeps, and fighter and transport aircraft; fuel and
rubber were rationed. Between 1941 and 1946, transit
ridership grew by 65 percent to an all-time high of 23
billion trips annually. Id. at 15. But after World War II,
demand for rail service began to decline, as passengers
chose alternative means to get them to their destination—
the bus, the airplane, or the automobile. By 1953, transit
had fallen to fewer than 14 billion trips annually. U.S.

1961 provided the first federal program of urban
transit support.28 After transit providers became
public entities, cases arose addressing whether
they violated the free speech and religion, search
and seizure, and due process and equal protection
clauses, as well as whether their activities were
shielded from liability as state actors.

B. FEDERAL POWERS AND EXECUTIVE
BRANCH AGENCIES

1. Administrative Agencies
Congress has passed transportation laws in Ti-

tles 23 and 49 of the U.S.C., which are imple-
mented by the President and his subordinates in
the Executive Branch, including the U.S. DOT (and
its various modal agencies, including, of particular
relevance here, the FHWA and FTA), and inter-
preted by the courts. The Constitution is silent as
to what powers governmental agencies may hold, or
even whether they may be established. Neverthe-
less, in the ensuing 200 plus years after its adop-
tion in 1789, a plethora of administrative agencies
have been created and given broad quasi-judicial,
quasi-legislative, and quasi-executive powers. Some
commentators have described this as the “headless
fourth branch” of our federal government.

Federal administrative agencies are defined by
the Administrative Procedure Act (APA)29 and by
what they are not: they do not consist of the legisla-
ture, the courts, or the governments of the states or
the District of Columbia. In the executive branch of
the federal government, most agencies are pyrami-
dal in structure, with a single individual at the
apex of the pyramid, appointed by and serving at
the discretion of the President with the “advice and
consent” of the Senate. Under Article II, Section I
of the Constitution, the President
“shall…nominate, and by and with the Advice and
Consent of the Senate, shall appoint…Officers of
the United States….” Examples of Executive
Branch agencies include the Department of Trans-
portation, Department of Commerce, and Depart-
ment of Defense. These nonregulatory agencies

                                                                                   
DEP’T OF TRANSP., URBAN TRANSPORTATION PLANNING IN

THE UNITED STATES: AN HISTORICAL OVERVIEW 17–19 (3d
ed. 1988).

28 Congress created a comprehensive program of transit
assistance in the Urban Mass Transit Act of 1964. H.R.
REP. NO. 204 (1963). The first long-term commitment for
transit was the Urban Mass Transportation Assistance
Act of 1970. The Federal Highway Act of 1973 opened the
highway trust fund to transit, while the National Mass
Transportation Assistance Act of 1974 made operating
expenses eligible for federal funding.

29 5 U.S.C. § 551.
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typically dispense monies (e.g., government insur-
ance and pensions) to promote social and economic
welfare.

The FHWA and FTA are Executive Branch agen-
cies housed in the U.S. DOT. The FHWA Adminis-
trator, the FTA Administrator, and the Secretary of
Transportation are appointed by the President and
confirmed by the Senate.

2. From Dual Federalism to Cooperative
Federalism to Interactive Federalism

For much of U.S. history, the relationship be-
tween the federal and state governments can be
described as one of “dual federalism,” in which the
national and state governments functioned inde-
pendently as parallel sovereigns. By the 1940s,
however, “cooperative federalism” began to sup-
plant the coexistence of dual federalism. Coopera-
tive federalism constitutes a blended program in
which federal funding is used to support state and
local action and federal goals are achieved indi-
rectly through state and local action.30 One source
summarized how cooperative federalism manifested
itself in the context of transportation:

[I]n the case of federal highway aid, it was the states
that set the goal of “getting the farmer out of the
mud” through improved rural road networks. State
and local bodies decided where, when, and how their
roads would be built. Federal oversight was chiefly
to ensure that funded work was carried out effi-
ciently and economically. In the process, federal in-
fluence also worked to improve standards of design
and construction and preserve the system’s engi-
neering integrity by preventing deprivation as a re-
sult of local political pressure….

In the 1960s, cooperative federalism entered a new
phase, with dramatic increases in national programs
directly addressing activities that previously had
been the responsibility of state and local govern-
ments…. In the field of surface transportation,
grants of federal-aid funds for highways, mass tran-
sit, and highway traffic safety were made conditional
on the recipient’s compliance with national stan-
dards and regulations laid down by Congress and the
Administration for achieving the goals of other non-
transportation programs.31

Thus, neither FHWA nor FTA are regulatory
agencies per se. Both are primarily funding agen-
cies, implementing congressional power under the
Spending Clause of the Constitution. Nonetheless,
these agencies (and the parent U.S. DOT) have
promulgated a number of regulations and imposed
a wide range of legal obligations contractually
(through the Master Agreement and various com-
pliance statements), with the possibility of sus-

                                                          
30 NETHERTON, supra note 19, at 3.
31 Id. at 4.

pending or terminating funds for noncompliance. A
state highway department or transit provider can
avoid some (but not all) of these obligations by re-
fusing the federal funding attached thereto.32

Hence, though these agencies do not regulate in the
de jure sense, they do so in the de facto sense. The
use of conditional grants has certain pragmatic
political advantages:

As Congress sought state implementation of national
policies and goals, it remained insulated from the
public who, in the face of things, was being regulated
by state authority. And at the state level, depart-
ments of transportation could counter opposition
from governors, legislators, local officials, and the
public by pointing out that failure to comply with
federal requirements could jeopardize the state’s
share of federal funding.33

More recently, some commentators have ob-
served that cooperative federalism is evolving into
“interactive federalism,” whereby negotiated com-
promises are resulting from informal give-and-take
federal/state relationships. With the promulgation
of the ISTEA of 1991, regional Metropolitan Plan-
ning Organizations (MPOs) were empowered to
help coordinate regional transportation, land use,
and environmental issues.34

C. FEDERAL COMMERCE POWER

1. Interstate vs. Intrastate Commerce
Article I, Section 8 gives Congress plenary power

to regulate interstate, foreign, and Indian com-
merce. Specifically, “The Congress shall have
power…To regulate Commerce with foreign Na-
tions, and among the several States, and with the
Indian Tribes….” Congress has used its preemptive
authority in different ways—in some cases by di-
rect regulations that assert the federal govern-
ment’s authority over particular activities, and in
other cases, by simply preempting inconsistent
state law, but leaving it to the courts to enforce the
preemption.

Federal power over interstate and foreign com-
merce is both substantively vast and potentially
preemptive of state power. In Caminetti v. United
States,35 the Supreme Court held, “The transporta-
tion of passengers in interstate commerce, it has
long been settled, is within the regulatory power of
Congress, under the commerce clause of the Consti-
tution, and the authority of Congress to keep the
                                                          

32 5 PAUL STEPHEN DEMPSEY, Transit Law, in SELECTED

STUDIES IN TRANSPORTATION LAW 1-6 – 1-7 (2004).
33 NETHERTON, supra note 19, at 7.
34 NETHERTON, supra note 19, at 15; DEMPSEY, supra

note 32, at 1-13 – 1-14, 2-3 – 2-4, 2-25 – 2-26 (2004).
35 242 U.S. 470 (1917).
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channels of interstate commerce free from immoral
and injurious uses has been frequently sustained,
and is no longer open to question.”36 Beginning in
the mid-1930s, Congress began to expand Con-
gress’s Commerce Clause power.37 Three broad ar-
eas have since been identified that Congress may
legitimately regulate:38

1. Congress may regulate the use of the channels of
interstate commerce;39

2. Congress may regulate instrumentalities of in-
terstate commerce, or persons or things in inter-
state commerce, even though the concern arises
from intrastate activities;40 and

                                                          
36 242 U.S. at 491.
37 See NLRB v. Jones & Laughlin Steel Corp., 301 U.S. 1

(1937).
38 In English v. General Electric Co., 496 U.S. 72, 78

(1990), the Supreme Court observed:

Our cases have established that state law is pre-empted

under the Supremacy Clause, …U.S. Court., Art. V1, Cl. 2,

in three circumstances. First, Congress can define explic-

itly the extent to which its enactments pre-empt state

law…. Pre-emption fundamentally is a question of con-

gressional intent, …and when Congress has made its in-

tent known through explicit statutory language, the courts'

task is an easy one. Second, in the absence of explicit

statutory language, state law is pre-empted where it

regulates conduct in a field that Congress intended the

Federal Government to occupy exclusively. Such an intent

may be inferred from a "scheme of federal regulation…so

pervasive as to make reasonable the inference that Con-

gress left no room for the States to supplement it," or

where an Act of Congress touch[es] “a field in which the

federal interest is so dominant that the federal system will

be assumed to preclude enforcement of state laws on the

same subject." …Although this Court has not hesitated to

draw an inference of field pre-emption where it is sup-

ported by the federal statutory and regulatory schemes, it

has emphasized: "Where…the field which Congress is said

to have pre-empted" includes areas that have "been tradi-

tionally occupied by the States," congressional intent to

supersede state laws must be ‘clear and manifest….'"

Finally, state law is pre-empted to the extent that it ac-

tually conflicts with federal law. Thus, the Court has found

pre-emption where it is impossible for a private party to

comply with both state and federal requirements, …or

where state law "stands as an obstacle to the accomplish-

ment and execution of the full purposes and objectives of

Congress."

[citations omitted].
39 See Heart of Atlanta Motel v. United States, 379 U.S.

241 (1964).
40 See Shreveport Rate Cases, 234 U.S. 342 (1914).

3. Congress may regulate those activities having a
substantial relation to, or substantial effect on,
interstate commerce.41

In order for Congress to preempt state activity
under the Commerce Clause, two requirements
must be met: (1) there must be a rational basis for
Congress’s conclusion that the activity has a sub-
stantial impact on interstate commerce, and (2) the
means chosen must be reasonably adapted to a con-
stitutional end.42

In order to constitute interstate commerce, an ac-
tual single movement does not have to be between
states. The U.S. Supreme Court has observed that
the Commerce Clause “extends to those activities
intrastate which so affect interstate commerce, or
the exertion of the power of Congress over it, as to
make regulation of them appropriate means to the
attainment of a legitimate end, the effective execu-
tion of the granted power to regulate interstate
commerce.”43 As an example, steel from Indiana
moves by train to Wisconsin, where a Wisconsin
trucker picks it up at the rail head and trucks it 10
miles. The truck movement, though wholly within a
single state, is also interstate commerce. The issue
of whether a given movement is intrastate, inter-
state, or foreign traditionally has turned on the
essential character of the commerce.44 Federal
transportation agencies have focused on the “fixed
and persisting transportation intent of the shipper
at the time of shipment,” and concluded that such
character is retained throughout the movement in
the absence of the interruption of its continuity.45

In upholding the desegregation requirements of
the Civil Rights Act of 1964 against local hotels and
restaurants, the U.S. Supreme Court in Heart of
Atlanta Motel v. United States,46 concluded that
racial discrimination by hotels, motels, and restau-
rants burdens interstate travel.47 Even Ollie’s Bar-
beque in Montgomery, Alabama, which served few
                                                          

41 See NLRB v. Jones & Laughlin Steel Corp., 301 U.S. 1
(1937).

42 Hodel v. Va. Surface Min. & Recl. Ass’n, 452 U.S. 264
(1981). See Robert McFarland, The Preemption of Tort and
Other Common Causes of Action Against Air, Motor and
Rail Carriers, 24 TRANSP. L.J. 155, 167 (1997).

43 Perez v. United States, 402 U.S. 146, 151 (1971). See
McFarland, supra note 42, at 155, 168.

44 Atlantic Coast Line R.R. Co. v. Standard Oil of Ky.,
275 U.S. 257, at 268 (1927).

45 United States v. Majure, 162 F. Supp. 594, 598 (S.D.
Miss. 1957); Dallum v. Farmers Coop. Trucking Ass’n, 46
F. Supp. 785 (D. Minn. 1942). Paul Stephen Dempsey, The
Experience of Deregulation: Erosion of the Common Car-
rier System, 13 TRANSP. L. INST. 121, 126–29 (1980).

46 379 U.S. 241 (1964).
47 379 U.S. at 253.
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interstate travelers but purchased food that moved
in interstate commerce, was deemed to fall under
the power of Congress to regulate. Thus, the Court
expanded the reach of the Congressional authority
under the Commerce Clause to local establish-
ments:

The power of Congress over interstate commerce is
not confined to the regulation of commerce among
the states. It extends to those activities intrastate
which so affect interstate commerce or the exercise
of the power of Congress over it as to make regula-
tion of them appropriate means to the attainment of
a legitimate end, the exercise of the granted power of
Congress to regulate interstate commerce…Thus,
the power of Congress to promote interstate com-
merce also includes the power to regulate the local
incidents thereof….48

Channels of commerce include the transportation
corridors (e.g., roads and highways) through which
persons and commodities move. Instrumentalities
of commerce include automobiles and other vehi-
cles. Congressional power to regulate the channels
and instrumentalities of commerce may extend
beyond the direct flow of commerce to include ac-
tivity that is local in character.49 With the expan-
sive interpretation given interstate commerce,
Congress’s reach can be quite vast.

a. Highway Safety

Though road safety is often described as falling
within the police powers of the states, federal
regulation thereof has been upheld under the
Commerce Clause. Beginning in 1966, Congress
instituted a number of programs to improve federal
and state cooperation to improve highway safety.
Among these programs was the Hazard Elimina-
tion Program,50 which provides federal funds to
enable the states to improve their most dangerous
road segments. But shortly after it was inaugu-
rated, states began to complain that the absence of
confidentiality would increase their risk of liability
on dangerous highway segments before improve-
ments could be made. In response, Congress
amended the Highway Safety Act to provide that
information compiled for the purpose of addressing
potential accident sites “shall not be admitted into
evidence in Federal or State court….”51 Congress
subsequently expanded the evidentiary bar.

                                                          
48 379 U.S. at 258, quoting from United States v. Darby,

312 U.S. 100, 118 (1941).
49 United States v. Ballinger, 395 F.3d 1218, 1226 (11th

Cir. 2005).
50 23 U.S.C. § 152.
51 23 U.S.C. § 409 (added Pub. L. No. 100-17, tit. I, §

132(a), Apr. 2, 1987, 101 Stat. 170.).

The constitutionality of the statute was assailed
in Pierce County v. Guillen.52 The Supreme Court
earlier had noted that the Commerce Clause con-
ferred upon Congress the power to “regulate the
use of the channels of interstate commerce.”53 In
Guillen, the Court held that “Congress could rea-
sonably believe that adopting a measure eliminat-
ing an unforeseen side effect of the information-
gathering requirement…would result in more dili-
gent efforts to connect the relevant information,
more candid discussions of hazardous locations,
better informed decisionmaking, and, ultimately,
greater safety on our Nation’s roads.”54  Such regu-
lation, aimed at improving safety and increasing
protection for interstate commerce by gathering
highway data, fell within Congress’s power under
the Commerce Clause.55

b. Drivers’ Licenses

Similarly, federal regulation within the realm of
drivers’ licenses also has been upheld under the
Commerce Clause. In Reno v. Condon,56 a unani-
mous U.S. Supreme Court upheld the constitution-
ality of the Driver’s Privacy Protection Act of
1994,57 which restricted the ability of state Depart-
ments of Motor Vehicles (DMV) to disclose personal
information about a driver without his consent.58

The Court found that the statute regulated per-
sonal information that constituted a “thing in in-
terstate commerce,” that might be sold or released
“into the interstate stream of business,” and that
this was sufficient to support federal regulation
under the Commerce Clause.59 The Court found
that, unlike the situations in New York and Printz
(discussed below), the statute at issue here regu-
lated activities of states as owners of databases,
rather than requiring state officials to assist in the
enforcement of federal standards against their own
citizens.60

                                                          
52 537 U.S. 129 (2003).
53 United States v. Lopez, 514 U.S. 549, 558 (1995).
54 537 U.S. at 147.
55 537 U.S. at 147.
56 528 U.S. 141 (2000).
57 18 U.S.C. §§ 2721–2725.
58 In enacting the Driver Privacy Protection Act, Con-

gress did not run afoul of the federalism principles enun-
ciated in New York v. United States, 505 U.S. 144, 120 L.
Ed. 2d 120, 112 S. Ct. 2408 (1992) and Printz v. United
States, 521 U.S. 898, 138 L. Ed. 2d 914, 117 S. Ct. 2365
(1997). Reno v. Condon, 528 U.S. 141, 143 (2000).

59 Reno, 528 U.S. at 148.
60 Reno, 528 U.S. at 151. In enacting the Driver Privacy

Protection Act, Congress did not run afoul of the federal-
ism principles enunciated in New York v. United States,
505 U.S. 144, 120 L. Ed. 2d 120, 112 S. Ct. 2408 (1992)
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c. Highway and Bridge Tolls

Recently, two federal Courts of Appeal have had
occasion to address the applicability of the dormant
Commerce Clause in the context of highway tolls.61

In Doran v. Massachusetts Turnpike Authority,62 a
highway user challenged the tolls levied to finance
Boston’s “Big Dig,” a project designed to bury por-
tions of I-93 beneath the city and extend I-90 to
Boston Logan International Airport. The Massa-
chusetts Turnpike Authority (MTA) implemented a
Resident Only Discount Program for vehicles using
Fast Lane transponders. The dormant Commerce
Clause prohibits economic protectionism, or meas-
ures designed to benefit in-state economic interests
at the expense of out-of-state economic interests.63

However, the First Circuit held that the MTA toll
program affected both Massachusetts and out-of-
state vehicles evenhandedly, without burdening
interstate commerce, and served a legitimate state
interest unrelated to economic protectionism.64

Endsley v. City of Chicago65 involved a dormant
Commerce Clause challenge to tolls imposed on the
Chicago Skyway toll bridge linking the Indiana
Tollway with the rest of I-90 on grounds that the
tolls were not apportioned to the use or cost of op-
erating the highway. Under the dormant Com-
merce Clause, a fee is reasonable so long as it: (1) is
based on a fair approximation of the use of the fa-
cilities; (2) is not excessive relative to the benefits
conferred; and (3) does not discriminate against
interstate commerce.66

However, the Seventh Circuit found the city
acted as a market participant, rather than a regu-
lator—a property owner using its property to raise
money, not as a regulator.67 Using market partici-
pant jurisprudence,68 the court found that the city
was free to influence a discrete class of economic
activity in which it was a participant, and that the

                                                                                   
and Printz v. United States, 521 U.S. 898, 138 L. Ed. 2d
914, 117 S. Ct. 2365 (1997). See Reno v. Condon, 528 U.S.
141 (2000).

61 On the issue of user fees and the Commerce Clause,
see generally Sullen Wolfe, Municipal Finance and the
Commerce Clause: Are User Fees the Next Target of the
“Silver Bullet”?, 26 STETSON L. REV. 727 (1997).

62 348 F.3d 315 (1st Cir. 2003).
63 348 F.3d at 318, citing New Energy Co. v. Limbach,

486 U.S. 269, 273 (1988).
64 348 F.3d at 322–23.
65 230 F.3d 276 (7th Cir. 2000).
66 230 F.3d at 284, citing Northwest Airlines v. County

of Kent, Mich., 510 U.S. 355, 369 (1994).
67 230 F.2d at 284.
68 See South-Central Timber Dev. v. Wunnicke, 467 U.S.

125 (1984).

operation of private toll roads was a legitimate eco-
nomic activity.69

2. Collision with State Sovereignty
Although the Commerce Clause has been expan-

sively interpreted by numerous courts, in recent
decades significant limitations on Congress’s power
have been identified. In several narrowly decided
cases, the Court has given state sovereignty in-
creased emphasis as a limitation on congressional
power.70 Though these are not transportation cases,
their potential impact on the exercise of Commerce
Clause power by Congress is profound.

In New York v. United States71 (a case holding a
federal statute unconstitutional because it sought
to require the states to take title of low-level radio-
active waste), the Supreme Court observed, “Even
where Congress has the authority under the Con-
stitution to pass laws requiring or prohibiting cer-
tain acts, it lacks the power directly to compel the
States to require or prohibit those acts…. The
Commerce Clause, for example, authorizes Con-
gress to regulate interstate commerce directly; it
does not authorize Congress to regulate state gov-
ernments’ regulation of interstate commerce.”72

Hence, Congress cannot require the states to enact
or enforce a federal regulatory program.73

In Printz v. United States,74 the U.S. Supreme
Court struck down the Brady Bill’s requirement
that local chief law enforcement officers conduct
background checks on handgun purchasers as not
“necessary and proper” to the execution of congres-
sional power under the Commerce Clause. The
Court found, “the whole object of the law to direct
the functioning of the state executive and hence to
compromise the structural framework of dual sov-
ereignty” offended “the very principle of separate
state sovereignty….”75 The Court emphasized that
“The Federal Government may neither issue direc-
tives requiring the States to address particular
problems, nor command the States’ officers, or
those of their political subdivisions, to administer
                                                          

69 230 F.2d at 284, citing Overstreet v. North Shore
Corp., 318 U.S. 125, 127 (1943).

70 State prevailing wage rate laws fall within a regula-
tory field traditionally occupied by the states. Frank Bros.,
Inc. v. Wisc. Dep’t of Transp., 297 F. Supp. 2d 1140 (W.D.
Wis. 2003); Cal. Division of Labor Standards Enforcement
v. Dillingham Constr., N.A., 519 U.S. 316, 325, 330, 136 L.
Ed. 2d 791, 117 S. Ct. 832 (1997).

71 505 U.S. 144 (1992).
72 505 U.S. at 166.
73 Hodel v. Va. Surface Mining & Reclamation Ass’n,

452 U.S. 264 (1981); FERC v. Miss., 456 U.S. 742 (1982).
74 521 U.S. 898 (1997).
75 521 U.S. at 932 (emphasis in original).
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or enforce a federal regulatory program…[for] such
commands are fundamentally incompatible with
our constitutional system of dual sovereignty.”76

Hence, it is unlikely that a federal requirement
that state highway patrolmen enforce federal truck
standards would be enforced.

Other limitations on Congress’s power have been
found in attempts to regulate noneconomic areas,
such as creating new federal criminal laws. In
United States v. Lopez,77 the Court struck down a
federal statute seeking to prohibit possession of a
firearm in a school zone, an attempt to regulate
noneconomic, criminal activity, as beyond the pale
of Commerce Clause authority. Similarly, in United
States v. Morrison,78 the Court struck down a fed-
eral statute seeking to create a civil remedy for
victims of gender-motivated violence, saying “thus
far in our Nation’s history our cases have upheld
Commerce Clause regulation of intrastate activity
only where that activity is economic in nature.”79

The Court continued:

We…reject the argument that Congress may regu-
late noneconomic, violent criminal conduct based
solely on that conduct’s aggregate effect on interstate
commerce. The Constitution requires a distinction
between what is truly national and what is truly lo-
cal…. In recognizing this fact we preserve one of the
few principles that has been consistent since the
Clause was adopted. The regulation and punishment
of intrastate violence that is not directed at the in-
strumentalities, channels, or goods involved in inter-
state commerce has always been the province of the
States…. Indeed, we can think of no better example
of the police power, which the Founders denied the
National Government and reposed in the States,
than the suppression of violent crime and vindica-
tion of its victims.80

Thus, although the federal government could pun-
ish a state that refused to adopt federal highway
speed limits by denying it federal highway money
under the Spending Clause, it could not coerce a
state’s law enforcement officers to enforce federal
speed limits under the Commerce Clause. A state
that chose to forego the federal money could chart
its own course. This may be a de jure distinction
without a de facto difference, however, since the
economic penalty may be too dear to bear. Though
a rose, under any other word, would smell as sweet,
coercion, under any other word, smells of treachery
most foul.

                                                          
76 521 U.S. at 935.
77 514 U.S. 549 (1995).
78 529 U.S. 598 (2000).
79 529 U.S. at 613.
80 529 U.S. at 617–18.

D. FEDERAL SUPREMACY AND
PREEMPTION OF STATE LAW

1. Examples
Article VI of the Constitution (the Supremacy

Clause) provides:

This Constitution, and the Laws of the United States
which shall be made in Pursuance thereof; and all
Treaties made, or which shall be made, under the
Authority of the United States, shall be the supreme
Law of the Land; and the Judges in every State shall
be bound thereby, any Thing in the Constitution or
Laws of any State to the Contrary notwithstand-
ing….81

The Supremacy Clause of the U.S. Constitution
“invalidates any state law that contradicts or inter-
feres with an Act of Congress.”82 As one commenta-
tor observed, “The power of the federal government
to displace state law in those areas in which Con-
gress has the ability to legislate is a potent one; it
divests states of the ability to regulate in an area
within the state’s domain.”83

With the gradual recognition of the legitimacy of
state police powers, and deferential “rational basis”
analysis, the Supreme Court began to retreat from
dormant Commerce Clause preemption. Neverthe-
less, three circumstances exist under which state
police power regulation of a matter of local concern
will be deemed preempted by federal law:

1. Explicit Preemption—Where Congress explicitly
preempted the states;84

2. Occupy the Field—Where the scheme of federal
regulation is so pervasive as to leave no room for
the states to supplement it;85 or
 3. Same Purpose Covered—Where the object to be
obtained by the federal law and the character of the
obligations imposed by it reveal the same purpose
as the state regulation.86

                                                          
81 U.S. CONST. art. VI, cl. 2.
82 Hayfield N. R.R. Co. v. Chicago & N.W. Transp. Co.,

467 U.S. 622, 627, 81 L. Ed. 2d 527, 104 S. Ct. 2610
(1984).

83 Susan Stabile, Preemption of State Law by Federal
Law: A Task for Congress or the Courts?, 40 VILL. L. REV.
1, 90 (1995).

84 See Jones v. Rath Packing Co., 430 U.S. 519 (1977).
85 Fidelity Federal Savings & Loan Ass’n v. de la

Cuesta, 458 U.S. 141, 153 (1982) (quoting Rice v. Santa Fe
Elevator Corp., 331 U.S. 218 (1947)).

86 Pacific Gas & Electric Co. v. State Energy Res. Con-
servation & Dev. Comm’n, 461 U.S. 190, 204 (1983).
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Congress has used its preemptive authority in dif-
ferent ways—in some cases by direct regulations
that explicitly assert the federal government’s
authority over particular activities, and in other
cases by simply preempting inconsistent state law,
but leaving it to the courts to enforce the preemp-
tion. But courts also have deemed state law pre-
empted even where it appears Congress never ex-
pressed an intention to preempt it, and indeed, in
areas where Congress has never legislated at all.
Sometimes, preemption is avoided via the tech-
nique of “cooperative federalism,” whereby Con-
gress offers the states the choice of implementing
the federal regulations, as for example, in the field
of environmental regulation.87

The most obvious case for federal preemption
exists when Congress has expressly declared its
intent.88 For example, the Testing Act provides that
“a State or local government may not prescribe,
issue, or continue in effect a law, regulation, stan-
dard, or order that is inconsistent with regulations
prescribed under this section.”89 Yet, Congress is
rarely so clear in demarking the jurisdictional lines
between the federal and state spheres.

Among the most troublesome forms of preemp-
tion is where, under the “dormant” Commerce
Clause (or negative Commerce Clause doctrine), a
court holds that state action is preempted. Under
the judicially created dormant Commerce Clause
analysis, preemption is appropriate where (1) the
federal scheme is “so pervasive as to make reason-
able the inference that Congress left no room for
the States to supplement it”; 90 (2) the field of regu-
lation has a federal interest “so dominant that the
federal system [must] be assumed to preclude en-
forcement of state laws on the same subject”;91 and
(3) the prospect of a conflict between the federal
                                                          

87 Craig Albert, Your Ad Goes Here: How the Highway
Beautification Act of 1965 Thwarts Highway Beautifica-
tion, 48 KAN. L. REV. 460, 519, 520 (2000).

88 See, e.g., Barnett Bank of Marion County v. Nelson,
517 U.S. 25, 31, 134 L. Ed. 2d 237, 116 S. Ct. 1103 (1996);
Greenwood Trust Co. v. Commonwealth of Mass., 971
F.2d 818, 822 (1st Cir. 1992). See also National Freight v.
Larson, 760 F.2d 499 (3d Cir. 1985) (state statute impos-
ing overall truck trailer lengths conflicted with a federal
statute, and was therefore preempted under the Suprem-
acy Clause).

89 49 U.S.C. § 5331(f)(1). See 49 C.F.R. §§ 653.9, 654.9.
See also United States v. Ohio Dep’t of Highway Safety,
635 F.2d 1195 (6th Cir. 1980) (federal government may
bring suit against state highway department that fails to
implement emission inspection requirements mandated by
the Clean Air Act).

90 Rice v. Santa Fe Elevator Corp., 331 U.S. 218, 230
(1947).

91 Id.

and state regimes creates “a serious danger of con-
flict with the administration of the federal pro-
gram.”92

The Commerce Clause itself speaks in terms of
congressional power to regulate, and is silent as to
whether the unexercised commerce power of the
Congress has preemptive authority, or whether the
judiciary may infer preemption as desirable. The
Commerce Clause says nothing about the authority
of the judiciary to proclaim that congressional si-
lence on an issue prohibits state regulation
thereof.93 In his concurring opinion in American
Trucking Associations v. Smith94 (a case holding
that a flat tax on interstate commerce offended the
Commerce Clause because it imposed a greater
burden on out-of-state vis-à-vis in-state motor car-
riers), Justice Scalia described negative Commerce
Clause jurisprudence as a “quagmire,” “arbitrary,
conclusory, and irreconcilable with the constitu-
tional text,” “inherently unpredictable,” and “has
only worsened with age.”95 Keep this description in
mind as we review the inconsistent and unpredict-
able Commerce Clause preemptive jurisprudence
below.

a.  Motor Carrier Safety Regulation

The Federal Aviation Administration (FAA)
Authorization Act of 1994 included an odd provi-
sion for an FAA authorization bill, one preempting
state economic regulation of intrastate trucking.
Without a committee hearing on the subject, Sena-
tor Wendell Ford (D-Ky.), then Chairman of the
Senate Commerce Committee, had the preemption
provision inserted as a rider on behalf of Ken-
tucky’s largest employer, United Parcel Service,
whose air cargo operations are hubbed at Louis-
ville. It was oddly worded legislation, with certain
provisions preserving state regulation of certain
functions (including safety regulation) to the
“authority of a State,”96 while others restoring it to
the “authority of a State or a political subdivision of
a State.”97 Literally, it would seem that the elimina-
tion of the reference to political subdivisions in
some provisions, but not others, evidenced a con-
gressional intent that certain functions could be
performed by a state, while others could be per-

                                                          
92 Pennsylvania v. Nelson, 350 U.S. 497, 505 (1956).
93 See Kassel v. Consolidated Freightways, 450 U.S. 662,

691 (1981) (Rehnquist, J., dissenting).
94 496 U.S. 167, 200 (1990).
95 496 U.S. at 202 (Scalia, J., concurring).
96 49 U.S.C. § 14501(c)(2)(A).
97 49 U.S.C. § 14501(c)(2)(C), (3)(A).
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formed by a state or political subdivision thereof.98

The Courts of Appeals were divided on the issue.
The Supreme Court confronted the issue head on

in City of Columbus v. Ours Garage and Wrecker
Service,99 in which a tow-truck operator and its
trade association sought to enjoin the City of Co-
lumbus’s tow-truck regulations as preempted.100 In
considering preemption, the Court noted that it
begins “with the assumption that the historic police
powers of the States were not to be superseded by
the Federal Act unless that was the clear and
manifest purpose of Congress.”101 Emphasizing the
“basic tenets of our federal system,” the Court con-
cluded that the statute did not manifest a clear
intent that Congress sought to supplant local
authority over the traditional state function of
highway safety.102 The Court found the purpose of
Congress was to ensure that federal preemption of
state motor carrier economic regulation not im-
pinge upon “the preexisting and traditional state
police power over safety.”103 That power includes
the discretion to delegate state regulatory authority
over safety to local governments.104 However, where
local safety regulation conflicts with a federal
safety statute, preemption rules apply.105

b. Railway and Highway Crossing Safety Standards

Several federal statutes deny claimants tort re-
lief when a railroad is complying with federal re-
quirements.106 Congress has insisted that “Laws,
regulations, and orders related to railroad safety
and laws, regulations, and orders related to rail-

                                                          
98 But of course, there was no legislative history to re-

view unless, of course, one had access to the files of United
Parcel Service’s lobbyists.

99 536 U.S. 424 (2002).
100 City of Columbus v. Ours Garage & Wrecker Service,

536 U.S. 424 (2002) (municipalities may regulate safety of
tow truck operators).

101 536 U.S. at 432.
102 536 U.S. at 434.
103 536 U.S. at 439. See also Scadron v. Des Plaines,

1993 U.S. App. LEXIS 4694 (7th Cir. 1991) (unpublished
decision), holding that a city’s regulation of billboards
under the Illinois Highway Advertising Control Act was
not preempted. Note, however, that unpublished deci-
sions, though illustrative of an application of law, are of
no precedental value.

104 536 U.S. at 439.
105 See CSX Transp. v. City of Plymouth, 86 F.3d 626

(6th Cir. 1996) (municipal ordinance that limited the time
that trains could disrupt local traffic preempted by the
Federal Railway Safety Act).

106 See, e.g., 49 U.S.C. § 11707 (no liability when railroad
acts in compliance with routing instructions of the Surface
Transportation Board).

road security shall be nationally uniform to the
extent practicable.”107 States may only regulate in a
manner not incompatible with federal standards.108

The U.S. Supreme Court has had two occasions
to review the preemptive effect of the Federal Rail-
road Safety Act of 1970109 in the context of state tort
actions. In CSX Transportation, Inc. v. Easter-
wood,110 the Court was confronted with a preemp-
tion claim raised against a negligence suit that in-
cluded allegations that the train that injured the
plaintiff was traveling at excessive speed, and that
the railroad failed to maintain adequate warning
devices at the grade crossing.  The Supreme Court
held that the excessive speeding allegation was
preempted because the Federal Railroad Safety
Administration had promulgated regulations es-
tablishing the speed limit over that segment of
track, and the railroad had not exceeded them.
However, the allegation of inadequate warning de-
vices was not preempted, for neither were federal
funds used in their purchase, nor were federal
specifications as to the type of grade crossing
warnings issued. The Court observed that the lan-
guage in the statute preempting state law provides
that it must “cover” the same subject matter, which
the Court interpreted as mandating preemption
“only if the federal regulations substantially sub-
sume the relevant state law.”111

Seven years later, the Supreme Court revisited
these preemption provisions in Norfolk Southern
Railway Co. v. Shanklin.112 Here, the Court found
that allegations of negligence surrounding inade-
quate grade crossing warnings were preempted
because, in this case, the devices were installed
with federal funds, and as a consequence, federal
regulations specified the precise warning devices to
be installed, and the devices installed were subject
to FHWA approval.113 “Once the FHWA approved
the project and the signs were installed using fed-
eral funds, the federal standard for adequacy dis-
placed Tennessee statutory and common law ad-
dressing the same subject, thereby pre-empting
respondent’s claims.”114

                                                          
107 49 U.S.C. § 20106 (1994 ed., 2005 Supp.)
108 Id.
109 49 U.S.C. § 20101 et seq.
110 507 U.S. 658 (1993). This case is discussed in

McFarland, supra note 42, at 155, 177–80.
111 507 U.S. at 664.
112 529 U.S. 344 (2000).
113 529 U.S. at 353–54.
114 Norfolk Southern Ry. Co. v. Shanklin, 529 U.S. 344

at 359 (2000) (state tort action alleging negligence in in-
stallation of warnings at railway grade crossings pre-
empted where federal funds used in their installation).
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Though the Circuit Courts of Appeals are divided
on the issue, the prevailing view favors preemption.
Some courts have held tort claims preempted
where federal money participated in the installa-
tion of warning devices at grade crossings.115 Others
have found railroad grade crossing suits preempted
where federal participation was more than casual,
though federal financial participation may be non-
cash in nature.116 Still others have found preemp-
tion unless claimants could prove that the U.S.
DOT Secretary had concluded that “the crossbucks,
though desirable, were not adequate in themselves
to warn the public of the danger” at the grade
crossing in question.117 A few have hesitated, re-
quiring the federally funded safety devices to have
been installed and operating.118 At least one has
bucked the trend, resisting the notion that federal
funding would trigger preemption of state common
law tort suits at grade crossings and refusing to
accept that satisfaction of minimum federal re-
quirements would be adequate from a safety stand-
point.119

c. Vehicle Safety Standards

In Geier v. American Honda Motor Co.,120 the Su-
preme Court was confronted with two conflicting
provisions in the National Traffic and Motor Vehi-
cle Safety Act of 1966. One, a preemption provision,
provided: “Whenever a Federal motor vehicle safety
standard…is in effect, no State or political subdivi-
sion of a State shall have any authority…to estab-
lish…any safety standard applicable to the same
aspect of performance…which is not identical to the
Federal standard.”121 The second, a savings clause,
provided that “compliance with” a federal safety
standard “does not exempt a person from liability
at common law.”122 In a five-to-four decision, the
U.S. Supreme Court found that neither provision
precluded implied conflict preemption,123 and with
                                                          

115 Hester v. CSX Transp., 61 F.3d 382 (5th Cir. 1995).
116 Hatfield v. Burlington Northern R.R., 64 F.3d 559

(10th Cir. 1995).
117 Armijo v. Atchison, Topeka & Santa Fe Ry., 87 F.3d

1188 (10th Cir. 1996).
118 See Elrod v. Burlington N. R.R., 68 F.3d 241 (8th Cir.

1995). See also Thiele v. Norfolk & Western Ry., 68 F.3d
179 (9th Cir. 1995).

119 Shots v. CSX Transp., 38 F.3d 304 (7th Cir. 1994).
For an excellent discussion of these cases, see McFarland,
supra note 42, at 155, 177–83.

120 529 U.S. 861 (2000).
121 80 Stat. 719, now codified at 49 U.S.C. § 30103(b)(1)

(1994 ed.). See Ellen Therof, Preemption of Airbag Litiga-
tion: Just a Lot of Hot Air?, 76 VA. L. REV. 577 (1990).

122 49 U.S.C. § 30103(e).
123 529 U.S. at 869.

the collision of the preemption clause with the
savings clause, effectively held the former clause
trumped the latter. The Court concluded that a
state common law “no-airbag” action was pre-
empted since it would have been an obstacle to the
implementation of the Federal Motor Vehicle
Safety Standard regarding passive automobile re-
straints.124

In Geier, the Court reasoned that

the pre-emption provision itself reflects a desire to
subject the industry to a single, uniform set of fed-
eral safety standards. Its pre-emption of all state
standards, even those that might stand in harmony
with federal law, suggests an intent to avoid the con-
flict, uncertainty, cost and occasional risk to safety
itself that too many different safety-standard cooks
might otherwise create…. This policy by itself favors
pre-emption of state tort suits, for the rules of law
that judges and juries create or apply in such suits
may themselves similarly create uncertainty and
even conflict….125

In a lengthy and impassioned dissent on behalf of
four members of the Court, Justice Stevens insisted
that

the Supremacy Clause does not give unelected fed-
eral judges carte blanche to use federal law as a
means of imposing their own ideas of tort reform on
the States. Because of the role of States as separate
sovereigns in our federal system, we have long pre-
sumed that state laws—particularly those, such as
the provision of tort remedies to compensate for per-
sonal injuries, that are within the scope of the
States’ historic police powers—are not to be pre-
empted by a federal statute unless it is the clear and
manifest purpose of Congress to do so.126

Further, this statute included a savings clause
that, according to Stevens, “unambiguously ex-
presses a decision by Congress that compliance
with a federal safety standard does not exempt a
manufacturer from any common law liability.”127

Geier has stimulated a considerable amount of law
review commentary, much of it critical of the ma-
jority’s decision.128

                                                          
124 529 U.S. at 886.
125 529 U.S. at 871.
126 529 U.S. at 894, footnote omitted.
127 529 U.S. at 898.
128 See, e.g., Alexander Haas, Chipping Away at State

Tort Remedies Through Pre-emption Jurisprudence: Geier
v. American Honda Motor Co., 89 CAL. L. REV. 1927
(2001); Joseph Mulherin, Geier v. American Honda Motor
Co.: Has the Supreme Court Extended the Pre-emption
Doctrine Too Far?, 21 NAALJ 173 (2001); Susan Raeker-
Jordan, A Study in Judicial Sleight of Hand: Did Geier v.
American Honda Motor Co. Eradicate the Presumption
Against Preemption?, 17 BYU J. PUB. L. 1 (2002).
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d. Labor Regulation

Since 1931, the Davis-Bacon Act129 has mandated
that wages paid on federally funded projects be not
lower than those prevailing in the project’s locale
on similar construction projects. However, in order
to facilitate the purposes of the National Appren-
ticeship Act,130 wages may be lower than prevailing
journeyman levels for apprentices. The Employee
Retirement Income Security Act of 1974 (ERISA)
included a rather broad and vague preemption pro-
vision, providing that ERISA “shall supercede any
and all State laws insofar as they may…relate to
any employee benefit plan….”131 The U.S. Supreme
Court has accepted certiorari in more than a dozen
cases in an attempt to resolve conflicts in the lower
courts’ applying ERISA preemption to various state
laws.132

Though recognizing that ERISA’s preemption
provision is “clearly expansive” and of “broad
scope,” the Supreme Court in California Division of
Labor Standards Enforcement v. Dillingham Con-
struction133 upheld California labor laws on appren-
tice wages as not relating to an employee-benefit
plan and thus not preempted. It found that appren-
tice wages were remote from the areas that ERISA
addressed—“reporting, disclosure, fiduciary re-
sponsibility, and the like.”134 Moreover, it concluded
that interpreting the statute to preempt “tradi-
tional state-regulated substantive law in those ar-
eas where ERISA has nothing to say would be ‘un-
settling.’”135 It would also be contrary to the Courts’
ordinary assumption that “federal laws do not su-
percede the historic police powers of the states.”136

However, in a number of transport contexts, fed-
eral courts have found state and local governmen-
tal action preempted. For example, in Amalga-
mated Association of Street, Electric Railway &
Motor Coach Employees v. Missouri,137 the U.S. Su-
preme Court held that the state statute authorizing

                                                          
129 46 Stat. 1494, 40 U.S.C. § 276a–276a-5.
130 50 Stat. 664, 29 U.S.C. § 50.
131 29 U.S.C. § 1144(a).
132 See cases cited in Justice Scalia’s concurring opinion

in Cal. Div. of Labor Standards Enforcement v. Dilling-
ham Constr., 519 U.S. 316, 335 n.1 (1997).

133 519 U.S. 316 (1997).
134 519 U.S. at 330, citation omitted.
135 Id.
136 519 U. S. at 331. State prevailing wage rate laws fall

within a regulatory field traditionally occupied by the
states. Frank Bros., Inc. v. Wis. Dep’t of Transp., 297 F.
Supp. 2d 1140 (W.D. Wis. 2003); Cal. Div. of Labor Stan-
dards Enforcement v. Dillingham Constr., N.A., 519 U.S.
316, 325, 330, 136 L. Ed. 2d 791, 117 S. Ct. 832 (1997).

137 374 U.S. 74 (1963).

the governor’s seizure of the transit company was
invalid under the Supremacy Clause of the U.S.
Constitution as making unlawful a peaceful strike,
in conflict with Section 7 of the National Labor
Relations Act (NLRA),138 which guarantees the
right to bargain collectively and the right to
strike.139 In CF&I Steel v. Bay Area Rapid Transit
District,140 a federal district court held that the Bay
Area Rapid Transit District’s attempt to debar a
steel provider from doing further business with it
because of alleged violations of the NLRA was be-
yond the power of state and local governments.141 In
Local 24, International Brotherhood of Teamsters,
Chauffeurs, Warehousemen and Helpers of America
v. Oliver,142 the U.S. Supreme Court held that state
antitrust law was preempted where the allegedly
anticompetitive agreement concerning wages and
working conditions fell within the terms of a collec-
tive bargaining agreement negotiated under the
NLRA.

2. Sovereign Immunity and the Supremacy Clause
Sovereign immunity will be discussed in detail

below. However, the relationship between the Su-
premacy Clause and state sovereign immunity was
discussed by the U.S. Supreme Court in Alden v.
Maine143 (a case involving a suit against a state em-
ployer for alleged violation of federal labor laws), in
which the Court held that the Supremacy Clause
did not trump immunity:

The Constitution, by delegating to Congress the
power to establish the supreme law of the land when
acting within its enumerated powers, does not fore-
close a State from asserting immunity to claims
arising under federal law merely because the law de-
rives not from the State itself but from national
power…. We reject any contention that substantive
federal law by its own force necessarily overrides the
sovereign immunity of the States. When a State as-
serts its immunity to suit, the question is not one of
the primacy of federal law but the implementation of
the law in a manner consistent with the constitu-
tional sovereignty of the States.144

                                                          
138 29 U.S.C. § 157 (2000).
139 See also Bus Employees v. Wis. Bd., 340 U.S. 383

(1951) (holding that the Wisconsin Public Utility Anti-
Strike Law conflicted with the NLRA).

140 2000 U.S. Dist. LEXIS 13810 (N.D. Cal. 2000).
141 2000 U.S. Dist. LEXIS 13810 (N.D. Cal. 2000). Wis.

Dep’t of Indus. v. Gould, 475 U.S. 282 (1986), citing San
Diego Bldg. Trades Council v. Garmon, 359 U.S. 236 at
236 (1959).

142 358 U.S. 283 (1959).
143 527 U.S. 706 (1999).
144 Alden, 527 U.S. at 732.
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E. FEDERAL SPENDING POWER

1. Conditional Grants as a Mechanism for Federal
Regulation of State and Local Governments

Article I, Section 8 of the Constitution provides,
inter alia: “The Congress shall have Power To lay
and collect Taxes, Duties, Imposts and Excises, to
pay the Debts and provide for the common Defence
and general Welfare of the United States….”145

FHWA and FTA are funding agencies primarily,
implementing congressional power under the
Spending Clause (sometimes referred to as the
General Welfare Clause) of the Constitution.146 The
Spending Power includes the ability to impose re-
quirements on state and local governments and
private entities as a condition of receiving federal
funds.

Often, federal appropriation statutes condition
the receipt of federal funds on the state’s enact-
ment of uniform statewide regulation.147 For exam-
ple, federal funds for highway safety have been
conditioned on promulgation of a motorcycle helmet
law applicable throughout the state.148 Similarly,
federal highway funds have been conditioned on a
state’s promulgation of laws setting the drinking
age at 21, or the enactment of a 55-mph speed
limit.149 Many of these federal mandates have been
repealed as “the burden on the states that wanted a
lesser degree of regulation became intolerable.”150

The power of the purse is among Congress’s most
effective tools in forcing its will upon the Nation,
particularly as the federal budget has grown over
                                                          

145 Article 1 also provides, in part:

Section 1. All legislative Powers herein granted shall be

vested in a Congress of the United States, which shall con-

sist of a Senate and House of Representatives. Section 7.

All Bills for raising Revenue shall originate in the House of
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with Amendments as on other Bills. Every Bill which shall

have passed the House of Representatives and the Senate,

shall, before it become a Law, be presented to the Presi-

dent of the United States…; Section 8. The Congress shall

have Power To lay and collect Taxes, Duties, Imposts and

Excises, to pay the Debts and provide for the common De-

fence and general Welfare of the United States;, …To

make all Laws which shall be necessary and proper for

carrying into Execution the foregoing Powers, and all other

Powers vested by this Constitution in the Government of

the United States, or in any Department or Officer thereof.
146 San Antonio Metro. Transit Auth. v. Donovan, 557 F.

Supp. 445 (W.D. Tex. 1983).
147 City of Columbus v. Ours Garage and Wrecker Serv-

ice, 536 U.S. 424, 438 (2002).
148 23 U.S.C. § 153 (1994 ed.).
149 23 U.S.C. § 158 (1994 ed.).
150 Albert, supra note 87, at 463, 530.

the last century. The Spending Clause is a major
means of forcing states to abide by federal man-
dates.151

Federal preemption under the Commerce Clause
differs significantly from preemption under the
Spending Clause. In the former case, the Com-
merce Clause trumps inconsistent state law di-
rectly via the Supremacy Clause. In the latter case,
the states are given a choice—they may comply
with the federal mandate and receive federal funds,
or they may avoid those mandates by refusing the
federal funds attached thereto.152 In other words, if
the state objects to the strings attached to the fed-
eral funds, it has the simple expedient of declining
the money.153 As the Supreme Court has observed,
“legislation enacted pursuant to the spending
power is much in the nature of a contract; in return
for federal funds, the States agree to comply with
federally imposed conditions.”154 Moreover, under
the spending clause, Congress can effectively
regulate matters of local concern that it could not
regulate directly.155

The power to regulate via the spending clause is
broad. In 1936, the U.S. Supreme Court, in United
States v. Butler,156 rejected the argument that the
general national welfare is confined to those powers
enumerated in the Constitution as within the
province of Congress, and instead concluded that
the power of Congress to tax and spend in order to
promote the “general welfare” was not limited to
explicit grants of power set forth in the Constitu-
tion. Specifically, the U.S. Supreme Court held that
“the power of Congress to authorize expenditure of
public moneys for public purposes is not limited by
the direct grants of legislative power found in the
Constitution.”157 However, the Court believed a bal-
ance must be struck to prevent federal encroach-
ment on powers left to the states.158

In Butler, the Court found the Federal Agricul-
tural Adjustment Act to be an unconstitutional in-
trusion into the reserved powers of the states, as “a

                                                          
151 For a review of cooperative federalism and condi-

tional grants see Netherton, supra note 19. See also
McFarlane, supra note 21.

152 Golden State Transit Corp. v. City of Los Angeles,
493 U.S. 103, 112 (1989).

153 McFarlane, supra note 21, at 9. “If a State’s citizens
view federal policy as sufficiently contrary to local inter-
ests, they may elect to decline a federal grant.” New York
v. United States, 505 U.S. 144, 168 (1992).

154 Pennhurst State School and Hospital v. Halderman,
451 U.S. 1, 17 (1981).

155 McFarlane, supra note 21, at 8.
156 297 U.S. 1 (1936).
157 United States v. Butler, 297 U.S. 1, at 66 (1936).
158 McFarlane, supra note 21, at 6.
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scheme for purchasing with federal funds submis-
sion to federal regulation…. The Congress cannot
invade state jurisdiction to compel individual ac-
tion; no more can it purchase such action.”159 To
allow Congress to so intrude upon state sovereignty
would enable the spending power to “become the
instrument for the complete subversion of the gov-
ernmental powers reserved to the individual
states.”160

Cases since Butler have retreated from the re-
strictions it placed upon the spending power.161

However, four limitations have been identified
which circumscribe Congress’s spending power:

1. The Constitution requires that spending be in
pursuit of the “general welfare”;162 the expenditure
must benefit society at large and not just a par-
ticular group; however, courts tend to defer to the
judgment of Congress on this issue, for the discre-
tion as to what constitutes general welfare “is not
confided to the courts. The discretion belongs to
Congress, unless the choice is clearly wrong, a dis-
play of arbitrary power, not an exercise of judg-
ment”;163

2. Where Congress seeks to impose conditions on
federal funds, it “must do so unambigu-
ously…enabl[ing] the States to exercise their choice
knowingly, cognizant of the consequences of their
participation”;164

3. Conditions upon receipt of federal funds must be
related “to the federal interest in particular na-
tional projects or programs”;165 and
4. Such conditions must not run afoul of other con-
stitutional provisions that provide an independent
bar to the imposition thereof.166

a. Minimum Age Drinking Laws

The Supreme Court has had occasion to address
congressional exercise of state “encouragement”

                                                          
159 297 U.S. at 72–73. McFarlane, supra note 21, at

6–7.
160 297 U.S. at 75. McFarlane, supra note 21, at 7.
161 McFarlane, supra note 21, at 8.
162 297 U.S. at 65.
163 Helvering v. Davis, 301 U.S. 619, 640 (1937). “The

[Supreme] Court has taken the position that general wel-
fare is whatever Congress finds it to be.” McFarlane, su-
pra note 21, at 9.

164 Pennhurst State Sch. and Hosp. v. Halderman, 451
U.S. 1, 17 (1981).

165 Massachusetts v. United States, 435 U.S. 444, 461
(1978).

166 Lawrence County v. Lead-Deadwood Sch. Dist., 469
U.S. 256, 269–70 (1985).

under the Spending Clause in the context of inter-
state highways. In the National Minimum Drink-
ing Age Amendment of 1964,167 Congress penalized
states “in which the purchase or public posses-
sion…of any alcoholic beverage by a person who is
less than twenty-one years of age is lawful” by di-
recting the Secretary of Transportation to withhold
5 percent of their allocation of federal highway
funds. South Dakota, which allowed persons 19
years old and older to purchase 3.2 percent beer,
appealed the decision of U.S. DOT to withhold 5
percent of its federal highway money. With respect
to the five aforementioned criteria, in South Dakota
v. Dole,168 the Supreme Court concluded:

1. Congress found that different drinking ages in
different states encouraged young people to com-
bine drinking and driving in interstate commerce—
it gave them an incentive to drive to states where
the drinking age was lower; prohibiting this clearly
was in the public interest;
2. The conditions could not be more unambiguously
stated—a state that allows its citizens under the
age of 21 to drink alcoholic beverages results in
losing 5 percent of federal highway money;
3. The condition imposed is directly related to one
of the principal reasons why highway funds are
expended—to encourage safe interstate travel; and
4. Though South Dakota contended that the
Twenty-First Amendment prohibited Congress
from regulating drinking ages, and contended fur-
ther that Congress could not do indirectly what it
was prohibited from doing directly, the fourth crite-
rion was not so circumscribed; it only prohibits in-
ducing states to engage in unconstitutional activi-
ties.169

In South Dakota v. Dole, the Supreme Court also
recognized that congressional exercise of the
Spending Clause potentially could run afoul of the
Tenth Amendment. The Court noted that the fi-
nancial inducement must not be so coercive as to go
beyond the point at which “pressure turns into
compulsion.”170 Here, the financial penalty consti-
tuted “relatively mild encouragement to the States
to enact higher minimum drinking ages than they
would otherwise choose. But the enactment of such
                                                          

167 23 U.S.C. § 158.
168 South Dakota v. Dole, 483 U.S. 203 (1987).
169 483 U.S. at 209–10. The court offered an example: “a

grant of federal funds conditioned on invidiously discrimi-
natory state action or the infliction of cruel and unusual
punishment would be an illegitimate exercise of the Con-
gress’ broad spending power.” Id. at 210–11.

170 Stewart Machine Co. v. Davis, 301 U.S. 548, 590
(1937).
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laws remains the prerogative of the States not
merely in theory but in fact.”171 As a consequence,
the Supreme Court held that even if Congress
lacked the power to enact a national minimum
drinking age, the encouragement of states to do so
falls legitimately within the spending power of Ar-
ticle 1.172

b. Maximum Speed Limits

In People v. Williams,173 a lower California state
court upheld the provisions of the Emergency
Highway Energy Conservation Act,174 which made a
state’s receipt of federal highway funds contingent
on its establishment of a maximum speed limit of
55 mph as a legitimate exercise of power under the
Spending Clause. The court summarized federal
precedent on the subject:

Although article I, section 8 lists certain specific ar-
eas for which Congress has the “power to spend,” it
has been held that the “power to spend” encom-
passed within the “general welfare” clause is not
limited to these specific areas. The “general welfare
clause” is itself an independent—and expansive—
source of Congress’ spending authority. Moreover,
Congress may attach conditions to the disbursement
of federal funds as long as those conditions are
related to a legitimate national goal of providing for
the general welfare of the nation, have a rational
relationship to the purpose of the federal funds
whose receipt is conditioned, and are unambiguous.
The conditions need not be restricted to those areas
over which Congress has direct regulatory authority.
Moreover, when Congress is legislating for the “gen-
eral welfare,” the means chosen by Congress to effec-
tuate the congressional purpose are necessarily valid
if Congress could reasonably conclude that “the
means are ‘necessary and proper’ to promote the
general welfare.175

                                                          
171 483 U.S. at 211–12. In this case, the Court held that

Congress may impose conditions on federal money in or-
der to regulate the states. The U.S. Supreme Court held
that Congress may legitimately withhold funds in order to
encourage a state to enforce the age 21 drinking age if the
condition: 1) is in pursuit of the general welfare, which is
up to Congress to decide; 2) is unambiguous, so the state
can exercise a choice; 3) is related to the national interest
(drinking age goes up, drunk driving goes down); 4) does
not conflict with other constitutional rights; and 5) is not
coercive upon the state.

172 483 U.S. at 212.
173 175 Cal. App. 3d Supp. 16 (Superior Ct. Cal. 1985).
174 23 U.S.C. § 154.
175 175 Cal. App. 3d Supp. at 18–19 [citations omitted].

c. Drug Testing Requirements

In O’Brien v. Massachusetts Bay Transportation
Authority,176 the First Circuit addressed the Omni-
bus Transportation Employee Testing Act of
1991,177 which required states to conduct random
drug and alcohol tests upon transit employees re-
sponsible for safety-sensitive functions as a condi-
tion of receiving federal transit funds. In O’Brien,
the court held that when the federal government
conditions the receipt of federal money on comply-
ing with certain requirements (in this case drug
and alcohol testing), and the state accepts the
money, the local law must yield.178 If it accepts fed-
eral money, the state must comply with the federal
requirements.

d. Highway Beautification

Before the federal government intervened, every
state had promulgated legislation regulating out-
door advertising.179 At least half the states exercised
their police powers to restrict advertising through
amortization rather than compensation. Under
amortization, a state allows the billboard owner a
reasonable time to continue the prohibited use to
recover its investment before termination.180 The
Highway Beautification Act of 1965 (HBA) does not
allow amortization as a manner of just compensa-
tion for any signs along a highway subject to the
HBA.181 This is but one of several ways in which the
HBA interferes with local zoning prerogatives, and
another example of how grant conditions may
trump well-established state and local prerogatives.

With the construction of the Interstate Highway
system in the 1950s, the federal government began
to turn its attention to highway beautification,
                                                          

176 162 F.3d 40 (1st Cir. 1998).
177 Pub. L. No. 102-143, 105 Stat. 952.
178

Massachusetts authorities have elected to draw on fed-
eral coffers to finance a bevy of mass transit projects.
Having accepted those funds, they must abide by the con-
ditions that Congress attached to them, one of which man-
dates random drug and alcohol screens for employees
who…perform safety-sensitive functions. Because applica-
ble law includes an express preemption provision, contrary
state law cannot stand as an obstacle to the testing proto-
col.

O’Brien, 162 F.3d at 45.
179 Albert, supra note 87, at 463, 469. See, e.g., Adams

Outdoor Advertising v. City of Lansing, 1998 U.S. Dist.
LEXIS 19058 (W.D. Mich. 1998); and Scadron v. City of
Des Plaines, 734 F. Supp. 1437 (N.D. Ill. 1990).

180 Albert, supra note 87, at 463, 501.
181 See ROSS NETHERTON, REEXAMINATION OF THE LINE

BETWEEN GOVERNMENTAL EXERCISE OF THE POLICE

POWER AND EMINENT DOMAIN AT 32–35 (NCHRP Legal
Research Digest No. 44, 2000).
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first, in a weak system of bonus payments to states
that agreed to control “outdoor advertisement
signs, displays, or devices within six hundred and
sixty feet of the edge of the right-of-way and visible
from the main-traveled way of all portions of the
Interstate System constructed upon any part of the
right-of-way.”182 Congress transformed the beautifi-
cation system from a reward to a coercive system
with the HBA, denying states that did not conform
federal highway dollars.183 It was a carrot and stick
approach. The federal government promised a car-
rot of federal money to assist in paying for sign
removal, while threatening to strike a blow with
the stick of denial of 10 percent of all federal high-
way money allocated to the state if the state was
naughty and did not comply. Yet, though the carrot
was dangled but never delivered, the stick was vig-
orously employed under the principle of “Spare the
rod; spoil the child.”184

In South Dakota v. Adams,185 a federal district
court addressed the constitutionality of the HBA’s
authorization of a withholding of 10 percent of a
state’s apportionment of federal highway funds
where it failed to effectively control billboards
through its zoning power. With respect to the
Spending Clause challenge, the court held the Act
“to be in furtherance of the general welfare” for it
was designed “to protect the public interest in the
highways, and promote the scenic and recreational
value of the highways, and promote safety on the
highways.”186 The court noted that “the federal gov-
ernment may require the State to comply with cer-
tain conditions in order to obtain funds that the
federal government grants to the State…. There is
a vast difference between requiring a state to adopt
certain regulations and denying funding to a state
that refuses to adopt them.”187 The court also up-
held the Act’s challenge on interstate commerce
(“public travel is part and parcel of interstate
travel”),188 and Tenth Amendment grounds (“the
very fact that South Dakota chose not to enact bill-
board compliance legislation after having been spe-
cifically warned of the ten percent penalty shows
(the conditional grant was not coercive)”).189 Other
cases have addressed the conflict between state

                                                          
182 Sec. 1, 72 Stat. at 905 (amending 23 U.S.C. § 131).
183 Albert, supra note 87, at 463, 499.
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v. Goldschmidt, 635 F.2d 698 (8th Cir. 1980).
186 Adams, 506 F. Supp. at 55.
187 Adams, 506 F. Supp. at 57.
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police power in regulating public advertising vis-à-
vis the First Amendment right of free speech.190

2. Are There No Limits on Federal Spending
Power?

In his insightful essay, State Highway Programs
Versus the Spending Powers of Congress,191 Walter
McFarlane points out the seeming impossibility of
proving that a federal mandate is coercive:

Under the test, if the “simple expedient” of refusing
the federal-aid threatens “economic catastrophe,” the
statute will be struck down. Such a test bodes ill for
any strength the States may seek in arguing coer-
cion. It remains questionable “whether any showing
of economic hardship, no matter how great, would be
sufficient to compel a finding of coercion.

[T]he test for coercion is extremely rigid. A state’s
chance of successfully attacking federal control ap-
pears very slim at present. The state will only be
successful if it can prove that the coercion rises to a
level that would prove “catastrophic” to the state’s
function if it were to refuse the federal-aid or that
coercion must emanate from a source other than the
“inducement” of federal-aid.192

But in New York v. United States,193 the Supreme
Court revealed limitations on congressional
authority in terms of how far it may go in coercing
state behavior. It concluded that certain monetary
incentives of the Low-Level Radioactive Waste
Policy Amendments Act of 1985194 satisfied the re-
quirements of the Spending Clause. However, the
Act’s requirement that states either regulate ac-
cording to Congress’s instructions, or take title of
radioactive waste, violated the core of state sover-
eignty reserved by the Tenth Amendment, was not
an exercise of any of Congress’s enumerated pow-
ers, and crossed the line from encouragement to
coercion.195 Congress may not “commandeer the
legislative processes of the States by directly com-
pelling them to enact and enforce a federal regula-
tory program.”196 The Constitution does not give
Congress the authority “to require the States to

                                                          
190 See, e.g., Scadron v. City of Des Plaines, 734 F. Supp.
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govern according to Congress’ instructions.”197 In
other words, in the absence of explicit constitu-
tional authority (such as the power to regulate in-
terstate commerce), Congress may not enact laws
that coerce the states to perform an act that vio-
lates their sovereignty. Said the court:

We have always understood that even where Con-
gress has the authority under the Constitution to
pass laws requiring or prohibiting certain acts, it
lacks the power directly to compel the States to re-
quire or prohibit those acts….

That is not to say that Congress lacks the ability to
encourage a State to regulate in a particular way, or
that Congress may not hold out incentives to the
States as a method of influencing a State’s policy
choices. Our cases have identified a variety of meth-
ods, short of outright coercion, by which Congress
may urge a State to adopt a legislative program con-
sistent with federal interests.198

Relying on New York v. United States, Professor
Craig Albert argues forcefully that the HBA is ripe
for constitutional challenge.199 He points out that
the federal power to regulate highways resides
solely in the Spending Clause: “if commerce were
the basis for road building and regulation, then
there would be no need for a Post Roads clause be-
cause the power to designate and build roads would
be subsumed in the Commerce Clause.”200

Though Professor Albert concedes the U.S Su-
preme Court has never invalidated a conditional
spending program under the Tenth Amendment,
neither has it been confronted with “a refusal by
Congress to spend that which it promised.”201 He
argues that the billboard control provisions of the
Act “constitute an unconstitutional infringement on
the sovereignty of those states that would like to
regulate or eliminate billboards through use of the
police power but are not permitted to do so.”202

                                                          
197 505 U.S. at 162. But see Reno v. Condon, 528 U.S.

141 (2000), which upheld a statute that did “not require
the States in their sovereign capacity to regulate their
own citizens,” nor did it require the state legislature “to
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als.” Id. at 151.
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note 87, at 463, 518 et seq. (2000).
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Moreover, Professor Albert finds strong parallels
between the application of the HBA and the facts of
New York v. United States. In both cases, he points
out, the states were required either to take title to
the item (radioactive waste or billboards, respec-
tively), or be “forced to recognize them as ‘property,’
when in fact the very definition of property is a
state-based concept.”203 Again, before the federal
camel put its nose under the tent, the states han-
dled billboard removal under its police powers and
through the vehicle of amortization, rather than
eminent domain and just compensation.204

Although neither the FHWA nor the FTA is a
regulatory body, per se, pursuant to legislative
authority, each has the ability to impose regulatory
obligations on recipients of transit funding through
regulations directly or through their funding
agreements contractually. These agencies carry
both a carrot and a stick. A wide range of statutes,
regulations, and contractual agreements impose a
plethora of federal requirements upon states, which
they can either honor or violate at their own peril,
the reward for compliance being the receipt of fed-
eral funds, and the penalty for violation being the
withholding of federal funds. As New York v.
United States reveals, there is a potential Tenth
Amendment limit on the federal government’s
ability to coerce the states into enforcing a federal
regulatory program. The perimeters of this limita-
tion have yet to be developed, but the door has been
opened.

F. EMINENT DOMAIN AND TAKINGS

1. Takings
The subject of eminent domain is a complex web

of federal and state constitutional law, with a veri-
table patchwork quilt of statutes thrown in for good
measure.205 However, the first aspect that must be
grasped is the distinction between the exercise of
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ordinary government police powers vis-à-vis “tak-
ings,” the latter being the focus of eminent domain
actions. This distinction has proven problematic for
courts in the past,206 and will likely continue to be
so for the foreseeable future.207

The takings issue has its origins in the Fifth
Amendment to the U.S. Constitution, which pro-
vides that “private property [shall not] be taken for
public use without just compensation.”208 This prin-
ciple was extended to the state governments
through the Fourteenth Amendment, which pro-
vided that, “No state shall make or enforce any law
which shall abridge the privileges or immunities of
citizens of the United States; nor shall any state
deprive any person of…property, without due proc-
ess of law….”209 Many state constitutions and stat-
utes also embrace the public use and just compen-
sation requirements. A state may not provide a
lesser degree of protection than the U.S. Supreme
Court has interpreted the Fifth Amendment as
granting, because the takings clause has been in-
corporated into the Fourteenth Amendment and
thereby extended to the states.210 A state may, how-
ever, provide greater protection than that accorded
under federal law, either through its own constitu-
tion or by statute. Should a state not have the
power to condemn property for highway purposes,
ample federal legislative authority exists to
authorize condemnation.211

Until the early 20th century, the federal courts
had held that a taking occurred only where there
was direct appropriation of property for public use,
or where there was physical intrusion upon the
property.212 Yet even a physical appropriation or
intrusion was not a taking if done to protect the
health, safety, or morals of a community, as in such
instances the action was deemed to constitute the
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legitimate exercise of police power.213  Today, a
taking is deemed to have occurred when the owner
has been substantially deprived of the beneficial
use and enjoyment of his property.214

A case that illustrates the collision between state
police power and constitutionally protected prop-
erty rights is Panhandle Eastern Pipe Line Co. v.
State Highway Commission.215 Without condemna-
tion, the Kansas Highway Commission ordered the
Panhandle Eastern Pipe Line Company to relocate
certain transmission lines, located on its own
rights-of-way, which would conflict with a proposed
highway. However, the U.S. Supreme Court con-
cluded that the company’s easements constituted
property whose taking was restricted by require-
ments of the Fourteenth Amendment. Because the
lines did not present a serious danger to the public,
their removal was a takings for which just compen-
sation was required. The Court observed:

The police power of a State, while not susceptible of
definition with circumstantial precision, must be ex-
ercised within a limited ambit and is subordinate to
constitutional limitations. It springs from the obliga-
tion of the State to protect its citizens and provide
for the safety and good order of society. Under it
there is no unrestricted authority to accomplish
whatever the public may presently desire. It is the
governmental power of self protection, and permits
reasonable regulation of rights and property in par-
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ticulars essential to the preservation of the commu-
nity from injury.216

In Wright v. City of Monticello,217 a property
owner used a street for ingress and egress that the
city abandoned and transferred to his neighbors. In
determining that a property owner has a right of
access in the nature of an easement over streets
and highways providing access to his property, the
confiscation for which just compensation is re-
quired, the Arkansas Supreme Court held:

Under our decisions, the owner of property abutting
upon a street or highway has an easement in such
street or highway for the purpose of ingress and
egress which attaches to his property and in which
he has a right of property as fully as in the lot itself;
and any subsequent act by which that easement is
substantially impaired for the benefit of the public is
a damage to the lot itself within the meaning of the
constitutional provision for which the owner is enti-
tled to compensation. The reason is that its ease-
ment in the street or highway is incident to the lot
itself, and any damage, whether by destruction or
impairment, is a damage to the property owner and
independent of any damage sustained by the public
generally….

A property owner whose land abuts the land being
taken by the government and who has a property
right of egress and ingress through such land suffers
a distinct injury not suffered by the general public
[and therefore has standing to complain].218

Without more, mere planning in anticipation of
condemnation does not constitute a taking.219

Moreover, an aggrieved property owner must dem-
onstrate more than mere inconvenience shared by
all. In Warren v. Iowa State Highway Commis-
sion,220 the Iowa Supreme Court addressed a claim
by a property owner that highway construction had

                                                          
216 294 U.S. at 622. In a case involving pipeline reloca-

tion for the construction of an Interstate highway, the
U.S. Court of Claims held the United States was contrac-
tually bound to reimburse the State for these costs. In
dictum, however, the Court observed that “the expectation
of continued enjoyment of a revocable license is not man-
dated by the Fifth Amendment as an element of damage
for an eminent domain taking. On this authority we may
assume that the United States might have built the high-
way itself and not have had to reimburse the utility for
the cost of relocating the pipeline.” Arizona v. United
States, 494 F.2d 1285, 1288 (Ct. Cl. 1974) (citations omit-
ted).

217 47 S.W.3d 851 (Ark. 2001).
218 47 S.W.3d at 855.
219 JOHN VANCE, PLANNING AND PRECONDEMNATION

ACTIVITIES AS CONSTITUTING A TAKING UNDER INVERSE

LAW (NCHRP Research Results Digest No. 150, 1986),
and NCHRP Legal Research Digest No. 18 (1991), at 4.

220 93 N.W.2d 60 (Iowa 1958).

closed off plaintiff’s secondary road, causing her to
travel more than 3 mi to arrive at the closed access
point. The court was unsympathetic to her plight:

[O]ne whose right of access from his property to an
abutting highway is cut off or substantially inter-
fered with by the vacation or closing of the road has
a special property which entitles him to damages.
But if his access is not so terminated or obstructed, if
he has the same access to the highway as he did be-
fore the closing, his damage is not special, but is of
the same kind, although it may be greater in degree,
as that of the general public, and he has lost no
property right for which he is entitled to compensa-
tion….221

Many owners of motels, or gasoline stations, or other
business establishments find themselves left in a
bywater of commerce when the route of a highway is
changed so that the main flow of traffic is diverted….
But this gives the business man no claim for dam-
ages against the authority which has installed the
traffic regulators which injure him.222

In an apparent recognition of the expanding
power and authority of administrative agencies at
all levels of government, in Pennsylvania Coal Co.
v. Mahon,223 the U.S. Supreme Court addressed
more directly the distinction between compensable
takings and property losses or damages resulting
from noncompensable police powers. The Court
concluded that no “bright-line” rule existed, but
suggested that the extent of the damage to the
owner’s property rights was one factor to be consid-
ered,224 and that it was possible for police powers to
go “too far” and become takings.225 Yet the Court
assiduously avoided making a definite decision
about what constituted going “too far,” and during
the ensuing decades, the Court gave great defer-
ence to the expansion of government regulatory
powers, particularly at the federal level.226

This began to change, however, in 1978, with the
decision in Pennsylvania Central Transportation
Co. v. New York City.227 In that case, the Court sug-
gested four factors to consider when attempting to
determine whether a taking has occurred: (1) the

                                                          
221 Id. at 65.
222 93 N.W.2d at 68.
223 Pa. Coal Co. v. Mahon, 260 U.S. 393 (1922) (Pennsyl-

vania Coal Co.); the traditional legal term for damages
that cannot be redressed is damnum absque injuria,
meaning “injury without wrong,” however the term ap-
pears to be lapsing from use in favor of “non-compensable
damages.”

224 Pennsylvania Coal Co., 260 U.S. at 413.
225 Pennsylvania Coal Co., 260 U.S. at 415.
226 Garnett, supra note 212, at 119, 125–26.
227 Penn Cent. Transp. Co. v. N.Y. City, 438 U.S. 104

(1978).
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character of the government action; (2) the eco-
nomic impact of the action on the property owner;
(3) the extent to which the government’s action has
interfered with the property owner’s “distinct in-
vestment-backed expectations”; and (4) the effects
of the action as taken on the parcel of land as a
whole, rather than portions of it.228 Yet the Court
declined to establish a “set formula” for takings,
suggesting that, instead, takings proceedings are
“essentially ad hoc factual inquiries.”229

The Penn Central decision was followed by sev-
eral more years of inactivity before the Court again
returned to the subject of takings in 1986 with the
case First English Evangelical Lutheran Church of
Glendale v. County of Los Angeles.230 This decision
held that even where a property owner’s rights are
only temporarily abridged by regulatory action,
compensation is owed for the value of the time pe-
riod and degree of abridgement.231 Close on the
heels of that ruling, the Court established what has
become known as the “essential nexus” rule.232 This
rule provides that, in addition to the traditional
questions of whether a particular regulatory re-
striction constitutes a legitimate government inter-
est and whether it denies an owner any economi-
cally viable use of the owner’s property, there must
also be a logical relationship (an “essential nexus”)
between the public purpose of the restriction and
the nature of the restriction on the property.233

In 1992, the U.S. Supreme Court further refined
its position by finding that a complete regulatory
forfeiture of property without compensation is per-
missible only where the contemplated use of the
property was already forbidden by the common law
or statutes at the time the owner originally pur-
chased the property.234 The Court’s rationale was
that in such instances the property owner had no
reasonable expectation of being able to use the

                                                          
228 See Penn Cent., 438 U.S. at 124–31.
229 438 U.S. at 124.
230 482 U.S. 304 (1987) (following a flood that destroyed

structures essential to the plaintiff’s business, the county
adopted a new ordinance that prohibited the reconstruc-
tion of buildings in the flood zone).

231 482 U.S. at 317–18, 322.
232 Nollan v. Cal. Coastal Comm’n, 483 U.S. 825, 837

(1987) (as part of obtaining a new building permit, the
plaintiffs were informed that they were required to grant
an easement along the edge of the property to allow
beachgoers to cross between two public beaches).

233 Nollan, 483 U.S. at 834, 837.
234 Lucas v. S.C. Coastal Council, 505 U.S. 1003, 1014,

1030–31 (1992) (Lucas) (the plaintiff acquired property for
the purpose of building housing; however the State en-
acted legislation that had the effect of banning all new
construction on the property).

property for such purposes in the first place, so it
would not be as great a hardship to infringe upon
his property rights.235 The Court’s decision also es-
tablished a new principle—the “per se takings”
rule, which provides that where a regulation “de-
nies all economically beneficial or productive use of
land,” a taking has occurred.236

Finally, in 1994, the Court brought the law of
eminent domain at the federal level to its current
state with the creation of another takings rule.237

The new rule, which supplements the essential
nexus test discussed above, is the “rough propor-
tionality” rule. This rule holds that even if an es-
sential nexus exists between the public purpose of a
regulatory restriction and the nature of the restric-
tion, the nature and degree of the restriction must
be approximately proportional to the damage it is
intended to prevent or the benefit it is intended to
create.238

A government agency need not have the ability to
use eminent domain for a taking to result under
any of these rules. It must only substantially de-
prive a property owner of the beneficial use of the
property for public use to give rise to a question of
whether a taking has occurred.239 It should be
noted, however, that a Section 1983 action may
only lie against a governmental entity when the
government employee engaged in the taking had
authority to do so. For example, in Krmencik v.
Town of Plattekill,240 a city’s superintendent of
highways ordered a strip of land 8–12 ft wide and
275 ft long taken to widen a road. This prompted
the property owner to file a Section 1983 action
against the town. The federal district court noted
that although the highway superintendent had
authority to maintain and repair the town’s roads,
the authority to exercise eminent domain remained
in the town’s board and had never been delegated
to him. The court held, “When an alleged infringe-
ment of a constitutionally protected right is traced

                                                          
235 Lucas, 505 U.S. at 1030–31.
236 Lucas, 505 U.S. at 1015. See also Tahoe-Sierra Pres.

Council v. Tahoe Reg’l Planning Agency, 535 U.S. 302,
326–27, 122 S. Ct. 1465, 152 L. Ed. 2d 517 (2002), on
when a regulatory taking is not triggered.

237 Dolan v. City of Tigard, 512 U.S. 374 (1994) (Dolan)
(plaintiff was ordered by city to dedicate part of her prop-
erty to flood control in exchange for a redevelopment per-
mit).

238 512 U.S. at 391.
239 Pumpelly v. Green Bay Co., 80 U.S. 166, 177–78

(1872); see also Fountain v. Metro. Atlanta Rapid Transit
Auth., 678 F.2d 1038 (11th Cir. 1982) (hereafter Foun-
tain).

240 758 F. Supp. 103 (N.D.N.Y. 1991).
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to an abuse of discretion by a municipal employee,
no municipal liability exists under § 1983.”241

While the U.S. Supreme Court spent decades
struggling with whether to include damages and
other infringements less than direct physical en-
try/appropriation within the term “takings,” most
states historically have embraced broader criteria
for defining takings, with roughly half the states
specifically including damages to property within
the terms of their constitutions.242 However, state
projects that receive certain types of federal fund-
ing must comply with the Uniform Relocation As-
sistance and Real Property Acquisition Policies Act
of 1970 (URARPAPA),243 which may give property
owners more or less rights relative to those of the
state where the action is transpiring.

Where private parties are intended beneficiaries
of governmental activity, fairness and justice do not
require temporary losses of use that may result
from that activity to be borne by the public as a
whole through payment of compensation, even
though the activity may also be intended inciden-
tally to benefit the public.  Were it otherwise, gov-
ernmental bodies would be liable under the Just
Compensation Clause to property owners every
time policemen break down the doors of buildings
to foil burglars thought to be inside, or every time
firemen enter upon burning premises or adjacent
properties and deprive the private owners of any
use of the premises in order to fight the fire, or en-
ter into evacuate buildings to prevent damage or
destruction by rioters, or evacuate areas threatened
by terrorist attacks.244

2. Public Use/Public Purpose
The next principal constitutional element in a

takings action is the question of what constitutes
“public use.”  Eminent domain is the power of the
government to take property without the owner’s
consent. The Constitution requires that property
must “be taken for public use,” for which taking
“just compensation” must be paid to the property

                                                          
241 Krmencik, 758 F. Supp. at 107.
242 Compare COLO. CONST. art. II, § 15 (provides for

compensation for damage) with MASS. CONST. ANN. pt. 1,
art. X (provides for compensation only where property is
directly taken).

243 42 U.S.C. §§ 1415, 2473, 3307, 4601–02, 4621–38,
4651–55.

244 Nat’l Bd. of YMCA v. United States, 395 U.S. 85, 23
L. Ed. 2d 117, 89 S. Ct. 1511 (1969); Customer Co. v. City
of Sacramento, 10 Cal. 4th 368, 41 Cal. Rptr. 2d 658, 895
P.2d 900 (1995); El-Shifa Pharm. Indus. Co. v. United
States, 55 Fed. Cl. 751, 2003 U.S. Claims LEXIS 47
(2003); Bennis v. Michigan, 516 U.S. 442, 134 L. Ed. 2d
68, 116 S. Ct. 994 (1996).

owner.245 The plain meaning of the term “public
use” would suggest that property may not be taken
by government for a “private use.” But since the
U.S. Supreme Court’s decision in Berman v.
Parker,246 the literal language has not been fol-
lowed, local governments have been given wide
deference, and anything constituting a “public pur-
pose” has been held to satisfy the constitutional
requirement.247 This issue was usually not consid-
ered in early eminent domain cases, as in those
instances property was usually acquired for roads,
canals, railways, utilities, or government buildings
that for the most part had clear value for the gen-
eral public.248 But today, the terms “public use” and
“public purpose” are used interchangeably, and any
acquisition that can be justified on the basis of cre-
ating higher tax revenues, for example, can satisfy
the “public use” requirement.249

In the late 1920s, the Michigan highway commis-
sioner began a project to construct and widen a
highway between Detroit and Pontiac. Part of the
route was a rail line owned by the Detroit, Grand
Haven & Milwaukee Railway Company. The state
highway commissioner entered into an agreement
with the railroad to acquire the right-of-way and
relocate the rail line. He then entered into condem-
nation proceedings to fulfill that agreement and
secure the necessary right-of-way for the relocated
track. The property owner objected on grounds that
the taking of his land for the purposes of exchang-
ing it for land owned by the railroad was for a pri-
vate (railway), and not for a public (highway), pur-
pose.

Reviewing the Fourteenth Amendment and the
Michigan Constitution, the U.S. Supreme Court in
Dohany v. Rogers, State Highway Commissioner of
Michigan,250 found that just compensation would be
provided to the property owner for the taking. As to
the issue of whether the taking was for a public
purpose, the Court concluded:

                                                          
245 Jennifer Kruckeberg, Can Government Buy Every-

thing? The Takings Clause and the Erosion of the “Public
Use” Requirement, 87 MINN. L. REV. 543, 544 (2002).

246 Berman v. Parker, 348 U.S. 26 (1954).
247 Some parties have attempted to argue that there is a

meaningful difference between “public use” and “public
purpose,” but the courts often have rejected these at-
tempts. See Rabinoff v. Dist. Court of Denver, 360 P.2d
114 (Colo. 1961).

248 1 SELECTED STUDIES IN TRANSPORTATION LAW 48
(hereinafter SELECTED STUDIES).

249 Kruckeberg, supra note 245, at 543. An eminent do-
main taking for strictly economic development purposes is
for a public use. See Kelo v. City of New London, 125 S.
Ct. 2655 (2005).

250 281 U.S. 362 (1930). 125 S. Ct. 2655 (2005).
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We need not inquire whether…the proposed taking
of appellant’s land is for highway or railway pur-
poses. It is enough that although the land is to be
used as a right of way for a railroad, its acquisition
is so essentially a part of the project for improving a
public highway as to be for a public use.251

In the late 19th and early 20th centuries, prop-
erty was increasingly taken for reasons that had
little obvious connection to the general public’s in-
terests. This culminated in the U.S. Supreme
Court’s 1954 decision in Berman v. Parker, which
concerned condemnation of property for an urban
redevelopment project.252 In Berman, the Court
stated:

The concept of [public use] is broad and inclu-
sive…The values it represents are spiritual as well
as physical, aesthetic as well as monetary. It is
within the power of the legislature to determine that
the community should be beautiful as well as
healthy, spacious as well as clean, well-balanced as
well as carefully patrolled….253

It is not for the courts to oversee the choices of the
boundary line nor to sit in review on the size of a
particular project area. Once the question of the
public purpose has been decided, the amount and
character of the land to be taken for the project and
the need for a particular tract to complete the inte-
grated plan rests in the discretion of the legislative
branch.254

The Court explained that once something was de-
termined to fall under the legislature’s control (in
this case, zoning), the courts had no further
authority to limit the scope of the legislature’s ac-
tion on the subject.255 This effectively abdicated any
significant role for the federal courts in determin-
ing what constituted “public use.” More recently,
the U.S. Supreme Court has held that it “will not
strike down a condemnation on the basis that it
lacks a public use so long as the taking ‘is ration-
ally related to a conceivable public purpose.’”256 De-
spite the gradual return to a more favorable view of
property owners’ rights in regards to takings, there
appears to be no parallel in the realm of public use
doctrine.

For example, in United States v. Union County
16.29 Acres of Land, More or Less,257 a federal dis-
trict court reviewed a federal condemnation of land
for purposes of environmental mitigation, riprap

                                                          
251 281 U.S. at 366.
252 348 U.S. 26 (1954).
253 348 U.S. at 33, citations omitted.
254 348 U.S. at 35–36.
255 348 U.S. at 33–36.
256 Nat’l R.R. Passenger Corp. v. Boston & Maine Corp.,

503 U.S. 407 (1992).
257 35 F. Supp. 2d 773 (D. Or. 1997).

and gravel along a river, and wetlands mitigation
along Oregon Forest Highway Route 154. Finding
the proposed use rationally related to a conceivable
public purpose, specifically authorized under the
Federal Aid to Highways Act, and encouraged un-
der the federal Clean Water Act and the Endan-
gered Species Act, the court concluded, “Wetlands
mitigation is a proper public use.”258

In 2005, the U.S. Supreme Court revisited the
takings issue in the context of a city’s urban rede-
velopment efforts in Kelo v. City of New London.259

Reviewing its jurisprudence, the Court concluded
that state and local governments would be pre-
cluded from taking the property of A for the sole
purpose of giving it to B, even if just compensation
were paid.  They could not transfer property from
one to another for the purpose of conferring a pri-
vate benefit to the transferee. But a government
could legitimately transfer private property from
one owner to another if “use by the public” were the
purpose of the taking. Thus, property has long been
transferred to common carriers, such as railroads,
since the public uses the transportation corridor.260

Though the transfer at issue was not of that type—
unlike common carriers, the transferees were not
required to make their services available to the
public—the Court noted that it has long rejected
the formalistic requirement that the condemned
property be directly used by the public.261 The Court
observed that what constitutes a “public purpose”
varies regionally and evolves over time; the deter-
mination is best made by the state legislatures and
state courts, to which the federal courts owe great
deference.262 According to the Court, “our public use
jurisprudence has wisely eschewed rigid formulas
and intensive scrutiny in favor of affording legisla-
tures broad latitude in determining what public
needs justify the use of the takings power.”263

Most state courts have adopted the broad defini-
tion of “public use” articulated in Berman.264 How-
ever, in certain instances, eminent domain actions
undertaken by private firms that were granted
eminent domain powers have been successfully
challenged as not being consistent with the princi-
ple of public use.265 This rejection of the public use
                                                          

258 35 F. Supp. at 776.
259 125 S. Ct. 2655 (2005).
260 125 S. Ct. at 2661.
261 125 S. Ct. at 2662.
262 125 S. Ct. at 2664.
263 Id.
264 1 SELECTED STUDIES 49–50; see Joseph J. Lazzarotti,

Public Use or Public Abuse?, 68 UMKC L. REV. 49 (1999),
for a more complete discussion of courts’ deference to leg-
islative will on the subject as well.

265 1 SELECTED STUDIES 50.
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doctrine is particularly noticeable in efforts to ac-
quire land for private parking facilities that are
being justified on the basis of their purported bene-
fit to the public.266 Yet urban redevelopment proj-
ects that seize property for demolition and subse-
quently turn over the property to private parties
have been almost universally held to be within the
terms of “public use.”267 Takings that are made to
secure a source of income that will further a project
that has a public use are also ordinarily acceptable,
even when the property in question is not directly
put to a public use.268

Under the “related-use doctrine,” many states
have given highway departments wide latitude to
acquire real estate for highway-related activity. For
example, the Minnesota Supreme Court upheld the
condemnation of land by the state highway de-
partment for the purpose of allowing the federal
government to reconstruct a channel over a water-
way adversely impacted by construction of a bridge.
The court concluded, “While the property involved
here will serve a purpose in the general scheme of
navigation and flood control, it will also bring the
channel of the river close to the high west bank,
and thus essentially improve the public highway
system.”269

Similarly, in East Oaks Development v. Iowa De-
partment of Transportation,270 the Iowa Supreme
Court had occasion to evaluate the public use at-
tributes of condemnation of private property for
relocation of an existing recreational bikeway
threatened by a highway-widening project. Though
the court found that the state DOT had no general
eminent domain power to establish recreational
trails or bikeways, nonetheless the taking was for
the legitimate public purpose of improving “the
highway system by allowing bikers to remain on a
designated recreational trail without the necessity
of crossing or traveling upon a highly traveled
roadway.”271

                                                          
266 Compare Wilmington Parking Auth. v. Rankin, 105

A.2d 614 (Del. Ch. 1954) and City and County of S.F. v.
Ross, 279 P.2d 529 (Cal. 1955).

267 See, e.g., Rabinoff, 360 P.2d 114; David Jeffrey Co. v.
City of Milwaukee, 66 N.W.2d 362 (Wis. 1954); and Belov-
sky v. Redevelopment Auth. of Phila., 54 A.2d 277 (Pa.
1947).

268 See, e.g., Courtesy Sandwich Shop v. Port of N.Y.
Auth., 190 N.E.2d 402 (N.Y. 1963) and Lerch v. Md. Port
Auth., 214 A.2d 761 (Md. 1965).

269 Kelmar Corp. v. Dist. Court, 130 N.W.2d 130 N.W.2d
228, 233 (1964), 22 (Minn. 1964).

270 603 N.W.2d 566 (1999).
271 East Oaks, 603 N.W.2d at 568.

3. Just Compensation
Where a “taking” has occurred, the measure of

damages has been consistently held to be the con-
stitutionally required “just compensation,” meaning
that the property owner is to be put “in as good a
position [financially] as if his property had not been
taken.”272 In most instances involving real estate
acquisition, the means of calculating this figure has
been the “fair market value” rule (i.e., “what a
willing buyer would pay in cash to a willing seller”
in an arm’s length transaction at the time the tak-
ing occurred).273 This rule has often been criticized
by commentators as being unfair, particularly to
businesses, as it ignores both direct relocation and
opportunity costs.274 Indeed, the U.S. Supreme
Court has explicitly ruled that no award for conse-
quential damages resulting from a condemnation is
necessary.275

Most states generally follow the fair market
value rule as well,276 although they may also be
subject to URARPAPA guidelines if federal funds
are involved. Yet there has recently been move-
ment in some states to recognize a broader defini-
tion of just compensation.277 These state-level re-
forms have included such things as permitting
recovery of lost profits, attorney’s fees, loss of
goodwill, and other costs flowing logically from the
taking action.278 However, most states do not recog-

                                                          
272 Olson v. United States, 292 U.S. 246, 255 (1934).
273 United States v. Miller, 317 U.S. 369, 374 (1943). In

most states, and under DOT’s regulations implementing
URARPAPA, “fair market value” will also include com-
pensation for residual property that has not been taken
but has had its economic value damaged as a byproduct of
the taking. See 49 C.F.R. § 24.102(k) (2001) for DOT’s
regulation.

274 See Michael DeBow, Unjust Compensation: The Con-
tinuing Need for Reform, 46 S.C. L. REV. 579, 580–81
(1995) for a lengthy list of critics and their writings.

275 United States v. Fifty Acres of Land, 469 U.S. 24, 33
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this situation by offering limited relocation assistance to
individuals and businesses that suffer dislocation due to
certain types of federally financed activities, but its scope
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their losses. See Norfolk Redevelopment and Housing
Auth. v. Chesapeake & Potomac Tel. Co. of Virginia, 464
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L. REV. 861 (1997) (Monaco) for a detailed discussion of



2-27

nize such losses and continue to limit recovery to
fair market value with minor exceptions, such as
additional recovery for specific types of property
being forfeited or where property is taken exclu-
sively for a particular purpose.279

There are differences among the states on the is-
sue of whether just compensation is limited to the
taking of property or whether it is also recoverable
for damage to property. The federal government
and about 26 states fall into the former category
(allowing compensation for property takings only),
while about 24 states fall into the latter category
(allowing compensation for either taking or damage
to property). Another issue is whether loss of direct
access to a highway without land-locking a parcel is
a police power action not requiring compensation or
is a taking or damage that does require compensa-
tion.

For example, in National Auto Truckstops v.
State of Wisconsin DOT,280 the Wisconsin Supreme
Court overturned a lower court’s finding that rele-
gating a truck stop to access via a frontage road
during a highway reconstruction project was not a
taking subject to compensation.  In Wisconsin,
compensation is to be paid for a partial taking of
premises, such as a diminution of highway access.281

The court concluded that “The essential inquiry is
whether a change in access is ‘reasonable,’” which
is a question of fact for the jury.282 If substituted
access was reasonable, no compensation was due.
However, if substituted access was inadequate, the
court identified three methods of appraising the
value of the partial taking of commercial property:
(1) the “income approach” (focusing on the income
generated by the property); (2) the “comparable
sales approach” (comparing the sales price of com-
parable properties); and (3) the “cost approach” (the
cost of replacement).283 In de jure condemnation, the
depreciation of the value of the land caused by the

                                                                                   
Florida’s efforts to statutorily adjust its just compensation
rule.

279 DeBow at 589–90.
280 665 N.W.2d 198 (Wis. 2003).
281 National Auto, 665 N.W.2d at 204.
282 National Auto, 665 N.W.2d at 206. However, not all

courts leave the question of reasonableness to the jury.
For example, in Ginn Iowa Oil Co. v. Iowa Dep’t of
Transp., 506 F. Supp. 967 (D. Iowa 1980), concerning the
construction of a highway median in front of plaintiff’s
service station, the court concluded that the plaintiff had
failed to prove that the action ran “counter to the common
experience of mankind to such extent as to be unreason-
able.” Id. at 972.

283 National Auto, 665 N.W.2d at 207.

project for which the property is condemned gener-
ally is excluded from its valuation.284

Viewing the just compensation clause as in-
tended to make the landowner whole for any gov-
ernment taking or damage to his property, but no
more, many states have adopted a “setoff rule,”
requiring the financial injury of public construction
to be set off by the financial benefit thereof.285 The
majority approach is to classify benefits as either
general (those flowing to the public in general) or
special (those flowing uniquely to the aggrieved
property owner), allowing setoff only for the latter.

In Los Angeles County Metropolitan Transporta-
tion Authority v. Continental Development Corp.,286

the California Supreme Court jettisoned its tradi-
tional general/special setoff distinction and joined
the minority of states that have rejected the dis-
tinction on grounds that it was fundamentally diffi-
cult to determine whether a particular benefit was
special or general.  The case involved the acquisi-
tion of a narrow strip of land for construction of an
elevated light rail line. The unacquired property of
the plaintiff near the station would increase in
value, as would all surrounding property, given its
proximity to a convenient transit corridor. The
California Supreme Court noted that, in abolishing
the special/general benefits distinction, it was
joining a “respectable minority” of states that in-
cluded Illinois, Michigan, New York, New Mexico,
North Carolina, and West Virginia.287

4. Condemnation and Inverse Condemnation
There are two principal mechanisms by which an

eminent domain power (EDP), most often a gov-
ernmental entity, may take property.288 The first is
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condemnation, which is litigation initiated by a
governmental entity; the second is inverse condem-
nation, which is where a taking results from a gov-
ernmental actor’s omissions or actions.289

An action for condemnation is brought by the
EDP against the party whose property the EDP
wishes to take or whose project will otherwise in-
fringe upon the landowner’s property, but such ac-
tions are rare except where the EDP wants to ac-
quire actual possession of the property.290 More
commonly, the EDP takes steps that a property
owner perceives as infringing on his or her property
rights. The property owner may then bring an ac-
tion against the EDP either to obtain compensation
or to force the EDP to cease its activities and, if
necessary, disgorge the property if its conduct is
determined by a court to have been impermissi-
ble.291 This sort of conduct is termed an “inverse
condemnation.”292

Inverse condemnation is a “cause of action
against a governmental defendant to recover the
value of property which has been taken in fact by
[the governmental defendant], even though no for-
mal exercise of the power of eminent domain has
been attempted by the taking agency.”293 Property
owners may allege that their property has been
taken without just compensation in violation of the
Fifth and Fourteenth Amendments to the U.S.
Constitution.294 In cases of a partial takings, the
courts may impose an equitable servitude upon the
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related to takings, such as MARTA in the Fountain case,
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291 STOEBUCK & WHITMAN, supra note 289, at 526.
292 STOEBUCK & WHITMAN, supra note 289, at 526.
293 United States v. Clarke, 455 U.S. 253, 257 (1980).
294 United States v. Causby, 328 U.S. 256 (1946). Paul

Stephen Dempsey, Trade & Transport Policy in Inclement
Skies—The Conflict Between Sustainable Air Transporta-
tion and Neo-Classical Economics, 65 J. AIR L. & COM.
639, 680 (2000).

land, requiring the defendant to pay past, present,
and future damages caused by the offending nui-
sance.295

For example, in Fountain v. Metropolitan Atlanta
Rapid Transit Authority,296 a case involving an al-
leged inverse condemnation on grounds that the
Authority closed off the streets providing vehicular
access to plaintiff’s gasoline section, the Eleventh
Circuit observed, “[a] taking occurs whenever a
public entity substantially deprives a private party
of the beneficial use of his property for a public
purpose.”297 Some courts, embracing the notion of
inverse condemnation, have imposed equitable ser-
vitude on the property owners’ land, forcing offend-
ers to pay damages for past, present, and future
harm caused by the nuisance.298 Similarly, in Meku-
ria v. Washington Metropolitan Area Transit
Authority,299 inverse condemnation was found as a
result of the closure by a transit agency of a street
for 3 years as part of the construction of a new Me-
trorail station.300

                                                          
295 See generally PAUL STEPHEN DEMPSEY & LAURENCE

GESELL, AIR COMMERCE AND THE LAW 695 (2004);
Dempsey, supra note 207, at 1.

296 678 F.2d 1038 (11th Cir. 1982).
297 678 F.2d at 1043.
298 Boomer v. Atlantic Cement Co., 257 N.E.2d 870 (N.Y.

1970). Generally, temporary injuries, inconveniences,
annoyances, and discomforts resulting from the actual
construction of public improvements are not compensable,
provided that such interferences are not unreasonable. It
is often necessary to break up pavement, narrow streets,
and block ingress and egress of adjoining property when
airports are being repaired, improved, constructed, or
expanded. As one court noted,

It would unduly hinder and delay or even prevent the

construction of public improvements to hold compensable

every item of inconvenience or interference attendant upon

the ownership of private real property because of the pres-

ence of machinery, materials, and supplies necessary for

the public work which have been placed on streets adja-

cent to the improvement.

Orpheum Bldg. Co. v. S.F. Bay Area Rapid Transit
Dist., 146 Cal. Rptr. 5, 80 Cal. App. 3d 863 (1978).

299 45 F. Supp. 2d 19 (D.D.C. 1999).
300 Mekuria v. Wash. Metro. Area Transit Auth., 45 F.

Supp. 2d 19 (D.D.C. 1999). Readers interested in exam-
ining the development of inverse condemnation proceed-
ings should examine the decision of Orpheum Bldg. Co. v.
S.F. Bay Area Rapid Transit Dist., 80 Cal. App. 3d 863,
146 Cal. Rptr. 5 (Cal. Ct. App. 1978) (Orpheum). The Or-
pheum case presented a nearly identical fact pattern to
that of Merkuria; however, in the earlier case the plain-
tiffs failed to recover any of their losses. See 80 Cal. App.
3d at 866–68, 871–72, 874. The significance of the Or-
pheum case is that it was decided at the absolute peak of
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Occasionally, an action is brought for mandamus
to force the government to take property that has
been adversely impacted by governmental activity.
For example, in Shaffer v. West Virginia Depart-
ment of Transportation,301 a property owner filed
mandamus proceedings to force the state to conduct
eminent domain proceedings after his home and
garage were flooded following the construction of
highway stormwater drainage ditches and culverts.
The plaintiff pointed to a provision in the West Vir-
ginia Constitution requiring that private property
“shall not be taken or damaged for public use with-
out just compensation.”302 The West Virginia Su-
preme Court quoted from earlier cases: “If a high-
way construction or improvement project results in
probable damage to private property without an
actual taking thereof and the owners in good faith
claim damages, the West Virginia Commissioner of
Highways has a statutory duty to institute pro-
ceedings in eminent domain within a reasonable
time after completion of the work to ascertain the
amount of damages, if any, and, if he fails to do so,
after reasonable time, mandamus will lie to require
the institution of such proceedings.”303

Inverse condemnation proceedings were histori-
cally disfavored, but today they are routine,304

largely due to the expansion of “takings” to include
regulatory acts and other indirect means, which
frequently result in an EDP being unaware that a
potential taking has resulted. Such behavior by an
EDP is constitutionally permissible where the
property owner is permitted to bring an inverse
condemnation suit for recovery305 or some other
mechanism exists to assure the owner of receiving
just compensation.306 However, even where an EDP
knows that its acts will result in a potential taking,
it may decide to proceed without providing prior
notice, hearing, or compensation so long as there
exists an adequate means for obtaining just com-
pensation.307

                                                                                   
court deference to government takings actions. (The Penn
Cent. case was decided 2 1/2 months after Orpheum.)

301 542 S.E.2d 836 (W.Va. 2000).
302 W.VA. CONST. art. III, § 9.
303 Shaffer, 242 S.E.2d at 840, quoting from State ex rel

Rhodes v. W. Va. Dep’t of Highways, 187 S.E.2d 218
(1972).

304 See STOEBUCK & WHITMAN, supra note 289, at 526.
305 Fountain, 678 F.2d at 1043–44.
306 See, e.g., Monaco, supra note 278, at 897 et seq. for a

discussion of the Harris Act as an alternative means of
compensation in place of inverse condemnation.

307 See, e.g., Yearsley v. Ross, 309 U.S. 18 (1940), Hurley
v. Kincaid, 285 U.S. 95 (1932), and Stringer v. United
States, 471 F.2d 381 (5th Cir.), cert. denied, 412 U.S. 943
(1973). However, FTA does not endorse the use of inverse

In the event of either a condemnation or inverse
condemnation action, the general procedure fol-
lowed by courts is largely the same. The court will
determine whether a taking occurred and what the
remedy should be by applying several factors:

1. Whether the EDP’s act promotes the health,
safety, or morals of the public (i.e., represents a use
of the police power rather than a taking);308

2. Whether there was a physical invasion of the
property;309

3. Whether the EDP’s act is reasonably necessary
to achieve a substantial public benefit or imposes
an unduly harsh private harm;310

4. Whether the EDP’s act reflects a logical rela-
tionship between the nature of the act and its effect
on the property (the “essential nexus” test);311

5. Whether the nature and degree of the EDP’s
act is proportional to the benefit it is intended to
create or the harm it is intended to prevent (the
“rough proportionality” rule);312 and

6. The degree and period for which there is a
diminution in value of the property (including a
determination of the property’s original value). 313

Traditionally, courts focused on the final point of
the analysis, as it is unusual that a taking is suffi-
ciently complex or novel in nature as to require a
detailed examination of the other points,314 but re-
cently the “essential nexus” test has received an
increasing amount of attention.315 Certainly the
most important thing an attorney can do in prepa-
ration for a takings action is to assemble a compre-

                                                                                   
condemnation actions. No reference to “inverse condemna-
tion” or related actions is found on the FTA’s Web site. All
FTA references to property acquisition assume that emi-
nent domain or negotiation is being used to obtain the
property.

308 Mugler v. Kansas, 123 U.S. 623, 661–66 (1887).
309 505 U.S. at 1015.
310 Penn Cent., 438 U.S. at 127.
311 483 U.S. at 836–37.
312 512 U.S. at 390–91.
313 Pa. Coal Co., 260 U.S. at 413. See also First English,

482 U.S. at 316–18, 322 (“‘temporary’ takings which, as
here, deny a landowner all use of his property, are not
different in kind from permanent takings”); Lucas, 505
U.S. at 1015–19 (a taking results “where regulation de-
nies all economically beneficial or productive use of land”).

314 1 SELECTED STUDIES at 109.
315 See, e.g., Town of Flower Mound v. Stafford Estates

L.P., 71 S.W.3d 18, 30 (Tex. App. 2002).
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hensive estimation of the disputed property’s value,
supported by corroborating expert witnesses.316

A particularly grievous inverse condemnation re-
cently took place in Washington, D.C., as part of
the construction of a new Metrorail station.317 The
plaintiffs were the owners and lessees of properties
along a stretch of street that was to be excavated by
the Washington Metropolitan Area Transit
Authority (WMATA) in conjunction with the con-
struction project.318 While WMATA did formally
condemn several businesses in the construction
zone, it reassured the plaintiffs that there “would
be reasonable vehicular, pedestrian, and vendor
access for deliveries” to their properties and that
reasonable parking would be made available.319

WMATA began construction in June 1994, eventu-
ally closing the entire street to vehicles in October
of that year.320 The street did not reopen for more
than 3 years.321 While pedestrian access remained
open, it was “a circuitous, uneven [route] with
holes, depressions, and chunks of broken con-
crete.”322 At some points the sidewalk narrowed to

                                                          
316 1 SELECTED STUDIES 111. Real estate salespersons

and professional appraisers are usually the preferred
types of witnesses for actions pertaining to eminent do-
main. Barring possible conflicts of interest, witnesses in
those professions are rarely successfully challenged. See 1
SELECTED STUDIES 109 – 570-s19 for a detailed discussion
of all aspects of a condemnation or inverse condemnation
action.

317 Mekuria v. Wash. Metro. Area Transit Auth., 45 F.
Supp. 2d 19 (D.D.C. 1999). Readers interested in exam-
ining the development of inverse condemnation proceed-
ings should examine the decision of Orpheum. The Or-
pheum case presented a nearly identical fact pattern to
that of Merkuria; however, in the earlier case the plain-
tiffs failed to recover any of their losses. See Orpheum, 80
Cal. App. 3d at 866–68, 871–72, 874. The significance of
the Orpheum case is that it was decided at the absolute
peak of court deference to government takings actions.
(The Penn Cent. case was decided 2 1/2 months after Or-
pheum.)

318 45 F. Supp. 2d at 21.
319 45 F. Supp. 2d at 22.
320 45 F. Supp. 2d at 21–22.
321 45 F. Supp. 2d at 22. WMATA did construct a detour

to permit vehicles to reach the properties, but it was de-
signed in a manner that prevented most motorists from
realizing it was available. 45 F. Supp. 2d at 23. The de-
tour, by WMATA’s own admission, was also too narrow to
admit delivery trucks, despite the transit authority hav-
ing informed the plaintiffs prior to construction that the
detour would be large enough for such purposes. No
parking was provided. 45 F. Supp. 2d at 23.

322 45 F. Supp. 2d at 23.

as little as 3 ft.323 The plaintiffs filed numerous
complaints with WMATA, but no action was taken
to remedy the situation.324 Ultimately, four of the
businesses were obligated to close, while the re-
mainder suffered heavy losses and were only able
to remain open because their landlord accepted
reduced rents or even permitted them to operate for
free.325 The plaintiffs’ appraiser estimated their to-
tal losses to be over $362,600.326

While the court elected to use the Penn Central
factors to evaluate whether WMATA’s actions con-
stituted a taking, it recognized that the plaintiffs
had attempted to demonstrate that WMATA’s ac-
tions fell within the U.S. Supreme Court’s analysis
in Lucas v. South Carolina Coastal Council.327 The
court concluded, however, that it was not necessary
to use the Lucas analysis,328 suggesting that Lucas
and other recent takings cases should be under-
stood as supplemental to traditional takings juris-
prudence. First, the court briefly assessed the
character of WMATA’s actions, noting that for over
3 years direct access to the plaintiffs’ businesses
was obstructed, the detour constructed was inade-
quate, and pedestrian traffic was impeded as
well.329 The court next briskly considered the eco-
nomic impact of WMATA’s construction work, con-
cluding, “WMATA’s actions inflicted serious eco-
nomic harm on Plaintiffs’ properties and
businesses.”330 Most of the court’s energy was ex-
pended on the third Penn Central factor—invest-
ment-backed expectations.

WMATA argued that at least two of the plaintiffs
had been making minimal profits before the con-
struction began and therefore had no reasonable
investment-backed expectations.331 However, the
court characterized this as “too narrow a view” of
the matter.332 While those plaintiffs were not “eco-
                                                          

323 Id.
324 Id.
325 45 F. Supp. 2d at 26.
326 45 F. Supp. 2d at 27.
327 45 F. Supp. 2d at 28. Lucas v. S.C. Coastal Council,

505 U.S. 1003 (1992). See also Tahoe-Sierra Pres. Council
v. Tahoe Regional Planning Agency, 535 U.S. 302, 326–27;
122 S. Ct. 1465; 152 L. Ed. 2d 517 (2002), on when regula-
tory taking not triggered.

328 Id.
329 Id.
330 45 F. Supp. 2d at 28–29. The court spent a mere two

paragraphs to reach this part of the decision, relying
heavily on the evidence adduced at trial, where WMATA
itself admitted that the plaintiffs suffered large financial
losses and merely contested the amount of the loss. Mer-
kuria, 45 F. Supp. 2d at 27-–29.

331 45 F. Supp. 2d at 29.
332 Id.
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nomic successes,” the court found they were at least
recouping their costs prior to the construction, and
WMATA had promised them that access would re-
main effectively unimpeded; thus they could have
reasonably expected to continue to operate.333 The
court did, however, agree with WMATA that three
of the plaintiffs who renewed their leases during
the construction could not have had reasonable
expectations of income at that point in time.334 Yet
even here WMATA was dealt a blow, as the court
noted that WMATA had informed the public that
the project would be completed by “summer 1997,”
yet did not actually complete work and reopen the
street until December 21, 1997.335 Therefore, the
court concluded that even the plaintiffs who re-
newed their leases during construction had reason-
able investment-backed expectations, both from the
beginning of construction to the time they renewed
their leases and again from “summer 1997”336 to
December 21, 1997, when the street was in fact
reopened.337

WMATA made a final stand on the last factor—
the extent of interference with a parcel of land as a
whole, rather than a specific portion of it—but the
court showed little sympathy for the transit
authority’s arguments. WMATA argued that be-
cause two of the plaintiffs each owned multiple
buildings on a single lot and only some of those
buildings were affected by the construction, they
should be precluded from recovering.338 The court
considered WMATA’s interpretation of the factor
“overly-restrictive,” noting that the U.S. Supreme
Court in Lucas stated that a “parcel” should be de-
fined by the owner’s reasonable expectations under
state property law.339 The court observed that each
building had a separate mailing address and sepa-
rate utilities and was physically separated from
each of the other buildings, with no joint access.340

                                                          
333 Id.
334 Id.
335 Id.
336 Noting that “summer” is ordinarily understood to in-

clude the months of June, July, and August, the court
found that the midpoint of those months, July 17, would
be the expected date of completion. 45 F. Supp. 2d at 29
n.8.

337 45 F. Supp. 2d at 29.
338 45 F. Supp. 2d at 30.
339 45 F. Supp. 2d at 30 (quoting Lucas, 505 U.S. at

1016).
340 45 F. Supp. 2d at 30. Furthermore, the only reason

the buildings were now on the same lots was because the
District of Columbia had consolidated separate, yet ad-
joining, lots owned by the same person as an efficiency
measure for collecting property taxes. 45 F. Supp. 2d at
30.

Thus, the court determined that it would not be
appropriate to disqualify those two plaintiffs under
the final Penn Central factor.341 Therefore, the court
ruled that a taking had occurred, and WMATA was
obligated to pay the plaintiffs the fair rental value
of their properties, less the actual rents received,342

plus compound interest through the time the award
was to be paid.343

G. STATE AND LOCAL AUTHORITY

1. The Police Power of the States
Opposite the Supremacy Clause prohibitions
against state action lies the inherent police power
of the states.344 As one state court described it, “The
police power is an attribute of sovereignty, pos-
sessed by every sovereign state and is a necessary
attribute of every civilized government. It is inher-
ent in the states of the American Union and is not a
grant derived from or under any written Constitu-
tion.”345 The U.S. Supreme Court described the po-

                                                          
341 Id.
342 And for those plaintiffs who renewed their leases,

less the fair rental value for the period in which their
expectations were found to be unreasonable. Merkuria, 45
F. Supp. 2d at 30.

343 45 F. Supp. 2d at 30–31. WMATA does not appear to
have challenged the court’s ruling, as over 3 years have
passed with no further action on the case. Only one news
story mentioned Merkuria after the decision, and a
WMATA lawyer cited in the story “declined to comment”
on the case. See Vanessa Blum, Making D.C. Welfare Sys-
tem Work, LEGAL TIMES, Apr. 26, 1999, at 2.

344 See Dempsey, supra note 295, at 1.
345 Ex Parte Tindall, 229 P. 125, 130 (Okla. 1924) (citing

6 R.C.L. § 182, at 183):

While the term “police power” has never been specifi-

cally defined nor its boundaries definitely fixed, yet it may

be correctly said to be an essential attribute of sovereignty,

comprehending the power to make and enforce all whole-

some and reasonable laws and regulations necessary to the

maintenance, upbuilding, and advancement of the public

weal.

Another court stated:

The police power is the authority to establish such rules

and regulations for the conduct of all persons as may be

conducive to the public interest, and under our system of

government, is vested in the legislatures of the several

states of the union, the only limit to its exercise being that

the statute shall not conflict with any provision of the

state constitution, or with the Federal Constitution, or

laws made under its delegated powers.

Bagg v. Wilmington, Columbia & Augusta R.R. Co., 14
S.E. 79, 80 (N.C. 1891).
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lice power as “the power of the State…to prescribe
regulations to promote the health, peace, morals,
education, and good order of the people, and to leg-
islate so as to increase the industries of the State,
develop its resources, and add to its wealth and
prosperity.”346

Since the end of the Lochner347 era, courts have
been relatively deferential to state and local gov-
ernment in areas historically of local concern, so
long as the legislative decisions do not conflict with
federal regulation exerted under the Commerce
Clause.348 The U.S. Supreme Court has upheld local
regulation of public health, safety, and welfare
where “any state of facts either known or which
could reasonably be assumed” supported the regu-
lation.349 The Court has resorted to wholly hypo-
thetical facts to uphold the legislation, concluding
that the "day is gone when this Court uses the Due
Process Clause…to strike down state laws, regula-
tory of business and industrial conditions, because
they may be unwise, improvident, or out of har-
mony with a particular school of thought.”350 Under
the rational basis test, courts have upheld state or
local regulation where any facts actually exist or
would convincingly justify the classification if the
facts did exist, or have been urged in the classifica-

                                                          
346 Barbier v. Connolly, 113 U.S. 27, 31 (1884); N.Y. City

Transit Auth. v. Beazer, 440 U.S. 568 (1979).
347 Lochner v. New York, 198 U.S. 45 (1905). Justice

Oliver Wendall Holmes dissented, saying:

It is settled by various decisions of this court that state

constitutions and state laws may regulate life in many

ways which we as legislators might think as injudicious or

if you like as tyrannical as this, and which equally with

this interfere with the liberty to contract…. But a constitu-

tion is not intended to embody a particular economic the-

ory, whether of paternalism and the organic relation of the

citizen of the [S]tate or of laissez faire.

Id. at 75.
348 Beginning with Nebbia v. New York, 291 U.S. 502

(1934), the U.S. Supreme Court generally has been defer-
ential to the exercise of police power by the states in
regulating matters of local concern.

349 United States v. Carolene Products Co., 304 U.S. 144,
154 (1938); See also McGowan v. Maryland, 366 U.S. 420,
426 (1961) and Hold Civic Club v. City of Tuscaloosa, 439
U.S. 60, 74 (1978).

350 Williamson v. Lee Optical of Okla., 348 U.S. 483, 488
(1955). The Nevada Supreme Court has echoed this hold-
ing, concluding "[i]t is well-settled under rational basis
scrutiny that the reviewing court may hypothesize the
legislative purpose behind legislative action." Boulder City
v. Cinnamon Hills Assocs., 871 P.2d 320, 327 (Nev. 1994).

tion's defense by those who either promulgated the
regulation or argued in support of the regulation.351

In South Carolina Highway Department v.
Barnwell Brothers,352 the Supreme Court addressed
state size and length restrictions on trucks. It
found that

there are matters of local concern, the regulation of
which unavoidably involves some regulation of inter-
state commerce but which, because of their local
character and their number and diversity, may never
be fully dealt with by Congress. Notwithstanding the
Commerce Clause, such regulation in the absence of
Congressional action has for the most part been left
to the states.353

States possess inherent power to protect the
safety, health, and welfare of their citizens. Typi-
cally, such regulation does not impinge upon fun-
damental rights. The presumption against federal
preemption of state and local regulation of the
health and safety of their residents is a strong
one.354 As a consequence, the means states choose to
protect such interests are entitled to judicial defer-
ence unless

1. The means chosen do not bear a rational rela-
tionship to the ends the state seeks to achieve;355

2. The regulation impermissibly affects interstate
commerce;356 or

                                                          
351 Briscoe v. Prince George's County Health Dep’t, 593

A.2d 1109 (Md. 1991); Dep’t of Transp. v. Armacost, 474
A.2d 191, 201 (Md. 1984); Furgeson v. Skrupa, 372 U.S.
726, 729–31 (1963).

352 303 U.S. 177 (1938).
353 303 U.S. at 185. In Barnwell, the U.S. Supreme

Court held that in determining whether a state regulation
is constitutional, the test is "whether the state legislature
in adopting regulations such as the present has acted
within its province, and whether the means of regulation
chosen are reasonably adapted to the end sought." (citing
Stephenson v. Binford, 287 U.S. 251, 272 (1932)). In re-
solving the latter inquiry, "the courts do not sit as Legisla-
tures…[to weigh] all the conflicting interests.” “[Fairly]
debatable questions as to [a regulation's] reasonableness,
wisdom and propriety are not for the determination of
courts, but for the legislative body." The court must assess
"upon the whole record whether it is possible to say that
the legislative choice is without rational basis." 303 U.S.
at 190–93. "[T]he Court has been most reluctant to invali-
date under the Commerce Clause state regulation in the
field of safety where the propriety of local regulation has
long been recognized [citing cases]." Raymond Motor
Transp. v. Rice, 434 U.S. 429, 443 (1978).

354 California v. ARC Am. Corp., 490 U.S. 93, 101 (1989);
Bizzard v. Roadrunner Trucking, 966 F.2d 777, 780 (3d
Cir. 1992).

355 See, e.g., Dallas v. Stanglin, 490 U.S. 19 (1989).
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3. The regulation discriminates against nonresi-
dents.357

In Southern Pacific Co. v. Arizona,358 the Su-
preme Court held that “the states [have] wide scope
for the regulation of matters of local state concern,
even though it in some measure affects the com-
merce, provided it does not materially restrict the
free flow of commerce across state lines, or inter-
fere with it in matters with respect to which uni-
formity of regulation is of predominant national
concern.”359 This was a case in which the Supreme
Court held that state limitations on train lengths
were an unreasonable burden on interstate com-
merce. Similarly, in Hendrick v. State of Mary-
land,360 the Court held that state regulation of the
highways has long been recognized as “an exercise
of the police power uniformly recognized as be-
longing to the States and essential to the preserva-
tion of the health, safety and comfort of their citi-
zens….”

Although in Kassel v. Consolidated Freightways
Corp.,361 the U.S. Supreme Court struck down truck
length regulations on grounds that they failed to
advance safety concerns and were therefore an un-
reasonable burden on interstate commerce, the
Court acknowledged:

                                                                                   
356 See, e.g., Camps Newfound/Owatonna v. City of

Harrison, 520 U.S. 564 (1997).
357 See, e.g., Turner v. Maryland, 107 U.S. 38 (1882).
358 325 U.S. 761 (1945).
359 In Southern Pac. Co. v. Ariz. ex. rel Sullivan, 325

U.S. 761 (1945), a case in which the Supreme Court held
that state limitations on train lengths were an unreason-
able burden on interstate commerce, the Court neverthe-
less observed

the states [have] wide scope for the regulation of matters

of local state concern, even though it in some measure af-

fects the commerce, provided it does not materially restrict

the free flow of commerce across state lines, or interfere

with it in matters with respect to which uniformity of

regulation is of predominant national concern.

The Court noted that in Barnwell, "The fact that [the
regulation of highways] affect alike shippers in interstate
and intrastate commerce in great numbers, within as well
as without the state, is a safeguard against regulatory
abuse." Id.

360 235 U.S. 610, 622 (1915).
361 Kassel v. Consol. Freightways Corp. of Del., 450 U.S.

662, 67 L. Ed. 2d 580, 101 S. Ct. 1309 (1981). In this case,
the Supreme Court struck down truck length regulations
on grounds that they failed to advance safety concerns
and were therefore an unreasonable burden on interstate
commerce.

[A] State’s power to regulate commerce is never
greater than in matters traditionally of local con-
cern. For example, regulations that touch upon
safety—especially highway safety— are those that
“the Court has been most reluctant to invalidate.'”
Indeed “if safety justifications are not illusory, the
Court will not second-guess legislative judgment
about their importance in comparison with the re-
lated burdens on interstate commerce.” Those who
would challenge such bona fide safety regulations
must overcome a “strong presumption of validity.”'362

In Kassel, the Court invalidated Iowa’s restric-
tion on twin trailer vehicles as an undue burden on
interstate commerce, just as it had previously done
with regard to Wisconsin’s prohibition in Raymond
Motor Transportation v. Rice.363 These decisions and
Wisconsin’s reaction to them (i.e., designating a
system for their operation), led to federal National
Network designation of routes on which longer com-
binations of truck tractors and semitrailers may op-
erate.364

2. Interaction Between State Police Power and the
Commerce Clause

a. State Economic Regulation of Transportation

The need to regulate interstate commerce was one
of the principal reasons the Nation came together
to replace the Articles of Confederation with the
Constitution. Article I, Section 8 of the U.S. Consti-
tution vests in Congress the “power to regulate
commerce with foreign nations, and among the sev-
eral states, and with the Indian tribes.”365

State and local regulatory institutions may exer-
cise “public utility” regulatory functions over public
and private common and contract carriers. For ex-
ample, they may regulate entry into the market-
place under “public convenience and necessity” and
“fit, willing and able” standards,366 and require that
rates be filed in tariffs and be “just and reasonable”
and “nondiscriminatory.”367 Under their police pow-
ers, state regulatory bodies may also regulate
safety of vehicles (their age, inspection, mainte-
                                                          

362 Kassel, 450 U.S. at 670 (citing Raymond Motor
Transp. v. Rice, 434 U.S. 429 (1978), and Bibb v. Navajo
Freight Lines, 359 U.S. 520 (1959)).

363 Raymond Motor Transp. v. Rice, 434 U.S. 429, 54 L.
Ed. 2d 664, 98 S. Ct. 787 (1978).

364 The federal government mandates the minimum sys-
tem. 49 U.S.C. § 31111, and 23 C.F.R. pt. 658.

365 U.S. CONST. art I, § 8.
366 PAUL DEMPSEY & WILLIAM THOMS, LAW & ECONOMIC

REGULATION IN TRANSPORTATION 49–150 (1986); Paul
Dempsey, Taxi Industry Regulation, Deregulation, and
Reregulation: The Paradox of Market Failure, 24 TRANSP.
L.J. 73 (1996).

367 DEMPSEY & THOMS, supra note 366, at 161–206.
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nance, and repair); drivers (age and qualifications);
and companies (financial and insurance require-
ments).368 The U.S. Supreme Court has noted that
the Commerce Clause is both a “prolific [source] of
national power and an equally prolific source of
conflict with legislation of the [states.]”369

Three 19th century decisions of the Supreme
Court were instrumental in defining Congress’s
power over interstate commerce, and gave impetus
to federal economic regulation.

Gibbons v. Ogden370 addressed the question of
whether the State of New York could grant a mo-
nopoly franchise to operators of steamboats in New
York waters and prohibit others from entering the
trade. Aaron Ogden, who had been assigned the
monopoly franchise (earlier granted to Robert
Livingston and Robert Fulton), argued that the
constitutional phrase “commerce” referred only to
the purchase and sale of goods and did not compre-
hend navigation. The court disagreed, concluding
that commerce included “every species of commer-
cial intercourse” between states, or between the
United States and foreign nations, including navi-
gation, and that such commerce was subject to the
exclusive regulatory province of Congress.

Munn v. Illinois371 addressed the fundamental is-
sue of whether private property was under the ex-
clusive control of its owners, or whether certain
enterprises were of such character as to become
quasi-public institutions, in which the people had
an interest. The case involved the question of
whether Illinois could properly regulate the rates of
grain storage elevators within the state. In Munn,
managers and lessees of grain storage elevators in
Chicago were prosecuted for ignoring state licens-
ing and rate-setting statutes. The defendants ar-
gued that the state had no right to infringe on their
economic freedom through such regulations and
that the state law was inconsistent with the com-
merce clause of the U.S. Constitution.372 The Su-
preme Court held that private property used in a
manner affecting the general community becomes
“clothed with a public interest” and subject to con-
trol “by the public for the common good.”373 Hence, a

                                                          
368 See, e.g., Dempsey, supra note 366, at 73, 77–86.
369 H.P. Hood & Sons v. Du Mond, 336 U.S. 525, 534

(1949).
370 9 Wheat. 1, 6 L. Ed. 23 (1824).
371 94 U.S. 113 (1876).
372 Id. at 119.
373 Id. at 126. Although Munn did not directly involve

rail carriers, subsequent decisions applied this principle to
railroads. See, e.g., Winona & St. P.R.R. v. Blake, 94 U.S.
180 (1876) (railroad rates subject to regulation by Minne-
sota legislature); Peik v. Chicago & Nw. Ry., 94 U.S. 164
(1876) (railroad rates subject to ceilings prescribed by

state government could regulate private property
dedicated to a public use. The Court also noted that
regulation of the grain elevators was a domestic
concern and therefore found that the state was free
to exercise its governmental powers over such a
concern, “even though in so doing it [might] indi-
rectly operate upon commerce outside its immedi-
ate jurisdiction.”374 Thus, the state’s power to regu-
late would be restricted only when Congress itself
enacted legislation dealing with interstate rate
regulations. Said the court:

[I]t has been customary in England from time im-
memorial, and in this country from its first coloniza-
tion, to regulate ferries, [and] common carri-
ers…and, in so doing, fix a maximum charge to be
made for the services rendered….

[W]hen private property is “affected with a public in-
terest, it ceases to be juris privati only.” Property
does become clothed with a public interest when
used in a manner to make it of public consequence,
and affect the community at large…. [Common car-
riers stand] in the very “gateway of commerce,” and,
take a toll from all who pass. Their business most
certainly “tends to a common charge, and is be-
com[ing] a thing of public interest and use.”375

Hence, a state government may regulate private
property dedicated to a public use. But the real
catalyst for federal legislation establishing eco-
nomic regulation over common carriers was the
case of Wabash, St. Louis and Pacific Railway v.
Illinois,376 issued in 1886. In Wabash, the U.S. Su-
preme Court struck down an Illinois law regulating
interstate rail rates as unconstitutional. Although
numerous bills proposing federal railroad regula-
tion were introduced into Congress prior and sub-
sequent to Munn,377 Congress did not feel compelled
to act until the Court decided Wabash.378

In Wabash, the Court held unconstitutional an
Illinois law that prohibited a rail carrier from
charging the same or higher rate for transporting
the same commodity over a lesser distance than

                                                                                   
Wisconsin legislature); Chicago, B. & Q.R.R. v. Iowa, 94
U.S. 155 (1876) (railroads engage in public employment
and affect public interest; rates subject to legislative con-
trol).

374 Munn v. Illinois, 94 U.S. 113, 135 (1876).
375 Munn, 94 U.S. at 125–26, 132. Although Munn dealt

with grain elevators, the principle announced therein was
subsequently extended to railroads. See C B & Q R Co. v.
Iowa, 94 U.S. 155 (1876), Ruggles v. Illinois, 108 U.S. 526
(1883), and Illinois Central v. Illinois, 108 U.S. 541 (1883).

376 118 U.S. 557 (1886).
377 Between 1868 and 1886, Congress considered ap-

proximately 150 bills and resolutions. Harris, Introduc-
tion, Symposium on the Interstate Commerce Commission,
31 GEO. WASH. L. REV. 1, 11 (1962).

378 118 U.S. 557 (1886).
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over a greater distance in the same direction. The
Supreme Court of Illinois had conceded that the
statute might affect interstate commerce, but ruled
that the state legislature was free to act until Con-
gress exercised its power to regulate interstate rail
traffic.379 In overturning the state court’s ruling, the
U.S. Supreme Court recognized that Congress had
not enacted legislation in this area, yet focused on
the oppressive conditions that would be imposed on
carriers if the individual states regulated interstate
transportation within their borders. The Court em-
phasized that the framers of the Constitution had
vested in Congress the sole authority to regulate
interstate commerce: “the right of continuous
transportation from one end of the country to the
other is essential in modern times to that freedom
of commerce from the restraints which the state
might choose to impose upon it.”380

Wabash appeared to state a conclusion contrary
to that expressed in Munn. The Court was holding
that even when Congress had not exercised its ju-
risdiction under the Commerce Clause of the Con-
stitution, the state could not regulate businesses
operating in interstate or foreign commerce.381 Un-
der the dormant Commerce Clause, 382 the Court
held that even in the absence of federal regulation,
the states could not regulate the interstate rates of
the railroads.383 Because nearly three-fourths of the
commodities shipped at the time were transported
in interstate commerce, which was rendered im-
mune from state control, the Wabash decision be-
came a powerful stimulus for federal legislation,
leading to the creation of the Interstate Commerce
Commission (ICC) in 1887.384 Under the notion that

                                                          
379 Id. at 566.
380 Id. at 572–73.
381 Id. at 577.
382 In Leisy v. Hardin, 135 U.S. 100 (1890), the U.S. Su-

preme Court held:

Whenever…a particular power of the general govern-

ment is one which must necessarily be exercised by it, and

Congress remains silent…the only legitimate conclusion is

that the general government intended that power should

not be affirmatively exercised, and the action of the States

cannot be permitted to effect that which would be incom-

patible with such intention. Hence, inasmuch as interstate

commerce, consisting in the transportation…of commodi-

ties is national in character, and must be governed by a

uniform system, so long as Congress does not pass any law

to regulate it, or allowing the states to do so, it thereby in-

dicates its will that such commerce shall be free and un-

trammeled.

Leisy v. Hardin, 133 U.S. 100 (1890).
383 118 U.S. at 572–73.
384 Initially, Congress conferred upon the ICC the power

to ensure that rail rates were "just and reasonable," and

congressional power was plenary and exclusive, the
dormant Commerce Clause continued to preempt
state regulation of interstate commerce for some
time.

In upholding the power of a state to regulate in-
terstate ferries, the U.S. Supreme Court, in Port
Richmond and Bergen Point Ferry Co. v. Board of
Chosen Freeholders of Hudson County,385 distin-
guished Wabash as focusing on the interstate char-
acter of

railroad transportation, which might extend not only
from one State to another but through a series of
States, or across the Continent, and the conse-
quences which would ensue if each State should un-
dertake to fix rates for such portions of continuous
interstate hauls as might be within its territory, the
conclusion was reached that “this species of regula-
tion” was one “which must be, if established at all, of
a general and national character” and could not be
“safely and wisely remitted to local rules.”386

Ferries were of a different character, for they
“are simply means of transit from shore to shore.
These have always been regarded as instruments of
local convenience which, for the proper protection
of the public, are subject to local regulation.”387

So, too, was economic regulation extended to
transit companies. In Honolulu Rapid Transit &
Land Company v. Territory of Hawaii,388 the U.S.
Supreme Court held,

The business conducted by the Transit Company is
not purely private. It is of that class so affected by a
public interest that it is subject, within constitu-
tional limits, to the governmental power of regula-
tion. This power of regulation may be exercised to
control, among other things, the time of the running
of cars. It is a power legislative in its character and
may be exercised directly by the legislature itself.
But the legislature may delegate to an administra-

                                                                                   
in 1920 added a requirement that no new rail lines should
be built unless the applicant satisfied the "public conven-
ience and necessity" (Paul Stephen Dempsey, Transporta-
tion: A Legal History, 30 TRANSP. L.J. 235, 272–73 (2003)).

385 234 U.S. 317 (1914). The Supreme Court held that
state regulation of commuter ferries between New York
and New Jersey did not violate the commerce clause. To-
day, economic regulation by states undergoes rational
basis review.

386 234 U.S. at 330–31.
387 Port Richmond, 234 U.S. at 331. But see Covington &

Cincinnati Bridge Co. v. Kentucky, 154 U.S. 204 (1894),
which held that a state could not impose a toll upon an
Interstate bridge on persons both entering and leaving the
state without unduly infringing federal Commerce Clause
power.

388 211 U.S. 282 (1908).



2-36

tive body the execution in detail of the legislative
power of regulation.389

By the mid-1920s, 33 states regulated motor
freight transport, and 43 regulated bus companies.
But the U.S. Supreme Court in 1925 handed down
a decision that stripped the states of their ability to
regulate interstate movements.390  At issue in Buck
v. Kuykendall391 was the denial by the State of
Washington of a motor common carrier’s applica-
tion for operating authority on the ground that the
routes were adequately served by four connecting
auto stage lines and frequent steam rail service.392

Although the Supreme Court recognized that a
state legitimately may constrain interstate trans-
portation in order to promote safety or conservation
of the highways, the Court concluded that states
could not obstruct the entry of motor carriers into
interstate commerce for purposes of prohibiting
competition.393 Prior to this decision, 40 states had
denied the use of their highways to motor carriers
operating without certificates of public convenience
and necessity.394 The ruling in Buck prohibited state
controls on entry for motor carriers engaged in in-
terstate commerce.395 Nonetheless, the Court recog-
nized an appropriate role for the states: “With the
increase in number and size of the vehicles used on
a highway, both the danger and the wear and tear
grow. To exclude unnecessary vehicles—particu-
larly the large ones commonly used by carriers for
hire—promotes both safety and economy. State
regulation of that character is valid.”396

Congress subjected motor carriers to economic
regulation (including the requirement that rates be
"just and reasonable" and entry be consistent with
the "public convenience and necessity") in 1935.
The states continued to regulate their intrastate
activities until the mid-1990s.397 Such economic

                                                          
389 211 U.S. at 290–91.
390 See Buck v. Kuykendall, 267 U.S. 307 (1925).
391 267 U.S. 307 (1925).
392 Id. at 313.
393 Id. at 315–16.
394 Webb, Legislative and Regulatory History of Entry

Controls on Motor Carriers of Passengers, 8 TRANSP. L.J.
91, 92 (1976).

395 See, e.g., Panhandle Eastern Pipe Line Co. v. Mich.
Pub. Service Comm’n, 44 N.W.2d 324 (Mich. 1950).

396 267 U.S. 307 at 315 (1925).
397 The rationale for economic regulation of common car-

riers was expressed by one court as follows:

The primary consideration for requiring motor carriers

to secure [certificates of public convenience and necessity]

is “to promote good service by excluding unnecessary com-

peting carriers.” …The practical necessity for regulation of

this and similar business affected with a public inter-

est…is to promote public interest by preventing waste….

regulation was challenged on due process grounds.
As described below, applying the rational basis test,
these statutes were almost universally upheld.

b. State Safety Regulation of Transportation

Although the regulation of highway safety falls
within the state’s police power, it cannot legiti-
mately be employed to advance the interests of in-
state vis-à-vis an out-of-state carriers. In Kassel v.
Consolidated Freightways,398 the U.S. Supreme
Court noted that state regulation of highway safety
is an important part of state police power, an area
the Court has been most reluctant to invalidate on
dormant Commerce Clause grounds. Nevertheless,
in Kassel, the Court did precisely that, striking
down Iowa’s prohibitions on the use of 65-ft double-
trailer trucks upon its highways, as it had in Ray-
mond Motor Transportation v. Rice,399 with respect
to Wisconsin’s prohibition. In both cases, the Court
found the safety justification to be illusory and a
significant impairment of interstate commerce. The
court also found the “special deference” normally
accorded state highway safety regulation to be un-
warranted where local economic interests suffer
less burden vis-à-vis out-of-state interests from
such regulation because of specially tailored ex-
emptions from their application favoring local in-
terests.400 In Kassel, the Court concluded that, in-
stead of being motivated that 65-ft doubles were
less safe than 550-ft singles, the state instead
“seems to have hoped to limit the use of its high-
ways by deflecting some through traffic,”401 thereby
imposing an impermissible burden on interstate
commerce, for which “the deference traditionally
accorded a State’s safety judgment is not war-
ranted.”402

                                                                                   
The introduction in the United States of the certificate of

public convenience and necessity marked the growing con-

viction that under certain circumstances free competition

might be harmful to the community, and that, when it was

so, absolute freedom to enter the business of one's choice

should be denied…. It is true that certified carriers benefit

from the restricted competition, but this is merely inciden-

tal in the solution of the problem of securing adequate and

permanent service by the avoidance of useless duplication

with its consequent impairment of service and increase of

rates charged the public. The public interest is paramount.

In re Dakota Transp., Inc., 291 N.W. 589 (S.D. 1940),
quoting Justice Brandeis' dissenting opinion in New State
Ice Co. v. Liebman, 285 U.S. 262.

398 450 U.S. 662 (1981).
399 434 U.S. 429 (1978).
400 434 U.S. at 444 n.18; 450 U.S. at 675–76.
401 450 U.S. at 677.
402 450 U.S. at 678.
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In Kassel, the Court observed that the state
regulation significantly burdened interstate com-
merce:

Iowa’s law substantially burdens interstate com-
merce. Trucking companies that wish to continue to
use 65-foot doubles must route them around Iowa or
detach the trailers of the doubles and ship them
separately. Alternatively, trucking companies must
use the smaller 55 foot singles or 60-foot doubles
permitted under local law. Each of these options en-
genders inefficiency and added expense.403

If, indeed, the burden of state regulation of
trailer lengths is so severe, one wonders why Con-
gress had not yet exercised its plenary powers un-
der the Commerce Clause to promulgate a uniform
nationwide statute governing trailer lengths, for
Article I, Section 8 confers such power upon Con-
gress, not the courts. By striking down state stat-
utes by means of the unexercised Commerce
Clause, the courts arguably exercise power re-
served to the legislative branch by the Constitu-
tion. The Commerce Clause, after all, explicitly
gives to Congress, not the courts, the power to
regulate interstate commerce.404

Statutes that impose greater burdens on out-of-
state carriers than in-state motor carriers violate
the Commerce Clause. Thus, the Supreme Court, in
American Trucking Assns v. Scheiner,405 struck
down a flat tax on motor carriers because it fell
disproportionately on out-of-state carriers who are
likely to drive fewer miles on state highways than
in-state carriers.406 Nebraska was also held to have
violated the Commerce Clause by imposing retalia-
tory taxes on tractors and trailers registered in
other states.407 The Illinois splash guard require-
ment for trucks was held to have violated the
Commerce Clause because it conflicted with mud-
guard regulations of other states, and placed too
great a burden on motor vehicles crossing state
lines.408

                                                          
403 Kassel, 450 U.S. at 674. However, Texas size and

weight limits on trucks were upheld as a legitimate exer-
cise of state police power and constitutional in Sproles v.
Binford, 286 U.S. 374 (1932).

404 See Kassel, 450 U.S. at 690–91 (Rehnquist, J., dis-
senting), and Am. Trucking Ass’ns, 496 U.S. at 202–24
(Scalia, J., concurring).

405 483 U.S. 266 (1987).
406 In Am. Trucking Ass’ns v. Smith, 496 U.S. 167

(1990), the Court took some of the sting out of this conclu-
sion by deciding to apply its doctrine prospectively only.

407 Dennis v. Higgins, 498 U.S. 439 (1991).
408 Bibb v. Navajo Freight Lines, 359 U.S. 520 (1959).

3. Interaction of State Police Powers and the Due
Process Clause
As noted above, the question of whether a state
may regulate business practices consistent with the
due process obligations of the Fourteenth Amend-
ment was addressed early on by the Supreme Court
in Munn v. Illinois,409 in which the court upheld
state regulation of grain elevator rates. The court
observed that the critical test was whether the
"private property is 'affected with a public interest,'
[for when] one devotes his property to a use in
which the public has an interest, he, in effect,
grants to the public an interest in that use, and
must submit to be controlled by the public for the
common good." Under Munn, once business was
determined to be clothed with a public interest,
"the legislature was free to impose whatever rate
regulations seemed to it desirable."410 Other courts
have noted that, "It is laid down as a fundamental
principle that persons engaged in occupations in
which the public have an interest or use may be
regulated by statute."411

Lochner v. New York,412 a decision that struck
down maximum hours regulations for bakers, inau-
gurated a period from 1905 until 1934 in which the
Supreme Court invalidated approximately 200 eco-
nomic regulations, principally under the Due Proc-
ess Clause of the Fourteenth Amendment. Lochner
inaugurated a period when the Court, under the
doctrine of substantive or economic due process,
reviewed the constitutionality of state and federal
legislation against claims that it arbitrarily, unnec-
essarily, or unwisely interfered with the individ-
ual's liberty of contract.  During the Lochner era,
the Court upheld regulation if it believed the regu-
lation truly necessary to protect the health, safety,
or morals of the public, but struck down the regula-
tion if the Court perceived it designed to readjust
the market in favor of one party over another.413

One source described Lochner as "one of the most
condemned cases in United States history and has
been used to symbolize judicial dereliction and
abuse."414

The Lochner era came to an end with the Su-
preme Court's decision in Nebbia v. New York.415 In
Nebbia, the Court upheld a law that set minimum

                                                          
409 94 U.S. 113 (1876).
410 D. BOIES & P. VERKUIL, PUBLIC CONTROL OF

BUSINESS 103 (1977).
411 Ex Parte Tindall, 229 P. 125 (Okla. 1924).
412 198 U.S. 45 (1905).
413 GEOFFREY STONE, LOUIS SEIDMAN, CASS SUNSTEIN &

MARK TUSHNET, CONSTITUTIONAL LAW (1986).
414 B. SIEGAN, ECONOMIC LIBERTIES AND THE

CONSTITUTION 23 (1980).
415 291 U.S. 502 (1934).
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prices for milk in order to ensure that producers
received a reasonable return for their labor and
investment, as a prophylactic against milk con-
tamination.416

Since the end of the Lochner era, courts have
been extremely deferential to legislative decisions
in areas of economic regulation. Where neither a
fundamental right nor a suspect class is involved,
the legislative decision withstands constitutional
assault where the "classification is based on ra-
tional distinctions and bears a direct and real rela-
tion to the legislative object or purpose of the leg-
islation."417 Thus, the Supreme Court has held, "if
our recent cases mean anything, they leave debat-
able issues as respects business, economic, and so-
cial affairs to legislative discretion."418

                                                          
416 Referring to Munn's insistence that property can be

regulated only if "affected with a public interest,” the
Court observed that this phrase "means no more than an
industry, for adequate reason, is subject to control for the
public good." The Court held:

The Fifth Amendment, in the field of federal activity,

and the Fourteenth, as respects state action, do not pro-

hibit government regulation for the public welfare. They

merely condition the exertion of the admitted power, by se-

curing that the end shall be accomplished by methods con-

sistent with due process. And the guaranty of due process,

as has often been held, demands only that the law shall

not be unreasonable, arbitrary or capricious, and that the

means selected shall have a real and substantial relation

to the object sought to attained. …[The] Constitution does

not guarantee the unrestricted privilege to engage in a

business or to conduct it as one pleases….

So far as the requirement of due process is concerned,

…a state is free to adopt whatever economic policy may

reasonably be deemed to promote public welfare, and to

enforce that policy by legislation adapted to its purpose.

The courts are without authority either to declare such

policy, or, when it is declared by the legislature, to over-

ride it…. [If] the legislative policy be to curb unrestrained

and harmful competition…[it] does not lie within the

courts to determine that the rule is unwise. …Times with-

out number we have said that the legislature is primarily

the judge of the necessity of such an enactment, that every

possible presumption is in favor of its validity, and that

though the court may hold views inconsistent with the

wisdom of the law, it may not be annulled unless palpably

in excess of legislative power.

Id. at 525, 527, and 537–38.
417 Old South Duck Tours v. Mayor and Aldermen of the

City of Savannah, 2000 Ga. LEXIS 700 (Oct. 10, 2000),
citing Love v. State, 517 S.E.2d 53 (Ga. 1999).

418 Day-Bright Lighting v. Missouri, 342 U.S. 421 (1952).
As noted above, many states began to regulate railroads
in the 19th century, and motor carriers in the 1920s. Such
economic regulation was challenged on due process

                                                                                   
grounds. For example, in a Montana case, an aggrieved
carrier argued:

The state cannot, under the guise of the regulation of

the use of the highways, regulate the business of those

who use the highways. A permit to use the highway may

be required, a tax may be charged, but the business of

those who use the highway cannot be regulated to the ex-

tent that it is prohibited. The commission in this case did

not attempt to forbid the plaintiff from using the highways

because of the size of his trucks, or the reckless manner in

which he operates his trucks, or because of excessive speed

that he travels on the highways, but because of the fact

that if he is permitted to operate, some common carriers

assert that their business will be deprived of some of their

traffic.

Barney v. Bd. of R.R. Comm’rs, 1932 Mont. LEXIS 7,
10, 17 P.2d 82 (Mont. 1932). The Montana Supreme Court
disagreed, holding:

The power to select, limit, and prohibit uses of the

highways by carriers for hire, which is implied in the re-

quirement of a certificate of public convenience and neces-

sity, is justified both as a regulation of the business, and

as a regulation for the protection and safety of the high-

ways. There is thereby no unequal protection of law, but a

reasonable classification. Complainant does not show that

it is likely to be deprived of any liberty or property without

due process of law, but only of a privilege on a highway to

which he has no constitutional or statutory right.

Id. quoting S. Motorways v. Perry, 39 F.2d 145, 147
(D.C.). Similarly, the Oklahoma Supreme Court upheld
the constitutionality of its state's regulation of motor car-
riers:

The principle applied in the regulation of the use of the

highways for private enterprise rests upon public conven-

ience and public necessity, a principle recognized and in

large degree applied by the national government in placing

the control and regulation of the railroads of the country in

the hands of the Interstate Commerce Commission….

It was upon this theory and the application of this prin-

ciple that this court… held that the state was within the

rightful exercise of its police power in the regulation of the

use of the highways in sustaining the constitutionality of

the law here again challenged, and denied that it in any-

wise was in contravention of either the Fourteenth

Amendment to the federal Constitution as in abridgment

of any right or privilege of the citizen, or in deprivation of

property without due process of law, or in denial to the

citizen of the equal protection of the law. …

The Fourteenth Amendment to the Constitution of the

United States does not destroy the power of the states to

enact police regulations as to the subjects within their con-

trol. …418

Barbour v. Walker, 259 P. 552 at 554 (Okla. 1927), cit-
ing Barbier v. Connolly, 113 U.S. 27. The Virginia Su-
preme Court agreed with the notion that states may law-
fully prescribe the use of its highways, saying,
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The U.S. Supreme Court has concluded:

[I]t is up to the legislatures, not courts, to decide on
the wisdom and utility of legislation. There was a
time when the Due Process Clause was used by this
Court to strike down laws which were thought un-
reasonable, that is, unwise or incompatible with
some particular economic or social philoso-
phy…[That doctrine] has long since been dis-
carded…[It] is now settled that States “have power
to legislate against what are found to be injurious
practices in their internal commercial and business
affairs, so long as their laws do not run afoul of some
specific federal constitutional prohibition….”419

Applying the rational basis test, the Supreme
Court has held that a statutory classification is to
be struck down only if the means chosen by the
legislature are "wholly irrelevant to the achieve-
ment of the State's objective."420

Where a state has decided to regulate a business,
the judicial focus is on the application of the regu-
lation—whether the regulation is reasonable and
its decision not arbitrary or capricious.421 “The exer-
cise by a state of its police powers will not be inter-
fered with by the Courts unless such exercise is of
an arbitrary nature having no reasonable relation
to the execution of lawful purposes.”422 Where a
regulation is subject to rational basis review, most

                                                                                   
notwithstanding the constitutional guarantees…no private

individual, firm, or corporation has any right to use the

public highways in the prosecution of the business of a

common carrier for hire without the consent of the State;

that such consent may be altogether withheld or granted

as a privilege upon such terms and conditions as the State

may prescribe in the exercise of its police power; and that

in such exercise of the police power there may be limita-

tions and conditions, and thereby discriminations made

between those to whom the privilege is granted and de-

nied, provided the discriminations are based on some rea-

sonable classification which is not purely arbitrary, does

not disclose personal favoritism or prejudice, and is fair

and just.

Gruber v. Commonwealth, 125 S.E. 427 (Va. 1924).
419 Ferguson v. Skrupa, 372 U.S. 726 at 729–30 (1963).
420 McGowan v. Maryland, 366 U.S. 420, 425 (1961);

McDonald v. Board of Election Comm’rs, 394 U.S. 802,
809 (1969).

421 Bluefield Tele. Co. v. Pub. Serv. Comm’n, 135 S.E.
833 (W.Va. 1926). Long Motor Lines v. S.C. Pub. Serv.
Comm’n, 103 S.E.2d 762 (S.C. 1958).

422 Long Motor Lines v. S.C. Pub. Serv. Comm’n, 103
S.E.2d 762 (S.C. 1958), citing Jones v. City of Portland,
245 U.S. 217. See also In re Dakota Transp., 291 N.W. 589
(S.D. 1940): "the reviewing court cannot substitute its
judgment for that of the Commission and disturb its
finding where there is any substantial basis in the evi-
dence for the finding or where the order of the Commis-
sion is not unreasonable or arbitrary."

states accord it a “strong presumption of constitu-
tionality and a reasonable doubt as to its constitu-
tionality is sufficient to sustain it.”423

4. Interaction of State Police Power and the
Contracts Clause
Article 1, Section 10 of the Constitution provides, in
part, “No State shall…pass any…Law impairing
the Obligation of Contracts….”424 When transit
services were provided by private firms, this clause
spurred litigation between transit companies and
their regulators or municipal governments. As
transit began to be provided by public entities, the
clause became less relevant, for the provider and
the regulator were, in essence, part and parcel of
the government. Hence, it deserves only brief men-
tion here, for its historical contribution to the law.

In City of Cleveland v. Cleveland City Railway
Company,425 the U.S. Supreme Court held that the
Contracts Clause was violated when a city ordi-
nance attempted to set transit fares at levels differ-
ent from those previously agreed to contractually.
The court found the ordinance “impaired the obli-
gations of contracts entered into by the City of
Cleveland fixing the rate of fare to be charged on
the lines of railroad operated by the complain-
ant….”426 Conversely, in Underground Railroad of
New York v. the City of New York,427 where a pre-
existing subway complained that the city had
granted exclusive property rights owing to it to a
new transit company, the Court found that no right
was violated because the property rights com-
plained of were never vested; therefore the com-
plainant had no contract rights that were im-
paired.428

5. Tenth Amendment Limits on Federal Power
The Tenth Amendment of the U.S. Constitution
provides: “The powers not delegated to the United
States by the Constitution, nor prohibited by it to
the States, are reserved to the States respectively,
or to the people.” On its face, the Amendment
would seem to limit the federal government to
enumerated powers explicitly conferred in the Con-
stitution, leaving to the states and the people all of
the remaining power. In practice, however, this

                                                          
423 Briscoe v. Prince George's County Health Dep’t, 593

A.2d 1109, 1113 (Md. 1991), quoting State v. Good Sa-
maritan Hosp., 473 A.2d 892.

424 U.S. CONST., § 10, provides that, “No State
shall…pass any…law impairing the Obligation of Con-
tracts, ….”

425 194 U.S. 517 (1904).
426 194 U.S. at 538.
427 193 U.S. 416 (1904).
428 193 U.S. at 430.
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Amendment has done little to circumscribe broad
and growing federal power. Nonetheless, the Su-
preme Court’s short-lived flirtation with the Tenth
Amendment as a potential limitation on federal
power arose in a transportation context.

Originally, the wage and overtime provisions of
the Fair Labor Standards Act of 1938 (FLSA)429 did
not apply to employees of state and local govern-
ments. In 1961, however, Congress extended the
Act’s minimum-wage coverage to employees of any
private mass transit carrier with annual gross
revenue exceeding $1 million.430 In 1966, Congress
extended FLSA coverage to state and local govern-
ment employees by withdrawing the exemptions
from, inter alia, transit carriers whose rates and
services were subject to state regulation; Congress
also eliminated the overtime exemption for public
transit employees other than drivers, operators,
and conductors.431 In 1974, Congress repealed the
remaining overtime exemption for transit employ-
ees and extended FLSA to virtually all state and
local government employees.432 Acting pursuant to
the Commerce Clause, Congress amended the
FLSA to include all employees of state and local
governments as subject to minimum wage and
maximum hour provisions.

In National League of Cities v. Usery,433 the Su-
preme Court held that the Commerce Clause does
not empower Congress to enforce minimum wage
and overtime pay provisions of the FLSA against
the states in areas of traditional governmental
functions; such powers are reserved to the states
under the Tenth Amendment.434 The Court also
held that the 1974 Amendments were invalid "inso-
far as they operate to directly displace the States'
freedom to structure integral operations in areas of
traditional governmental functions.”435 The FLSA
Amendment was deemed unconstitutional, for
states should be able to act as “sovereign govern-
ments.”

In Garcia v. San Antonio Metropolitan Transit
Authority,436 the U.S. Supreme Court overruled
Usery, concluding that there was nothing in the
FLSA, as applied to a transit agency, that was de-
                                                          

429 Pub. L. No. 718, 52 Stat. 1060, Fair Labor Standards
Act, as amended, 29 U.S.C. §§ 206 and 207 (2000).

430 Fair Labor Standards Amendments of 1961, 75 Stat.
65 (1961).

431 Fair Labor Standards Amendments of 1966, 80 Stat.
831 (1966).

432 Fair Labor Standards Amendments of 1974, 88 Stat.
58 (1974).

433 426 U.S. 833 (1976).
434 426 U.S. at 852.
435 426 U.S. at 852.
436 469 U.S 528 (1985).

structive of state sovereignty or in violation of the
Tenth Amendment.437 In Garcia, the Court held
that governmental employees were subject to over-
time restrictions.438 The Court concluded that de-
ciding which are, or are not, traditional govern-
ment functions is “unworkable.” Instead, political
checks will provide the necessary oversight, and
state sovereignty will not be destroyed. Transit
employees are covered under FLSA, and they can
enforce their claims in suits brought in federal or
state court.439

6. State Immunity from Suit Under the Eleventh
Amendment
The Eleventh Amendment was ratified on February
7, 1795. It provides: “The Judicial power of the
United States shall not be construed to extend to
any suit in law or equity, commenced or prosecuted
against one of the United States by Citizens of an-
other State, or by Citizens or Subjects of any For-
eign State.”

Two core principles were identified by the U.S.
Supreme Court in Hans v. Louisiana in 1890: (1)
each state is a sovereign entity in the federal sys-
tem; and (2) it is an inherent attribute of sover-
eignty that a state is not amenable to suit brought
by an individual absent its consent.440 Moreover,
although the Eleventh Amendment explicitly bars
foreign citizens from bringing suit against another
state in federal court, it implicitly bars a citizen
from bringing suit against his own state in federal
court as well.441 The Supreme Court has repeatedly
acknowledged that when Article III judicial power
was created, the framers did not contemplate that
federal jurisdiction would exist for suits against
unconsenting states.442

                                                          
437 Gregg Rubenstein, The Eleventh Amendment, Federal

Employment Laws and State Employees: Rights Without
Remedies?, 78 B. U. L. REV. 621 (1998).

438 Following Garcia, there were several lawsuits in
which transit workers requested overtime. The defense
was that Garcia should be applied prospectively, not ret-
roactively. See Bester v. Chicago Transit Auth., 887 F.2d
118 (7th Cir. 1989).

439 Welch v. State Dep’t of Highways and Pub. Transp.,
780 F.2d 1268, 1272 (5th Cir. 1986); Mineo v. Port Auth.
of N.Y. and N.J., 779 F.2d 939 (3d Cir. 1985).

440 Hans v. Louisiana, 134 U.S. 1 (1890).
441 134 U.S. at 10.
442 North Carolina v. Temple, 134 U.S. 22 (1890). The

Pennhurst line of cases affirm that states are not subject
to suit in federal courts unless they consent. Pennhurst
State Sch. and Hosp. v. Halderman, 465 U.S. 89 (1984).
Pennhurst held that the Eleventh Amendment reflects
“the fundamental principle of sovereign immunity [that]
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Recent Eleventh Amendment jurisprudence has
followed an uneven line, but appears to be moving
toward a more expansive interpretation, trumping
federal statutory efforts to intrude upon state sov-
ereignty. In Parden v. Terminal Railway of Ala-
bama Docks Dep’t,443 the Supreme Court held that
by entering into the business of operating a rail-
road, a State waives its immunity from suit in fed-
eral court and therefore becomes subject to suits for
damages under the Federal Employee Liability Act
(FELA), which applies to “every common carrier by
railroad.”444

Then, in Welch v. Texas Dep’t of Highways and
Public Transportation,445 a state highway employee
brought a suit against her employer under the
Jones Act for injuries suffered while working on a
ferry dock operated by the state DOT.446 The Court
held that Congress had not unmistakably ex-
pressed its intention to abrogate the Eleventh
Amendment by allowing suit under the Jones Act
in federal court. Therefore, such suits were
barred.447 The Court in Welch reexamined its hold-
ing in Parden, and concluded that its Eleventh
Amendment findings were no longer good law, par-
ticularly as it had concluded that the state had con-
sented to suit in federal courts. Welch overruled
Parden to the extent that it was inconsistent with
the requirement that Congress can only abrogate
the Eleventh Amendment in unmistakably clear
language.448

Then, the Supreme Court appeared to change
course again in Hilton v. South Carolina Public
Railways Commission,449 retreating back to Parden
in another FELA case. Hilton involved a suit
brought by an employee of a state-owned railroad
injured in the course of employment. Notwith-
standing Welch’s repudiation of Parden, the Court
in Hilton refused to abrogate 28 years of stare deci-
sis and held FELA applicable to state-operated
railroads.450

Two recent, but narrowly decided, U.S. Supreme
Court cases expand state sovereign immunity from
suit. The first hinges its analysis on the Eleventh
Amendment. The second extends immunity beyond

                                                                                   
limits the grant of judicial authority in Article III.” 465
U.S. at 98.

443 377 U.S. 184 (1964).
444 45 U.S.C. § 51.
445 483 U.S. 468 (1987).
446 Id. (state highway department immune from suit un-

der the Jones Act because that statute did not expressly
abrogate Eleventh Amendment immunity).

447 483 U.S. at 476.
448 483 U.S. at 478.
449 502 U.S. 197 (1991).
450 502 U.S. at 201–02.

the boundaries of the Eleventh Amendment.
Though they are not transportation cases, their
impact on the transportation sector likely will be of
significance, and for that reason, they are discussed
here.

Seminole Tribe of Florida v. Florida451 was a suit
brought by an Indian tribe against the State of
Florida under the Indian Gaming Regulatory Act,
which gave a tribe the right to bring suit in federal
court against a state to enforce the Act’s require-
ment that the state negotiate in good faith to con-
clude a compact allowing the tribe to engage in
gaming activities.452 To determine whether the fed-
eral statute has abrogated a state’s sovereign im-
munity, the Court asked two questions: (1) has
Congress unequivocally and unmistakably ex-
pressed its intention to abrogate the state’s immu-
nity; and (2) has Congress acted pursuant to a valid
exercise of power?453

With respect to the first question, the Supreme
Court found that Congress did indeed intend to
abrogate sovereign immunity by subjecting states
to suit in the Indian Gaming Regulatory Act. With
respect to the second question, the Court noted that
it previously had found Congressional authority to
abrogate in only two provisions of the Constitu-
tion—the Fourteenth Amendment and the Com-
merce Clause.454  Adopted well after the original
Constitution and the Eleventh Amendment, the
Fourteenth Amendment, “by expanding federal
power at the expense of state autonomy,”455 “oper-
ated to alter the pre-existing balance between the
state and federal power achieved by Article III and
the Eleventh Amendment.”456 The Court noted that
the Fourteenth Amendment extended federal
power to intrude upon the Eleventh Amendment,
and therefore Section 5 of the Fourteenth Amend-
ment gave Congress the power to abrogate its im-
munity from suit.

However, the abrogation of the Eleventh
Amendment by the Commerce Clause had been
found in only a single case, Pennsylvania v. Union

                                                          
451 517 U.S. 44 (1996) held that Congress may waive

state immunity from suit if Congress passes a law seeking
to enforce either the Thirteenth, Fourteenth, or Fifteenth
Amendments (e.g., equal protection, due process) and
Congress explicitly reveals its intention to subject states
to federal suits. However, Congress may not abrogate a
state’s immunity when Congress legislates based on a
separate enumerated power.

452 25 U.S.C. § 2710(d).
453 517 U.S. at 55.
454 517 U.S. at 59.
455 Id.
456 517 U.S. at 65–66.
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Gas Co.,457 a plurality opinion. Both the interstate
Commerce Clause and the Indian Commerce
Clause are found in Article 1, Section 8 of the Con-
stitution, and the Court could find no principled
distinction between them; in fact, plenary power
had been conferred on the federal government over
the Indian tribes, while the states retained author-
ity over some aspects of intrastate and interstate
commerce.458 In Seminole Tribe, the Court found
that Union Gas was wrongly decided and overruled
it, finding:

In overruling Union Gas today, we reconfirm that
the background principle of state sovereign immu-
nity embodied in the Eleventh Amendment is not so
ephemeral as to dissipate when the subject of the
suit is an area, like the regulation of Indian com-
merce, that is under the exclusive control of the Fed-
eral Government. Even when the Constitution vests
in Congress complete law-making authority over a
particular area, the Eleventh Amendment prevents
congressional authorization of suits by private par-
ties against unconsenting States. The Eleventh
Amendment restricts the judicial power under Arti-
cle III, and Article I cannot be used to circumvent
the constitutional limitations placed upon federal ju-
risdiction.459

Though in Ex Parte Young460 the Supreme Court
had allowed federal jurisdiction against a state offi-
cial in order to avoid a violation of federal law, the
Court in Seminole Tribe refused to allow suit
against the Florida Governor, holding that “where
Congress has prescribed a detailed remedial
scheme for the enforcement against a State of a
statutorily created right, a court should hesitate
before casting aside those limitations and permit-
ting an action against a state officer based upon Ex
Parte Young.”461 Because Congress had enacted a
remedial scheme for the enforcement of a right, this
“narrow exception” to the Eleventh Amendment
could not be used to enforce it against a state offi-
cial.462

In Kimel v. Florida Board of Regents,463 the U.S.
Supreme Court held that although the ADA reflects
a clear congressional intent to abrogate state sover-
eign immunity, the abrogation exceeded its
authority under the Eleventh Amendment to the
U.S. Constitution, which shields unconsenting
states from suit in federal court.464 Neither the
                                                          

457 491 U.S. 1 (1989).
458 517 U.S. at 63.
459 517 U.S. at 72–73 [citations omitted].
460 209 U.S. 123 (1908).
461 517 U.S. at 74.
462 517 U.S. at 76.
463 528 U.S. 62 (2000).
464 See also Fed. Maritime Comm’n v. S.C. State Ports

Auth., 122 S. Ct. 1864 (2002), which held that, absent its

Fourteenth Amendment nor the Commerce Clause
conferred on Congress the authority to arrest age
discrimination. Thus, a public transit operator that
enjoys sovereign immunity may be shielded from
suit under the ADA.465 Decisions concerning the
hiring, firing, and disciplining of employees are
discretionary (as opposed to ministerial) in nature,
and therefore enjoy immunity from judicial re-
view.466 However, where the public transit operator
is not considered an arm of the state for Eleventh
Amendment purposes, it enjoys no such immu-
nity.467

Reviewing this jurisprudence, Professor James
Leonard concluded that federal courts have lost
jurisdiction over suits against nonconsenting states
based on Article I legislation. Leonard summarized
contemporary Eleventh Amendment principles as

                                                                                   
consent, a state could not be subject to a private cause of
action brought in a quasi-judicial proceeding before a fed-
eral administrative agency.

465 Jones v. WMATA, 205 F.3d 428 (D.C. Cir. 2000);
Taylor v. Wash. Metro. Area Transit Auth., 109 F. Supp.
2d 11 (D.D.C. 2000).

466 The hiring, training, and supervising of employees is
a discretionary function subject to immunity. Burkhart v.
WMATA, 112 F.3d 1207 (D.C. Cir. 1997) (hiring and su-
pervision of a bus driver is discretionary in nature; court
denied claim of negligent hiring, training, and supervision
in a case of a physical altercation between a deaf passen-
ger and a bus driver and thus fails to hold WMATA liable
on the claim of negligent hiring, training, and supervi-
sion). See also Taylor v. WMATA, 109 F. Supp. 2d 11, 16
(D.D.C. 2000)

(An activity that amounts to a "quintessential" govern-

mental function, such as law enforcement, is clearly "gov-

ernmental" and falls within the scope of sovereign immu-

nity. For activities that are not quintessential

governmental functions, the Court must consider whether

the activity is "discretionary" or "ministerial." Id. Only if

the activity is "discretionary" will it be considered "gov-

ernmental" and therefore protected by sovereign immu-

nity.  An activity that is found to be "ministerial" is not

protected by sovereign immunity.) [citations omitted].

Beebe v. WMATA, 129 F.3d 1283 at 1287 (D.C. Cir.
1997)

(To determine whether an activity is discretionary, and

thus shielded by sovereign immunity, we ask whether any

statute, regulation, or policy specifically prescribes a

course of action for an employee to follow. If no course of

action is prescribed, we then determine whether the exer-

cise of discretion is grounded in social, economic, or politi-

cal goals. If so grounded, the activity is "governmental,"

thus falling within section 80's retention of sovereign im-

munity.).
467 Williams v. Dallas Area Rapid Transit, 242 F.3d 315

(2001).
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(1) nonconsenting states are immune to suit eo
nominee in federal courts by private individuals, for-
eign citizens, foreign sovereigns, and Indian tribes,
but not to suits by other states or the United States;
(2) plaintiffs may obtain prospective relief against a
continuing violation of federal law by bringing suit
against a state official; and (3) Congress may abro-
gate Eleventh Amendment immunity if it legislates
properly under section 5 of the Fourteenth Amend-
ment.468

Certain transit providers that are state agencies
enjoy the Eleventh Amendment shield against a
federal court claim brought by a private individ-
ual.469 However, local governmental institutions do
not enjoy immunity under the Eleventh Amend-
ment.470 For example, in Williams v. Dallas Area
Rapid Transit,471 the Fifth Circuit found that DART
was not a state agency immune from suit under the
Eleventh Amendment. Similarly, in Pendergrass v.
The Greater New Orleans Expressway Commis-
sion472 (involving a claim that the officers of the
Greater New Orleans Expressway Commission
(GNOEC) violated a speeding and intoxicated mo-
torist’s Fourth Amendment rights by using exces-
sive force on him), the Fifth Circuit concluded that
GNOEC was not entitled to Eleventh Amendment
immunity as an “arm of the state.” In both cases,
the court analyzed the transit provider’s functions
under the six-part test developed in Clark v. Tar-
rant County:

1. whether the state statutes and case law char-
acterize the agency as an arm of the state;

2. the source of funds for the entity;
3. the degree of local autonomy the entity enjoys;
4. whether the entity is concerned primarily with

local, as opposed to statewide, problems;
5. whether the entity has authority to sue and be

sued in its own name; and

                                                          
468 James Leonard, A Damaged Remedy: Disability Dis-

crimination Claims Against State Entities Under the
Americans With Disabilities Act After Seminole Tribe and
Flores, 41 ARIZ. L. REV. 651, 659 (1999). See also Sullen
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STETSON L. REV. 727 (1997).

469 MARTIN COLE & CHRISTINE BROOKBANK, STRATEGIES
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470 The Eleventh Amendment “bars suits against states
but not lesser entities.” Alden v. Maine, 527 U.S. 706, 710
(1999).

471 242 F.3d 315 (5th Cir. 2001).
472 144 F.3d 342 (5th Cir. 1998).

6. whether the entity has the right to hold and
use property.473

However, employing similar criteria, both the
Georgia DOT474 and the Alabama DOT475 have been
found to be arms of the state for purposes of the
Eleventh Amendment shield.

7. State Sovereignty Beyond the Eleventh
Amendment
Alden v. Maine476 took state immunity from suit
beyond the Eleventh Amendment, vesting it in
general principles of state sovereignty that pre-
ceded the Constitution and were confirmed by it.
Alden involved a suit brought by state probation
officers against their employer, the State of Maine,
for violating the overtime provisions of the FLSA.477

After the lower federal courts dismissed the em-
ployees’ suit on Seminole Tribe grounds, they filed
the same action in state court, which dismissed the
suit on sovereign immunity grounds. The court in
Alden performed an exhaustive review of the his-
tory of state sovereignty at the time the Constitu-
tion was drafted and the reasons for promulgation
of the Eleventh Amendment.

The Eleventh Amendment was adopted in re-
sponse to the errant U.S. Supreme Court decision
in Chisholm v. Georgia,478 decided only 5 years after
the Constitution was ratified, and holding that a
state could be subject to suit without its consent
under Article III, which gave the federal judiciary
jurisdiction to hear suits “between a State and Citi-
zens of another State.” The Eleventh Amendment
was quickly adopted “not to change but to restore
the original constitutional design,”479 for at the time
the Constitution was drafted and ratified, it was

                                                          
473 798 F.2d 736, 744 (5th Cir. 1986).
474 Robinson v. Ga. Dep’t of Transp., 966 F.2d 637 (11th

Cir.), cert. denied, 506 U.S. 1022 (1992); Hatmaker v. Ga.
Dep’t of Transp., 973 F. Supp. 1047 (M.D. Ga. 1995).

475 Harbert Int’l v. James, 157 F.3d 1271 (11th Cir.
1998). However, a state agency that accepts federal funds
waives Eleventh Amendment immunity for suits brought
under the Civil Rights Act of 1964, 42 U.S.C. § 2000d-
7(a)(1). Powers v. CSX Transp., 105 F. Supp. 2d 1295,
1301 (S.D. Ala. 2000).

476 527 U.S. 706 (1999) (Immunity from suit in federal
courts extends to immunity from suit in state court. State
could not be sued in its own court under the FLSA, such
would be “ultimately to commandeer the entire political
machinery of the State against its will….”) Id. at 749.

477 29 U.S.C. § 210 et seq.
478 2 Dall. 419 (1793).
479 527 U.S. at 722.
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universally the doctrine that a sovereign could not
be sued without its consent.480

To address the anomaly created by Chisholm, the
Eleventh Amendment exempted states from suit
brought by citizens of another, or a foreign, state.
Though the Supreme Court often referred to state
immunity from suit as Eleventh Amendment im-
munity, the Court in Alden described this reference
as “convenient shorthand but something of a mis-
nomer, for the sovereign immunity of the States
neither derives from nor is limited by the terms of
the Eleventh Amendment.”481 The Court was careful
to note that the immunity extended well beyond the
language of that Amendment:

[S]overeign immunity derives not from the Eleventh
Amendment but from the structure of the original
Constitution itself. The Eleventh Amendment con-
firmed rather than established sovereign immunity
as a constitutional principle; it follows that the scope
of the States’ immunity from suit is demarcated not
by the text of the Amendment alone but by funda-
mental postulates implicit in the constitutional de-
sign.482

The Court in Alden concluded that Congress
lacks power under Article I to subject the states to
private suits in state courts.483 Nonetheless, the
Court acknowledged that sovereign immunity does
not prohibit all judicial review of state conformity
with its obligations under the Constitution and
federal law. Sovereign immunity limits litigation
only in the absence of state consent, and many
states have enacted statutes waiving sovereign
immunity to various degrees, thereby making
themselves subject to suit. In ratifying the Consti-
tution, states also consented to suits brought by
other states or the federal government to ensure
that the laws are faithfully executed. Additionally,
the states consented to Congressional authorization
of private suits under Section 5 of the Fourteenth
Amendment.484 Moreover, though sovereign immu-
nity bars suits against states,485 it does not prohibit
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(taxpayer suit brought against the state of Oklahoma for
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U.S. App. LEXIS 3782 (8th Cir. 1995) (unpublished) (Sec-

suits against the federal government,486 nor against
a city or other governmental unit that is not an
arm of a state.487 Moreover, administrative deter-
minations have been held not to constitute adjudi-
catory determinations barred by state sovereign
immunity.488

8. State Immunity from Suit Under the Interstate
Compact Clause
According to the Interstate Compact Clause,
agreements between states require the blessing of
Congress. Article 1, Section 10 of the Constitution
provides, in part: “No State shall, without the Con-
sent of the Congress…enter into any Agreement or
Compact with another State….”489 Pursuant to this
clause, in 1966, the U.S. Congress approved estab-
lishment of WMATA in an Interstate Compact be-
tween Maryland, Virginia, and the District of Co-
lumbia, creating WMATA to deal with growing
traffic problems in the Washington area.490 The
legislation created sovereign immunity for suits
based on tort actions caused by its employees in the
performance of a governmental function. In Beebe
v. Washington Metropolitan Area Transit Author-
ity, the D.C. Circuit Court of Appeals held that the
employment, training, hiring, firing, and supervis-

                                                                                   
tion 1983 suit against the state highway commission for
wrongly taking property by exercising its right of way was
dismissed under Eleventh Amendment).

486 In many suits involving the federal and state gov-
ernments, such as NEPA suits, only the federal govern-
ment may be subject to suit (unless the state voluntarily
stays involved—which is often the case). The opportunity
to participate or not participate can be an important fac-
tor in such litigation. There are a number of NEPA “dele-
gation” provisions either in existing law (for HUD grant
programs—see 42 U.S.C. § 5304(g)) or being considered
(as is the case with the Transportation reauthorization
legislation). Consent by a state to suit in federal court has
been seen as an essential element of these delegation pro-
posals.

487 Alden, 527 U.S. at 756. See Monell v. Dep’t of Social
Servs., 436 U.S. 658 (1978) (local governing bodies are
“persons” within § 1983 and can be sued directly. How-
ever, the Eleventh Amendment provides state immunity
for suits brought under § 1983). JAMES HENDERSON, JR.,
RICHARD PEARSON & JOHN SILICIANO, THE TORTS

PROCESS 803 (5th ed. 1999).
488 Tennessee v. USDOT, 326 F.3d 729 (6th Cir. 2003)

(interpreting under 49 U.S.C. § 5125(d)).
489 U.S. CONST. art. 1, § 10, cl. 3 provides that, “No State

shall, without the Consent of the Congress…enter into any
Agreement or Compact with another State….”

490 See Pub. L. No. 89-774, 80 Stat. 1324 (1966). See, e.g.,
Dant v. District of Columbia, 829 F.2d 69, 71, 74 (D.C.
Cir. 1987); Morris v. WMATA, 781 F.2d 218, 219, 222
(D.C. Cir. 1986).
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ing of employees was a discretionary governmental
function shielded from liability.491

Similarly, in Sanders v. Washington Metropoli-
tan Area Transit Authority,492 18 bus or rail em-
ployees involved in on-the-job incidents who had
failed their blood and urine tests brought a § 1983
and Fourteenth Amendment claim against the
WMATA. The D.C. Circuit held that WMATA was
immune from suit because, in the charter estab-
lishing the multistate authority, the local jurisdic-
tions had conferred upon it both sovereign immu-
nity and Eleventh Amendment insulation from suit
in federal courts.493

H. DUE PROCESS

1. Which Liberty and Property Interests Are
Constitutionally Protected?
The affirmation of individual rights is emphasized
in the first 10 amendments to the Constitution,
which were ratified on December 15, 1791, and
comprise what is known as the Bill of Rights. They
became applicable to the states with ratification of
the Fourteenth Amendment. As we have seen, the
first 2 of these 10 amendments guarantee the sov-
ereign rights of the states vis-à-vis the federal gov-
ernment. The rest guarantee individual liberty, as
do many of the subsequent amendments. It is the
intersection (some would say collision) of the inher-
ent “police powers” of the states with the powers
delegated to the federal government or the consti-
tutional rights of the people that has achieved some
prominence in constitutional litigation.

The Fifth Amendment provides, in part, that “No
person shall…be deprived of life, liberty, or prop-
erty, without due process of law….”494 Ratified on
July 9, 1868, the Fourteenth Amendment provides,
in part, that “No State shall…deprive any person of
life, liberty, or property, without due process of
law….”495

The Fifth and Fourteenth Amendments to the
U.S. Constitution protect individuals against depri-
vation of life, liberty, and property without due
process of law.496 In due process analysis, the initial
question is whether life, liberty, or property is im-
plicated by the government action at issue.  Though
initially the courts focused on whether the individ-
ual had a “right” or a “privilege” in the liberty or
                                                          

491 129 F.3d 1283 (D.C. Cir. 1997).
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property, contemporary courts look not to the
weight, but to the nature of the interest at stake.497

To have a property interest in a benefit, the indi-
vidual must have more than an abstract need or
desire for it and more than a unilateral expectation
of it; he or she must have a “legitimate claim of
entitlement.”498 The concept of property denotes a
broad range of interests secured by existing rules or
understandings.499 Property rights are not created
by the Constitution, but stem from an independent
source, such as state law.500

Several cases have arisen in the employment
context. Public employees subject to dismissal who
have a property interest in their job created by
common law or by statute (sometimes referred to as
a “legitimate claim of entitlement”) may not be dis-
charged501 or suspended502 without due process. In
Cleveland Board of Education v. Loudermill,503 the
U.S. Supreme Court held that one is not deprived
of a liberty when he or she “is not rehired in one
job, but is free as before to seek another.”504  “While
the legislature may elect not to confer a property
interest in [public] employment, it may not consti-
tutionally authorize the deprivation of such an in-
terest, once committed, without appropriate proce-
dural safeguards.”

In Lerner v. Casey,505 decided in the shadow of
McCarthyism, the Supreme Court held that due
process was not violated when a subway conductor
was dismissed by the New York Transit Authority
when he refused to answer the question of whether
he was a member of the Communist Party. The
Court found his dismissal was not predicated upon
his exercise of his Fifth Amendment rights, but
because his refusal to answer cast doubt on his
trustworthiness and reliability.506

In Burns v. Greater Cleveland Transit Author-
ity,507 an employee alleged the transit authority had
denied him due process in dismissing him during
the probationary period. The Sixth Circuit held

                                                          
497 Bd. of Regents of State Colleges v. Roth, 408 U.S. 564

at 572 (1972).
498 Id. at 577.
499 Perry v. Sinderman, 408 U.S. 593 (1972).
500 Bd. of Regents of State Colleges v. Roth, 408 U.S. 564

at 577 (1972).
501 Bd. of Regents of State Colleges v. Roth, 408 U.S.

564, 578 (1972).
502 Gilbert v. Homar, 520 U.S. 924 (1997).
503 470 U.S. 532 (1985).
504 Bd. of Regents of State Colleges v. Roth, 408 U.S. 564

at 576 (1972).
505 357 U.S. 468 (1958).
506 357 U.S. at 476–79.
507 1991 U.S. App. LEXIS 30363 (6th Cir. 1991).
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that the issue of whether one has a liberty or prop-
erty interest protected by the due process clause is
determined by reference to state law. The court
held that where the state law holds that a proba-
tionary employee does not have a legitimate claim
of entitlement in a job, his dismissal therefrom does
not violate the due process clause.  Similarly, in
Medellin v. Chicago Transit Authority,508 a federal
district court reviewed the relevant state statutes
and concluded they created neither a property in-
terest in, nor a legitimate claim of entitlement for,
employment. Some courts have taken the position
that, absent a statute that confers a right to em-
ployment, employment is “at will” and not a prop-
erty interest to which due process applies.509

To have a constitutionally protected liberty inter-
est, one must allege more than the loss of reputa-
tion alone. More than a mere stigma—such as a
tangible interest in employment—is required.510 For
example, in Schlesinger v. New York City Transit
Authority,511 a federal district court reviewed the
allegation in a transit employee’s due process claim
that his employer defamed him. The court found
that the defamatory statements did not go to the
heart of his professional competence, but only ac-
cused him of acting in an unprofessional manner;
he was neither terminated nor demoted from his
job. Hence, he failed to satisfy the “stigma plus”
requirement in order to establish a constitutionally
protected liberty interest.512

In Ward v. Housatonic Area Regional Transit
District,513 a passenger denied the opportunity to
ride transit buses lost his due process challenge
because he failed “to point to the existence of any
state law which would allow him to assert a prop-
erty interest in fixed route bus service.”514

2. What Process Is Due?
If a liberty or property interest is deemed to exist,
the government may not take it without due proc-
ess. Notice and an opportunity for comment are the
essential components of due process. Must the op-
portunity for comment be conducted pre- or post-
deprivation, and may it be in writing, or must it
use oral procedures (including a trial-type hear-
ing)? In assessing a due process claim, the courts
examine (1) the private interest affected; (2) the
                                                          

508 1994 U.S. Dist. LEXIS 10370 (N.D. Ill. 1994).
509 Bailey v. Richardson, 182 F.2d 46 (D.C. Cir. 1950),

aff’d, 341 U.S. 918 (1951); Cafeteria Workers v. McElroy,
367 U.S. 886 (1961).

510 Paul v. Davis, 424 U.S. 693, 701 (1976).
511 2001 U.S. Dist. LEXIS 632 (S.D.N.Y. 2001).
512 Id. at *20–24.
513 154 F. Supp. 2d 339 (D. Conn. 2001).
514 154 F. Supp. 2d at 348.

risk of erroneous deprivation of that interest
through the existing procedures and the value of
additional safeguards; and (3) the government’s
interest.515

In Cleveland Board of Education v. Loudermill,516

the Supreme Court held that due process requires
“some kind of hearing prior to the discharge of an
employee who has a constitutionally protected
property interest in his employment.”517 There must
be a pretermination hearing of a security guard
accused of lying on his application, though it need
not be elaborate, to serve as

an initial check against mistaken decisions—essen-
tially a determination of whether there are reason-
able grounds to believe that the charges against the
employee are true and support the proposed ac-
tion…. The tenured public employee is entitled to
oral or written notice of the charges against him, an
explanation of the employer’s evidence, and an op-
portunity to present his side of the story.518

However, in Gilbert v. Homar,519 the Supreme
Court held that temporary job suspension requires
only a prompt post-suspension hearing.520

                                                          
515 Mathews v. Eldridge, 424 U.S. 319 (1976). See Di-

mino v. N.Y. City Transit Auth., 64 F. Supp. 2d 136, 158–
59 (E.D.N.Y. 1999) (holding that a transit employee who
was involuntarily placed on medical leave for pregnancy
suffered only a temporary loss of job and salary that was
“relatively minor and correctable at a later point. Fur-
thermore, the procedural safeguards that were in place,
and the government’s overwhelming interest more than
satisfy the limited due process protections implicated.”).
Id. at 159.

516 470 U.S. 532 (1985).
517 Id. at 542.
518 Id. at 545–46.
519 520 U.S. 924 (1997).
520 Id. This case involved the suspension of a university

police officer who was arrested and charged with drug
offenses. Where the justification for suspension is not so
clear cut, the courts may reach a different conclusion. See
e.g., Winegar v. Des Moines Indep. Cmty. Sch. Dist., 20
F.3d 895 (8th Cir. 1994). Wygant v. Jackson Bd. of Ed.,
476 U.S. 267, 90 L. Ed. 2d 260, 106 S. Ct. 1842 (1986):

In cases involving valid hiring goals, the burden to be

borne by innocent individuals is diffused to a considerable

extent among society generally. Though hiring goals may

burden some innocent individuals, they simply do not im-

pose the same kind of injury that layoffs impose. Denial of

a future employment opportunity is not as intrusive as loss

of an existing job….While hiring goals impose a diffuse

burden, often foreclosing only one of several opportunities,

layoffs impose the entire burden of achieving racial equal-

ity on particular individuals, often resulting in serious dis-

ruption of their lives. That burden is too intrusive. We

therefore hold that, as a means of accomplishing purposes
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In Grandi v. New York City Transit Authority,521

a bus driver was placed on involuntary medical
leave and ultimately discharged on the ground that
he was psychologically unfit for the job. The court
held that an employee is not denied due process
when he fails to avail himself of a grievance proce-
dure established under a collective bargaining
agreement.522 Hence, a claimant must use the
available procedural opportunities.

In Marsh v. Skinner,523 the Second Circuit held
that the plaintiff who alleged he had a mental dis-
ability had “failed to demonstrate a constitutionally
protected property interest deserving of due process
safeguards under the Fifth and Fourteenth
Amendments. In short, because Marsh is not enti-
tled to Half-Fare Program benefits under the appli-
cable statutory provisions, he lacks a cognizable
property interest in those benefits.”524 The New
York City DOT and Metropolitan Transportation
Authority found he was not a “handicapped person”
eligible for the Half-Fare benefits.

Denial of continued eligibility to a disabled per-
son for paratransit services requires due process,
for disability rights have also been deemed civil
rights. The U.S. DOT has opined, “Once an entity
has certified someone as eligible, the individual’s
eligibility takes on the coloration of a property
right…. Consequently, before eligibility may be
removed ‘for cause’…the entity must provide ad-
ministrative due process to the individual.”525

Though the due process clause refers only to pro-
cedural requirements, it also contains a substantive

                                                                                   
that otherwise may be legitimate, the Board's layoff plan is

not sufficiently narrowly tailored. Other, less intrusive

means of accomplishing similar purposes—such as the

adoption of hiring goals— are available. For these reasons,

the Board's selection of layoffs as the means to accomplish

even a valid purpose cannot satisfy the demands of the

Equal Protection Clause. 476 U.S. at 274, 275.

With respect to employee reclassification, see Bahr v.
State Inv. Bd., 521 N.W.2d 152 (Wis. 1994), where a
person was moved legislatively from a classified civil
service position to an unclassified employment at will
position.

521 1999 U.S. App. LEXIS 2697 (2d Cir. 1999).
522 See also Costello v. Town of Fairfield, 811 F.2d 782,

784 (2d Cir. 1987); McDarby v. Dinkins, 907 F.2d 1334,
1337 (2d Cir. 1990); Narumanchi v. Bd. of Trustees, 850
F.2d 70, 72 (2d Cir. 1988).

523 922 F.2d 112 (2d Cir. 1990).
524 The Court cited Mathews v. Eldridge, 424 U.S. 319,

332, 47 L. Ed. 2d 18, 96 S. Ct. 893 (1976).
525 Transportation for Individuals with Disabilities, 56

Fed. Reg. 45584 (Sept. 6, 1991) (codified at 49 C.F.R. pts.
27, 37, and 38); 49 C.F.R. pt. 37, app. D. See generally
Goldberg v. Kelly, 397 U.S. 254 (1970).

component that prohibits arbitrary and wrongful
acts irrespective of the fairness of the procedures
by which they are implemented.526 Even where a
property interest is not implicated, the government
may not deny a person a benefit on a basis that
infringes his or her constitutional rights, for such a
decision would be patently arbitrary and discrimi-
natory, and therefore a denial of due process.527

Such unconstitutional means, for example, might
include deprivation of a privilege on grounds of
racial discrimination528 or retaliation for exercise of
free speech.529 Vagueness in the standards govern-
ing public officials has led to claims of arbitrary
and discriminatory conduct on behalf of transit
officials in denying proposed bus advertising.530

However, substantive due process claims are dif-
ficult to establish, requiring proof that the govern-
mental action is egregious, outrageous, and con-
sciousness-shocking, and not sufficiently advancing
any legitimate state interest. Thus, for example, an
allegation that a highway authority had denied a
property owner’s due process rights by allegedly
misinterpreting the law on drainage issues, and
approving an environmental impact statement that
allegedly resulted in highway water runoff causing
flooding, was held insufficient to “meet the extreme

                                                          
526 Daniels v. Williams, 474 U.S. 327, 331 (1986).
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in Pate v. Alameda-Contra Costa Transit Dist., 697 F.2d
870 (9th Cir. 1983). Plaintiffs failed to prove a grooming
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newspaper’s first amendment rights); Jews for Jesus, Inc.
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(city ordinance that prohibits all U.S. Const. amend. I
activity is unconstitutional).

530 United Food and Commercial Workers Union v. Sw.
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However, in Searles v. Se. Pa. Transp. Auth., 990 F.2d
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stitution was not implicated when a patron was killed
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circumstances warranted for a substantive due
process action to prevail under § 1983.”531

Similarly, in Imrie v. Golden Gate Bridge, High-
way and Transportation District,532 a substantive
due process claim against a bridge and highway
district failed. Marissa Renee Imrie was a 14-year-
old girl who took a taxi to the Golden Gate Bridge,
where she jumped to her death. The estate alleged
the district violated her constitutional rights by
failing to erect a suicide barrier, although after
more than 1,200 individuals had jumped to their
death off the bridge (making it the number one sui-
cide venue in the Nation), the district should have
known about the danger and prevented it. The fed-
eral district court noted that the Due Process
Clause generally confers no affirmative right to
governmental assistance, except (1) where the gov-
ernment has affirmatively acted to place one in
danger; or (2) when the government has a special
relationship with the individual.533 The court found
neither circumstance present in Ms. Imrie’s case,
but merely “that defendants failed to take action
knowing that the Bridge was dangerous to those
who wished to commit suicide, a claim of negligence
that is not remediable through the Due Process
Clause.”534 The district did not leave the decedent in
a more dangerous position than the one in which it
found her.535

However, a substantive due process claim was
sustained in Davis v. Brady,536 a case in which po-
lice officers arrested a drunk, then deposited him in
a nearby town on the curb of a 55-mph highway
with few street lights and no sidewalk, where he
was hit by a car, causing his leg to be amputated.
The Sixth Circuit held that, “where the plaintiff
suffered injury as a result of being placed in the
state’s custody…a constitutional claim arises when
the injury occurred as a result of the state’s delib-
erate indifference to the risk of such an injury.”537

3. Due Process Under the Administrative
Procedure Act

Federal agency due process is governed by the
APA. Most state legislatures have promulgated
state administrative procedure acts that contain
similar provisions governing due process.
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Section 553 of the APA defines the procedural
obligations applicable to most rulemaking pro-
ceedings. Notice of proposed rulemaking must be
published in the Federal Register, unless relevant
parties have actual notice.538 Interpretive and pro-
cedural rules, as well as general statements of pol-
icy, are exempt from the requirement of publica-
tion. Also exempt are situations where the agency
finds it “impracticable, unnecessary, or contrary to
the public interest.”539

Parties have a right to participate through sub-
mission of written pleadings, with or without the
opportunity to advocate their position or introduce
evidence orally. More formal procedures are avail-
able only if the “rules are required to be made on
the record after opportunity for an agency hear-
ing….”540 Publication or service of a substantive rule
must ordinarily be accomplished 30 days prior to its
effective date.

Rulemaking involves an agency’s exercise of its
quasi-legislative powers in the promulgation of pro-
spective standards of conduct. Adjudication in-
volves the performance of its quasi-adjudicatory
powers in the resolution of issues that usually in-
volve factual situations occurring at some prior
point in time.

Rulemaking is prospective in nature. It pre-
scribes future standards of conduct rather than
consequences of past conduct. Adjudication ascribes
legal obligations based upon present or past con-
duct.

Rulemaking usually impacts the rights of a large
number of persons. A subsequent proceeding is or-
dinarily required before an individual will be sanc-
tioned for its violation. Adjudication usually applies
immediately to named persons and specific factual
situations.

The APA provides some rather obscure defini-
tions of rulemaking and adjudication. An adjudica-
tion consists of the agency process for the formula-
tion of an “order.”541 An “order” constitutes the final
disposition of agency business in a matter other
than “rulemaking,” but including licensing.542

A rule consists of an agency statement of general
or particular applicability and future effect de-
signed to implement, interpret, or prescribe law or
policy.543 The procedural obligations for rulemaking
are usually “informal,” consisting of notice pub-
lished in the Federal Register and the disposition of

                                                          
538 5 U.S.C. § 553(b).
539 5 U.S.C. § 553(b)(3)(B).
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541 5 U.S.C. § 551(7).
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543 5 U.S.C. § 551(4).
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the proceeding on the basis of written pleadings.
The procedural obligations for adjudication are
more frequently “formal,” or trial-type, in nature.

There are four types of rules:

1. Substantive rules are the most significant of
the four. They identify appropriate standards of
future conduct and have the force and effect of law;

2. Procedural rules identify the procedural obli-
gations for agency or regulated activity;

3. Housekeeping rules deal with relatively trivial
executive-type administrative matters; and

4. Interpretive rules clarify or explain existing
law, rather than create new law. Standing alone,
they do not have the force and effect of law. While
they may explain the agency’s interpretation of its
enabling statute, they are normally not deemed
binding on either the agency or persons subject to
its jurisdiction.

Courts will not ordinarily construe the agency’s
statutory language identifying procedural obliga-
tions for rulemaking as essentially synonymous
with the “on the record” language of § 553(c),
thereby triggering the formal procedures expressed
in §§ 556 and 557.

As an example, in United States v. Florida East
Coast Railway Co.,544 the ICC promulgated “incen-
tive per diem” rules designed to provide an eco-
nomic incentive for railroads to promptly return
boxcars to their owners. The procedures employed
by the agency somewhat exceeded those specified in
5 U.S.C. § 553 for informal rulemaking, but were
somewhat less than the formal rulemaking proce-
dures identified in §§ 556 and 557. The Interstate
Commerce Act provides that the ICC “may, after
hearing,” inter alia, promulgate various rules af-
fecting rail transportation, including use of box-
cars.545 Various railroads challenged the rules on
the ground that formal procedures should have
been utilized.

The U.S. Supreme Court acknowledged that the
words “on the record” of § 553(c) are not words of
art; often statutory language having the same
meaning could trigger the provisions of §§ 556 and
557 in rulemaking proceedings. Moreover, the APA
neither limits nor repeals additional procedural
requirements to those specified in the APA, such as
those imposed by the “after hearing” language at
issue here.546

But the Court held that the meaning of a term
such as “hearing” will vary depending upon
whether it is found in the context of statutory pro-
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visions involving adjudication or rulemaking. If the
former, it is more likely that formal procedures will
be required. If the latter, it is a rare case in which
formal procedures will be mandated.

Even the modest procedural hurdles of § 553 do
not apply to interpretive rules, general statements
of policy or procedural rules, or when the agency for
good cause finds that notice and public procedure
thereon are impracticable, unnecessary, or contrary
to the public interest. Even if §§ 556 and 557 are
triggered because the rulemaking statute is inter-
preted to require § 553(c) “on the record” proce-
dures, nevertheless § 556(d) allows the submission
of the evidence in written form if the parties will
not be “prejudiced thereby.” As a result of United
States v. Florida East Coast Railway Co., most
agency ratemaking is through informal, legislative,
notice-and-comment procedures.

For formal rulemaking, utilizing the “trial-type”
procedures in an “on the record” proceeding pursu-
ant to 5 U.S.C. §§ 556 and 557, the scope of review
is whether the agency’s decision is supported by
“substantial evidence.”547 The APA is silent as to
what the appropriate scope of review is for informal
or hybrid rulemaking. Courts ordinarily apply the
“arbitrary or capricious” standard.548

Under 5 U.S.C. § 554(a), “every case of adjudica-
tion required by statute to be determined on the
record after opportunity for agency hearing” re-
quires formal, trial-type procedures under §§ 556
and 557, unless it falls within one of the exemp-
tions specified by statute. The scope of review for
formal adjudication is “substantial evidence.”

Almost 90 percent of agency actions taken with
respect to individuals are done in the context of
informal adjudication. Although the agency need
not prepare a contemporaneous record for purposes
of potential judicial review, many now do. Here
again, the scope of review is “arbitrary and capri-
cious.”

As explained below, de novo judicial review under
5 U.S.C. § 706(2)(E) has been circumscribed by the
decision of the U.S. Supreme Court in Citizens to
Preserve Overton Park v. Volpe, 549 to two situations:
(1) where agency fact-finding was inadequate; and
(2) where new factual issues are raised in actions
for judicial enforcement of agency sanctions.

An administrative agency is free to apply a new
principle retroactively in an adjudicatory proceed-
ing. It need not utilize rulemaking as the sole
means of announcing new policy on a prospective
basis.

                                                          
547 5 U.S.C. § 706(2)(E).
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4. Judicial Review of Administrative Agency
Action

Judicial review of administrative agency find-
ings of questions of fact is governed by the substan-
tial evidence rule. The substantial evidence rule
originated in the 1912 U.S. Supreme Court decision
of ICC v. Union Pacific R. Co.550 Substantial evi-
dence is more than a mere scintilla. It is such evi-
dence as a reasonable mind might accept to support
a conclusion. Mere uncorroborated hearsay or ru-
mor is not substantial evidence. It is such evidence
as would be sufficient to justify a refusal to direct a
verdict if the case were before a jury.

The substantial evidence standard has since been
codified in the APA.551 In determining whether an
agency decision is supported by substantial evi-
dence, courts must evaluate the whole record in its
entirety, not merely those portions on which the
agency relied.

Judicial review of factual conclusions is essential
as a means of checking agency abuse of discretion.
Yet de novo review is impractical for the bulk of
agency decisions. They are simply too numerous
and complex. The substantial evidence standard
exists as a compromise between total judicial defer-
ence and de novo review.

The “clearly erroneous” standard, which applies
to appellate review of trial court findings, differs
from the substantial evidence standard of review of
administrative agency decisionmaking. The latter
is a narrow standard of review, thereby permitting
agencies greater discretion than accorded trial
courts. The technical rules of evidence (including in
particular the hearsay rule and its multitude of
exceptions) are generally inapplicable in adminis-
trative proceedings.

The APA provides that “the reviewing court shall
decide all relevant questions of law, [and] interpret
constitutional and statutory provisions.” Formal
rulemaking and formal adjudication under §§ 556
and 557 are subject to the substantial evidence test.
Presumably, then, agency decisions not subject to
§§ 556 and 557 or otherwise “on the record” are
subject to reversal or remand if found to be “arbi-
trary, capricious, an abuse of discretion, or other-
wise not in accordance with the law.” These criteria
relate to whether the decision was based on rele-
vant factors, or whether it constituted a clear error
of judgment. Few courts have invalidated agency
action on the ground that it was a clear error of
judgment. This standard essentially requires a
party to persuade the court that the agency’s deci-
sion has no rational basis—a difficult burden to
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carry. Of course, no agency decision can sustain
judicial scrutiny if it is unconstitutional.

The APA requires a reviewing court to overturn
agency actions deemed to be “arbitrary, capricious,
an abuse of discretion, or otherwise not in accor-
dance with law.” The U.S. Supreme Court, in Citi-
zens to Preserve Overton Park v. Volpe, 552 empha-
sized that this standard of review is a narrow one
and that the courts are not to substitute their
judgment for that of the agency. In essence, one
must prove that the agency’s action is without a
rational basis, a difficult task given the talents of
agency opinion writers.553

In Overton Park v. Volpe,554 the Secretary of
Transportation authorized construction of an Inter-
state highway through Overton Park in Memphis,
Tennessee. The highway would consume 26 acres of
the 343-acre city park. The Secretary made no
findings explaining his decision and its consistency
with federal statutes, but provided litigation affi-
davits asserting that the decision was his and was
supportable by law. Federal legislation prohibited
federal highway construction through public parks
where a “feasible and prudent” alternative route
exists.555 The Supreme Court required the case to be
remanded so that the full record before the DOT
Secretary at the time he rendered his decision
could be evaluated. A 27-day trial in the federal
district court followed. At trial, it was revealed that
the Secretary had never made the corridor deter-
mination the statute required, and even if he had
done so, it was based on an incorrect view of the
law. The case was remanded back to the U.S. DOT
for the appropriate findings. Ultimately, Secretary
Volpe concluded that building the Interstate high-
way through the park would not satisfy the statu-
tory standards and could not be approved.556

Subsequently, the Supreme Court would hold
that, “It is quite plain from our holding in Citizens
to Preserve Overton Park v. Volpe that de novo re-

                                                          
552 401 U.S. 402 (1971).
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radar detectors in CMVs held not formulated in an arbi-
trary and capricious manner in Radio Ass’n on Defending
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Cir. 1990).
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ed. 2003).
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view is appropriate only where there are inade-
quate factfinding procedures in an adjudicatory
proceeding, or where judicial proceedings are
brought to enforce certain administrative ac-
tions.”557 De novo review would be available only if
the agency’s action was “unwarranted by the facts,”
i.e., if it was adjudicatory in nature and its fact-
finding was inadequate, or when issues not before
the agency are proffered in a proceeding to enforce
nonadjudicatory agency action.558 Hence, proper
agency due process is essential to sustaining
agency action.

Overton Park has become a landmark case of
both Constitutional Law and Administrative Law,
for it established the importance of the administra-
tive record that documents the basis for the deci-
sion.559 Both Overton Park and the cases that fol-
lowed establish the standards by which that
record—the “whole record”—will be judged and
what it might contain. There remains considerable
controversy about what should be in the record.
Modern agency practice is to include everything
relevant to the decision. Transparency is thereby
enhanced.

Under the APA, in formal adjudicative or rule-
making proceedings, “[t]he transcript of testimony
and exhibits, together with all pa-
pers…filed…constitutes the exclusive record for
decision.”560 Hence, agency decisions utilizing for-
mal procedures must be based on the record. How-
ever, an agency may take official notice of matters
of common knowledge not within the record, i.e.,
facts that are commonly known or that can be re-
ferred to by administrative agencies. Ordinarily
such facts must be set forth in the record in formal
rulemaking or adjudication, and opposing parties
must be given an opportunity to rebut them.561

For example, in United States v. Abilene &
Southern Railway, Co.,562 the ICC set joint rates
among a bankrupt railroad and 40 other railroads,
utilizing the annual reports of the 40 rail carriers.
The Abilene & Southern Railway argued that the
ICC’s order was void, since it relied upon informa-
tion not formally introduced as evidence.

Agency decisionmaking must be based on the
evidentiary record, and nothing can be considered
as evidence that has not been properly introduced
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560 5 U.S.C. § 556(e).
561 Id.
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as such. Such a rule is necessary to protect the
rights of the parties in an adversary proceeding.
The Supreme Court held that the ICC may not rely
on information not introduced as evidence.

However, in Market Street Railway v. Railroad
Commission,563 the Supreme Court held that al-
though due process requires that the agency base
its conclusions upon matters in the record and that
parties have an opportunity to rebut the conclusion,
absent any demonstration of error or prejudice, the
reliance upon a matter of incidental importance
(here, reports filed subsequent to the hearing) is
not error. This case involved a decision of the Cali-
fornia Railroad Commission to reduce the fares of
the San Francisco Market Railway from 7 to 6
cents. The Railway contended the Commission’s
order was invalid, because it evaluated the evi-
dence without the assistance of expert testimony,
and its decision was based on evidence outside the
record.

An agency action may be attacked on grounds
that it is ultra vires,564 or has serious procedural
infirmities.565 Of course no agency decision can sus-
tain judicial scrutiny if it is unconstitutional.566

Section 15(g)(5) of the Model State APA provides
for judicial reversal of agency decisions that are
“clearly erroneous in view of the reliable, probative,
and substantial evidence on the whole record.”
However, the 1982 Model Act revokes the “clearly
erroneous” standard in favor of the federal “sub-
stantial evidence” test. Where the agency decision
“substantially affects a fundamental vested right,”
some state courts have exercised their independent
judgment as to the evidence.567

Between the extremes of de novo review and
strong deference to administrative decisionmaking,
some courts have taken a “hard look” at the
agency’s decisional process, ensuring that they
have considered all relevant issues and policies and
taken a good look at the facts, while allowing the
agency the discretion to determine policy. It is the
agency’s process and its justification or rationale
for its selection of a policy alternative that becomes
the focus of this approach.568

Many jurists have conceded the pragmatic reali-
ties posed by judicial review of highly complex
technical issues for which administrative agencies
have greater expertise. For example, in Motor Ve-
                                                          

563 324 U.S. 548 (1945).
564 5 U.S.C. § 706(2)(C).
565 5 U.S.C. § 706(2)(D).
566 5 U.S.C. § 706(2)(B).
567 Strumsky v. San Diego Employees Ret. Ass’n, 520

P.2d 29 (Cal. 1974).
568 Scenic Hudson Pres. Conference v. FPC (I), 354 F.2d

608 (2d Cir. 1965).
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hicle Manufacturers Association v. State Farm Mu-
tual Automobile Insurance Co.,569 the U.S. Supreme
Court observed the inherent problems faced in as-
sessing the wisdom of seat belt regulation. Over the
course of 60 ratemaking notices beginning in the
mid-1960s, the U.S. DOT issued various rules re-
quiring installation of mobile seat belts. Passive
restraints were, under the rules, to be installed in
large cars in 1982 and in all cars by 1985. However,
in 1981, President Reagan’s Secretary of Transpor-
tation, Drew Lewis, announced that the rulemak-
ing would be reopened because of the deleterious
economic circumstances in which the domestic
automobile industry found itself. The U.S. DOT’s
National Highway Traffic Safety Administration
(NHTSA) rescinded the earlier rules on grounds
that it could no longer find that significant safety
benefits would be realized therefrom. In 1977, it
had anticipated that air bags would be installed in
60 percent of new vehicles and automatic seat belts
in 40 percent. By 1981, it appeared that seat belts
would be installed in 99 percent and could be de-
tached easily. Because of the $1 billion cost that
would be imposed upon the industry by the rule,
the NHTSA found that anticipated safety benefits
would not warrant the expenditure.

The U.S. Supreme Court held the rule rescission
arbitrary and capricious. Rule rescission or modifi-
cation is significantly different from a failure to act.
Where an agency changes direction, it must provide
a reasoned analysis for the change. While an
agency need not promulgate rules to last forever
and must be given sufficient latitude to adjust its
policies to comport with contemporary needs, de-
regulation is not always in the best public interest.

The Court held that the scope of review under
the arbitrary and capricious standard is narrow;
the courts may not substitute their judgment for
that of the agency. However, the agency must re-
view the relevant evidence and provide a satisfac-
tory explanation of its result, including a rational
connection between the facts and its conclusion. An
agency rule could be deemed arbitrary and capri-
cious “if the agency has relied on factors which
Congress has not intended it to consider, entirely
failed to consider an important aspect of the prob-
lem, offered an explanation for its decision that
runs counter to the evidence…or is so implausible
that it could not be ascribed to a difference in view
or the product of agency expertise.”570

NHTSA failed to consider what benefits might be
realized by an “air bag only” rule. Although a rule-
making will not be deemed inadequate merely be-
cause it failed to consider “every alternative device

                                                          
569 463 U.S. 29 (1983).
570 Id. at 43.

and thought conceivable to the mind of man,” 571 the
air bag is a technological alternative within the
scope of the existing rule. Also, NHTSA was too
quick to dismiss the benefits of automatic seat
belts. An agency that changes its course must sup-
ply a reasoned analysis.

The test on review for an agency’s factual find-
ings is often whether they are supported by sub-
stantial evidence, as discussed above. In making
factual determinations, the findings of the agency,
if supported by substantial evidence, are conclu-
sive. It is not the task of the court to substitute its
judgment of factual questions for those of the
agency if they are supported by evidence. But is-
sues of statutory interpretation are for the judici-
ary to resolve giving appropriate weight to the ini-
tial legal determinations of the agency.572

In reviewing agency interpretations of their ena-
bling statutes, many modern courts apply the ra-
tional basis test.573 Under it, courts uphold the
agency’s statutory findings, if they are reasonable,
even where the court might have construed the
language of the statute differently. But some courts
refuse to accord an agency’s legal conclusions as
great a deference as they ascribe to its factual
findings, insisting that questions of law are for the
independent judgment of the reviewing court.574

In Chevron, Inc. v. Natural Resources Defense
Council,575 the U.S. Supreme Court established a
policy of giving broad deference to administrative
agencies’ interpretation of their statutes. It held
that if the intent of Congress is clear in the statute,
the court and the agency are bound to give effect to
the express intent of Congress. If Congress explic-
itly or implicitly left a gap in the provisions of the
statute for the agency to fill, the agency may clarify
the provisions by regulation. The gap is deemed to
be an express delegation of authority to the agency,
and a court may not on review substitute its own
construction of the statutory provision. The regula-
tion is given controlling weight unless it is “arbi-
trary, capricious, or manifestly contrary to the
statute.” 576

Statutory ambiguity and unilluminating legisla-
tive history provide the agency with broad discre-
tion in implementing regulations, and agencies are
not bound to follow prior agency interpretation.
Challenges to agency construction of statutory pro-

                                                          
571 Id. at 57, quoting Vt. Yankee Nuclear Power Comp. v.

Natural Res. Def. Council, 435 U.S. at 551.
572 NLRB v. Hearst Publ’ns, 322 U.S. 111 (1944).
573 Gray v. Powell, 314 U.S. 402 (1941).
574 See Packard Motor Car Co. v. NLRB, 330 U.S. 485

(1947).
575 467 U.S. 837 (1984).
576 Id. at 844.
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visions based on the wisdom of the agency’s policy
must fail if the agency has made a reasonable and
legitimate policy choice.

Agencies have frequently been given authority to
promulgate regulations, the violation of which is a
statutorily created criminal offense. The legislature
mandates the imposition of criminal sanctions, a
task that cannot be performed by an administrative
agency. But when an agency promulgates regula-
tions, the violations of which may lead to the impo-
sition of criminal penalties, it must do so with a
reasonable level of precision.

For example, in Boyce Motor Lines, Inc. v. United
States,577 the ICC promulgated a regulation that
required drivers of vehicles containing dangerous
or hazardous materials to “avoid, so far as practi-
cable, and, where feasible, by prearrangement of
routes, driving into or through congested thorough-
fares, places where crowds are assembled, street
car tracks, tunnels, viaducts, and dangerous
crossings.” The statute imposed penalties of fines
and/or imprisonment for a knowing violation. Boyce
Motor Lines was charged with transporting carbon
bisulphide through the Holland Tunnel in New
York, a congested thoroughfare, on three occasions,
on the third of which there was an explosion of the
material, injuring some 60 persons.

The U.S. Supreme Court upheld the regulation.
It acknowledged that criminal statutes must be
sufficiently definite to give notice to the public, so
that their prohibitions may be avoided, and to allow
one charged with an offense arising thereunder to
know with what he is being charged. Nevertheless,
the English language is inherently ambiguous and
cannot command the precision of mathematics.
Hence, only a reasonable degree of certainty can be
expected. Some courts have insisted that agencies
adopt more specific standards for the performance
of their statutory responsibilities—that they nar-
row or crystallize their area of discretion.578

Regulations that are properly promulgated and
within the scope of authority delegated have the
force and authority of law. Stated differently, a rule
or regulation has the same effect as the statute
upon which it is based, so long as the rule of regu-
lation is not ultra vires of jurisdiction conferred by
the statute, and its method of promulgation does
not suffer from procedural infirmities. And, as a
general principle, a regulation is binding upon the
agency that promulgated it.

The U.S. Supreme Court evaluated the ICC’s ra-
temaking power in Arizona Grocery Co. v. Atchison,

                                                          
577 342 U.S. 337 (1952).
578 Soglin v. Kauffman, 418 F.2d 163 (7th Cir. 1969);

Hornsby v. Allen, 326 F.2d 605 (5th Cir. 1964).

Topeka & Santa Fe Railway.579 In 1920, railroads
charged $1.045 per 100 lb of sugar between Phoe-
nix and California. Shippers objected, and the ICC
on July 26, 1922, ordered the rates lowered to
$0.965 and awarded reparations. Later that year,
shippers again challenged these rates as unreason-
able and sought reparations. In 1925, the commis-
sion ordered the rates reduced to $0.73 and
awarded reparations on shipments after July 1,
1922.

The Court held that the ICC may not award
reparations with respect to rates charged that were
set at a level approved by it. The Court acknowl-
edged that the ICC’s ratemaking powers were com-
prehensive, and when it declared a rate to be just
and reasonable, it spoke as the legislature, and its
pronouncement has the force of a statute.

Nevertheless, the ICC had earlier declared the
$0.965 rate to be just and reasonable. The ICC may
not in a subsequent proceeding, acting in its quasi-
judicial capacity, ignore its own pronouncement
promulgated in its quasi-legislative capacity and
retroactively repeal its own enactment as to the
reasonableness of the rate it has prescribed. The
Commission may not order reparations when it has
declared the earlier, higher rate to be lawful.

Arizona Grocery is usually cited in support of the
proposition that an agency must ordinarily follow
its own rules, until they are properly amended or
repealed. Many cases have held that an agency
must abide by the rules it promulgates when it
subsequently engages in ad hoc adjudication.580

Procedural requirements that agencies must em-
ploy for adjudication and rulemaking have five
sources:
• The organic statute creating the agency, which
may specify the procedures it is to utilize;
• Procedural regulations promulgated by the
agency itself;
• The Administrative Procedure Act, which estab-
lishes procedural requirements for most federal
agencies;
• Federal common law created by judges to facili-
tate judicial review; and

                                                          
579 284 U.S. 370 (1932). Prior to 1906, the ICC had juris-

diction to declare rates unreasonable and award repara-
tions for sums unlawfully collected, but it could not pre-
scribe rates for the future. In 1906, it was given the latter
power. All railroad rates must be filed with the ICC,
which determines if they are “just and reasonable.” In
1920, the Commission was given authority to prescribe
minimum as well as maximum rates.

580 See, e.g., United States v. Caceres, 440 U.S. 741
(1979).
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• The United States Constitution, particularly its
Fifth and Fourteenth Amendment due process re-
quirements, as interpreted by the courts.

Constitutional due process requirements may
create a hearing obligation where a “relatively
small number of persons are exceptionally affected,
in each case upon individual grounds….”581 But
conversely, where a large number of persons are
affected by an agency action essentially analogous
to that performed by the legislature, a formal
hearing is not required.582 The U.S. Supreme Court
has noted that there is “a recognized distinction in
administrative law between proceedings for the
purpose of promulgating policy-type rules or stan-
dards on the other hand, and proceedings designed
to adjudicate disputed facts in particular cases on
the other.”

For example, in Southern Railway v. Virginia,583

the U.S. Supreme Court reviewed a decision of the
highway commissioner of the Commonwealth of
Virginia, who, acting under authority of Virginia
law, but without notice or hearing, ordered the
Southern Railway to eliminate a grade crossing and
construct an overhead passage. The Southern
Railway refused, arguing that the procedures em-
ployed failed to satisfy the due process require-
ments of the Fourteenth Amendment. The statute
was silent as to the availability of judicial review.

The Court concluded that the summary decrees
of the highway commissioner ordering bridge con-
struction were inconsistent with Fourteenth
Amendment due process obligations. Clearly, a re-
quirement to expend money to eliminate a railway
grade crossing and construct a bridge in its place
constitutes the taking of property. Whatever the
summary ability of the legislature to confiscate
property, there is a significant difference where
that power is delegated to an administrative offi-
cial. Since the statute conferring such powers in-
cludes no provision for a hearing or judicial review,
it constitutes the delegation of arbitrary and un-
constitutional authority.

                                                          
581 Londoner v. Denver, 210 U.S. 373 (1908).
582 Bi-Metallic Investment Co. v. State Bd. of Equaliza-

tion, 239 U.S. 441 (1915). Where a large number of indi-
viduals are affected by agency action, it is impractical that
they each be given a hearing. The machinery of govern-
ment would grind to a halt if all aggrieved parties were
given a formal hearing.

583 290 U.S. 190 (1933).

I. JUDICIAL REVIEW

1. Standing
Article III of the Constitution vests review of

governmental decisions in the courts.584 In the
seminal decision of Marbury v. Madison,585 the U.S.
Supreme Court held that judicial review is the
power to review legislation/executive acts and de-
clare such laws unconstitutional: “It is emphati-
cally the province and duty of the judicial depart-
ment to say what the law is.” This power to
interpret the Constitution and declare the acts of
the coordinate branches of government unconstitu-
tional is enormous power indeed. Yet, judicial re-
view also is limited to justiciable “cases or contro-
versies” in which plaintiffs have standing to seek
review.

Standing is a threshold question in every federal
case, determining the authority of the federal court
to entertain the suit.586 Article III of the United
States Constitution limits judicial power to the
resolution of “cases and controversies.” One who
seeks redress in federal courts must demonstrate
that: (1) he personally has suffered actual or
threatened injury as a result of the defendant’s
putatively illegal conduct;587 (2) the injury is fairly
traceable to the defendant’s actions; and (3) that
such injury is likely to be redressed by the re-

                                                          
584 U.S. CONST. art. III:

Section 1. The judicial Power of the United States, shall

be vested in one supreme Court, and in such inferior

Courts as the Congress may from time to time ordain and

establish….

Section 2. The judicial Power shall extend to all Cases,

in Law and Equity, arising under this Constitution, the

Laws of the United States, and Treaties made, or which

shall be made, under their Authority;—to all Cases af-

fecting Ambassadors, other public Ministers and Con-

suls;—to all Cases of admiralty and maritime Jurisdic-

tion;—to Controversies to which the United States shall be

a Party;—to Controversies between two or more States;

between a State and Citizens of another state;—between

Citizens of different States;—between Citizens of the same

State claiming Lands under Grants of different States, and

between a State, or the Citizens thereof, and foreign

States, Citizens or Subjects….
585 5 U.S. (1 Cranch.) 137 at 177 (1803).
586 Warth v. Seldin, 422 U.S. 490, 498 (1975).
587 Gladsone, Realtors v. Village of Bellwood, 441 U.S.

91, 100 (1979). See also Reynolds v. McInnes, 380 F.3d
1303 (11th Cir. 2004) (non-African American employees
had standing to bring civil contempt action against the
Alabama DOT on the basis of a consent decree imposing
race-conscious standards).
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quested relief.588 These requirements tend to assure
that an actual case or controversy exists, and that
the court will not be adjudicating some abstract
issue. The dispute must be presented in an adver-
sary context and in a form capable of judicial reso-
lution.

Leibovitz v. New York City Transit Authority589

involved a transit employee who alleged she suf-
fered emotional distress because of sexual harass-
ment of other employees. Though the U.S. Court of
Appeals for the Second Circuit denied her relief, it
engaged in a detailed discussion of Article III
standing jurisprudence.590 Diane Leibovitz was one
of 40 Deputy Superintendents of the 44,000 em-
ployees of the New York City Transit Authority.
She became emotionally distressed as she heard
the several complaints of other female employees of
incidents of sexual harassment. She claimed she
began to suffer a major depressive disorder because
of her inability to secure a remedy for the women
who had been subjected to a hostile work environ-
ment. The jury found that Leibovitz herself had not
been the subject of sexual harassment, nor had she
witnessed it firsthand. The jury found, however,
that Ms. Leibovitz suffered emotional distress as a
result of the sexual harassment of other women in
her shop, and awarded her damages based on her
hostile work environment claim.591 The Second Cir-
cuit concluded that the jury’s finding that Leibovitz
was emotionally traumatized as a result of her
workplace being permeated by sexual harassment
was sufficient to establish Article III standing.592 It
mattered not that she suffered nontangible, none-
conomic injury, nor that her injury may have been
the indirect result of the sexual harassment of
other women, for the Court found her injury to be
distinct and palpable, and that it was remediable
through a damage award. Thus, she had stand-
ing.593

                                                          
588 Allen v. Wright, 468 U.S. 737, 751 (1984). In Lujan v.

Defenders of Wildlife, 504 U.S. 555 (1992), the U.S. Su-
preme Court identified several requirements for standing:
• Injury in Fact: The plaintiff must suffer “concrete”
harm, not “vague, uncertain harm.” Such harm can be
“physical, economic or deprivation of a particular right.”
• “Causal Connection: If the sought relief were granted,
would harm against plaintiff continue?
• Redressability: Even if the plaintiff sought relief they
wanted, would they secure the result they are seeking?

589 252 F.3d 179 (2d Cir. 2001).
590 See Christopher O’Connor, Stop Harassing Her or

We’ll Both Sue: Bystander Injury Sexual Harassment, 50
CASE. W. RES. L. REV. 501 (1999), which discusses the
lower court decision in her favor.

591 252 F.3d at 182–83.
592 252 F.3d at 184–85.
593 252 F.3d at 185.

Statutes may also create standing. Where a stat-
ute clearly reflects an intent to protect a competi-
tive interest, the protected party has standing to
bring suit to require compliance.594 But in Area
Transportation, Inc. v. Ettinger,595 a federal district
court held that a school bus operator lacked stand-
ing to force FTA to declare the public transit pro-
vider ineligible for future federal transit assistance
grants and require the recipient to repay the grants
it received for each year it was in violation. In order
to establish standing under the APA, a plaintiff
must prove: (1) he or she suffered an “injury in
fact”—an invasion of a concrete and particularized
legally recognized interest; (2) there was a causal
connection between defendant’s action and plain-
tiff’s injury, such that the injury is fairly traceable
to defendant’s action and not caused by some third
party not before the court; and (3) a favorable deci-
sion will likely redress the injury. The court found
that the private carrier failed to prove its injury
was fairly traceable to the FTA’s decision, and that
the remedy sought would not redress its injury.

State and federal law diverges on the issue of
whether taxpayers have standing to challenge gov-
ernmental actions as taxpayers. In general, no
statutory authorization is necessary for a “tax-
payer's action” in a state court. The right of a tax-
payer to sue to restrain the alleged improper ex-
penditure of public funds derives from the common
law. “Of the right of resident tax payers to invoke
the interposition of a court…to prevent an illegal
disposition of [public] moneys…or the illegal crea-
tion of a debt…there is at this day no serious ques-
tion. The right has been recognized by the state
courts in numerous cases.”596 However, as an ordi-
nary matter, suits premised on federal taxpayer
status are not cognizable in the federal courts be-
cause a taxpayer's “interest in the moneys of the
Treasury…is shared with millions of others, is
comparatively minute and indeterminable; and the
effect upon future taxation, of any payments out of

                                                          
594 City of Evanston v. Reg’l Transp. Auth., 825 F.2d

1121, 1123 (7th Cir. 1987); S. Suburban Safeway Lines v.
City of Chicago, 416 F.2d 535, 539 (7th Cir. 1969); Brad-
ford Sch. Bus Transit v. Chicago Transit Auth., 537 F.2d
943 (7th Cir. 1976), cert. denied, 429 U.S. 1066 (1977).
However, some courts have found that the Federal Transit
Act was intended to benefit the public at large and not
create special benefits for particular classes of persons.
See e.g., ABC Bus Lines v. Urban Mass Transp. Admin.,
831 F.2d 360 (1st Cir. 1987), and Dopico v. Goldschmidt,
687 F.2d 644 (2d Cir. 1982).

595 75 F. Supp. 2d 862, 1999 U.S. Dist. LEXIS 18503
(N.D. Ill. 1999); aff’d, Area Transp. Inc. v. Ettinger, 219
F.2d 671 (7th Cir. 2000).

596 Crampton v. Zabriskie, 101 U.S. (11 Otto) 601, 609,
25 L. Ed. 1070 (1880).
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the funds, so remote, fluctuating and uncertain,
that no basis is afforded for [judicial interven-
tion].”597

One may satisfy the personal injury requirement
of standing by a showing of economic or none-
conomic loss, including injuries to aesthetic values
or environmental well-being.598 For example, in
Hatmaker v. Georgia Department of Transporta-
tion,599 a group of citizens complained that the
Georgia DOT had failed to research the historic
value of a certain oak tree (the “Friendship Oak”)
when it approved a road-widening project, in viola-
tion of Section 4(f) of the Department of Transpor-
tation Act of 1966,600 and Section 18 of the Federal
Highway Act of 1968.601 The federal district court
held plaintiffs had satisfied both the economic and
noneconomic strands of standing. They had in-
vested more than $8,000 in maintaining the health
of the Friendship Oak; they visited the tree to
stand in awe of its natural beauty, decorated it
with Christmas lights, and studied the tree in their
capacity as licensed arborists. They also proved an
injury fairly traceable to the alleged unlawful con-
duct—the failure of Georgia DOT to research ade-
quately the history of the Friendship Oak had led
the Secretary of U.S. DOT to make a decision in
violation of Section 4(f). Thus, all elements of
standing were satisfied.602

2. Preclusion
Under the APA, “A person suffering legal wrong

because of agency action, or adversely affected or
aggrieved…is entitled to judicial review thereof.”603

However, the judicial review provisions are inappli-
cable where “statutes preclude judicial review….”604

Preclusion statutes are ordinarily narrowly con-
strued.

The APA allows judicial review except to the ex-
tent statutes preclude review, or the agency’s de-
termination is committed to its discretion by law.605

Preclusion of review is limited to those situations
where agency action is reasonable rather than arbi-
trary. Thus, although an agency action may be

                                                          
597 Frothingham v. Mellon, 262 U.S. 447, 487 (1923);

ASARCO v. Kadish, 490 U.S. 605, 613; 109 S. Ct. 2037;
104 L. Ed. 2d 696 (1989).

598 See Sierra Club v. Morton, 405 U.S. 727 (1972);
United States v. SCRAP, 412 U.S. 669 (1973).

599 973 F. Supp. 1047 (M.D. Ga. 1995).
600 49 U.S.C. § 303.
601 23 U.S.C. § 138.
602 Hatmaker, 973 F. Supp. at 1051–52.
603 5 U.S.C. § 702.
604 5 U.S.C. § 701(a)(1).
605 5 U.S.C. § 701(a)(1)&(2).

committed to its discretion by law, review is per-
mitted where the agency abuses its discretion.606

The APA has been construed to mean that
agency decisionmaking may be precluded if com-
mitted to its discretion by law only if the exercise of
discretion is reasonable. Stated differently, the
courts may properly reverse agency action for
abuse of discretion. The exception for action com-
mitted to agency discretion has been described as
rather narrow, and exists in those rare circum-
stances where the “statutes are drawn in such
broad terms that in a given case there is no law to
apply.”607 There appears to be a strong presumption
in favor of judicial review.608

3. Ripeness
The case-or-controversy requirement of Article

III requires that the action be “ripe” for judicial
review. The purpose of the ripeness doctrine “is to
prevent the courts, through avoidance of premature
adjudication, from entangling themselves in ab-
stract disagreements over administrative policies,
and also to protect the agencies from judicial inter-
ference until an administrative decision has been
formalized and its effects felt in a concrete way by
the challenging parties.”609

Only final agency decisions are subject to review.
When one seeks discretionary relief from the judi-
ciary for an agency action, the courts may resist
review until the controversy is “ripe.” This avoids
premature adjudication of disputes that have not
reached sufficient concreteness to warrant judicial
interference, and avoids disruption of agency deci-
sionmaking until the impact thereof has run its
course.

In 1994, Michael Cuffley, a representative of the
Missouri Realm of the Knights of the Ku Klux Klan
submitted an application with the Missouri High-
way and Transportation Commission to participate
in the state’s Adopt-A-Highway program. The
Adopt-A-Highway program is designed to reduce
the state’s litter collection expenses by enlisting
volunteers to help. The state neither approved nor
denied the Klan’s application, but instead filed an
action in federal district court seeking a declaratory
judgment that would allow it to deny the Klan’s
application; the Klan counterclaimed, seeking a
declaratory judgment and writ of mandamus or-

                                                          
606 5 U.S.C. § 706(2)(A).
607 Citizens to Preserve Overton Park v. Volpe, 401 U.S.

402 (1971).
608 See, e.g., Panama Canal Co. v. Grace Line, Inc., 356

U.S. 309 (1958).
609 Pacific Gas & Elec. Co. v. State Energy Res. Conser-

vation & Dev. Comm’n, 461 U.S. 190 at 200 (1983), Citing
Abbott Labs. v. Gardner, 387 U.S. 136 (1951).



2-57

dering the Highway Commission to allow it to par-
ticipate in the program. The district court granted
the Klan’s motion and awarded it attorney’s fees.610

On appeal, the Eighth Circuit, in Missouri High-
way and Transportation Commission v. Cuffley,611

concluded that, because the State had never acted
on the Klan’s application, “the critical facts in-
volved in this dispute are hypothetical and specula-
tive” and therefore not ripe for review.612 “Until the
State acts on the Klan’s application and creates a
concrete record for judicial consideration, this dis-
pute is simply not ripe for review,” observed the
court. “If the State is unsure how to handle the
Klan’s application, it should seek the advice of its
legal staff, not the advice of a federal judge.”613

Nevertheless, the modern trend has been to relax
the ripeness prohibition of discretionary judicial
review. Where a party is faced with an agency deci-
sion having immediate adverse effects, and the
consequences for noncompliance are severe, courts
have been willing to open the doors to judicial re-
view.

4. Primary Jurisdiction
Primary jurisdiction is closely related to the doc-

trine of exhaustion. Exhaustion applies whenever
the dispute is first cognizable solely in an adminis-
trative agency.614 The courts will defer action until
the agency has concluded its proceedings. Primary
jurisdiction involves a dispute that, although origi-
nally cognizable by the judiciary, requires resolu-
tion of certain issues within the special competence
of an administrative agency. Here, judicial review
is deferred until these issues have been first re-
solved by the agency.

The advantages of the application of the primary
jurisdiction doctrine are:
• Agency expertise. The agency has been entrusted
by the legislative branch to regulate a particular
industry or area of public concern and has devel-
oped some expertise in the regulated affairs and
application of the governing statute. The insights
gained through agency experience and specializa-
tion may be useful in resolving complex issues of
law or fact; and

                                                          
610 Mo. Highway & Transp. Comm’n v. Cuffley, 927 F.

Supp. 1248 (E.D. Mo. 1996).
611 112 F.3d 1332 (8th Cir. 1997).
612 112 F.3d at 1337.
613 112 F.3d at 1338.
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sponding state agency before filing suit. Paul Stephen
Dempsey, Transit Law, 5 SELECTED STUDIES 10–18.

• Uniformity. Allowing the administrative agency
an opportunity to decide all major issues sur-
rounding the substance of its jurisdiction encour-
ages uniformity of decisionmaking, as well as sta-
bility and predictability in the law. These are
objectives the legislature probably desired when it
established the agency.
Nevertheless, referring questions to administrative
agencies that the courts must ultimately review
may only consume unnecessary time and money,
and lead to less efficient and less economical deci-
sionmaking.

In United States v. Western Pacific Railroad,615

Western Pacific Railroad brought an action against
the United States in the court of claims for pay-
ment for the transportation of napalm bombs with-
out fuses. The Railroad argued that the napalm
constituted “incendiary bombs” for which a higher
tariff applied, rather than the classification of
“gasoline in steel drums” as maintained by the
United States, for which a lower tariff applied. The
court of claims held for the United States. The
Railroad argued that the question is one to be re-
solved by the ICC. The U.S. Supreme Court held
that the court of claims should have applied the
doctrine of primary jurisdiction and referred the
issue of rail tariff interpretation to the ICC for its
initial determination.

Early cases relied upon the desire to encourage
uniformity of treatment of issues within the spe-
cialized competence of administrative agencies as a
principal rationale for primary jurisdiction.616 This
avoids one string of agency precedent, and a sepa-
rate line or lines of federal court precedent.

More recently, courts have stressed agency ex-
pertise and specialized knowledge as a rationale for
the primary jurisdiction doctrine. The complex and
technical issues of tariff interpretation presented
here are well suited for agency disposition. The
agency, rather than the courts, has familiarity with
issues such as why a higher tariff was ascribed to
bombs than to gasoline, and whether these reasons
would be applicable to the instant shipment.
Courts, which do not make rates, cannot discern
precisely all the factors that comprise the rate-
making process.

The rationale of the agency expertise as a reason
for applying the doctrine of primary jurisdiction
has led to the creation of an exception where only a
question of law is presented and no factual issue is
in dispute. Thus, preliminary resort to the ICC was
not deemed necessary in Great Northern Railway

                                                          
615 352 U.S. 59 (1956).
616 See Tex. & Pacific Ry. v. Abilene Cotton Oil Co., 204

U.S. 426 (1907).
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Co. v. Merchants Elevator Co.,617 where the Court
held that, “The task to be performed is to determine
the meaning of words of the tariff which were used
in their ordinary sense and to apply that meaning
to undisputed facts.”618

5. Deprivation of Individual Rights: Section 1983
Actions

The vehicle by which many constitutional rights
violations are alleged against state and local gov-
ernments is § 1983 of Title 42 of the U.S.C.619 The
Civil Rights Act of 1871 (now codified at 42 U.S.C. §
1983) provides:

Every person who, under color of any statute, ordi-
nance, regulation, custom, or usage, of any state or
territory or the District of Columbia, subjects or
causes to be subjected, any citizen of the United
States or other person within the jurisdiction thereof
to the deprivation of any rights, privileges, or immu-
nities secured by the Constitution and laws, shall be
liable to the party injured in an action at law, suit in
equity, or any other proper proceeding for redress.620

                                                          
617 259 U.S. 285 (1922).
618 259 U.S. at 294. Primary jurisdiction was not applied

in Nader v. Allegheny Airlines, 426 U.S. 290 (1976), which
held that courts have applied the doctrine of primary ju-
risdiction even where common law remedies exist and the
agency lacks jurisdiction to resolve the controversy on
grounds that uniformity and consistency of decision mak-
ing are thereby enhanced. In this case, considerations of
uniformity in regulation and of technical expertise do not
call for prior reference to the Civil Aeronautics Board. The
issues here of fraudulent misrepresentation fall within the
traditional competence of the judiciary.

Primary jurisdiction was applied in Far East Confer-
ence v. United States, 342 U.S. 570 (1952), where the
Court held the questions posed under the Shipping Act
are highly technical and complex. They require the exer-
cise of a high degree of expertise by those who, like the
members of the FMB, are highly trained and experienced
in such matters. In cases raising issues of fact not within
the conventional experience of judges or cases requiring
the exercise of administrative discretion, agencies created
by Congress for regulating the subject matter should not
be passed over. Uniformity and consistency of decision
making are enhanced by preliminary resort to administra-
tive agencies better equipped than courts to gain insight
by specialization and experience.

619 See Dempsey, supra note 614, at 10–12.
620 42 U.S.C. § 1983. See, e.g., Monell v. Dep’t of Social

Services of the City of N.Y., 436 U.S. 658, 691 (1978). Al-
legations of racial discrimination are handled under §
1981; constitutional violations other than racial discrimi-
nation are handled under § 1983. Gorman v. Roberts, 909
F. Supp. 1479 (M.D. Ala. 1995) (white Alabama DOT
highway employee did not have a § 1981 claim because he

In order to prevail under § 1983, a plaintiff must
prove:

1. He held a constitutionally protected right;
2. He was deprived of this right in violation of the
Constitution;
3. The governmental authority intentionally caused
this deprivation; and
4. The governmental unit acted under color of state
law.621

To determine whether a statute gives rise to a
federal right enforceable under § 1983, the courts
examine whether: (1) Congress intended the provi-
sion to benefit the plaintiff; (2) the right assertedly
protected by the statute is not so amorphous as to
strain judicial competence; and (3) the statute un-
ambiguously imposes a mandatory, binding obliga-
tion upon the states.622 If these criteria are satisfied,
a presumption exists that § 1983 provides a remedy
unless Congress intended to foreclose one.

Employing these criteria, the Seventh Circuit in
Indianapolis Minority Contractors Association v.
Wiley623 concluded that the statutory scheme cre-
ated by ISTEA and STURAA, though requiring
that states expend at least 10 percent of federal
funds with small business concerns owned and con-
trolled by socially and economically disadvantaged
individuals (DBEs), imposed an obligation on the
states rather than creating entitlements upon indi-
viduals. Therefore, the claims that the Indiana
DOT had improperly satisfied the DBE require-
ment by awarding contracts to “sham” or “front”
companies owned by wealthy black businessmen
who were not truly disadvantaged were not cogni-
zable under § 1983.624

A local governmental entity may be held liable
under § 1983 for: (1) an explicit policy that, when
enforced, causes a constitutional deprivation; (2) a
widespread practice that, though not authorized by
law or express municipal policy, is so established as

                                                                                   
failed to demonstrate he suffered discrimination based on
his race).

621 Sims v. Mulcahy, 902 F.2d 524, 538 (7th Cir. 1990),
cert. denied, 498 U.S. 897 (1990); Webb v. City of Chester,
813 F.2d 824, 828 (7th Cir. 1987); Patrick v. Jasper
County, 901 F.2d 561, 565 (7th Cir. 1990); Doe v. Rains
County Indep. Sch. Dist., 66 F.3d 1402, 1406 (5th Cir.
1995). The U.S. Supreme Court has rejected the defense
that the “under color of” language applies only to conduct
authorized and not forbidden by state law. Monroe v.
Pape, 365 U.S. 167 (1961).

622 Wilder v. Va. Hosp. Ass’n, 496 U.S. 498, 509–11
(1990).

623 187 F.3d 743 (7th Cir. 1999).
624 187 F.3d at 751.
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to constitute a “custom or usage” with the force of
law; or (3) a constitutional injury that was caused
by a person with final policymaking authority.625

Section 1983 actions have been brought against
state highway departments and regional transit
agencies for a number of alleged constitutional
violations, including advertising restrictions;626 em-
ployee drug testing;627 employee disciplinary ac-
tions, suspensions, or dismissals;628 and assault and
battery or other abuses.629

In Bivens v. Six Unknown Federal Narcotics
Agents,630 the U.S. Supreme Court held that, al-
though not explicitly authorized by § 1983, federal
officials may be sued for damages flowing from
their denial of a person’s constitutional rights, im-
plying a cause of action directly from the Constitu-
tion itself.631 The Court held a plaintiff must show

                                                          
625 Allen v. Chicago Transit Auth., 2000 U.S. Dist.

LEXIS 11499 (E.D. Ill. 2000).
626 Examples of such cases include Maldonado v. Harris,

370 F.3d 945 (9th Cir. 2004) (First Amendment challenge
against California’s Outdoor Advertising Act); Planned
Parenthood Ass’n/Chicago Area v. Chicago Transit Auth.,
767 F.2d 1225 (7th Cir. 1985) (claim brought under 1983
for denial of advertising); Lebron v. WMATA, 585 F. Supp.
1461 (D.D.C. 1984) (1983 claim brought for restrictions on
advertising).

627 Tanks v. Greater Cleveland Reg’l Transit Auth., 930
F.2d 475 (6th Cir. 1991) (1983 action brought against drug
testing); Moxley v. Reg’l Transit Servs., 722 F. Supp. 977
(W.D.N.Y. 1977) (1983 claim brought against drug test-
ing); Dykes v. SEPTA, 68 F.3d 1564 (3d Cir. 1994) (1983
action brought challenging drug test).

628 Morris v. WMATA, 781 F.2d 218 (D.C. Cir. 1986).
629 Ricciuti v. N.Y. City Transit Auth., 941 F.2d 119 (2d

Cir. 1991) (1983 action brought against assault and bat-
tery by transit police); Fisher v. WMATA, 690 F.2d 1133
(D.C. Cir. 1982) (1983 action brought for arrest, search
and seizure, and stripping of patron).

630 403 U.S. 388 (1971). In Bivens, the plaintiff alleged
that police officers entered and searched his apartment
and arrested him on narcotics charges without a warrant
and without probable cause.

631 Bivens v. Six Unknown Fed. Narcotics Agents, 403
U.S. 388 (1971). The Court briefly summarized the facts of
this case:

This case has its origin in an arrest and search carried

out on the morning of November 26, 1965. Petitioner's

complaint alleged that on that day respondents, agents of

the Federal Bureau of Narcotics acting under claim of fed-

eral authority, entered his apartment and arrested him for

alleged narcotics violations. The agents manacled peti-

tioner in front of his wife and children, and threatened to

arrest the entire family. They searched the apartment

from stem to stern. Thereafter, petitioner was taken to the

(1) a constitutionally protected right, (2) an inva-
sion of that right, and (3) that the requested relief
is appropriate.632

A number of § 1983 actions against state and lo-
cal governments have been dismissed under the
Rooker-Feldman doctrine,633 which holds that fed-
eral courts (other than the U.S. Supreme Court) do
not have jurisdiction to review state court deci-
sions, or issues inextricably intertwined therewith.
For example, in Shooting Point v. Cumming,634 a
property owner brought suit against neighboring
landowners and the resident engineer of the Vir-
ginia Department of Transportation (VDOT) for
violating a 15-ft-wide easement for purposes of
egress and ingress to Virginia Highway Route 622.
The Fourth Circuit concluded:

The Virginia courts have clearly held that Shooting
Point was required to obtain a commercial entrance
permit and that, under the then prevailing law,
Shooting Point was not entitled to that permit. Be-
cause the Virginia courts implicitly held that Shoot-
ing Point was properly subject to the VDOT regula-
tions, a federal court finding of selective enforcement
in violation of the equal protection clause of the
Fourteenth Amendment would clearly contravene
the state courts’ judgment. The district court, there-
fore, correctly concluded that the Rooker-Feldman
doctrine precludes its exercise of federal jurisdiction
over Shooting Point’s selective enforcement
claim….635

Resolving the routine land-use disputes that inevi-
tably and constantly arise among developers, local
residents, and municipal officers is simply not the
business of federal courts…. Accordingly, federal
courts should be extremely reluctant to upset the
delicate political balance at play in local land-use
disputes.636

Similarly, in Sophocleus v. Alabama Department
of Transportation,637 a landowner filed a § 1983 ac-
tion complaining that state condemnation pro-

                                                                                   
federal courthouse in Brooklyn, where he was interro-

gated, booked, and subjected to a visual strip search.
632 Davis v. Passman, 442 U.S. 228 (1979). A private

cause of action against deprivation of a constitutional
protected right may be pursued against the federal gov-
ernment unless special factors counsel hesitation, or Con-
gress has explicitly decreed an alternative remedy to be a
substitute for recovery directly under the Constitution
and that remedy is equally as effective. Carlson v. Green,
466 U.S. 14 (1980).

633 D.C. Ct. of App. v. Feldman, 460 U.S. 462 (1983);
Rooker v. Fidelity Trust Co., 263 U.S. 413 (1923).

634 368 F.3d 379 (4th Cir. 2004).
635 368 F.3d at 384.
636 368 F.3d at 385, quoting Sylvia Dev. Corp. v. Calvert

County, 48 F.3d 810 (4th Cir. 1995).
637 305 F. Supp. 2d 1238 (M.D. Ala. 2004).
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ceedings used to take his home for the widening of
Highway 280 violated his Fifth and Fourteenth
Amendment rights. The federal district court held
that these claims were raised in state court, in a
condemnation case and an eviction case, and such
claims therefore could not, under Rooker-Feldman,
be litigated again in federal court.638

But the plaintiff fared better in Maldonado v.
Harris,639 a case in which a landowner sought to
erect a double-sided billboard on the roof of his
building adjacent to U.S. Highway 101. Maldonado
had been denied a permit to use his billboard for
off-premises advertising by the California Depart-
ment of Transportation (Caltrans) because the
segment of Highway 101 in question had been des-
ignated a “landscaped freeway” where, under the
California Outdoor Advertising Act,640 off-premises
advertising is prohibited. Despite denial,
Moldanado persisted in using the billboard for off-
premises advertising, and Caltrans brought a state
nuisance action and secured a permanent injunc-
tion against him. He was twice found in contempt
of court for violating the injunction. Nonetheless,
the Ninth Circuit declined to bar his 1983 action
under Rooker-Feldman, finding: “The legal wrong
that Moldonado asserts in his action is not an erro-
neous decision by the state court in the nuisance
suit brought against Moldonado by Caltrans, but
the continued enforcement by Caltrans of a statute
Moldonado asserts is unconstitutional.”641 Neither
was the claim precluded under common law rules of
preclusion:

The primary right in the state nuisance action was
not Moldonado’s right to advertise on his billboard,
but the right of the people of California to be free
from obtrusive advertising displays along major
highways…. On the other hand, the primary right
involved in the instant action is…Moldonado’s right
to advertise freely on his property, a right that
Moldonado claims is protected by the First Amend-
ment. Because the primary rights involved in the
two suits are different, the causes of action are also
different, and the judgment against Moldonado in
the nuisance action therefore does not bar any of his
federal claims.642

J. PRIVILEGES AND IMMUNITIES

1. Hiring Preferences
Related to the Commerce Clause, and its protec-

tion of a national economic system, is the Privileges

                                                          
638 305 F. Supp. 2d at 1251.
639 370 F.3d 945 (9th Cir. 2004).
640 CAL. BUS. & PROF. CODE §§ 5200–5486.
641 370 F.3d at 950.
642 370 F.3d at 952.

and Immunities Clause—“The Citizens of each
State shall be entitled to all Privileges and Immuni-
ties of Citizens in the several States.”643 Both Article
IV, Section 2, and the Fourteenth Amendment644

guarantee the citizens protection against state dep-
rivation of their "privileges and immunities" of na-
tional citizenship by either the federal or state gov-
ernment, respectively.

In an early decision, a court noted that the
Clause protects interests

which are in their nature, fundamental; which be-
long, of right, to the citizens of all free govern-
ments…. [These may] be all comprehended under
the following general heads: Protection by the gov-
ernment: the enjoyment of life and liberty, with the
right to acquire and possess property of every kind,
and to pursue and obtain happiness and safety;
subject nevertheless to such restraints as the gov-
ernment may prescribe for the general good of the
whole.645

It is the last phrase—“such restraints as the gov-
ernment may prescribe for the general good of the
whole”—that allows states to impose regulation
upon its citizens, so long as it not provide preferen-
tial treatment to in-state, as opposed to out-of-
state, citizens, unless there is a "substantial rea-
son" for the difference in treatment.

Application of the Privileges and Immunities
Clause initially involves an inquiry into whether
the discrimination against out-of-state residents is
sufficiently “fundamental” to promotion of inter-
state harmony to fall within its purview.646 The U.S.
Supreme Court has held that "the pursuit of a
common calling is one of the most fundamental of
those privileges protected by the Clause.”647 For
example, under the Privileges and Immunities
Clause, the Supreme Court has struck down a state
fee of $2,500 for nonresident commercial fisherman
when residents were charged only $25.648 The Court
has also held that limiting bar admission to local
residents violated the Clause.649 But again, there
must be discrimination against nonresidents to
trigger the Clause.

                                                          
643 U.S. CONST. art. IV, § 2, cl. 1.
644 "No State shall make or enforce any law which shall

abridge the privileges or immunities of citizens of the
United States." U.S. CONST. amend. XIV, § 2.

645 Corfield v. Coryell, 6 Fed. Cas. 546 (No. 3230) (CCED
Pa. 1825).

646 Baldwin v. Mont. Fish and Game Comm'n, 436 U.S.
371 at 387 (1978).

647 United Bldg. & Constr. Trades Council v. Mayor, 465
U.S. 208 at 218 (1984).

648 Toomer v. Witsell, 334 U.S. 385 (1948).
649 Supreme Court of N.H. v. Piper, 470 U.S. 274 (1985).
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However, the Supreme Court has noted that the
“privileges and immunities clause is not an abso-
lute.”650 The Court has held, “Every inquiry under
the Privileges and Immunities Clause ‘must…be
conducted with due regard for the principle that
the states should have considerable leeway in ana-
lyzing local evils and in prescribing appropriate
cures.’”651

In Heim v. McCall,652 the U.S. Supreme Court
upheld preferences for New York residents in-
cluded in construction contracts for New York City
railways by the Board of Rapid Transit Railroad
Commissioners under a New York statute provid-
ing that only U.S. citizens shall be employed on
public works, and that preference shall be given to
New York citizens. The court upheld the statute as
not unconstitutional under the Privileges and Im-
munities Clause, or the Fourteenth Amendment’s
equal protection requirement.653

However, FHWA contract requirements prohibit
all local hiring preferences.654 As a consequence,
state DOTs may not include in a Federal-aid
contract any provisions that require a contractor to
give any local preference in hiring.

2. The Right to Travel
Individual citizens have a constitutional right to

travel.655 Infringements upon that right must sat-
isfy a compelling governmental interest.656 But
highway toll increases do not impermissibly burden
that right.657

                                                          
650 Toomer v. Witsell, 334 U.S. 385 at 396 (1948).
651 United Bldg. & Constr. Trades Council v. Camden,

465 U.S. 208 at 222 (1984). Citing Toomer v. Witsell.
652 239 U.S. 175 (1915).
653 In the earlier decision of Atkin v. Kansas, 191 U.S.

207 (1903) at 222, 223, the Supreme Court declared that
"it belongs to the State, as guardian and trustee for its
people, and having control of its affairs, to prescribe the
conditions upon which it will permit public work to be
done on its behalf, or on behalf of its municipalities. No
court has authority to review its action in that respect.
Regulations on this subject suggest only considerations of
public policy. And with such considerations the courts
have no concern." See also White v. Mass. Council of
Constr. Emplrs., 460 U.S. 204; 103 S. Ct. 1042; 75 L. Ed.
2d 1 (1983).

654 23 C.F.R. § 635.117(b) applies to all Federal-aid
construction projects. It provides: “(b) No procedures or
requirement shall be imposed by any State which will
operate to discriminate against the employment of labor
from any other State, possession or territory of the United
States, in the construction of a Federal-aid project.”

655 See, e.g., United States v. Guest, 383 U.S. 745 (1966).
656 Shapiro v. Thompson, 394 U.S. 618, 634 (1969).
657 Wallach v. Brezenoff, 930 F.2d 1070 (3d Cir. 1991).

Though nowhere explicitly found in the Constitu-
tion, the right to travel is firmly embedded in con-
stitutional jurisprudence,658 and is assertable both
against private and governmental infringements.659

The right to travel has at least three components:
1. It protects the right of citizens of one state to
enter and leave another state;660

2. It protects the right of citizens of one state to be
treated as welcome visitors rather than unfriendly
aliens when they are temporarily present in an-
other state;661 and
3. It protects the right of travelers who elect to be-
come permanent residents of the second state to be
treated like its other citizens.662

K. FREEDOM OF RELIGION

1. The Free Exercise Clause
The First Amendment provides, in part, “Con-

gress shall make no law respecting an establish-
ment of religion, or prohibiting the free exercise
thereof….” This provision has two clauses: (1) a free
exercise clause (to prevent persecution of religious
beliefs), and (2) an establishment clause (to prevent
government from establishing a religion or en-
shrining religious beliefs). Relatively few free re-
ligion cases have arisen in a transportation context.

The U.S. Supreme Court has analyzed free exer-
cise cases under the rational basis test, under
which a rationally-based neutral law of general
application will not be deemed to violate the free
exercise of religion although it incidentally burdens
a particular religious belief or practice.663 “[T]he
right of free exercise does not relieve an individual
of the obligation to comply with a ‘valid and neutral
law of general applicability on the ground that the

                                                          
658 United States v. Guest, 383 U.S. 745, 757 (1966).
659 Shapiro v. Thompson, 394 U.S. 618 at 643 (1969).
660 Edwards v. California, 314 U.S. 160 (1941) (state law

prohibiting transportation of any indigent person in Cali-
fornia held unconstitutional).

661 This right is explicitly protected by art. IV, § 2 of the
Constitution. See 526 U.S. 501.

662 This right is explicitly protected by the opening
words of the Fourteenth Amendment. The Supreme Court
held that “a citizen of the United States can, of his own
volition, become a citizen of any State of the Union by a
bona fide residence therein, with the same rights as other
citizens of that State.” Slaughter-House Cases, 83 U.S. 36
(1873). For a more recent review of the parameters of this
third prong of the right to travel, see Saenz v. Roe, 526
U.S. 489 at 500 (1999).

663 Employment Div. v. Smith, 494 U.S. 872, 879 (1990).
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law proscribes (or prescribes) conduct that his re-
ligion prescribes (or proscribes).’”664

In Miller v. Reed,665 the Ninth Circuit addressed a
claim by a motorist that the state’s requirement
that he reveal his social security number for pur-
poses of drivers license renewal violated his deeply
held religious beliefs. Though he belonged to no
organized religion, he alleged that he held a long-
standing personal theological belief that the
“unique defining purpose of life is separate, indi-
vidual existence,” and that “the use of a single
common identifier in multiple relationships repre-
sents the creation of an external analog of the indi-
vidual, a surrogate shadow-identity…which is nar-
rowed and limited by the perceptions and purposes
of those using this analog.”666 Disclosing his social
security number to the state would, according to his
personal religion, be “tantamount to a sin.”667 The
state would not renew his drivers license without
the number.

The court concluded that the California Vehicle
Code was valid as a neutral law of general applica-
bility advancing a legitimate state interest in lo-
cating the whereabouts of errant parents for pur-
poses of supplying child support, for collecting tax
obligations and overdue and unpaid fines, penal-
ties, assessments, bail, and parking penalties.
Therefore, the court concluded, the requirement did
not violate his right to the free exercise of relig-
ion.668

A number of First Amendment religion cases
have arisen in the area of employment discrimina-
tion. Religious rights are not absolute, and must
bend to reasonable government policies. The U.S.
Supreme Court set the stage in Goldman v. Wein-
berger, where it concluded that the government’s
interest in uniformity and discipline legitimately
justified a dress code, that it could prohibit an Or-
thodox Jew from wearing a yarmulke with his Air
Force uniform, and that such a requirement did not
infringe on his First Amendment free exercise
rights.669

Similar to the holding in Goldman, a Federal
District Court in Kalsi v. New York City Transit
Authority670 addressed a challenge to the require-
ment that New York subway inspectors wear hard
hats to avoid the risk of head injury while working
under the cars. A Sikh, whose religious beliefs re-
quired him to wear a turban at all times, was dis-
                                                          

664 494 U.S. at 879.
665 176 F.3d 1202 (9th Cir. 1999).
666 176 F.3d at 1204.
667 Id.
668 176 F.3d at 1207.
669 Goldman v. Weinberger, 475 U.S. 503 (1986).
670 62 F. Supp. 2d 745 (E.D.N.Y. 1998).

missed when he refused to wear the hard hat over
his turban. The court found that the hard hat re-
quirement was not pretextual, was grounded on
legitimate safety concerns, and that his dismissal
was not religiously motivated.

In the context of transit, in In the Matter of New
York City Transit Authority, a bus driver, who was
a Seventh Day Adventist, was dismissed after she
refused to work sundown on Friday to sundown on
Saturday. The court held that an employer need
not make such accommodations when it would be
prohibited by the nondiscriminatory provisions of
its collective bargaining agreement.671 Similarly, in
Mateen v. Connecticut Transit,672 an African Ameri-
can and Black Muslim transit bus driver unsuc-
cessfully claimed racial and religious discrimina-
tion after he was fired for causing an accident that
damaged his bus, and after numerous negative re-
ports from several supervisors as to his abrasive
and belligerent conduct.673

2. The Establishment Clause
The First Amendment’s Establishment Clause

provides that “Congress shall make no law re-
specting the establishment of religion.”674 It pre-
vents a governmental unit from promoting or affili-
ating with any religious doctrine or organization.675

However, a government action of some kind is re-
quired.676 The U.S. Supreme Court has held that for
a government action not to constitute an endorse-
ment of religion: (1) the action must have a secular
purpose; (2) the primary effect of the action must be
neither to advance nor inhibit religion; and (3) the
action must not foster excessive governmental en-
tanglement with religion.677

In 1959, the city of Marshfield, Wisconsin, ac-
cepted a gift of a 15-ft tall white marble statue of
Jesus Christ, arms open in prayer, from a local unit
of the Knights of Columbus. The city placed it in a
                                                          

671 627 N.Y.S.2d 360 (N.Y.S. Ct. 1995).
672 550 F. Supp. at 52 (D. Conn. 1982).
673 “A keen mind and manual dexterity are not the only

criteria that management may utilize in determining a
person’s qualifications for employment. An ability to work
well with others, patience, pleasantness, and self-control
are permissible factors to be placed on the scale. In view of
a bus operator’s daily and extensive contact with the pub-
lic, these personal characteristics are components for the
successful performance of the job.” 550 F. Supp. at 55 (D.
Conn. 1982).

674 U.S. CONST. amend. 1.
675 County of Allegheny v. ACLU, 492 U.S. 573, 590

(1989).
676 Capitol Square Review Bd. v. Pinette, 515 U.S. 753,

779 (1995).
677 Lemon v. Kurtzman, 403 U.S. 602, 612–13 (1971).
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public park facing Wisconsin Highway 13, the main
thoroughfare in the city, clearly visible to travelers
on the road. It stood on a base with 12-in block let-
ters saying “Christ Guide Us On Our Way.” Thirty-
nine years later, a local resident objected to the
presence of the statue on public property. When the
city failed to move the statue onto private property,
he filed suit. The city then sold the 0.15-acre por-
tion of the park on which the statute rested to a
newly formed citizens’ association (the “Fund”). The
plaintiff argued that the land sale was a sham
transaction attempting to circumvent the “govern-
ment action” requirement, and that the sale itself
should be considered a “government action.” He
further argued that the sale did not end the gov-
ernment endorsement of Christian religion, be-
cause the proximity of the statue to the public park
and the highway could still reasonably be perceived
as government endorsement of religion.678

In Freedom from Religion Foundation v. City of
Marshfield,679 the Seventh Circuit concluded, “Ab-
sent unusual circumstances, a sale of real property
is an effective way for a public body to end its inap-
propriate endorsement of religion.”680 The court
found no such extraordinary circumstances justi-
fying disregarding the sale as a sham for purposes
of endorsing religion, and that the city did not en-
gage in religious endorsement by selling the prop-
erty to a religious institution.681

However, the court found that the plot of land
severed from the park was visually indistinguish-
able from the remaining land that constituted the
public park, and would convey the impression that
the statue was on city park property, and that the
city endorsed its religious message, for “Fund land
is virtually indistinguishable from City land, espe-
cially when viewed from Highway 13.”682 A govern-
mental entity may not endorse religion in this way.
As a remedy, the Seventh Circuit suggested that
the city construct a gated fence or wall, accompa-
nied by a clearly visible disclaimer, so that a rea-
sonable person would not confuse the speech made
by the Fund on its private property with an en-
dorsement by the city.683

In 2005, in Van Orden v. Perry,684 the U.S. Su-
preme Court addressed the Establishment Clause
in the context of a monolith inscribed with the Ten
Commandments on the grounds of the Texas State
                                                          

678 Freedom from Religion v. City of Marshfield, 203
F.3d 487, 489–91 (7th Cir. 2000).

679 203 F.3d 487 (7th Cir. 2000).
680 203 F.3d at 491.
681 203 F.3d at 493.
682 203 F.3d at 495.
683 203 F.3d at 497.
684 125 S. Ct. 2854 (2005).

Capitol building. The Court noted that the fact that
a historic display has religious content or a mes-
sage consistent with religious doctrine does not, of
itself, violate the Establishment Clause. Though
the Court earlier found a state requirement that a
copy of the Ten Commandments be placed in every
school classroom violates the Establishment
Clause, the placement of the Ten Commandments
on the grounds of the State Capitol is far more pas-
sive, and therefore less objectionable.685

L. FREEDOM OF SPEECH

1. Employee Speech
The First Amendment provides that “Congress

shall make no law…abridging the freedom of
speech, or of the press, or the right of the people
peaceably to assemble, and to petition the Govern-
ment for a redress of grievances.” Though it explic-
itly prohibits congressional legislation abridging
speech, it has been deemed broadly applicable to
the states with the adoption of the Fourteenth
Amendment. It applies to any form of state action,
whether in the form of legislation, common law, or
administrative law.

For a highway department or transit operator,
freedom of speech issues arise in a variety of con-
texts, including:

1. When the employer attempts to restrict the
speech of its employees;
2. When an employer retaliates against an em-
ployee for asserting his or her right to complain
against employment conditions, or for otherwise
speaking out on a matter of public concern;
3. When the transit provider seeks to restrict the
speech of its patrons;
4. When the highway department or transit pro-
vider seeks to restrict advertising of other visual
communications on the highways, vehicles, and
facilities; and
5. When the governmental entity seeks to restrict
the speech of members of the public who are not
patrons, such as panhandlers and street musi-
cians.686

The U.S. Supreme Court has held that the courts
must balance the interests of the employee, as a
citizen, in commenting on matters of public con-
cern, and the interest of the state, as an employer,

                                                          
685 125 S. Ct. at 2864.
686 See generally NORMAN HERRING & LAURA D’AURI,

RESTRICTIONS ON SPEECH AND EXPRESSIVE ACTIVITIES IN

TRANSIT TERMINALS AND FACILITIES (TCRP Legal Re-
search Digest No. 10, 1998).
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in promoting the efficiency of the service it pro-
vides.687 Even where the governmental purpose is
legitimate, it cannot be pursued by overbroad
means when more narrowly tailored alternatives
exist.688

In Scott v. Myers, a transit operator attempted to
prohibit uniformed employees from wearing but-
tons, badges, or other insignia except with permis-
sion. The Second Circuit held the restriction as too
broad, and the justification as too weak, but noted
that, “a properly drafted rule, narrowly tailored to
apply only to uniformed employees in circum-
stances that place them into contact with the pub-
lic, with proper justification in the record, would
pass constitutional muster.”689

In Zalewska v. County of Sullivan, New York,690

the Second Circuit held that a female transit em-
ployee’s First Amendment rights were not im-
pinged by a dress code requiring that all employees
wear pants.

In Smith v. Arkansas State Highway Employ-
ees,691 the U.S. Supreme Court found no First
Amendment violation in the refusal of the Arkan-
sas State Highway Department to refuse to con-
sider an employee grievance unless it had been
filed by the union rather than directly by an em-
ployee. Said the court,

The public employee surely can associate and speak
freely and petition openly, and he is protected by the
First Amendment from retaliation for doing so. But
the First Amendment does not impose any affirma-
tive obligation on the government to listen, to re-
spond or, in this context, to recognize the association
and bargain with it.692

The role of the government as an employer is dif-
ferent from its role as a sovereign. As an employer,
a governmental institution “may impose restraints
on the job-related speech of public employees that
would be plainly unconstitutional if applied to the
public at large.”693 However, a governmental insti-
tution may not discharge, or otherwise retaliate
against, an employee on a basis that infringes on
his or her constitutionally protected interests.694 An
employee of a public employer may not be dis-
charged for the exercise of constitutionally pro-

                                                          
687 Pickering v. Bd. of Educ., 391 U.S. 563, 568 (1968).
688 NAACP v. Alabama, 377 U.S. 288, 307–08 (1964).
689 Scott v. Myers, 191 F.3d 82, 86 (2d Cir. 1999).
690 316 F.3d 314 (2d Cir. 2003).
691 441 U.S. 463 (1979).
692 411 U.S. at 465 [citations omitted].
693 United States v. Nat’l Treasury Employees Union,

513 U.S. 454, 465 (1995).
694 Rankin v. McPherson, 483 U.S. 378 (1987).

tected speech.695 Nor may an employer lawfully re-
taliate against an employee for the exercise of his
or her free speech rights.696

Courts must be vigilant “to ensure that public
employers do not use authority over employees to
silence discourse, not because it hampers public
functions but simply because superiors disagree
with the content of the employees’ speech.”697

Claims brought under either the First Amend-
ment’s Free Speech Clause or Right to Petition
Clause are governed by an interest balancing test,
whereby the interests of the employee, as a citizen
(in commenting on matters of public concern), are
weighed against the interests of the government, as
an employer (in promoting the efficiency of the
workplace and its services). In such a case, the
plaintiff must prove that the speech was a matter
of public concern698 (i.e., whether it may be “fairly
characterized as constituting speech on a matter of
public concern”),699 and the employment retaliation
was motivated by use of such speech.700 Whether
particular speech addresses a matter of public con-
cern is determined by the content, form, and con-
text of the statement.701 The court examines the
motive of the speaker to determine whether the
speech was calculated to redress personal griev-
ances (such as the employee’s personal dissatisfac-
tion with the conditions of employment), or
whether the speech has a broader public purpose.702

                                                          
695 Rankin v. McPherson, 483 U.S. 378, 383 (1987); Mt.

Healthy City Bd. of Educ. v. Doyle, 429 U.S. 274, 282–84
(1977).

696 Connick v. Myers, 461 U.S. 138, 140 (1983) (“A public
employee does not relinquish First Amendment rights to
comment on matters of public interest by virtue of gov-
ernment employment.”)

697 483 U.S. at 384.
698 Connick v. Myers, 461 U.S. 146 (1983).
699 Id.
700 White Plains Towing Corp. v. Patterson, 991 F.2d

1049, 1059 (2d Cir. 1993).
701 Id. at 147–48 (1983).
702 Schlesinger v. N.Y. City Transit Auth., 2001 U.S.

Dist. LEXIS 632 (S.D.N.Y. 2001) (The speech in question
contained plaintiff’s complaints about, among other
things, inadequate job description, salary, and improper
classification as an employee. The court found that the
statements were general in nature and related to his own
personal situation, and thus did not give rise to a claim
under U.S. Const. amend. I.:

Plaintiff's claim of retaliation is based on the following

events: (1) plaintiff's October 25, 1999 memorandum to

Gorman complaining of his inadequate job description and

inadequate salary; (2) plaintiff's January 5, 2000 meeting

with the IG, during which he complained of "fraud"; and

(3) plaintiff's February 4, 2000 letter to Gorman com-
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Speech addressing a purely private matter, such as
an employee’s dissatisfaction with the conditions of
his or her employment, is not constitutionally pro-
tected.703 However, even if the speech is a matter of
public concern, the court must weigh the em-
ployee’s interest in expression against the em-
ployer’s interest in regulating it and, in particular,
whether such regulation is necessary so that the
government can maintain an efficient and effective
workplace.704

In Hall v. Missouri Highway & Transportation
Commission,705 Thelma Hall sued her employer, the
Missouri Highway and Transportation Commission
(MHTC), on grounds that she was fired in retalia-
tion for exercising her First Amendment rights by
complaining of discrimination against her because
of her age. The MHTC oversees the Missouri De-
partment of Transportation (MoDOT). Hall alleged
that younger women in her department were pro-
moted over older women with seniority. The Eighth
Circuit found that her complaints about age dis-
crimination related to a matter of public concern.706

In response, her supervisor (Ron Hopkins) al-
leged that Hall’s speech disrupted MoDOT’s opera-
tions in the following ways: “He repeatedly told
Hall that her behavior was inappropriate, he spoke
with his supervisor, and he often modified his own
habits to accommodate Hall.”707 The Eighth Circuit
therefore applied the Pickering balancing test,
which requires a weighing of the conflicting inter-
ests between the employee’s exercise of speech and
the employer’s interest in regulating speech and
arriving at “a balance between the interest of the
[employee], as a citizen, in commenting upon mat-
ters of public concern and the interest of the State,
as an employer, in promoting the efficiency of pub-

                                                                                   
plaining of his and his co-workers' workload and of his er-

roneous classification and Hay Point rating. None of these

statements addressed a matter of public concern. All of

plaintiff's comments "were personal in nature and gener-

ally related to [his] own situation."

Plaintiff was not speaking as a citizen, but rather as an
employee complaining of his own labor dispute. Even
though plaintiff's complaints of his heavy workload also
addressed the workload of his co-workers, such speech
does not constitute a matter of public concern because it
related primarily "to plaintiff's personal circumstance and
was motivated purely by self-interest.") at *17 [citations
omitted].

703 Lewis v. Cowen, 165 F.3d 154 (2d Cir.), cert. denied,
528 U.S. 823 (1999).

704 Pickering v. Bd. of Educ., 391 U.S. 563, 568 (1968).
705 235 F.3d 1065 (8th Cir. 2000).
706 235 F.3d at 1067–68.
707 235 F.3d at 1068.

lic services it performs through its employees.”708

The Eighth Circuit applies six factors to assess this
balance:

the need for harmony in the office; (2) whether the
government’s responsibilities require a close working
relationship; (3) the time, manner, and place of the
speech; (4) the context in which the dispute arose; (5)
the degree of public interest in the speech; and (6)
whether the speech impeded the employee’s ability
to perform his or her duties.709

Reviewing the evidence, the court found that
though Hall’s complaints disrupted MoDOT, she
had a strong constitutionally protected interest in
speaking out about age discrimination, and ac-
cordingly, the Pickering balancing test tipped in
her favor.710

The Massachusetts Turnpike Authority (MTA)
establishes tolls for the Massachusetts Turnpike,
the Boston Harbor tunnel crossings, and the Met-
ropolitan Highway System. In Mihos v. Swift,711

Christy Peter Mihos, appointed by a prior governor
(Cellucci) to fill an unexpired term as a member of
the MTA, was dismissed from office by a subse-
quent governor (Swift) on grounds he failed to ap-
prove a toll increase the new governor supported.
Governor Swift concluded that “acts or omissions
concerning [MTA’s] finances…were fiscally irre-
sponsible, resulting in adverse consequences of
substantially decreasing projected revenues of the
Authority, damaging the Authority’s credit outlook,
and creating financial instability.”712

Jurisprudence in the First Circuit confers on
members of a board a constitutionally protected
right to vote their conscience and be free of political
retaliation: “Voting by members of municipal
boards, commissions, and authorities comes within
the heartland of First Amendment doctrine, and
the status of public officials’ votes as constitution-
ally protected speech was established beyond per-
adventure of doubt….”713 The court in Mihos found
that Governor Swift violated a “clearly established”
constitutional right to vote on public issues, and
that termination of Ms. Mihos violated the First
Amendment, for “an appointed official has a re-
sponsibility to act in the public interest, and de-
serves protection against retaliation for doing so.”714

However, as we shall see, this approach is not uni-

                                                          
708 Pickering v. Bd. of Educ., 391 U.S. 563 at 568 (1968).
709 235 F.3d at 1068.
710 235 F.3d at 1069.
711 2002 U.S. Dist. LEXIS 21513 (D. Mass. 2002).
712 Levy v. the Acting Governor, 767 N.E.2d 66 at 72

(Mass. 2002) (In this case, Mihos was also a party plain-
tiff).

713 Stella v. Kelly, 63 F.3d 71, 75 (1st Cir. 1975).
714 2002 U.S. Dist. LEXIS 21513, at 18–19.
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versally taken. Many courts hold that, absent
statutory protection for removal “with cause,” a
political and policy making appointee may be re-
moved from office on the basis that his or her poli-
tics are contrary to the executive.

In Vezzetti v. Pellegrini,715 Charles Vinzetti and
David Stuart complained that they had been re-
moved from office on the grounds of their political
affiliation as Republicans by the Town Board of
Orangetown, of which Democrats had achieved
control. Vinzetti had been Highway Superinten-
dent, and was replaced by a Democrat. The U.S.
Supreme Court has observed that, for some posi-
tions, political affiliation is a legitimate qualifica-
tion of office: “policy making and confidential em-
ployees probably could be dismissed on the basis of
their political views…. [A] State demonstrates a
compelling interest in infringing First Amendment
rights only when it can show that ‘party affiliation
is an appropriate requirement for the effective per-
formance of the public office involved.’”716

In Vezzetti, the Second Circuit identified the cri-
teria to be used in determining whether the politi-
cal dismissal exception should be applied, as
whether the employee:

(1) is exempt from civil service protection, (2) has
some technical competence or expertise, (3) controls
others, (4) is authorized to speak in the name of poli-
cymakers, (5) is perceived as a policymaker by the
public, (6) influences government programs, (7) has
some contact with elected officials, and (8) is respon-
sive to partisal politics and political leaders.717

Applying these criteria, the court found that Vez-
zetti presided over a large budget, managed and
hired a large number of employees, consulted di-
rectly with elected officials on budgets and pro-
grams, developed public relations programs pro-
moting highway programs, and frequently made
public speeches. On the evidence, the court con-
cluded that “Vezzetti held a job for which political
affiliation is a valid consideration…. [T]hese ele-
ments are sufficient to place the Highway Superin-
tendent within the category of policymaking posi-
tions for which party affiliation and a shared
ideology may be an appropriate employment con-
sideration.”718 Conversely, however, while a policy-
maker may be dismissed for political reasons, the
court emphasized that the First Amendment is
violated when an employee holding a nonpolicy-
making job is dismissed from employment for po-
litical reasons.719

                                                          
715 22 F.3d 483 (2d Cir. 1994).
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(1990).
717 22 F.3d at 486.
718 Id.
719 22 F.3d at 486–87.

Similarly, in Rash-Aldrich v. Ramirez,720 the
Fifth Circuit held that where a city council member
has been appointed to a board of an MPO, that
council member may be removed from the board
upon refusal to vote in accordance with the city’s
wishes,721 and such removal does not violate the
individual’s First Amendment rights.

In Huntsinger v. Board of Directors of the E-470
Public Highway Authority,722 Eva Hutsinger
brought an action against Colorado’s E-470 Public
Highway Authority (which was responsible for the
financing, construction, and operation of the E-470
highway, skirting the eastern suburbs of Denver)
on grounds she was terminated from employment
because of the exercise of her First Amendment
rights. Ms. Hutsinger was a professionally licensed
civil engineer who worked as a Special Projects
Engineer at the Authority for a little more than 3
years prior to her termination. Her husband had
worked for a prospective contractor of the Author-
ity, and continued to hold a promissory note of
nearly $300,000 from said contractor. Ms. Hunt-
singer was given a notice of termination of em-
ployment that referred to the “Conflict of Interest”
provisions in the Authority’s personnel policies.
The Tenth Circuit agreed with the U.S. District
Court that Ms. Huntsinger’s speech was motivated
primarily by personal interest, and that her com-
plaint included no allegation of malfeasance or
mismanagement on the part of the Authority that
would warrant its First Amendment protection.723

In Schlesinger v. New York City Transit Author-
ity,724 Wilhelm Schlesinger sued the New York
Transit Authority (NYTA) alleging he was retali-
ated against for exercising his First Amendment
rights by increasing his workload without giving
him a promotion or increasing his salary, giving
him a negative performance evaluation, and
charging him with disciplinary violations and
seeking his suspension from work. The U.S. Dis-
trict Court held that none of Schlesinger’s state-
ments addressed a matter of public concern, and
were instead personal in nature, relating to his own
personal labor dispute.725

                                                          
720 96 F.3d 117 (5th Cir. 1996).
721 Federal regulations require that the MPO policy body

must include within its voting members local elected offi-
cials; officials of agencies that administer or operate major
modes of transport (e.g., transit operators, airports, rail
operators); and state officials. 23 C.F.R. § 450.306(i).

722 35 Fed. Appx. 749 (10th Cir. 2002).
723 35 Fed. Appx. at 755, 757.
724 2001 U.S. Dist. LEXIS 632 (S.D.N.Y. 2001).
725 2001 U.S. Dist. LEXIS 632, at 17.
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Similarly, in Stein v. City of Rockland,726 the
court found that the employee’s speech criticizing
the highway department, accusing the superinten-
dent of “imperial management,” and complaining to
legislators of a “de facto” demotion, were personal
employment issues, not matters of public concern,
and therefore not constitutionally protected.

Since 1882, the Supreme Court has upheld the
authority of the government to restrict the political
speech of its employees.727 Legislation such as the
Hatch Act has been upheld on grounds that restric-
tions on the rights of public employees to engage in
political activities fosters the legitimate govern-
mental interest of: (1) protecting the public employ-
ees’ job security; (2) eradicating corruption; (3)
promoting governmental efficiency; and (4) encour-
aging impartiality, and the public’s perception of
impartiality, in governmental services.728 These
restrictions have been deemed legitimate whether
imposed by federal, state, or local governments.729

In Horstkoetter v. Dep’t of Public Safety,730 two
Oklahoma Highway Patrolmen complained about
the disciplinary action threatened against them if
they did not remove political signs placed in the
yards of their homes by their spouses. The policy of
the Oklahoma Highway Patrol prohibits its mem-
bers from wearing political badges, buttons, or
similar emblems, and displaying a partisan politi-
cal sticker or sign on their vehicles or at their
homes. The Tenth Circuit found that most states
restrict the political activities of their highway pa-
trolmen.731 These restrictions served three legiti-
mate governmental interests: (1) assuring prospec-
tive law enforcement officers they will not be
obligated to publicly display political affiliation in
assuring their retention and promotion; (2) pro-
moting efficiency and harmony among law en-
forcement personnel; and (3) assuring the public
that police services will be provided impartially,
without political overtones.732 The court found that
these governmental interests outweighed the em-
ployees’ First Amendment interests in the display
of political signs on their real property; however,
the court found that the policy could not be imposed
upon patrolmen’s spouses to prohibit erection of
political signs on real property to which they held
title.733
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Stanek v. Department of Transportation734 in-
volved removal of Floyd Stanek, an FHWA highway
engineer, on several grounds of misconduct, in-
cluding his unauthorized use of a government word
processor and disks for both personal correspon-
dence and “whistleblowing” activities. Mr. Stanek
had produced a paper, “The Paradox of Highway
Technology,” in which he criticized an FHWA-
financed Transportation Research Board Strategic
Transportation Research Study (STRS), and en-
couraged state officials to deliver to him their list-
ings of highway research needs, which he would
compile and deliver to various congressional com-
mittees. FHWA argued that it dismissed Mr. Sta-
nek because he was attempting to conduct his own
personal system for identifying and soliciting re-
search needs in competition with FHWA, and in a
conflict of interest between his official duties and
his private advocacy.735

Though the information Mr. Stanek was dis-
seminating was a matter of public concern, never-
theless the court found that “Common sense sug-
gests that an agency cannot function correctly
where an employee establishes an unauthorized
quasi-official ‘office’ that directly competes in func-
tion with an existing government program.”736 Once
a government employee, though addressing a mat-
ter of public interest, interferes with the agency’s
interest in maintaining a single coherent policy, the
speech is unprotected. The court concluded that
“the FHWA’s interest in maintaining a coherent
system of coordinating its research needs outweigh
Stanek’s interest in commenting publicly on
STRS.”737

2. Signage and Advertising Restrictions
Roadside signs can distract motorists, thereby

posing traffic safety hazards. Visual clutter also
poses problems of aesthetic blight. On occasion,
governments have exercised their police powers to
regulate signage. However, signs are also a me-
dium of expression, and therefore potentially pro-
tected by the First Amendment. This section dis-
cusses the conflict between police powers and free
speech in the context of signage.

The U.S. Supreme Court has had several oppor-
tunities to address the conflict between the exercise
of local police powers and the First Amendment
speech on the issue of public signage. In Metrome-
dia v. San Diego,738 the Court addressed a city ordi-
nance, promulgated for purposes of traffic safety
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and aesthetics, prohibiting commercial signage,
except on-site, and all noncommercial signage. The
Court found that the city’s interest in traffic safety
and aesthetics in avoiding visual clutter justified a
restriction against off-site commercial billboards.739

However, the portions of the ordinance that dis-
criminated against content-based speech by permit-
ting on-site commercial speech, but prohibiting on-
site noncommercial speech, impermissibly offended
the First Amendment.740

However, the views of the Supreme Court Jus-
tices in Metromedia were much fragmented. Seven
Justices articulated a view that a complete prohibi-
tion of all off-premises commercial advertising
would be constitutionally permissible. Five Justices
concluded that the limited exception to the ordi-
nance’s prohibition against off-premises advertising
was too insubstantial to constitute content-based
discrimination.

In Members of City Council of Los Angeles v.
Taxpayers for Vincent,741 the U.S. Supreme Court
upheld a Los Angeles ordinance prohibiting the
posting of signs on public property (in this instance,
political campaign signs on roadside utility pole
wires) on grounds of avoiding visual clutter. The
Court saw no problem in the ordinance’s regulation
of signage on public, but not private, property,
finding that the “private citizen’s interest in con-
trolling the use of his own property justifies the
disparate treatment.”742 Moreover, the challengers
of the ordinance had “failed to demonstrate the
existence of a traditional right of access respecting
such items as utility poles…comparable to that
recognized for public streets and parks.”743 Hence,
utility poles were not a public forum. The Court
concluded that the ordinance was content-neutral,
justified on the basis of the city’s legitimate interest
in preserving aesthetics, narrowly tailored to ad-
vance that reasonable basis, and therefore, consti-
tutional.

In order to minimize visual clutter, the City of
Ladue prohibited all residential signs, except those
falling within 1 of 10 specified exemptions. Marga-
ret Gilleo filed an action alleging that the ordinance
violated her First Amendment right of free speech
by prohibiting her from displaying a sign stating
“For Peace in the Gulf” at her home. In City of La-
due v. Gilleo,744 the U.S. Supreme Court acknowl-
edged that, though signs are a form of expression
protected by the First Amendment, they neverthe-
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less pose distinct problems that are subject to local
police powers, for they obstruct views, distract mo-
torists, and displace alternative uses for land.
Hence governments legitimately may regulate the
physical characteristics of signs.745 However, the
Court was troubled by the fact that the city fore-
closed a unique and important means of communi-
cation (i.e., residential signage) to political, relig-
ious, and personal messages.746 The court noted,
“Although prohibitions foreclosing entire media
may be completely free of content or viewpoint dis-
crimination, the danger they pose to freedom of
speech is readily apparent—by eliminating a com-
mon means of speaking, such measures can sup-
press too much speech.”747

A California policy that allowed American flags
hung from highway overpass fences but excluded
other expressive banners was unreasonable; indi-
viduals who faced the risk of irreparable injury
were entitled to a preliminary injunction against
the policy. At issue in Brown v. California Dep’t of
Transportation748 were flags and political signs
draped from highway overpasses. Though Caltrans
required a permit for permission to install highway
signs (that were only available for signs designat-
ing highway turnoffs for special events, and even
then, not from highway overpasses), the state ig-
nored the requirement for U.S. flags draped from
highway overpasses after the September 11, 2001
(9/11), aerial tragedy. Though flags were tolerated,
political signs hung beside them (expressing “At
What Cost?” and “Are you Buying this War?”) were
removed. Upon challenge of the discriminatory
policy, Caltrans argued that the flag is viewpoint
neutral. The Ninth Circuit disagreed: “The reason
the events of September Eleventh evoked such a
spontaneous proliferation of flags is precisely be-
cause of its message.”749 In issuing an injunction
against the violation of the claimants’ First
Amendment rights, the Court passionately pro-
claimed: “In the wake of terror, the message ex-
pressed by flags flying on California’s highways has
never held more meaning. America, shielded by her
very freedom, can stand strong against regimes
that dictate their citizenry’s expression only by em-
bracing her own sustaining liberty.”750

The strength of the right of the citizenry to free
expression was also revealed in cases granting the
right of the Klan to participate in highway beautifi-
cation projects. The denial of the application of the
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Klan by the Missouri Highway and Transportation
Commission to participate in the state’s Adopt-A-
Highway program (which was designed to reduce
litter and improve highway beautification) was
deemed unconstitutional in Robb v. Hungerbeeler.751

The federal district court held that though neither
the shoulders of the highways nor the Adopt-A-
Highway program constituted a public forum,752 the
state could not rule the Klan ineligible because the
Klan denied membership to individuals based on
their race, color, or national origin, as that would
violate the Klan’s First Amendment freedom of
association. In nonpublic fora, the state may re-
strict access only if the restriction is reasonable and
viewpoint-neutral.753 “The Klan’s expressive speech
of picking up trash along a highway right-of-way
cannot be trumped because some people may dis-
agree with its beliefs and advocacy….”754 On appeal,
the Eighth Circuit concurred, concluding that the
highway department may not discriminate against
the Klan because it discriminates against people on
the basis of race or because it has a history of vio-
lence, for such a state action “unconstitutionally
restricts its expressive and associational rights.”755

To implement the HBA,756 many states enacted
statutes regulating highway billboards.757 Many
municipalities, too, have sought to regulate bill-
boards. Scadron v. City of Des Plaines758 involved
application of a municipal ordinance that prohib-
ited “advertising designed to be viewed from a lim-
ited access highway…[that would] constitute a
hazard to the safe and efficient operation of vehi-
cles upon a limited access highway, or creates a
condition which endangers the safety of persons or
property therefrom.”759 The city’s Sign Code found
that “a multiplicity of signs is distracting to motor-
ists and a hazard to vehicular traffic,” and that
regulation was necessary to “(1) Limit distraction to
motorists…(2) Control and abate the unsightly use
of buildings and land…[and] (3) Preserve the
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beauty of the landscape and residential and com-
mercial architecture.”760 Scadron was denied a per-
mit by the City of Des Plaines to erect billboards
with two sign faces measuring 20 ft by 60 ft on
property abutting the entrance ramp to I-294. He
claimed his First Amendment rights thereby had
been violated.

The federal district court saw things differently,
however, finding safety and aesthetic rationales
sufficient to regulate the size and location of bill-
boards:

The City in this case has elected not to ban adver-
tising signs altogether, but rather to restrict their
size. This decision is directly related to safety and
aesthetic goals; it is eminently reasonable for the
City to determine that small signs do not pose the
same traffic safety risks or aesthetic concerns as do
large billboards. If, as Scadron alleges, the restric-
tions are so severe as to amount to a total ban, that
ban is still valid under the [Supreme Court’s] rea-
soning of San Diego. The Court holds that the size
restrictions are valid as reasonable content-neutral
restrictions.761

Given the higher speeds of vehicles traveling on in-
terstate highways, a city could reasonably conclude
that special consideration should be given to mini-
mization of distractions along such highways. Simi-
larly, the substantial authority of governmental
bodies to advance aesthetic interests makes this
court loathe to second-guess inherently subjective
aesthetic judgments of governmental bodies.762

The advertiser fared better in Lamar Advertising
Co. v. Township of Elmira.763 Lamar Advertising
Company applied to the Michigan Department of
Transportation (MDOT) and the Township of
Elmira to erect a billboard on Michigan Highway
32. MDOT approved the application, but the town-
ship held the application in abeyance until it was
able to promulgate a billboard ordinance, with
which the application could not comply. Upon de-
nial of his application, Lamar brought a § 1983 ac-
tion against the township for violation of his First
Amendment rights. The federal district court con-
cluded that the application should have been re-
viewed under the law applicable at the time it was
filed. The failure to process the application until
the advertising ordinance was promulgated consti-
tuted an impermissible prior restraint on speech.764

In Lehman v. City of Shaker Heights,765 the U.S.
Supreme Court upheld an advertising ban in tran-
sit vehicles, observing
                                                          

760 Id. at n.4.
761 734 F. Supp. at 1447.
762 734 F. Supp. at 1448.
763 328 F. Supp. 2d 725 (E.D. Mich. 2004).
764 328 F. Supp. 2d at 735.
765 418 U.S. 298 (1974).
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In much the same way that a newspaper or periodi-
cal, or even a radio or television station, need not ac-
cept every proffer of advertising from the general
public, a city transit system has discretion to develop
and make reasonable choices concerning the type of
advertising that may be displayed in its vehicles….
The city consciously has limited access to its transit
system advertising space in order to minimize
chances of abuse, the appearance of favoritism, and
the risk of imposing upon a captive audience.766

                                                          
766 418 U.S. at 302 and 304. However, there has been

much academic criticism of Lehman, a 5-4 decision. For
example, Professor William Lee wrote:

The ban appeared to be facially neutral because it was

directed at all candidates rather than those of one party.

Yet the transit system advertisements were not of equal

value to all candidates. Testimony in Lehman revealed

that most of the transit system's riders were residents of

the state assembly district Lehman sought to represent….

Thus, the ban's effects on Lehman were different than the

effect on a candidate who needed to reach residents of a

large area or who had greater financial resources. The plu-

rality, however, failed to consider the possibility of the

ban's disparate effects.

William Lee, Lonely Pamphleteers, Little People, and the
Supreme Court: The Doctrine of Time, Place, and Manner
Regulations of Expression, 54 GEO. WASH. L. REV. 757 at
775 (1986) [citations omitted]. See also Sidney Buchanan,
The Case of the Vanishing Public Forum, 1991 U. ILL. L.
REV. 949 (1991), and Matthew McGill, Unleashing the
Limited Public Forum: A Modest Revision to a Dysfunc-
tional Doctrine, 52 STAN. L. REV. 929 (2000).

The candidate argued that the transit cars were public

forums and that the city policy impermissibly discrimi-

nated on the basis of message content. A plurality of the

Court, however, upheld the policy despite its subject mat-

ter categorization. Instead of applying either the stringent

scrutiny applicable to content-based restrictions in public

forums, or the intermediate scrutiny applicable to content-

neutral, public forum time, place, and manner restrictions,
the plurality simply determined that the transit cars were

not public forums and then asked whether the challenged

policy was "arbitrary, capricious, or invidious."

Barbara Gaal, A Unitary Approach to Claims of First
Amendment Access to Publicly Owned Property, 35 STAN.
L. REV. 121, 128–29 (1982) [citations omitted]. For an
argument that these restrictions are constitutionally im-
permissible, see Michael Garvey, Next Stop Censorship: A
Facial Challenge to the Metropolitan Transportation
Authority's Newly Adopted Advertising Standards, 72 ST.
JOHN’S L. REV. 485 (1998). See also NORMAN HERRING &
LAURA D’AURI, RESTRICTIONS ON SPEECH AND EXPRESSIVE

ACTIVITIES IN TRANSIT TERMINALS AND FACILITIES (TCRP
Legal Research Digest No. 10, 1998).

In Children of the Rosary v. City of Phoenix,767 a
city’s ban on bus advertising of the sale of anti-
abortion bumper stickers was upheld on grounds
that advertising panels on a bus are nonpublic fora,
for which the city is proprietor. The city may regu-
late the types of advertising sold if the advertising
standards are reasonable and nondiscriminatory.
The regulations constitute a reasonable effort to
advance the city’s interest in protecting revenue,
and maintain neutrality on political and religious
issues.768

However, a ban on political advertising in bus
shelters was enjoined by a federal district court in
Klein v. Baise.769 Klein was prohibited from placing
advertisement for his candidacy for city treasurer
by a provision in the Illinois Highway Code pro-
viding that “no political advertising shall be placed
on any shelter on any street or highway….”770 The
Court found an injunction warranted on five
grounds:

1. Irreparable injury to plaintiff: “Klein’s rights of
free speech and of access to the electoral process
are extremely important First Amendment rights,
and even minimal periods of loss of such rights un-
questionably constitute irreparable injury.”
2. Lack of an adequate remedy at law: Damages
would be difficult to calculate, and no amount of
damages would be sufficient to compensate the
plaintiff if he lost the election.
3. Likelihood of success on the merits: Plaintiff’s
likelihood of success is high. “Any absolute restric-
tion on political advertising…is content-based in
that it prohibits public discussion of an entire
topic.”  Because the statute prohibits speech based
on its content, it can be sustained “only if the gov-
ernment can show the regulation is a precisely
drawn means of serving a compelling state inter-
est.”
4. Balancing of harms: No harm has been identified
to a defendant if the preliminary injunction is is-
sued.
5. Public Interest: No interest of any third party
has been revealed that would be infringed by the
issuance of the requested injunction.771

                                                          
767 154 F.3d 972 (9th Cir. 1998), cert. denied, 526 U.S.

1131 (1999).
768 See generally Herring & D’Auri, supra note 766. In

Pub. Utilities Comm’n of the District of Columbia v. Pol-
lak, 343 U.S. 451 (1952), the U.S. Supreme Court held
that the broadcast of radio over a transit bus does not
interfere with patrons’ First Amendment rights.

769 708 F. Supp. 863 (N.D. Ill. 1989).
770 ILL. REV. STAT. ch. 121, ¶ 9-112.3.
771 Klein, 708 F. Supp. at 865–66.
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3. Time, Manner, and Place Restrictions
A content-neutral limitation may lawfully re-

strict speech if it (1) is narrowly tailored to serve a
substantial governmental interest; (2) reasonably
regulates the time, manner, and place of speech;
and (3) leaves open alternative channels for expres-
sion.772

Observing that a city ordinance that prohibited
all First Amendment activity would be unconstitu-
tional, the Ninth Circuit, in Jews for Jesus, Inc. v.
Board of Airport Commissioners,773 held that time,
place, and manner restrictions must be evaluated
to determine whether the banned expression is ba-
sically incompatible with the normal activity of a
location at a particular time.774 The extent to which
the government may regulate speech depends on
the nature of the property at issue.775 With respect
to fora that are traditionally public (e.g., sidewalks,
streets, and parks) or intentionally designated for
expression, the government may only impose a con-
tent-specific restriction if one is necessary to serve
a compelling governmental interest, and it is nar-
rowly tailored to serve that purpose.776

In International Society of Krishna Consciousness
v. Lee,777 the U.S. Supreme Court held that airport
terminals are not public fora. In Jacobsen v. How-
ard,778 the Eighth Circuit held that a state regula-
tion that banned newspaper machines from rest
stops constituted an unreasonable infringement of
the newspaper’s First Amendment rights. But in
Gannett Satellite Information Network v. Metro-
politan Transportation Authority,779 the newspaper
could not prevail on its claim “that the more expen-
sive alternative distribution methods deprive it of
its first amendment right to distribute papers.”780

The U.S. Supreme Court also has placed a heav-
ier burden of justification for bans against the so-
licitation of signatures in public places.781 In Inter-
                                                          

772 Perry Educ. Ass’n v. Perry Local Educators’ Ass’n,
460 U.S. 37 (1983); Ward v. Rock Against Racism, 491
U.S. 781, 791 (1989).

773 785 F.2d 791 (9th Cir. 1986).
774 Grayned v. Rockford, 408 U.S. 104, 116 (1972).
775 Cornelius v. NAACP Legal Defense & Educ. Fund,

473 U.S. 788 (1985).
776 Perry Educ. Ass’n v. Perry Local Educators’ Ass’n,

460 U.S. 37, 45 (1983).
777 505 U.S. 672 (1992).
778 109 F.3d 1268 (8th Cir. 1997).
779 745 F.2d 767 (2d Cir. 1984).
780 Id. at 774. However, Gannett is no longer good law.

See Cincinnati v. Discovery Network, 507 U.S. 410, 123 L.
Ed. 2d 99, 113 S. Ct. 1505 (1993); Jacobsen v. Howard,
109 F.3d 1268 (8th Cir. 1997); Jacobsen v. Howard, 335 F.
Supp. 2d 1009 (D.S.D. 2004).

781 Meyer v. Grant, 486 U.S. 414, 421 (1988).

national Society of Krishna Consciousness v. Lee,782

the Court invalidated bans on leafleting, dismissing
the danger to traffic congestion, and recognized it
as a particularly unobtrusive form of expression;
regulations limiting the distribution of literature
and solicitation to the exterior of airport terminals
must be reasonable. In Schneider v. State,783 the
Court held that littering is the fault of the litter-
bug, not the fault of the leafleteer.

In Jews for Jesus v. Massachusetts Bay Trans-
portation Authority,784 the First Circuit reviewed a
transit agency ban of noncommercial expression
from the paid areas of all its subway stations and
from the free areas of 12 of its stations. The transit
agency claimed that its ban on leafleting was nec-
essary to protect the public safety, insisting that
“leafleting threatens public safety by disrupting
passenger flow and by creating litter.” It further
alleged that litter more adversely affects handi-
capped passengers and causes accidents and fires
and other disruptions in service, and that leafleting
encourages pickpocketing. The Court noted that the
transit agency “deliberately has invited into the
subway system a range of expressive activities that
can produce problems similar to those it attributes
to leafleting,”785 including business flyers, wander-
ing newspaper hawkers, and the sale of food and
beverages in disposable containers. However, the
transit authority may legitimately ban expressive
activity during crowded peak hours when the dan-
gers to the public are enhanced.786

In Wright v. Chief of Transit Police,787 the Second
Circuit struck down a transit agency’s prohibition
members of the Socialist Workers Party on selling
newspapers in the subway by hand and trying to
engage interested persons in conversations to per-
suade them to buy the newspapers, requiring the
transit authority to devise a means more narrowly
tailored to protect those legitimate objectives other
than a complete ban.788 But in upholding a restric-
tion on leafleting on transit platforms, the federal
district court in Storti v. Southeastern Transp.
Auth.789 held, “Because the platforms and paid ar-
eas are non-public fora, SEPTA may regulate and
even entirely ban expression in them so long as the

                                                          
782 505 U.S. 672 (1992).
783 308 U.S. 147, 162 (1939).
784 984 F.2d 1319 (1st Cir. 1993).
785 984 F.2d 1319, 1325 (1st Cir. 1993).
786 Id.
787 558 F.2d 67 (2d Cir. 1977).
788 558 F.2d 67, 68 (2d Cir. 1977).
789 1999 U.S. Dist. LEXIS 14515 (E.D. Pa. 1999).
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regulations are viewpoint-neutral and reason-
able.”790

In Young v. New York City Transit Authority,791

the Second Circuit concluded that begging was not
so identified with a particularized message as to
bring it within the scope of protected speech under
the First Amendment. Even assuming that begging
possessed some characteristics of protected speech,
the court held that the prohibition against begging
satisfied First Amendment scrutiny because it met
the standard for prohibition of expressive conduct
and served legitimate governmental interests un-
related to the suppression of free expression.
Moreover, the court found that the subway system
was not a public forum. Concluding that begging
was more conduct than speech, the court expressed
“grave doubt as to whether begging and panhan-
dling in the subway are sufficiently imbued with a
communicative character to justify constitutional
protection.”792 The court noted that “The only mes-
sage that we are able to espy as common to all acts
of begging is that beggars want to exact money
from those whom they accost. While we acknowl-
edge that passengers generally understand this
generic message, we think it falls far outside the
scope of protected speech under the First Amend-
ment.”793 The purpose of the prohibition served le-
gitimate public interests unrelated to the suppres-
sion of free speech, and was content neutral.794

Prior restraints on speech are scrutinized care-
fully by the courts. Determining that MTA adver-
tising space was a public forum, the Second Circuit
in New York Magazine v. The Metropolitan Trans-
portation Authority795 concluded that the refusal of
MTA to run an advertisement critical of the mayor
was an unconstitutional prior restraint of commer-
cial speech.

M. SEARCHES AND SEIZURES

1. Highways and the Fourth Amendment
The Fourth Amendment provides: “The right of

the people to be secure in their persons, houses,

                                                          
790 Storti v. Se. Transp. Auth., 1999 U.S. Dist. LEXIS

14515 at *25 (E.D. Pa. 1999).
791 903 F.2d 146 (2d Cir. 1990).
792 903 F.2d at 153.
793 903 F.2d at 154.
794 William Mitchell II, “Secondary Effects” Analysis: A

Balanced Approach to the Problem of Prohibitions on Ag-
gressive Panhandling, 24 U. BALT. L. REV. 291, 307
(1995); John Haggerty, Begging and the Public Forum
Doctrine in the First Amendment, 34 B.C. L. REV. 1121,
1122 (1993).

795 136 F.3d 123 (2d Cir. 1998).

papers, and effects, against unreasonable searches
and seizures, shall not be violated….” Searches
without consent or a valid search warrant, or with-
out probable cause that a crime has been commit-
ted, usually are deemed unreasonable.796 The en-
hanced security measures in the post 9/11
environment likely will generate more litigation
over the propriety of government action in the
search and seizure arena and test the full limits of
the Fourth Amendment, as in certain contexts,
searches for purposes of protecting national secu-
rity will satisfy a compelling government interest.

The stop of a vehicle on the highway constitutes
a Fourth Amendment seizure.797 In the absence of
individualized suspicion of wrongdoing, a search or
seizure is ordinarily unreasonable.798 However,
where there is probable cause to believe a vehicle
contains evidence of a crime, and it is impractical to
secure a warrant, every part of the vehicle can be
searched.799 A dog sniff performed on a vehicle
stopped for a traffic infraction does not rise to the
level of a constitutionally cognizable infringe-
ment.800 Moreover, driving in open view on a public
highway creates no privacy protection, and obser-
vation or a photograph of the vehicle committing an
unlawful act is not deemed a Fourth Amendment
search.801

In Delaware v. Prouse,802 the U.S. Supreme Court
held unconstitutional a suspicionless, discretionary
stop of a motorist for a spot check of his driver’s
license and registration. The Court was troubled by
the officer’s exercise of “standardless and uncon-
strained discretion.”803

In City of Indianapolis v. James Edmond,804 the
city set up highway checkpoints at which vehicles

                                                          
796 For a review of exceptions to the warrant require-

ment, see RICHARD JONES, APPLICATION OF THE FOURTH

AMENDMENT TO THE INSPECTION OF COMMERCIAL MOTOR

VEHICLES AND DRIVERS (NCHRP Legal Research Digest
No. 43, 2000).

797 Mich. Dep’t of State Police v. Sitz, 496 U.S. 444
(1990). With respect to warrantless searches, see JONES,
supra note 796.

798 Chandler v. Miller, 520 U.S. 305, 308 (1997).
799 JONES, supra note 796, at 5.
800 Illinois v. Caballes, 543 U.S. 405; 125 S. Ct. 834

(2004).
801 DANIEL GILBERT, NINA SINES & BRANDON BELL,

PHOTOGRAPHIC TRAFFIC LAW ENFORCEMENT 9 (NCHRP
Legal Research Digest No. 36, 1996). See also MARGARET

HINES, JUDICIAL ENFORCEMENT OF VARIABLE SPEED

LIMITS (NCHRP Legal Research Digest No. 47, 2002).
802 440 U.S. 648 (1979).
803 440 U.S. at 661.
804 531 U.S. 32 (2000).
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were stopped, and their drivers were asked to pro-
duce their license and registration. The officers
were issued elaborate written instructions to look
for signs of impairment and to conduct an open-
view examination from the outside of the vehicle.
Meanwhile, drug-sniffing dogs were walked around
the outside of the stopped vehicles. The city con-
ducted six such roadblocks over a 2-month period,
stopping 1,161 vehicles and arresting 104 motor-
ists, of which 55 were drug-related.

Edmund was not a case in which the officers
were acting under “standardless and unconstrained
discretion,” as in Prouse. Instead, the Court was
troubled by what it regarded as the primary pur-
pose of the searches—to find evidence of ordinary
criminal wrongdoing. According to the Court, “We
have never approved a checkpoint program whose
primary purpose was to detect evidence of ordinary
criminal wrongdoing.”805 The Court emphasized
that it declined “to approve a program whose pri-
mary purpose is ultimately indistinguishable from
the general interest in crime control.”806 According
to the Court, the critical issue was the purpose of
the highway roadblock, for “a program driven by an
impermissible purpose may be proscribed while a
program impelled by licit purposes is permitted,
even though the challenged conduct may be out-
wardly similar.”807

In Edmund, the City of Indianapolis justified its
vehicle checkpoints on its interest in interdicting
unlawful drugs. One wonders how the program
would have fared had the city instead justified the
program on its need to keep drug-impaired drivers
off the highways to enhance safety.

Nonetheless, the Fourth Amendment does not
compel government officials to treat an owner’s car
as his castle.808 Absent individualized suspicion, the
U.S. Supreme Court has upheld the constitutional-
ity of highway search and seizure in three areas:
(1) border patrol checkpoints; (2) sobriety check-
points; and (3) information-seeking checkpoints. In
dictum, the Court also has indicated that other
situations would warrant a reasonable search and
seizure, including (4) a roadblock designed to
thwart an imminent terrorist attack; (5) a road-
block designed to catch a dangerous criminal likely
to flee via a particular route;809 (6) a roadblock for
the purpose of verifying drivers’ licenses and regis-

                                                          
805 531 U.S. at 41.
806 531 U.S. at 44.
807 531 U.S. at 47.
808 New York v. Class, 475 U.S. 106 (1986).
809 City of Indianapolis v. James Edmond, 531 U.S. 32,

44 (2000).

trations;810 and (7) searches at airports or govern-
ment buildings.811

In United States v. Martinez-Fuerte,812 the Su-
preme Court addressed Fourth Amendment chal-
lenges to stops at two permanent immigration
checkpoints within 100 miles of the Mexican bor-
der. Emphasizing the difficulty of containing illegal
immigration at the border and of guarding the bor-
der’s entire length, the Court found the balance of
interests tipped in the government’s favor in polic-
ing the Nation’s borders.813 Hence the court upheld
brief, suspicionless seizures of motorists whose
purpose was to intercept illegal aliens.

Similarly, the Supreme Court upheld the consti-
tutionality of sobriety checkpoints whose purpose
was removal of drunk drivers from the road in
Michigan Dep’t of State Police v. Sitz.814 The suspi-
cionless stops of motorists were conducted so police
could detect evidence of intoxication and remove
intoxicated drivers from the road.815 Suspicious mo-
torists were asked to produce their license and
registration, and, if it was thought necessary, were
subjected to sobriety tests.816 The governmental
purpose of advancing highway safety by reducing
the immediate hazard posed by drunk drivers and
getting them off the road was deemed to be a suffi-
ciently compelling state interest to warrant the
intrusion.817

In Illinois v. Lidster,818 the Supreme Court ad-
dressed the constitutionality of a highway check-
point set up to obtain information concerning a hit-
and-run accident occurring 1 week earlier at the
same location. During the stop, an officer detected
alcohol on the breath of a motorist. He was given a
sobriety test, and then arrested. Pointing to the
Court’s decision in Edmund, the motorist chal-
lenged his arrest on Fourth Amendment grounds.
Coming only 4 years after Edmund seemingly put
the brakes on stops made without individualized
suspicion, the Court felt compelled to distinguish
Edmund:

The checkpoint here differs significantly from that in
Edmund. The stop’s primary law enforcement pur-
pose was not to determine whether a vehicle’s occu-
pants were committing a crime, but to ask vehicle
occupants, as members of the public, for their help in

                                                          
810 Delaware v. Prouse, 440 U.S. 648 (1979).
811 531 U.S. at 48–49.
812 428 U.S. 543 (1976).
813 428 U.S. at 561–66.
814 496 U.S. 444 (1990).
815 496 U.S. at 447–48.
816 496 U.S. at 447.
817 496 U.S. at 451.
818 540 U.S. 419 (2004).
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providing information about a crime in all likelihood
committed by others. The police expected the infor-
mation elicited to help them apprehend, not the ve-
hicle’s occupants, but other individuals.819

Weighing and balancing the competing interests,
the Court found the state interest in fostering “im-
portant criminal investigatory needs” outweighed
the individual’s inconvenience of “only a brief wait
in line—a very few minutes at most.”820

2. Drug and Alcohol Testing
Government drug testing of employees consti-

tutes a search or seizure under the Fourth
Amendment.821 Collection and testing of urine822 or
blood pursuant to a government directive intrudes
upon “an excretory function traditionally shielded
by great privacy.”823 The testing of urine for drugs
constitutes a search and, therefore, “must meet the
reasonableness requirement of the Fourth Amend-
ment.”824 Courts balance the intrusiveness of the
test against the government’s interest in testing.825

Among the exceptions to the Fourth Amendment
warrant requirement is the “administrative search
exception,” which upholds drug testing without
individualized suspicion in highly regulated indus-
tries.826

Elaborate regulations have been promulgated by
the U.S. DOT for random and incident-related drug
and alcohol testing of employees engaged in safety-
sensitive functions. They have been the subject of
much litigation. In most instances, the courts have
found the government’s interest in protecting pub-
lic safety compelling. For example, in Transport
Workers’ Union of Philadelphia v. Southeastern

                                                          
819 540 U.S. at 423.
820 540 U.S. at 427.
821 Transport Workers’ Union of Phila. v. Se. Pa. Transp.

Auth., 863 F.2d 1110, 1115 (3d Cir. 1988).
822 Urine specimen guidelines are published at

www.dot.gov/ost/dapc.
823 Vernonia Sch. District v. Acton, 515 U.S. 646, 658,

132 L. Ed. 2d 564, 115 S. Ct. 2386 (1995). Transport
Workers’ Union of Phila. v. Se. Pa. Transp. Auth., 863
F.2d 1110, 1119 (3d Cir. 1988).

824 Nat’l Treasury Employees Union v. Von Raab, 489
U.S. 656, 665, 103 L. Ed. 2d 685, 109 S. Ct. 1384 (1989);
see Burka v. N.Y. City Transit Auth., 739 F. Supp. 814,
819 (S.D.N.Y. 1990). See Jill Dorancy-Williams, The Dif-
ference Between Mine and Thine: The Constitutionality of
Public Employee Drug Testing, 28 N.M. L. REV. 441
(1998).

825 Gonzalez v. Metro. Transp. Auth., 174 F.3d 1016 (9th
Cir. 1999).

826 Policeman’s Benevolent Ass’n v. Township of Wash-
ington, 850 F.2d 133, 135 (3d Cir. 1988).

Pennsylvania Transportation Authority,827 the
Third Circuit held that the government’s interest in
protecting the safety of large groups of people trav-
eling by mass transit overrides the personal inter-
est of transit employees against warrantless
searches.828

In Skinner v. Railway Labor Executives’ Ass’n,829

the U.S. Supreme Court upheld the constitutional-
ity of Federal Railroad Administration (FRA)
regulations requiring blood and urine tests of rail-
road employees involved in certain train accidents
and of employees who violate certain safety rules.
The railroad employees’ reasonable expectations of
privacy were diminished by their participation in
an industry pervasively regulated for safety, and
the persons tested “discharge duties fraught with
such risks of injury to others that even a momen-
tary lapse of attention can have disastrous conse-
quences.”830 The Court weighed the government-as-
employer interest in stopping misuse of drugs by
employees in safety-sensitive positions compelling
against the intrusion upon personal privacy af-
fected by the requirement of administering a uri-
nalysis test.831

In the absence of individualized suspicion, the
reasonableness of such a search depends on bal-
ancing the “special needs” of the government
against the extent of the intrusiveness of the test-
ing procedure.832 Reasonableness is judged by bal-
ancing the search’s intrusion on the individual’s
Fourth Amendment interests against its promotion
of legitimate governmental interests. The factors to
be considered include the nature of the privacy in-
terest upon which the search intrudes, the charac-
ter of the intrusion, the immediacy of the govern-
ment concern, and the efficacy of the search for
meeting it.833

Many cases have arisen in the transit context.
The balancing test fell in the government’s favor
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830 Skinner, 489 U.S. 602, at 628.
831 Skinner, 489 U.S. at 614. See also Drake v. Delta

Airlines, 923 F. Supp. 387, 396–97 (E.D.N.Y. 1996), aff’d
in relevant part, Drake v. Delta Airlines, 147 F.3d 169,
170–71 (2d Cir. 1998). Beharry v. MTA, 1999 U.S. Dist.
LEXIS 3157 (1999).

832 Chandler v. Miller, 520 U.S. 305, 318, 137 L. Ed. 2d
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L. Ed. 2d 564, 115 S. Ct. 2386 (1995).
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where a transit provider sought a urine sample
from a safety-sensitive employee in Beharry v. New
York City Transit Authority.834 There, the federal
district court held, “the Authority’s request that
Beharry provide a small urine sample within a two-
hour period caused a minimal interference with
Beharry’s privacy rights, which must be out-
weighed by the Authority’s concerns with protect-
ing the safety of its employees and customers.”835

Similarly, the Sixth Circuit in Holloman v. Greater
Cleveland Regional Transit Authority,836 held that
the transit authority had a compelling governmen-
tal interest in “protecting the safety of its passen-
gers and the general public by ensuring that its
drivers do not operate buses while under the influ-
ence of alcohol or drugs,” and that this interest
outweighed the employee’s diminished expectations
of privacy.837 In Amalgamated Transit Union v.
Suscy,838 the Seventh Circuit held, “the public in-
terest in the safety of mass transit riders outweighs
any individual interest in refusing to disclose
physical evidence of intoxicating or drug abuse.”839

The Third Circuit in Transport Workers’ Union of
Philadelphia v. Southeastern Pennsylvania Trans-
portation Authority,840 upheld the random testing of
safety-sensitive transit employees where the tran-
sit authority adduced evidence of a significant drug
problem. The random drug testing program was
reasonable because “the plan contains sufficient
safeguards, in the form of confidentiality, chain of
custody, verification, and random selection proce-
dures, to protect against abuse of discretion by im-
plementing officials.”841

But not all drug and alcohol testing has been up-
held. For example, in Gonzalez v. Metropolitan
Transit Authority,842 the Ninth Circuit found the
testing unconstitutional because it was unclear
whether the employees would pose a substantial
immediate threat to public safety if impaired by
drugs or alcohol, whether the procedure for testing
them would be reasonably effective for finding out
if they are impaired, or whether the tests as per-
formed constituted an undue invasion of their pri-
vacy. Similarly, in Bolden v. Southeastern Pennsyl-
vania Transportation Authority,843 compulsory,
                                                          

834 1999 U.S. Dist. LEXIS 3157 (E.D.N.Y. 1999).
835 Id. at 30.
836 1991 U.S. App. LEXIS 6904 (6th Cir. 1991).
837 Id. at 2.
838 538 F.2d 1264 (7th Cir. 1976).
839 Amalgamated Transit Union v. Suscy, 538 F.2d 1264

(7th Cir. 1976).
840 863 F.2d 1110 (3d Cir. 1988).
841 863 F.2d at 1121.
842 174 F.3d 1016 (9th Cir. 1999).
843 953 F.2d 807 (3d Cir. 1991).

suspicionless, back-to-work testing of a mainte-
nance custodian who tested positive for marijuana
use was held to be a violation of the employee’s
constitutional rights. The employee was not a
safety-sensitive employee likely to create any great
risk of causing harm to others, and did not have
diminished privacy expectations due to the perva-
sive government regulation.

N. EQUAL PROTECTION

1. Facial or “As Applied” Challenges
Ratified on July 9, 1868, the Fourteenth

Amendment to the Constitution provides, inter
alia, “No State shall make or enforce any law which
shall…deny to any person within its jurisdiction
the equal protection of the laws.”844 Further, “The
Congress shall have power to enforce, by appropri-
ate legislation, the provision of this article.”845

The Fourteenth Amendment guarantees “a right
to be free from invidious discrimination in statu-
tory classifications and other governmental activ-
ity.”846 Essentially, all similarly situated people
should be treated alike.847 The Equal Protection
Clause not only protects fundamental rights, and
protects citizens against suspect classifications
such as race, it also protects them from arbitrary
and irrational state action.848

To establish a prima facie case of discrimination
under the Equal Protection Clause, the plaintiff
must demonstrate that he is a member of a pro-
tected class, that he is otherwise similarly situated
to members of the unprotected class, that he was
treated differently from members of the unpro-
tected class, and that the defendant acted with dis-
criminatory intent. If the plaintiff makes out a
prima facie case of discrimination, the burden
shifts to the government to articulate a legitimate

                                                          
844 U.S. CONST. amend. XIV, § 1.
845 U.S. CONST. amend. XIV, § 5.
846 Harris v. McRae, 448 U.S. 297, 322 (1980).
847 City of Cleburne v. Cleburne Living Ctr., 473 U.S.

432, 439 (1985).
848 Hamlyn v. Rock Island County Metro. Mass Transit

Dist., 986 F. Supp. 1126 (C.D. Ill. 1997) (transit author-
ity’s reduced fare program violates the Equal Protection
Clause because it discriminates against passengers with
AIDS). In Hamlyn, because of his AIDS affliction, plaintiff
had difficulty walking more than one block. However, the
reduced fare program established by the transit agency
excluded persons whose sole disability was AIDS from
eligibility. The court found that AIDS was a qualifying
disability under the ADA and Rehabilitation Act, and that
discrimination against persons who have AIDS violates
the Fourteenth Amendment.
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nondiscriminatory reason for taking the action al-
leged by the plaintiff to be discriminatory.  If the
defendant succeeds in meeting this burden, the
burden shifts back to the plaintiff to demonstrate
that the proffered reason is merely a pretext for
discrimination.849

In a facial challenge, as opposed to an “as ap-
plied” challenge, of a governmental classification,
the plaintiff must prove (1) that the state action, on
its face, results in members of a certain group being
treated differently from other individuals based on
membership in the group;850 and (2) if a cognizable
class is treated differently, the distinction between
the groups must be illegitimate.851 If the classifica-
tion is one enumerated in the Fourteenth Amend-
ment (such as one based on race), it is a “suspect
classification,” entitled to heightened scrutiny.
However, if the classification is not suspect, courts
review state action under the “rational basis”
test.852 If the challenge to the state action is on an
“as applied” rather than a “facial” basis, plaintiff
must prove the presence of an unlawful intent to
discriminate against him or her for an invalid rea-
son.853

In Village of Arlington Heights v. Metropolitan
Housing Development Corp.,854 the U.S. Supreme
Court held that agency rules may establish a “dis-
criminatory effect” basis upon compliance with Ti-
tle VI of the Civil Rights Act of 1964,855 even if ab-
sent such a rule “discriminatory intent” must be
found. U.S. DOT rules adopt the discriminatory
effect standard.856 The Court established a five-part
test to determine whether the government acted
with the intent or purpose to racially discrimi-
nate:857

                                                          
849 McMillian v. Svetanoff, 878 F.2d 186, 189 (7th Cir.

1989).
850 Jones v. Helms, 452 U.S. 412, 423–24 (1981).
851 Plyler v. Doe, 457 U.S. 202, 217–18 (1981).
852 City of Cleburne v. Cleburne Living Ctr., 473 U.S.

432, 446–47 (1985).
853 Snowden v. Hughes, 321 U.S. 1, 8 (1944).
854 Village of Arlington Heights v. Metro. Housing Dev.

Corp., 429 U.S. 252 (1977) (holding that the denial of
zoning for low-income housing that would benefit mostly
minorities did not violate the Equal Protection Clause
because plaintiffs failed to prove racial discrimination was
the motivating factor for the zoning decision).

855 42 U.S.C. § 2000d.
856 See 49 C.F.R. § 21.5(b).
857 Village of Arlington, 429 U.S. at 252; Robert W.

Collin, Review of the Legal Literature on Environmental
Racism, Environmental Equity, and Environmental Jus-
tice, 9(1) J. ENVTL. L. & LITIG. 121, 125 (1994).

1. Whether the impact of the official action falls
more heavily on one race than another and cannot
be explained in any other way besides race;
2. The historical context of the decision;
3. The sequence of events immediately preceding
the contested decision;
4. Deviations from normal decision making proc-
esses; and
5. The legislative and administrative history of the
particular decision.858

2. Race
Clearly, the central purpose of the Fourteenth
Amendment was to redress racial discrimination.
Allegations of racial discrimination are subjected to
strict scrutiny. To discriminate based on race, the
government must demonstrate a compelling gov-
ernmental interest.

In Fullilove v. Klutznick,859 the U.S. Supreme
Court upheld a federal statute requiring that 10
percent of certain federal grants be awarded to mi-
nority contractors against Equal Protection chal-
lenge. But in City of Richmond v. J.A. Croson Co,860

the Supreme Court struck down the City of Rich-
mond’s ordinance that 30 percent of all construc-
tion contracts be given to minority-owned busi-
nesses, condemning the practice of relying on “a
generalized assertion of past discrimination” to
correct sweeping efforts to rectify past societal dis-
crimination where no actual discrimination was
identified.861  In distinguishing the cases, the Court
emphasized that the federal government has a spe-
cific constitutional mandate (under Section 5 of the
Fourteenth Amendment) to enforce its dictates.862

“That Congress may identify and redress the effects
of society-wide discrimination does not mean that,
a fortiori, the States and their political subdivisions
are free to decide that such remedies are appropri-
ate.”863 Because the Court could find no evidence of
any identified discrimination in the Richmond con-
struction injury, it found that the city failed to es-
tablish a compelling interest to distribute public
construction contracts on the basis of race.864 Pro-
fessor Richard Primus notes that, beginning with
Croson, “equal protection has become hostile to

                                                          
858 Collin, supra note 857, at 121, 125.
859 448 U.S. 448 (1980).
860 488 U.S. 469 (1989).
861 488 U.S. at 498–501.
862 488 U.S. at 490.
863 Id. “Classifications based on race carry a danger of

stigmatic harm. Unless they are strictly reserved for re-
medial settings, they may in fact promote notions of racial
inferiority and lead to a politics of racial hostility.” Id. at
493.

864 488 U.S. at 505.
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government action that aims to allocate goods
among racial groups, even when intended to re-
dress past discrimination.”865

Since promulgation of the STAA of 1982,866 fed-
eral highway statutes have required that at least
10 percent of federal construction funds be set aside
for small businesses owned and controlled by “so-
cially and economically disadvantaged individu-
als.”867 This program includes a race-based pre-
sumption to define the class of beneficiaries and
allows the use of race-conscious remedial measures.

Adarand Constructors v. Pena868 became the
seminal case on minority set-asides in the context
of highway construction. There, Adarand, a male
Caucasian, was the low bidder for a subcontract,
but the prime contractor instead awarded the sub-
contract to a bidder previously certified by the state
DOT as a DBE. Adarand alleged violation of the
Equal Protection Clause of the U.S. Constitution.869

As it had in Croson, the U.S. Supreme Court sub-
jected the DOT’s use of race-based measures in its
regulations to strict scrutiny analysis.870 Signifi-
cantly, the Court in Adarand applied strict scrutiny
analysis to federal affirmative action programs that
use racial or ethnic criteria as a basis for decision-
making, a standard that had previously only been
applied to state or local programs.871 The Court
                                                          

865 Richard Primus, Equal Protection and Disparate Im-
pact: Round Three, 117 HARV. L. REV. 493, 496 (2003):

Since the Supreme Court’s decisions in Croson and Ada-

rand, all laws using express racial classifications have

been subject to strict scrutiny and can be sustained only in

exceptional circumstances. Strict scrutiny applies regard-

less of whether the classifications benefit or burden his-

torically disadvantaged groups, or even if they impose no

differential burden or benefit on different racial groups.

Many critics have characterized this doctrine as norma-

tively and analytically misguided. As a descriptive matter,

however, classification has become central to equal protec-

tion doctrine.

Id. at 502-04 [citations omitted].
866 Pub. L. No. 97-424.
867 This phrase is defined in 15 U.S.C. § 637.
868 515 U.S. 200 (1995), remanded Adarand Constructors

v. Pena, 965 F. Supp. 1556 (D. Colo. 1997), vacated sub
nom. Adarand Constuctors v. Slater, 169 F.3d 1292 (10th
Cir. 1999), rev’d Adarand Constructors v. Slater, 528 U.S.
216 (2000), remanded Adarand Constructors v. Slater, 228
F.3d 1147 (10th Cir. 2000), amended sub nom. Adarand
Constructors v. Mineta, 121 S. Ct. 1401 (2001), cert.
granted, Adarand Constructors v. Mineta, 121 S. Ct. 1598
(2001).

869 U.S. CONST. amend. V.
870 515 U.S. at 237–39.
871 SANDRA VAN DE WALLE, THE IMPACT OF CIVIL RIGHTS

LEGISLATION UNDER TITLE VI AND RELATED LAWS ON

held, “We hold today that all racial classifications,
imposed by whatever federal, state, or local gov-
ernmental actor, must be analyzed by a reviewing
court under strict scrutiny. In other words, such
classifications are constitutional only if they are
narrowly tailored measures that further compelling
government interests.”872 Thus, all affirmative ac-
tion programs—whether federal, state, or local—
are now subjected to “strict scrutiny,”873 and will
pass constitutional muster only if they are
narrowly tailored to serve a compelling government
interest.874 In analyzing such programs, among the
salient questions to be addressed are:

1. Did the government entity give any considera-
tion to the use of race-neutral means to increase
minority participation in governmental contract-
ing?
2. Is the program limited in time so that it will not
last longer than the discriminatory effects it is de-
signed to eliminate?

After Adarand, FHWA amended the relevant
regulations to eliminate the offending provisions.
After several remands and a rewriting of the U.S.
DOT highway regulations, the aspirational goal of
awarding 10.93 percent of design and construction
contracts to DBEs was upheld.875

More recently, in a challenge against the imple-
mentation of the revised federal DBE program by
MnDOT and NDOR, the Eighth Circuit reviewed
TEA-21’s earmark of 10 percent of federal highway
funds for businesses owned by socially and eco-
nomically disadvantaged individuals. In Sherbrooke
Turf Inc. v. Minnesota DOT,876 the court found that
the FHWA’s DBE set-aside program survived strict
scrutiny as furthering a compelling interest, being
narrowly tailored and applied, and placing an em-

                                                                                   
TRANSIT DECISION MAKING (TCRP Legal Research Digest,
1997).

872 515 U.S. at 227; 115 S. Ct. at 2113.
873 Under strict scrutiny, affirmative action programs

pass constitutional muster if they are narrowly tailored to
serve a compelling interest. See Adarand Constructors v.
Pena, 515 U.S. 200, 227 (1995).

874 See Adarand Constructors v. Pena, 515 U.S. 200, 227,
132 L. Ed. 2d 158, 115 S. Ct. 2097 (1995). VAN DE WALLE,
supra note 871.

875 The history of the Adarand litigation is discussed in
detail in Paul Stephen Dempsey, Transit Law, 5
SELECTED STUDIES 10-6 – 10-12. Since those cases are
examined in detail there, they are discussed more suc-
cinctly here.

876 345 F.3d 964 (8th Cir. 2003).
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phasis on race-neutral means to accomplish its
goals.877

In McNabola v. Chicago Transit Authority,878 a
Chicago Transit Authority (CTA) per diem contract
employee alleged that CTA dismissed him because
he was white.  McNabola demonstrated that he was
similarly situated to other nonwhite per diem em-
ployees, and that he was treated differently be-
cause of his race and terminated with discrimina-
tory intent. The CTA argued that it had terminated
McNabola because of complaints from CTA employ-
ees about McNabola's examinations, unauthorized
hospital visits, and the use of a CTA prescription
pad for a private patient. McNabola presented con-
trary evidence suggesting that the proffered rea-
sons were merely a pretext, and that he actually
was terminated pursuant to CTA’s custom of ter-
minating white per diem employees and replacing
them with African Americans. The Seventh Circuit
concluded CTA had violated the Equal Protection
Clause of the Constitution. Similarly, in Schlesin-
ger v. New York City Transit Authority,879 a federal
district court upheld a prima facie claim of inten-
tional discrimination based on “a widespread pat-
tern of discrimination…against white managers
and professionals and a pattern of favoritism on
behalf of black professionals.”880

Similarly, in Malabed v. North Slope Borough,881

a federal district court concluded that a transit
agency’s employment preferences (in this case, fa-
voring Native Americans) affecting fundamental
rights or suspect classifications (such as race) could
not withstand constitutional scrutiny without par-
ticularized findings logically related to the per-
ceived evil sought to be remedied.882

3. Gender
Gender discrimination is subject to intermediate

scrutiny. In order to discriminate based on gender,
the government must show an important substan-
tial interest. For example, Oklahoma forbade the
sale of 3.2 percent beer to men under age 21 but
permitted the sale of such beer to women over 18.883

                                                          
877 345 F.3d at 974.
878 10 F.3d 501 (7th Cir. 1993).
879 2001 U.S. Dist. LEXIS 632 (S.D.N.Y. 2001).
880 Id. at 33.
881 42 F. Supp. 2d 927 (D. Alaska 1999).
882 41 F. Supp. 2d at 941. The court in Malabed also re-

lied on the nonconstitutional theory that the preference,
adopted by North Slope Transit as an ordinance, violated
a charter provision of North Slope Borough that barred
discrimination based on national origin.

883 429 U.S. 190 (1976). However, the Supreme Court
subsequently gave state prerogatives under the 21st

In Craig v. Boren,884 the U.S. Supreme Court held
that these gender-based differences must be invali-
dated, even though law favors women, because “the
relationship between gender and traffic safety” is
“too tenuous.”  Gender was not deemed a suffi-
ciently accurate proxy for the regulation of drink-
ing and driving. Essentially, the Court found the
means to achieve the stated objective of enhancing
traffic safety were not related adequately to that
objective. In order to sustain gender-based dis-
crimination, the state must prove that the dis-
criminatory means employed were substantially
related to the achievement of important govern-
mental objectives.885

A county’s requirement that all of its vehicle
drivers wear pants was held not to have violated a
female driver’s rights of free speech, due process, or
equal protection. Thus, in Zalewska v. County of
Sullivan, New York,886 the Second Circuit held that
equal protection was not violated when a female
transit bus driver was required to comply by a
dress code requiring that all employees wear pants.

4. Sexual Orientation
To discriminate based on sexual orientation,

there must be a conceivable rational relationship to
the state interest. In Romer v. Evans,887 the U.S.
Supreme Court had occasion to review a referen-
dum to deny homosexuals protection from dis-
crimination. Colorado voters had amended the
Colorado Constitution to prohibit any Colorado
state and local government agency (such as the
Colorado DOT) from protecting homosexuals
against discrimination. The state constitutional
amendment was held unconstitutional under the
U.S. Constitution because it was deemed to be “a
status-based enactment divorced from any factual
context from which we could discern a relationship
to legitimate state interests.”

5. Drug Usage
Concerns over safety have led transportation

agencies to impose discriminatory restrictions on
drug users in safety-sensitive positions. By and
large, these safety restrictions have been upheld as
constitutional. In New York City Transit Authority
v. Beazer,888 the U.S. Supreme Court upheld as con-
stitutional the NYTA’s policy of refusing employ-
ment to individuals in safety-sensitive positions

                                                                                   
amendment greater deference. See Bacchus Imports v.
Dizs, 468 U.S. 263 (1984).

884 429 U.S. at 204.
885 United States v. Virginia, 518 U.S. 515 (1996).
886 316 F.3d 314 (2d Cir. 2003).
887 517 U.S. 620 at 635 (1996).
888 440 U.S. 568 (1979).
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who use methadone, concluding that the policy
satisfied legitimate objectives of safety and effi-
ciency.889 The majority found that these goals were
“significantly served by—even if they do not re-
quire—[the methadone] rule as it applies to all
methadone users including those who are seeking
employment in non-safety-sensitive positions.”890

Decisions of transit providers to dismiss or refuse
to hire individuals on drugs do not violate the
Equal Protection Clause of the Fourteenth
Amendment.891 The Court found that the uncertain-
ties associated with the rehabilitation of heroin
addicts precludes drawing a bright line at the point
at which addiction ends; it is therefore neither un-
principled nor invidious for the employer to post-
pone eligibility for work until the methadone
treatment is completed.892

In Beazer, the U.S. Supreme Court reaffirmed its
distinction between invidious discrimination (which
is a classification drawn “with an evil eye and an
unequal hand” or motivated by “a feeling of antipa-
thy” against a certain group), and discriminatory
rules essential to secure general benefits. Here, the
transit authority was motivated by its need to op-
erate a safe and efficient transportation system
rather than by any special animus against drug
addicts.893 It is not the role of the Court to second-
guess the employer, for “No matter how unwise it
may be for the TA to refuse employment to individ-
ual car cleaners, track repairmen, or bus drivers
simply because they are receiving methadone
treatment, the Constitution does not authorize a
federal court to interfere in that policy decision.”894

6. Voting
In Cunningham v. Seattle,895 a federal district

court found that the organization of the governing
transit agency violated the Equal Protection Clause
of the U.S. Constitution and the “one person/one
vote” doctrine of Reynolds v. Sims.896  Because 24 of
its 42 members were elected rather than appointed,
and represented jurisdictions with differing popula-
tions, resulting in a disproportionate representa-
tion of voters, the organizational structure of the
                                                          

889 Allan Ides, Realism, Rationality and Justice Byron
White: Three Easy Cases, 1994 BYU L. REV. 283, 286
(1994); David Hollar, Physical Ability Tests and Title VII,
67 U. CHI. L. REV. 777, 781 (2000).

890 440 U.S. at 587 n.31.
891 N.Y. City Transit Auth. v. Beazer, 440 U.S. 568

(1979).
892 440 U.S. at 591–92.
893 440 U.S. at 593 n.40.
894 440 U.S. at 594.
895 751 F. Supp. 885 (W.D. Wash. 1990).
896 377 U.S. 533 (1964).

transit agency violated the equal protection rights
of its constituents.

7. Environmental Justice
In Labor/Community Strategy Center v. Los An-

geles Metro. Transp. Auth.,897 the Ninth Circuit con-
cluded that the authority violated a consent decree
to purchase 248 additional buses to reduce transit
overcrowding.898 Yet, the environmental justice
movement was dealt a strong blow in Alexander v.
Sandoval,899 a case in which a Mexican immigrant
brought a class action lawsuit under Title VI chal-
lenging Alabama’s English-only policy for admini-
stration of its driver’s license tests.900 Title VI, Sec-
tion 2000(d) prohibits any program or activity that
receives federal financial assistance from excluding
participants based on race, color, or national ori-
gin.901 The court held that private individuals could
sue to enforce Section 2000(d) of Title VI, but that
Section 2000(d) only prohibits intentional discrimi-
nation.902 Because the English-only policy created a
“disparate impact” based on national origin and
race, and did not involve intentional discrimina-
tion, there is no private right of action to enforce
regulations promulgated under Section 2000(d).903

O. CONCLUSION

Though the U.S. Constitution explicitly ad-
dresses transportation only briefly, we have seen
that many of its provisions are implicated in the
jurisdictional conflicts that inevitably arise be-
tween federal and state governments. Building,
providing, subsidizing, and regulating transporta-
tion infrastructure is a major function of state and
local governments, but one in which the federal
government provides important funding and seeks
to regulate and oversee as well. Federal spending
and commerce power is vast, as is the ability of the
federal government to preempt state action. In con-
trast, state police power has also been accorded

                                                          
897 263 F.3d 1041 (9th Cir. 2001).
898 Id.
899 532 U.S. 275 (2001).
900 532 U.S. at 276; 121 S. Ct. 1511, 1513 (2001); 42

U.S.C. §§ 2000(d)–2000(d)-1 (2000).
901 42 U.S.C. § 2000(d).
902 121 S. Ct. at 1513.
903 532 U.S. at 282; 121 S. Ct. at 1517, 1523. The Cam-

den New Jersey Environmental Justice/Title VI cases that
were directly affected by the Alexander v. Sandoval deci-
sion are discussed in S. Camden Citizens in Action v. N.J.
Dep’t of Envtl. Prot., 274 F.3d 771 (3d Cir. 2001). For a
review of the environmental justice issue, see Paul Ste-
phen Dempsey, Transit Law, 5 SELECTED STUDIES 3-39 –
3-42.
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wide berth. In recent decades, as the Rehnquist
Court moved to expand state powers, more has
been deemed to fall within the domain of state gov-
ernments. Whether the Roberts Court will continue
this jurisprudential trend remains to be seen.

The Constitution as battleground also emerges in
the conflicts between governmental institutions
and individual rights. Many of these conflicts are
not unique to transportation agencies, yet a num-
ber of important cases have been decided in a
transportation context.

As in all industries, it is difficult to predict how
constitutional jurisprudence will evolve. What is
clear, however, is that conflicts between govern-
mental institutions in a federal system and con-
flicts between those institutions and individuals
will continue to be an important focus for the
courts, and the evolution of constitutional jurispru-
dence in this arena will continue to be of interest to
transportation lawyers.
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A. INTRODUCTION

1. Purpose and Scope of This Report
This report will examine legal issues arising out

of federal, state, and local transportation agencies’
relations with Indian tribes. Government-to-
government relations with Indian tribes touch a
gamut of legal issues: contracting with tribes,
Tribal Employment Rights Ordinances (TERO),
funding issues, land-use impacts of tribal improve-
ments on state highways, real property issues
arising out of rights-of-way through Indian reser-
vations, regional planning issues, compliance with
environmental laws bumping up against Indian
sovereign immunity, tort liability issues, etc. The
federal government has a fairly well delineated
relationship with Indian tribes based upon unique
trust obligations owed to them as domestic depend-
ent nations. States and local governments do not
have the same relationship and yet must interact
with tribal governments on a number of legal is-
sues. The constitutional or statutory authority con-
ferred upon these state and local jurisdictions, to
the extent it exists, is a patchwork of laws that
varies from jurisdiction to jurisdiction. In some
cases there are huge gaps in the law relative to a
state or local transportation agency’s ability to con-
duct business with a tribe. Moreover, there is an
overlay of federal law that may affect the rights
and obligations of state and local agencies.

Two prior Legal Research Digests related to In-
dian legal issues are Legal Issues Relating to the
Acquisition of Right-of-Way and the Construction
and Operations of Highways over Indian Lands;1

and Application of Outdoor Advertising Controls on
Indian Land.2 This report is designed to revise,
update, and condense the material from these ear-
lier digests.

B. INDIANS, INDIAN TRIBES, INDIAN
RESERVATIONS, AND INDIAN COUNTRY

1. Background
The U.S. Census Bureau estimates that as of

July 1, 2003, the number of people who are Ameri-
can Indian and Alaska Native or American Indian
and Alaska Native in combination with one or more
other races is 4.4 million—1.5 percent of the total

                                                          
1 RICHARD O. JONES (NCHRP Legal Research Digest

No. 30, 1994).
2 RICHARD O. JONES (NCHRP Legal Research Digest

No. 41, 1998).

U.S. population.3 It estimates the number of Ameri-
can Indians and Alaska Natives alone or in combi-
nation with one or more races living on reserva-
tions or other trust lands to be 538,300 (175,200
reside on Navajo Nation Reservations and trust
lands that span portions of Arizona, New Mexico,
and Utah). According to the Bureau’s July 1, 2003,
estimates, California has an American Indian and
Alaska native population of 683,900, followed by
Oklahoma (394,800), and Arizona (327,500).4 The
Bureau of Indian Affairs (BIA) estimates that in
1990 almost 950,000 Indians lived on or adjacent to
Federal Indian reservations.5

There are a total of 278 land areas in the United
States administered as Federal Indian reservations
(reservations, pueblos, rancherias, communities,
etc.), located in 34 states. The Navajo Reservation
is the largest, occupying 16 million acres of land in
Arizona, New Mexico, and Utah.6 Many of the
smaller reservations are less than 1,000 acres, with
the smallest less than 100 acres. A total of
56.2 million acres of land are held in trust by the
United States for various Indian tribes and indi-
viduals. While much of this is reservation land, not
all trust land is reservation land, and vice versa.7 A
map of the United States that shows the Indian
lands can be found at http://epa.gov/
pmdesignations/biamap.htm.

                                                          
3 News Release, U.S. Census Bureau, U.S. Department

of Commerce, American Indian and Alaska Native Heri-
tage Month: November 2004 (October 25, 2004), available
at http://www.census.gov/Press-Release/www/releases/
archives/002950.html.

4 Id. Reporting American Indian tribal groups with
more than 50,000 members as Apache, Cherokee, Chip-
pewa, Choctoaw, Lumbee, Navajo, Pueblo, and Sioux.
Cherokee and Navajo are easily the largest, with popula-
tions of 234,000 and 204,000, respectively. Eskimo is the
largest Alaska Native tribal group, with 37,000 members.

5 BUREAU OF INDIAN AFFAIRS, AMERICAN INDIANS

TODAY 9-10 (1991) (hereinafter AMERICAN INDIANS

TODAY), available at http://www.cwis.org/fwdp/Americas/
biafaq91.htm.

6 Other large reservations include the San Carlos (1.8
million acres), Hopi (1.6 million acres), Tohono O'odham
(1.2 million acres), and Fort Apache (1.7 million acres), all
in Arizona; the Wind River in Wyoming (1.9 million
acres); the Pine Ridge (1.8 million acres) and Cheyenne
River (1.4 million), both in South Dakota; the Crow (1.5
million acres) in Montana; and the Yakima (1.1 million
acres) in Washington.

7 AMERICAN INDIANS TODAY, supra note 5 at 9.

http://epa.gov/pmdesignations/biamap.htm
http://epa.gov/pmdesignations/biamap.htm
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2. Who Are Indians?8

The term "Indian," as applied to the inhabitants
of the Americas, is a misnomer stemming from
Columbus's belief that he had reached India. The
term remains in use to refer to those inhabitants
and their descendants. It was institutionalized by
being placed in the U.S. Constitution.9 The term
carries both racial and legal implications, with the
two not necessarily being conjoined. According to
Cohen:

The term “Indian” may be used in an ethnological or
in a legal sense. If a person is three-fourths Cauca-
sian and one-fourth Indian, that person would ordi-
narily not be considered an Indian for ethnological
purposes. Yet legally such a person may be an In-
dian. Racial composition is not always dispositive in
determining who are Indians for purposes of Indian
law. In dealing with Indians, the federal government
is dealing with members or descendants of political
entities, that is, Indian tribes, not with persons of a
particular race.10 (citations omitted)

There is no single federal or tribal criterion es-
tablishing a person's identity as an Indian. Gov-
ernment agencies use differing criteria to deter-
mine who is an Indian eligible to participate in
their programs. Tribes also vary their criteria for
membership.11 For example, the Indian Reorganiza-
tion Act of 1934 (IRA),12 used this definition:

The term “Indian” as used in this Act shall include
all persons of Indian descent who are members of
any recognized Indian tribe now under federal juris-
diction, and all persons who are descendants of such
members who were, on June 1, 1934, residing within
reservation, and shall further include all other per-
sons of one-half or more Indian blood. For the pur-
poses of this Act, Eskimos and other aboriginal peo-
ple of Alaska shall be considered Indians.13

Courts also have adopted various definitions of
the term "Indian" that could be used by the courts.14

The diversity of the use and varying definitions of

                                                          
8 See generally WILLIAM C. CANBY, JR. AMERICAN

INDIAN LAW IN A NUT SHELL 3-10 (4th ed., West Group
2004) (1998); FELIX S. COHEN, HANDBOOK OF FEDERAL

INDIAN LAW 19-26 (The Michie Company 1982) (1941);
ROBERT N. CLINTON, NELL JESSUP NEWTON, MONORE

EDWIN PRICE, AMERICAN INDIAN LAW: CASES AND

MATERIALS (1991); STEPHAN L. PEVAR, THE RIGHTS OF

INDIANS AND TRIBES: THE BASIC ACLU GUIDE TO INDIAN

AND TRIBAL RIGHTS (1992).
9 Lawrence R. Baca, The Pinta, the Nina, the Santa

Maria…and Now Voyager II: An Introduction to Federal
Indian Law, 36 FED. B. NEWS J. No. 6, at 421 (1989).

10 COHEN, supra note 8, at 19.
11 AMERICAN INDIANS TODAY, supra note 5, at 13.
12 25 U.S.C. §§ 461–79 (1982).
13 See 25 U.S.C. § 479.
14 Baca, supra note 9, at 421.

the term "Indian" require the practitioner to spe-
cifically determine at the outset the purpose for
which identification is relevant. Perhaps the most
important definition is the one used in the Indian
Self-Determination and Education Assistance Act
(ISDEAA),15 which provides that “‘Indian’ means a
person who is a member of an Indian tribe.”

3. What Is an Indian Tribe?16

Originally, an Indian tribe was a body of people
bound together by blood ties who were socially, po-
litically, and religiously organized; who lived to-
gether in a defined territory; and who spoke a
common language or dialect.17 Even though the
Constitution, Article I, Section 8, Clause 3, and
many federal statutes and regulations use the
term, there is today no single federal statute that
defines "Indian Tribe" for all purposes.18 Probably
the most important definition is that provided in
Section 450b(e) of the ISDEAA:

(e) “Indian tribe” means any Indian tribe, band, na-
tion, or other organized group or community, in-
cluding any Alaska Native village or regional or vil-
lage corporation as defined in or established
pursuant to the Alaska Native Claims Settlement
Act (85 Stat. 688) [43 U.S.C.S. §§ 1601 et seq.] which
is recognized as eligible for the special programs and
services provided by the United States to Indians be-
cause of their status as Indians;

While a group of Indians may consider itself to be
a "tribe," that group must meet the requirements
for recognition established by the Secretary of the
Interior to presently qualify for federal benefits
afforded "Indian tribes." Such recognition by the
Secretary of the Interior is given substantial, per-
haps complete, deference by courts.19 The govern-

                                                          
15 25 U.S.C.S. § 450 et seq., 450b(d).
16 See generally Weatherhead, What Is an "Indian

Tribe"—The Question of Tribal Existence, 8 AM. INDIAN L.
REV. 1 (1980); COHEN, supra note 8, at 3-4; AMERICAN

INDIAN LAW DESKBOOK 28–34 (1993) (hereinafter
DESKBOOK); CLINTON et al., supra note 8, at 79–83;
PEVAR, supra note 8, at 14–15.

17 AMERICAN INDIANS TODAY, supra note 5, at 13; See
also Montoya v. United States, 180 U.S. 261, 266 (1901),
where the Court said: "By a 'tribe' we understand a body
of Indians of the same or similar race, united in a commu-
nity under one leadership or government, and inhabiting a
particular though sometimes ill-defined territory."

18 COHEN, supra note 8, at 3.
19 DESKBOOK, supra note 16, at 32, n.19; but see Koke v.

Little Shell Tribe of Chippewa Indians of Mont., 2003 Mt.
121, 133, 315 Mont. 510, 513, 68 P.3d 814, 816 (2003):
“[t]ribes may still be recognized as such under common
law. The Supreme Court established criteria for common
law recognition of a tribe in Montoya v. United States, 180
U.S. 261, 21 S. Ct. 358, 359, 45 L. Ed. 521, 36 Ct. Cl. 577
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ment’s recognition or failure to recognize a tribe,
while a political decision, is still subject to judicial
review for compliance with law and regulation or
due process claims.20 In 1978, the U.S. Department
of the Interior (DOI) adopted regulations21 estab-
lishing a procedure for tribal recognition. The ex-
tensive elements mandatorily required to be stated
in a petition for recognition are set out in 25 C.F.R.
§ 83.7.

As late as 1977, out of 400 tribes then claiming
to exist, less than 300 had been officially recognized
by the Secretary of the Interior.22 By 1991, there
were 510 federally recognized tribes in the United
States, including about 200 village groups in
Alaska.23 In 2002, the BIA listed 562 recognized
tribes, which included some 225 Alaska Native en-
tities.24 The latest BIA listing, published on March
21, 2005,25 shows additional increases.26

4. What Are Meant by the Terms “Indian
Country” and “Indian Reservations”?27

a. “Indian Reservation”

Although the term "Indian reservation" has been
historically used, and appears in scores of provi-
sions of the U.S.C., particularly Title 25, "Indians,"
there is no single federal statute that defines it for
all purposes. However, the term does have an ac-
cepted meaning in law. Prior to 1850, the definition
of the term “Indian reservation” was a “parcel of
land set aside by the federal government for Indian
use.”28 The modern meaning, since 1850, has been

                                                                                   
(1901); first, members must be of the same or a similar
race; second, they must be united in a community; third,
they must exist under one leadership or government; and
fourth, they must inhabit a particular, though sometimes
ill-defined territory.” Little Shell Tribe of Chippewa Indi-
ans, 68 P.3d at 816–17.

20 CANBY, supra note 8, at 5–6, citing Miami Nation of
Indians v. United States Dep’t of the Interior, 255 F.3d
342, 347–49 (7th Cir. 2001); Greene v. Babbitt, 64 F.3d
1266, 1274–75 (9th Cir. 1995).

21 25 C.F.R. pt. 83.
22 AMERICAN INDIAN POLICY REVIEW COMMISSION,

FINAL REPORT 461 (1977).
23 AMERICAN INDIANS TODAY, supra note 5, at 9.
24 67 Fed. Reg. 46328 (July 12, 2002).
25 The list is published pursuant to 25 U.S.C. § 479a-1.
26 70 Fed. Reg. 13518 (March 21, 2005).
27 See Pommersheim, The Reservation as Place: A South

Dakota Essay, 36 S.D. L. REV. 246 (1989); COHEN, supra
note 8, at 27–46; CLINTON et al., supra note 8, at 39–41;
DESKBOOK, supra note 16, at 14–15; PEVAR, supra note 8,
at 16–19.

28 Sac and Fox Nation of Mo. v. Norton, 240 F.3d 1250,
1266 (10th Cir. 2001).

“land set aside under federal protection for the
residence of tribal Indians.”29 For purposes of Title
23, the term “Indian reservation road” includes a
public road on or providing access to an Indian res-
ervation, Indian trust land, or restricted Indian
land.30

b. “Indian Country”

Federal policy from the beginning has recog-
nized and protected separate status for tribal Indi-
ans in their own territory.31 After the Continental
Congress declared its jurisdiction over Indian tribes
on July 12, 1775,32 the first Indian treaty guaran-
teed the Delaware Indians "all their territorial
rights in the fullest and most ample manner…."33

In describing the territory controlled by Indians,
the Congress first used the term "Indian country."34

Thereafter, the term was used in various criminal
statutes relating to Indians, but usually was not
defined.35 The U.S. Supreme Court, in supplying a
definition, developed a recognized common law test
or definition.36 This common law definition was
adopted by Congress in its 1948 revision of Title 18,
U.S.C., the Major Crimes Act. The Reviser’s Notes

                                                          
29 Id.
30 23 U.S.C. § 101 (2001).
31 COHEN, supra note 8, at 28.
32 2 J. CONTINENTAL CONG. 175 (1775). See also U.S.

CONST. art. 1, § 8, cl. 3, giving Congress "power to regu-
late commerce with the Indian tribes."

33 “Treaty with the Delawares,” Sept. 17, 1778, 7 Stat.
13.

34 “The Trade and Intercourse Act of 1790,” 1 CONG. ch.
33, 1 Stat. 137.

35 See United States v. John, 437 U.S. 634, 649 n.18, 98
S. Ct. 2541, 2549, 57 L. Ed. 2d 489, 500, where the Court
notes that

Throughout most of the 19th century, apparently the

only statutory definition [of “Indian Country”] was that in

§ 1 of the Act of June 30, 1834, 4 Stat. 729…. This Court

was left with little choice but to continue to apply the prin-

ciples established under earlier statutory language and to

develop them according to changing conditions. See e.g.,

Donnelly v. United States, 228 US 243 (1913).
36 Id. at 647–49 nn. 16 and 18 (1978). For example, see

United States v. McGowan, 302 U.S. 535, 58 S. Ct. 286, 82
L. Ed. 410 (1937), involving the Reno Indian Colony,
which was situated on 28.38 acres of land owned by the
United States and purchased to provide lands for needy
Indians scattered throughout the State of Nevada, and
established as a permanent settlement. Held: “[I]t is im-
material whether Congress designates a settlement as a
“reservation” or “colony,” …it is not reasonably possible to
draw any distinction between this Indian ‘colony’ and
‘Indian country’ [within the meaning of 25 U.S.C. § 247,
relating to taking intoxicants into ‘Indian country.’]”
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indicate that this definition was based on several
decisions of the Supreme Court interpreting the
term as it was used in various criminal statutes
relating to Indians.37 In revising the Act, Congress
deleted the express reference to “reservation” in
favor of the use of the term “Indian country.” The
term is defined in 18 U.S.C. § 1151:38

Except as otherwise provided in sections 1154 and
1156 of this title, the term “Indian country,” as used
in this chapter [18 U.S.C. 1151 et seq.], means (a) all
land within the limits of any Indian reservation un-
der the jurisdiction of the United States government,
notwithstanding the issuance of any patent, and, in-
cluding rights-of-way running through the reserva-
tion, (b) all dependent Indian communities within
the borders of the United States whether within the
original or subsequently acquired territory thereof,
and whether within or without the limits of a state,
and (c) all Indian allotments, the Indian titles to
which have not been extinguished, including rights-
of-way running through the same.

In Indian Country, U.S.A. v. Oklahoma Tax
Comm’n,39 denying Oklahoma the right to enforce
State bingo regulations and tax bingo sales in In-
dian country, the Tenth Circuit Court noted that
“[a]lthough section 1151 by its terms defines Indian
country for purposes of determining federal crimi-
nal jurisdiction, the classification generally applies
to questions of both civil and criminal jurisdiction.
See Cabazon, 107 S. Ct. At 1087 n. 5.” Thus,
whether a court is applying 18 U.S.C. § 1151 in a
criminal case, or using that section as a common
law definition of “Indian country” in a civil case, it
simply refers to those lands that Congress intended
to reserve for a tribe and over which Congress in-
tended primary jurisdiction to rest in the federal
and tribal governments.40 In Oklahoma Tax Com-
mission v. Citizen Band Potawatomi Indian Tribe
of Oklahoma,41 denying the right of Oklahoma to
collect a tax on tribal cigarette sales to Indians on
trust land not formally designated a “reservation,”
Chief Justice Rehnquist noted that

In United States v. John, 437 U.S. 634 (1978), we
stated that the test for determining whether land is
Indian country does not turn upon whether that land
is denominated “trust land” or “reservation.” Rather,
we ask whether the area has been “‘validly set apart
for the use of the Indians as such, under the superin-
tendence of the Government.’” Id., at 648-649; see
also United States v. McGowan, 302 U.S. 535, 539
(1938).

                                                          
37 Id.
38 Id. at 647 n.16.
39 829 F.2d 967, 973 (10th Cir. 1987).
40 Id.
41 498 U.S. 505, 511, 111 S. Ct. 905, 910, 112 L. Ed. 2d

1112, 1121 (1991).

The term “Indian country” has become the con-
trolling term of art for jurisdictional issues in In-
dian law. Even though 18 U.S.C. § 1151 et seq.
deals primarily with crimes and criminal proce-
dures, extending the general laws of the United
States as to the punishment of offenses committed
in any place within the sole and exclusive jurisdic-
tion of the United States,42 the U.S. Supreme Court
has held that the definition given by § 1151 also
applies to state civil jurisdiction:43 “[T]he principle
that section 1151 defines Indian country for both
civil and criminal jurisdiction purposes is firmly
established. Any suggestion to the contrary…is
simply erroneous.”44 The Court has also held that a
tribe may exercise civil authority over Indian coun-
try as defined by 18 U.S.C. § 1151.45 In addition, the
Supreme Court has held that land held in trust by
the United States for a tribe is Indian country sub-
ject to tribal control whether or not that land has
reservation status.46

C. HISTORICAL BACKGROUND OF
TRIBAL/INDIAN STATUS

1. Early History: Colonial and Formative Era
At the outset of the European settlement of

North America, the continent was occupied by more
than 400 independent Indian nations, with an es-
timated population of nearly 1 million.47 Whether
out of fear, respect, or both, agreements between
the colonists and the tribes reflected treatment of
each tribe as a sovereign nation, recognizing tribal
ownership of the lands Indians occupied. Thus, the
British colonists were generally prudent to pur-

                                                          
42 81 U.S.C. § 1152: “Except as otherwise expressly pro-

vided by law, the general laws of the United States as to
the punishment of offenses committed in any place within
the sole and exclusive jurisdiction of the United States,
except the District of Columbia, shall extend to Indian
country.”

43 Mustang Prod. Co. v. Harrison, 94 F.3d 1382, 1385
(10th Cir. 1996), citing: DeCoteau v. District County
Court, 420 U.S. 425, 427 n.2, 95 S. Ct. 1082, 1084, 43 L.
Ed. 2d 300, 304 (1975). (Mustang was a civil case that
considered the issue of whether the Cheyenne-Arapaho
Tribes of Oklahoma may impose a severance tax on oil
and gas production on allotted lands, holding that the
definition of Indian Country in 18 U.S.C. § 1151 applied,
supporting jurisdiction in the tribe.)

44 Id. at 1385, quoting Pittsburgh & Midway Coal Min-
ing v. Watchman, 52 F.3d 1531, n.10 (10th Cir. 1995).

45 DeCateau, 420 U.S. at 427, n.2.
46 Okla. Tax Comm’n v. Citizen Band Potawatomi In-

dian Tribe of Okla., 498 U.S. 505, 511, 111 S. Ct. 905, 910,
112 L. Ed. 2d. 1112, 1121 (1991).

47 PEVAR, supra note 8, at 1–2.
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chase Indian lands with consent of the tribe.48

During this colonization period, the English Crown
also treated the Indian tribes as foreign sovereigns
and provided protection of the tribes from any en-
croachment by the colonists. For example, following
the end of the French and Indian War (1754–1763)
and the defeat of France by England, King George
III, by royal proclamation, prohibited settlement or
encroachment on Indian lands west of the Appala-
chian Mountains. One of the disputes arising from
this proclamation resulted in the first U.S. Su-
preme Court decision relating to Indian law.49

The Continental Congress declared its jurisdic-
tion over Indian tribes on July 12, 1775.50 The
Delaware Treaty of Fort Pitt51 was the only treaty
ratified by the Continental Congress.52 This would
be the first of 367 ratified Indian treaties between
1778 and 1868, when the final treaty was signed
with the Nez Perces.53 The Fort Pitt Treaty guaran-
teed the Delaware Indians “all their territorial
rights in the fullest and most ample manner….”54

Thus, federal policy from the beginning has recog-
nized and protected separate status for tribal Indi-
ans in their own territory.55

Following the Revolutionary War, Congress con-
tinued to make strong efforts to resist state/citizen
aggression towards Indians and Indian lands to
avoid Indian retaliation. The Northwest Ordinance
of 178756 clearly reflects this effort by declaring:
“The utmost good faith shall always be observed
towards Indians; their land and property shall
never be taken from them without their consent.”57

The establishment of central government power
over Indian affairs by the Continental Congress in
1775 was continued in the new U.S. Constitution.
Article 1, Section 8, Clause 3, provides that “Con-
gress shall have power…to regulate commerce with
foreign Nations, among the several States and with
the Indian Tribes.” The President was authorized
to make treaties with Indian tribes, with Senate
consent, by Article II, Section 2, Clause 2. Con-

                                                          
48 BRYON H. WILDENTHAL, NATIVE AMERICAN

SOVEREIGNTY ON TRIAL: A HANDBOOK WITH CASES, LAWS,
AND DOCUMENTS, 21 (Charles Zelden ed., 2002) (hereinaf-
ter WILDENTHAL).

49 Fletcher v. Peck, 10 U.S. (6 Cranch) 87 (1810). See
WILDENTHAL, supra note 48, at 21.

50 2 J. CONTINENTAL Cong. 175 (1775). See also U.S.
CONST. art. 1, § 8, cl. 3, giving Congress “power to regu-
late commerce with Indian tribes.”

51 7 Stat. 13-15 (Sept. 17, 1778).
52 Id. at 31–33.
53 Id. at 1.
54 7 Stat. 13 (1778).
55 COHEN, supra note 8, at 28.
56 1 Stat. 50 (Aug. 7, 1789).
57 PEVAR, supra note 8, at 3.

gress, in passing a series of Trade and Intercourse
Acts beginning in 1790, began a statutory pattern
designed to separate Indians from non-Indians un-
der federal control and regulation. For example,
Congress required persons trading with Indians to
have a federal license, authorized criminal prosecu-
tion of non-Indians for crimes against Indians, and
prohibited acquisition of Indian land without fed-
eral government consent.

Gold was discovered on Georgia’s Cherokee lands
in the late 1820s. This heightened the demand for
white access to the Cherokee land and increased
illegal entry by whites, leading to conflict and vio-
lence.58 The State of Georgia reacted by passing
several laws “purporting to abolish the Cherokee
government, nullify all Cherokee laws, and extend
Georgia state law over the Cherokee Nation.”59 It
would be in this climate of hostility that the Chero-
kees would turn to the U.S. Supreme Court for
help, utilizing the able assistance of William Wirt,
former Attorney General under Presidents Monroe
and Adams.

2. Foundation Principles Established by Early
Supreme Court Cases

a. Chief Justice Marshall’s Indian Trilogy: Federal
Plenary Power

Three opinions by Chief Justice John Marshall,
known as the Marshall trilogy, established the
foundation principles of American Indian law. The
primary principle is federal plenary power in In-
dian affairs. In the first case, Johnson v. McIn-
tosh,60 the Court held that the Indians had only a
right of possession, with legal title and the power to
transfer ownership resting only in the federal gov-
ernment. In the second case, Cherokee Nation v.
Georgia,61 the Court clarified the status of Indian
tribes within our legal framework as being neither
states nor foreign nations, but “domestic dependent
nations…in a state of pupilage.” In the third case,
Worcester v. Georgia,62 the Court concluded that the
states have no power in Indian territory and that
the Indian nations are distinct political communi-
ties, having territorial boundaries within which
their authority is exclusive, subject to federal ple-
nary power.
(1) Johnson v. McIntosh was the first decision of
the Supreme Court determining ownership of land
occupied by Indians and the power of Indians to

                                                          
58 Anchor-Books Editions, WILDENTHAL, supra note 48,

at 39.
59 Id.
60 21 U.S. (8 Wheat.) 543, 5 L. Ed. 681 (1823).
61 30 U.S. (5 Pet.) 1, 8 L. Ed. 25 (1831).
62 31 U.S. (6 Pet.) 515, 8 L. Ed. 483 (1832).
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convey such land. The plaintiffs claimed the land
under 1773 and 1775 grants by chiefs of the Illinois
and the Piankeshaw Indian Nations. The grants
purported to convey the soil as well as the right of
dominion to the grantees. The defendant claimed
ownership under a grant from the United States.
The court held the Indian conveyances invalid.
Chief Justice Marshall’s opinion found that the
United States government became owner of lands
under the European doctrine of discovery and con-
quest:

The United States, then, have unequivocally acceded
to that great and broad rule by which its civilized
inhabitants now hold this country. They hold, and
assert in themselves, the title by which it was ac-
quired. They maintain, as all others have main-
tained, that discovery gave an exclusive right to ex-
tinguish the Indian title of occupancy, either by
purchase or by conquest; and gave also a right to
such a degree of sovereignty as the circumstances of
the people would allow them to exercise…. So, too,
with respect to the concomitant principle, that In-
dian inhabitants are to be considered merely as oc-
cupants, to be protected of their lands, but to be
deemed incapable of transferring the absolute title to
others…. Their right of possession has never been
questioned. The claim of government extends to the
complete ultimate title, charged with this right of
possession, and to the exclusive power of acquiring
that right….63

(2) Cherokee Nation v. Georgia resulted from an
original bill brought in the U.S. Supreme Court by
the Cherokee Nation seeking an injunction to re-
strain the State of Georgia from executing certain
state laws, which it alleged “go directly to annihi-
late the Cherokees as a political society, and to
seize, for the use of Georgia, the lands of the nation
which have been assured to them by the United
States in solemn treaties repeatedly made and still
in force.”64 The Cherokee Nation proceeded as a
foreign state against the State of Georgia under
Article III, Section 2, of the Constitution, which
gives the court jurisdiction in controversies be-
tween a state of the United States and a foreign
state. Chief Justice Marshall delivered the path-
marking opinion for the majority, and had no diffi-
culty in concluding that

[t]he acts of our government plainly recognize the
Cherokee Nation as a State, and the courts are
bound by those acts…[but] the majority is of opinion
that an Indian tribe or nation within the United
States is not a foreign state in the sense of the Con-
stitution, and cannot maintain an action in the
courts of the United States.65

                                                          
63 McIntosh, 21 U.S. (8 Wheat.), at 586, 587, 603.
64 Cherokee Nation, 30 U.S. (5 Pet.), at 15.
65 Id. at 16, 20.

As to the legal status of Indian tribes, Chief Jus-
tice Marshall provided the following language,
which has been seized upon in developing the “trust
responsibility” of the federal government:

Though the Indians are acknowledged to have an
unquestionable, and, heretofore, unquestionable
right to the lands they occupy until that right shall
be extinguished by a voluntary cession to our gov-
ernment, yet it may be doubted whether those
tribes…can, with strict accuracy, be denominated
foreign nations. They may, more correctly, perhaps,
be denominated domestic dependent nations….
Meanwhile they are in a state of pupilage. Their re-
lation to the United States resembles that of a ward
to his guardian.66

(3) Worcester v. Georgia, considered the more im-
portant of the Cherokee cases, produced Chief Jus-
tice Marshall’s opinion that is considered the foun-
dation of federal jurisdictional law over Indian
affairs. The case was heard on a writ of error issued
to certain Georgia judges to review the conviction of
Worcester and others with the offense of “residing
within the limits of the Cherokee nation without a
license” and “without having taken the oath to sup-
port and defend the constitution and laws of the
state of Georgia.” Readily accepting jurisdiction,
Chief Justice Marshall identified the issue as
“whether the act of the legislature of Georgia, un-
der which [Worcester] has been prosecuted and
condemned, be consistent with, or repugnant to,
the Constitution, laws and treaties of the United
States.”67 The opinion reviews the history of Indian
affairs under the English Crown, finding “no exam-
ple…of any attempt on the part of the crown to in-
terfere with the internal affairs of the Indians.” It
goes on to review practices under the Continental
Congress, finding that it followed the Crown’s
model in its Indian treaties. Chief Justice Marshall
then reviews in detail the 1785 Treaty of Hopewell
and the 1791 Treaty of Holston between the United
States and the Cherokee Nation. His opinion con-
cludes:

The treaties and laws of the United States contemplate
the Indian territory as completely separated from that
of the States; and provide that all intercourse with
them shall be carried on exclusively by the government
of the Union. * * * The Cherokee nation, then, is a dis-
tinct community, occupying its own territory, with
boundaries accurately described, in which the laws of
Georgia can have no force, and which the citizens of
Georgia have no right to enter but with the assent of
the Cherokees themselves or in conformity with treaties
and with the acts of Congress. The whole intercourse
between the United States and this nation, is, by our
Constitution and laws, vested in the government of the
United States. The act of the State of Georgia under

                                                          
66 Id. at 17.
67 Worcester, 31 U.S. (6 Pet.) at 541–42.
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which the plaintiff in error was prosecuted is conse-
quently void, and the judgment a nullity….68

b. Enduring Principles of Chief Justice Marshall’s
Indian Trilogy

Besides establishing federal plenary power in In-
dian affairs, these three cases also established the
following enduring principles:69

1. Indian tribes, because of their original politi-
cal/territorial status, retain incidents of preex-
isting sovereignty;
2. This sovereignty may be diminished or dis-
solved by the United States, but not by the
states;
3. Because of this limited sovereignty and the
tribe’s dependence on the United States, the gov-
ernment has a trust responsibility relative to In-
dians and their lands.

c. Court Emphasis on Trust Responsibility

In applying these enduring principles in the in-
tervening years, the Court has continually empha-
sized “the distinctive obligation of trust incumbent
upon the Government in its dealing with these de-
pendent and sometime exploited people.” (Seminole
Nation v. United States).70 The Court went on to
express this “obligation of trust”:

In carrying out its treaty obligations with Indian
tribes, the Government is something more than a
mere contracting party. Under a humane and self
imposed policy which has found expression in many
acts of Congress and numerous decisions of this
Court, it has charged itself with moral obligations of
the highest responsibility and trust. Its conduct, as
disclosed in the acts of those who represent it in
dealings with the Indians, should therefore be
judged by the most exacting fiduciary standards.71

Thus, the federal government has long been rec-
ognized as holding, along with its plenary power to
regulate Indian affairs, a trust status towards In-
dians—a status accompanied by fiduciary obliga-
tions. While there is legally nothing to prevent
Congress from disregarding its trust obligations,
the courts, by interpreting ambiguous statutes in
favor of Indians, attribute to Congress an intent to
exercise its plenary power in the manner most con-
sistent with the Nation’s trust obligations.72

                                                          
68 Id. at 557, 561.
69 DESKBOOK, supra note 16, at 4.
70 316 U.S. 286, 296, 62 S. Ct. 1049, 1054, 86 L. Ed.

1480, 1490 (1942).
71 Id. at 296–97.
72 Santa Rosa Band of Indians v. Kings County, 532

F.2d 655, 660 (1975), citing Squire v. Capoeman, 351 U.S.

3. Federal Policy Regarding Indians and Indian
Tribes

a. Introduction

Indian law is best understood in historical per-
spective because it reflects national Indian policy
that has been constantly changing, never consis-
tent. Federal Indian policy has shifted “from re-
garding tribes as sovereign equals, to relocating
tribes, to attempts to exterminate or assimilate
them, and currently, to encouraging tribal self-
determination.”73 Understanding the history of
these shifting policies is important to the student of
American Indian law because there are lasting ef-
fects from each policy that still linger today. Given
the importance of these shifting views, we begin the
historical perspective with the removal policy.

b. Removal Policy (1830 to 1861)74

The period between 1830 and 1861 is known as
the "Removal Period," marking a time when, be-
cause of increasing pressure from the states, the
federal government began to force the eastern
tribes to cede their land by treaty in exchange for
reserved land in the west. Several treaties in the
1850s "reserved" land for tribal occupancy.75 Ac-
cording to Prucha:

In the late 1820s and the 1830s a full-scale debate
on Indian treaties renewed the criticisms of treaty
making that Andrew Jackson had brought forth a
decade earlier. There was a powerful onslaught
against the treaties and the Indian nationhood on
which they rested and an equally vigorous and elo-
quent defense of both, set in a framework of preser-
vation of national faith and honor. The debate cen-
tered on the Cherokees in Georgia, but it had
broader applicability.76

Under Jackson, elected president in 1828, the
removal policy ripened into official action. Jack-
son’s first message to Congress sought federal leg-
islation to authorize removal of the Cherokees and
the other four “Civilized Tribes” (the Choctaw,

                                                                                   
1, 7-8, 76 S. Ct. 611, 100 L. Ed. 883 (1956).

73 PEVAR, supra note 8, at 2.
74 See generally JOHN EHLE, TRAIL OF TEARS: THE RISE

AND FALL OF THE CHEROKEE NATION 170 (1988) (hereinaf-
ter EHLE); FRANCIS P. PRUCHA, AMERICAN INDIAN

TREATIES: THE HISTORY OF A POLITICAL ANOMALY 156–
207 (1944) (hereinafter PRUCHA); ROBERT V. REMINI,
ANDREW JACKSON AND HIS INDIAN WARS 226–53 (2001);
WILDENTHAL, supra note 48, at 39–40.

75 CLINTON ET AL., supra note 8, at 146, citing as exam-
ples: Treaty with the Kansas, Oct. 5, 1859, 12 Stat. 1111;
Treaty with the Winnebago, Apr. 15, 1859, 12 Stat. 1101;
Treaty with the Menominee, May 12, 1854, 10 Stat. 1064.

76 PRUCHA, supra note 74, at 156.
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Chickasaw, Creek, and Seminole) to the west.77 In
response, following bitter debate, Congress passed
the Indian Removal Act, and President Jackson
signed it on May 28, 1830 (4 Stat. 411), authorizing
the President to negotiate with the eastern tribes
for relocation. The act expressly provided for grants
of federal land west of the Mississippi for any Indi-
ans who “may choose to exchange the lands where
they now reside, to remove there” (Oklahoma “In-
dian Territory”).78

The program of voluntary land exchange and re-
moval became one of coercion, with journeys of
great hardship and imposed suffering, such as that
of the Trail of Tears experienced by the Five Civi-
lized Tribes during their movement from the
Southeast to what is now Oklahoma.79 Prucha notes
that

The southern Indians had been forced into treaties
they did not want, treaties whose validity they de-
nied but which were adamantly enforced. The hard-
ships of removal were extreme. Yet these Indian na-
tions were not destroyed…. [S]upporters in Congress
and the decisions of John Marshall in the Cherokee
cases provided a theoretical basis for the continuing
political autonomy of the tribes and their rights to
land.80

According to Pevar:

Between 1832 and 1843 most of the eastern tribes ei-
ther had their lands reduced in size or were coerced
into moving to the West. Many tribes, at first given
“permanent” reservations in Arkansas, Kansas,
Iowa, Illinois, Missouri, and Wisconsin, were forced
to move even farther west to the Oklahoma Indian
Territory. Indian treaties were broken by the gov-
ernment almost as soon as they were made.81

c. Reservation Policy (1861 to 1887)

The period 1861 to 1887 is known as the "Reser-
vation Period," when Congress recognized the
treaty “reserved” lands as permanent areas under
tribal jurisdiction within the states (“reservations”).
This was first done in the Enabling Act for the
Kansas Territory.82 Other such Enabling Acts or
state constitutions recognized these "reservations"
and disavowed state jurisdiction.83 The move to

                                                          
77 WILDENTHAL, supra note 48, at 38.
78 Id. at 40.
79 CANBY, supra note 8, at 18.
80 PRUCHA, supra note 74, at 182.
81 PEVAR, supra note 8, at 4.
82 Id. at 147, citing the Act of Jan. 29, 1861, ch. 20, § 1,

12 Stat. 127; see also Robert H. Clinton, Development of
Criminal Jurisdiction over Indian Lands: The Historical
Perspective, 17 ARIZ. L. REV. 951, 960–61 (1975).

83 Eleven states initially disclaimed jurisdiction over In-
dian lands, including Indian reservation land, in their
state constitutions at the time they received statehood.

make the reserved lands permanent helped to give
stability to tribal territorial boundaries and honor
to the treaties. During the treaty-making period
(1789–1871), the overriding goal of the United
States was to obtain aboriginal Indian lands, espe-
cially those being encircled by non-Indian settle-
ments.84 During this treaty-making period, “abo-
riginal title" was virtually extinguished, usually by
treaties reserving different lands for exclusive
tribal occupancy, and reservations were established
by statute,85 agreements, and Executive Orders.86

Eventually, the reservations “came to be
viewed…as instruments for ‘civilizing’ the Indians,”
with federally appointed Indian agents placed to
insure Indian adaptation to non-Indian ways.87

d. Allotment and Assimilation Policy (1887 to 1934)

Although tribal land is held in common for the
benefit of all members of the tribe, during a long

                                                                                   
This disclaimer, however, is not to be interpreted as a
total disclaimer of jurisdiction over the actions of Indians.
These states are:

1. Alaska: ALASKA CONST. art. 12, § 12; Enabling Act, 72
Stat. 339, § 4, as amended, 73 Stat. 141.
2. Arizona: ARIZ. CONST. art 20; Enabling Act, 36 Stat.
568, § 19.
3. Idaho: IDAHO CONST. art 21, § 19; Enabling Act, 26
Stat. 215.
4. Montana: MONT. CONST. ord. I, § 2; Enabling Act, 25
Stat. 676, §§ 4 and 10; Pres. Procl. 26 Stat. 1551.
5. New Mexico: N. M. CONST. art 21, §§ 2 and 10; Ena-
bling Act, 36 Stat. 557; Joint Res., 37 Stat. 39; Pres.
Procl., 37 Stat. 1723.
6. North Dakota: N. D. CONST. art. 16; Enabling Act, 25
Stat. 676, §§ 4 and 10; Pres. Procl., 26 Stat. 1548.
7. Oklahoma: OKLA. CONST. art. I, § 3; Enabling Act, 34
Stat. 267, §§ 1, 2, and 3; Pres. Procl., 35 Stat. 2160.
8. South Dakota: S. D. CONST. art. 22, § 2; Enabling Act,
25 Stat. 676, §§ 4 and 10; Pres. Procl., 26 Stat. 1549.
9. Utah: UTAH CONST. art. 3; Enabling Act, 28 Stat. 107, §
3; Pres. Procl., 29 Stat. 876.
10. Washington: WASH. CONST. art. 26; Enabling Act, 25
Stat. 676; Pres. Procl., 26 Stat. 1552.
11. Wyoming: WYO. CONST. art. 21, § 26; Enabling Act, 26
Stat. 222.

84 COHEN, supra note 8, at 66.
85 DESKBOOK, supra note 16, at 45–46.
86 COHEN, supra note 8, at 28.
87 CANBY, supra note 8, at 19, where he also notes:

The appointment of Indian agents came to be heavily

influenced by organized religions, and when reservation

schools were first set up in 1865, they too were directed by

religious organizations with a goal of “Christianizing” the

Indians. In 1878, off-reservation boarding schools were es-

tablished to permit education of Indian children away from

their tribal environments.
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period of our history, 1854 to 1934, the United
States followed a policy of allotting tribal land to
individual Indians.88 This policy was intended to
promote assimilation of Indians into American so-
ciety.89 There were those, sympathetic to the plight
of Indians living in hopeless poverty, who sincerely
believed this could be remedied by granting indi-
vidual ownership of land, which would thereby de-
velop a “middle class” of Indian farmers.90 Under
this policy, the United States allotted millions of
acres of tribal lands on certain Indian reserva-
tions.91 The passage of the General Allotment Act of
1887, commonly referred to as the Dawes Act, con-
stituted a formalization of this policy, and is con-
sidered to be “the most important and, to the tribes,
the most disastrous piece of Indian legislation in
United States history.”92

The Dawes Act provided for the mandatory al-
lotment of reservation lands to individual Indians,
with surplus lands made available to non-Indians
by fee patent. It also provided that allottees became
U.S. citizens and would be subject to state criminal
and civil law.93 In 1924, Congress conferred citizen-
ship upon all Indians born within the United States
(8 U.S.C. § 1401(b)). Although Section 5 of the Act
provided that title to allotments were to be held in
trust by the United States for 25 years—longer if
determined by the President—the majority of In-
dian lands passed from native ownership under the
allotment policy.94

                                                          
88 See generally DELOS S. OTIS, THE DAWES ACT AND

THE ALLOTMENT OF INDIAN LANDS, READJUSTMENT OF

INDIAN AFFAIRS: HEARINGS ON H.R. 7902 BEFORE THE

HOUSE COMM. ON INDIAN AFFAIRS, 73d CONG., 2d SESS.
428–89 (Francis P. Prucha, ed., Univ. of Oklahoma Press,
1973) (1934) (History of the Allotment Policy) (hereinafter
D. OTIS).

89 See Northern Cheyenne Tribe v. Hollowbreast, 425
U.S. 649, 650 n.1, 96 S. Ct. 1793, 1794, n.l, 48 L. Ed. 2d
274 (1976). Cited in S. Cal. Edison Co. v. Rice, 685 F.2d
354, 356 (9th Cir. 1982).

90 CANBY, supra note 8, at 21. See also County of
Yakima v. Confederated Tribes & Bands of Yakima Indian
Nation, 502 U.S. 251, 253–154, 112 S. Ct. 683, 685–86,
116 L. Ed. 2d 687, 695 (1992); Shangreau v. Babbitt, 68
F.3d 208 (8th Cir. 1995).

91 President Roosevelt described the allotment process
in his message to Congress in 1906 as "a mighty pulver-
izing engine to break up the tribal mass." 35 CONG. REC.
90 (1906).

92 CANBY, supra note 8, at 21.
93 Id. at 22.
94 In 1934, Congress enacted the Indian Reorganization

Act, ch. 576, 48 Stat. 984 (codified as amended 25
U.S.C.A. §§ 461-479 (2005)), which ended the allotment
policy.

The Dawes Act was challenged by the confeder-
ated tribes of the Kiowa, Comanche, and Apache
Indians, residing in the Territory of Oklahoma,
alleging violation of their treaty rights. The re-
sulting 1903 U.S. Supreme Court decision in Lone
Wolf v. Hitchcock, 187 U.S. 553, upholding the al-
lotment policies of Congress, according to one legal
scholar, “is probably the most infamous and
harshly criticized Indian law decision in the history
of U.S. courts.”95 A unanimous Court, in rejecting
the challenge, held that

The power exists to abrogate the provisions of an In-
dian treaty, though presumably such power will be
exercised only when circumstances arise which will
not only justify the government in disregarding the
stipulations of the treaty, but may demand, in the
interest of the country and the Indians themselves,
that it should do so. When, therefore, treaties were
entered into between the United States and a tribe
of Indians it was never doubted that the power to
abrogate existed in Congress, and that in a contin-
gency such power might be availed of from consid-
erations of government policy, particularly if consis-
tent with perfect good faith towards the Indians. * *
* We must presume that Congress acted in perfect
good faith in the dealings with the Indians of which
complaint is made, and that the legislative branch of
the government exercised its best judgment in the
premises.96

According to Pevar:

The effect of the General Allotment Act on Indians
was catastrophic. Most Indians did not want to
abandon their communal society and adopt the way
of life of a farmer. Further, much of the tribal land
was unsuitable for small scale agriculture. Thou-
sands of impoverished Indians sold their parcels of
land to white settlers or lost their land in foreclo-
sures when they were unable to pay state real estate
taxes. Moreover, tribal government was seriously
disrupted by the sudden presence of so many non-
Indians on the reservation and by the huge decrease
in the tribe’s land base.97

Out of approximately 156 million acres of Indian
lands in 1881, less than 105 million remained by
1890, and 78 million by 1900.98 By 1934 approxi-
mately 90 million acres passed from tribal lands
status, through individual Indian allotment status,
to non-Indian fee ownership.99 Although the allot-
ment policy ended with passage of the IRA in
1934,100 it resulted in reservations becoming check-
erboarded between tribal lands, allotted individual
Indian lands held in federal trust, and patented
                                                          

95 WILDENTHAL, supra note 48, at 53.
96 187 U.S. 553, 566, 568, 23 S. Ct. 216, 221, 222, 17 L.

Ed. 299, 306–07 (1903).
97 PEVAR, supra note 8, at 5.
98 D. OTIS, supra note 89, at 87.
99 Id. at 17.
100 48 Stat. 984, 73 Pub. L. No. 383 (1934).
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lands, owned in fee by either Indians or non-
Indians, but no longer in trust status. This situa-
tion exists today within the exterior boundaries of
many reservations. On some reservations there is a
high percentage of land owned and occupied by
non-Indians, although 140 reservations have en-
tirely tribally owned land.101 This checkerboard,
mixed ownership situation on many reservations
significantly complicates the process of acquiring
lands within those reservations because the federal
requirements differ as to each type of land holding.

e. Indian Reorganization Policy (1934 to 1953)

The 1930s saw an abrupt policy change in the
government’s handling of Indian affairs, due in
large measure to recognition that the Dawes Act
had been a failure. A major vehicle for change was
a Brookings Institution 2-year study by Lewis Me-
riam that produced a report entitled, The Problem
of Indian Administration (commonly called the
“Meriam Report”), which was released in 1928,
documenting the failure of the allotment policy.102

John Collier, who had long been actively involved
in the Indian reform movement, was appointed as
Commissioner of Indian Affairs by President Roo-
sevelt in 1933,103 and “aggressively promoted a new
policy in Indian affairs that revived tribalism and
Indian cultures.”104 Congress, in passing the IRA in
1934 (Wheeler–Howard Act),105 adopted much of his
program, including the strengthening and mod-
ernizing of tribal governments.106 Canby states that
“[t]he Indian Reorganization Act was based on the
assumption, quite contrary to that of the Allotment
Act, that the tribes not only would be in existence
for an indefinite period, but that they should be.”107

The purpose of the Act was “to rehabilitate the
Indian’s economic life and give him a chance to de-
velop the initiative destroyed by a century of op-
pression and paternalism.”108 Major features of the
Act included provisions for

                                                          
101 AMERICAN INDIANS TODAY, supra note 5, at 9.
102 PRUCHA, supra note 74, at 374, n.29; CANBY, supra

note 8, at 24.
103 PEVAR, supra note 8, at 6. Pevar notes that Collier

declared in 1934 that “No interference with Indian relig-
ious life or expression will hereafter be tolerated. The
cultural history of Indians is in all respects to be consid-
ered equal to that of any non-Indian group.” Citing at
footnote 22 the Annual Report, Commissioner of Indian
Affairs, 1934, at 90.

104 PRUCHA, supra note 74, at 374–75.
105 48 Stat. 984, 73 Pub. L. No. 383 (1934), codified at 25

U.S.C. §§ 461–494.
106 PRUCHA, supra note 74, at 374–75.
107 CANBY, supra note 8, at 24.
108 PEVAR, supra note 8, at 6, citing H.R. REP. NO. 73-

1804, at 6, 90 (1934). See also Mescalero Apache Tribe v.

• Ending the allotment policy.
• Holding Indian allotments in trust indefinitely.
• Returning to tribes the surplus land not already
sold.
• Authorizing the Interior Secretary to acquire
lands for tribes.
• Authorizing the Interior Secretary to create new
reservations.
• Authorizing tribes to organize as federally char-
tered corporations and adopt constitutions (with
approval of the Secretary of Interior and subject to
ratification by a majority of tribal members).
• Requiring the Secretary of Interior to give Indi-
ans preference in employment for BIA.

Pevar notes that between 1935 and 1953, “Indian
land holdings increased by over two million acres,
and federal funds were spent for on-reservation
health facilities, irrigation works, roads, homes,
and community schools.”109 Probably the greatest
success of the Act was stopping further reduction of
the tribal land base. The “encouragement of tribal
self-government enjoyed a more limited success.”110

“But on the whole the Act must be considered a
success in providing a framework, however flawed,
for growing self-government by the tribes in the
decades following its passage.”111

f. Termination Policy (1953 to 1969)

Congress abruptly changed Indian policy in 1953,
adopting a radical new policy of “termination.” The
83rd Congress enacted House Concurrent Resolu-
tion No. 108, resolving to, at the earliest possible
time, “make the Indians within the territorial lim-
its of the United States subject to the same laws
and entitled to the same privileges and responsi-
bilities as are applicable to other citizens of the
United States,” ending their status as wards of the
United States.112 The BIA began a survey of tribes
suitable for termination, which resulted in termi-
nation of more than 100 tribes by congressional

                                                                                   
Jones, 411 U.S. 145, 152, 93 S. Ct. 1267, 1273, 36 L. Ed.
2d 114, 122 (1973) (quoting H.R. REP. NO. 73-1804, at 6
(1934); see also Iowa Mutual Ins. Co. v. LaPlante, 480 U.S.
9, 14 n.5, 107 S. Ct. 971, 976, 94 L. Ed. 2d 10, 19 (1987);
New Mexico v. Mescalero Apache Tribe, 462 U.S. 324, 335,
103 S. Ct. 2378, 2387, 76 L. Ed. 611, 621 (1983); Washing-
ton v. Confederated Tribes of Colville Indian Reservation,
447 U.S. 134, 168, 100 S. Ct. 2069, 2089, 65 L. Ed. 2d 10,
38 (1980).

109 PEVAR, supra note 8, at 7.
110 CANBY, supra note 8, at 25.
111 Id.
112 H. Con. Res. 108, 83d Cong., 67 Stat. B132 (1953).
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action, primarily in Oregon and California.113 Pevar
points out that upon termination, “the tribe lost its
powers of self-government, the tribe and its mem-
bers became ineligible for government services gen-
erally provided to Indians and tribes, and tribal
members became subject to state law.”114

Another product of this termination policy was
enactment of Public Law 83-280115 (commonly re-
ferred to as Public Law 280, hereinafter "P.L. 280"),
the only federal law extending state jurisdiction to
Indian reservations generally.116 This Act mandato-
rily delegated civil and criminal jurisdiction over
reservation Indians to five states (California, Min-
nesota, Nebraska, Oregon, and Wisconsin), the
"mandatory" states. A sixth mandatory state,
Alaska, was added in 1958.117 In addition, the Act
authorized for the remaining states the option of
assuming such jurisdiction.118 Out of 44 "option"
states, only 10 assumed jurisdiction under
P.L. 280.119 According to Canby:

The effect of Public Law 280 was drastically to
change the traditional division of jurisdiction among
those states where the law was applied…[displacing]
otherwise applicable federal law and…[leaving]
tribal authorities with a greatly diminished role. It
ran directly counter to John Marshall’s original
characterization of Indian country as territory in
which the laws of the state “can have no force.”
Worcester v. Georgia, 31 U.S. (6 Pet.) 515, 561
(1832).120

g. Self-Determination Policy (1969 to Present)

(1) General.—The Termination Era was short-
lived, and by 1959, “the Eisenhower administration
backed off any further pursuit of termination with-
out Indian consent, which was decidedly lacking.”121

Wildenthal observes that the historical timing of
the U.S. Supreme Court’s unanimous decision in

                                                          
113 PEVAR, supra note 8, at 57, citing at n.63: American

Indian Policy Review Commission, Final Report, at 447-
53.

114 Id. at 57, citing, “e.g., Menominee Termination Act,
25 U.S.C. Secs. 985 et seq.; Klamath Termination Act, 25
U.S.C. Secs. 564 et seq. See discussion, South Carolina v.
Catawba Indian Tribe, 476 U.S. 498 (1986).”

115 Act of Aug. 15, 1953, Pub. L. No. 83-280, ch. 505, 67
Stat. 588, amending ch. 53 of 18 U.S.C. to add § 1162 and
ch. 85 of 28 U.S.C. to add § 1360.

116 PEVAR, supra note 8, at 113.
117 Act of Aug. 8, 1958, Pub. L. No. 85-615, 72 Stat. 545.
118 Pub. L. No. 83-280, §§ 6, 7.
119 PEVAR, supra note 8, at 116: Arizona, Florida, Idaho,

Iowa, Montana, Nevada, North Dakota, South Dakota,
Utah, and Washington.

120 CANBY, supra note 8, at 28, 232–58.
121 WILDENTHAL, supra note 48, at 31.

Williams v. Lee122 was also a significant factor and
“a key turning point in the return to a policy of self-
determination and greater respect for tribal sover-
eignty.”123 The issue in Williams was whether the
Arizona State courts had jurisdiction of a suit by
Lee, a non-Indian store merchant on the Navajo
Reservation, to collect for goods sold on credit to
Williams, a Navajo Indian resident. Williams’s mo-
tion for dismissal, on the ground that jurisdiction
lay in the tribal court rather than state court, was
denied. The Supreme Court held that the motion
should have been granted, concluding in an opinion
by Justice Black:

There can be no doubt that to allow the exercise of
state jurisdiction here would undermine the author-
ity of the tribal courts over Reservation affairs and
hence would infringe on the right of the Indians to
govern themselves. It is immaterial that respondent
is not an Indian…. The cases in this Court have con-
sistently guarded the authority of Indian govern-
ments over their reservations. Congress recognized
this authority in the Navajos in the Treaty of 1868,
and has done so ever since. If this power is to be
taken away from them, it is for Congress to do it.
Lone Wolf v. Hitchcock, 187 U.S. 553, 564–566.

Vine Deloria, writer and a leading Indian histo-
rian, observes that, by 1958, Indians were becom-
ing active voters, causing congressional candidates
to become more cautious about suggesting a break
in “the traditional federal-Indian relationship,” and
that the “[t]ermination policy simply evaporated in
the early 1960s because not enough advocates could
be found in Congress to make it an important is-
sue.”124

In 1968, building on social welfare programs
benefiting impoverished Indians, President John-
son, in a message to Congress, described Indians as
the “forgotten” Americans, declaring: “We must
affirm the rights of the first Americans to remain
Indians while exercising their rights as Americans.
We must affirm their rights to freedom of choice
and self-determination.”125 The same year Congress
passed the Indian Civil Rights Act of 1968 (ICRA),
82 Stat. 77, 25 U.S.C. § 1301 et seq., imposing upon
the tribes most of the Bill of Rights, including pro-
tection of free speech, free exercise of religion, and
due process and equal protection of the laws. An-
other provision of that Act amended P.L. 280, to
require tribal consent for states to assume civil and
                                                          

122 358 U.S. 217, 79 S. Ct. 269, 3 L. Ed. 2d 251 (1959).
123 WILDENTHAL, supra note 48, at 86.
124 AMERICAN INDIAN POLICY IN THE TWENTIETH

CENTURY (Vine Deloria, Jr., ed., 1985); VINE DELORIA, JR.,
THE EVOLUTION OF FEDERAL INDIAN POLICY MAKING 251
(hereinafter AMERICAN INDIAN POLICY).

125 PEVAR, supra note 8, at 8, citing in n.27, 4 GOV’T
PRINTING OFFICE, PRESIDENTIAL DOCUMENTS, WEEKLY

COMPILATION OF, no. 10 (1968).
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criminal jurisdiction over Indian country (25
United States Code Annotated (U.S.C.A.) §§ 1321-
22, 1326). In addition, a procedure was enacted
providing for states to retrocede jurisdiction previ-
ously assumed under P.L. 280 (25 U.S.C.A. § 1323).
By 1992, six states had retroceded jurisdiction to
some extent.126

President Nixon is credited with changing the di-
rection of the federal government and its treatment
of Indian tribes and Indians. Building on President
Johnson’s rejection of the Termination Policy,
President Nixon, in a landmark message in 1970,
called for a federal policy of “self determination” for
the Indian tribes. He denounced the termination
policy, stating, “This, then, must be the goal of any
new Indian policy toward the Indian people: to
strengthen the Indian sense of autonomy without
threatening his sense of community.”127 While
stressing the continued importance of the trust
relationship, he urged Congress to undertake a
program of legislation that would permit the tribes
to manage their own affairs. This ignited a biparti-
san consensus that has remained, more or less,
ever since.128 This consensus has produced a signifi-
cant number of legislative enactments validating
and advancing “self determination” for Indian
tribes, officially supported by the six ensuing U.S.
Presidents.129

(2) Significant Self-Determination Era Legisla-
tion.—The first piece of legislation in this era was

                                                          
126 Id. at 116–18.
127 Id. at 8, quoting from: GOV’T PRINTING OFFICE,

MESSAGE FROM THE PRESIDENT OF THE UNITED STATES

TRANSMITTING RECOMMENDATIONS FOR INDIAN POLICY.
128 WILDENTHAL, supra note 48, at 31.
129 See COHEN, supra note 8, at 181–88. See also CANBY,

supra note 8, at 32, pointing out that: “In 1983 President
Reagan reaffirmed the policy of strengthening tribal gov-
ernments…[and] repeated President Nixon’s repudiation
of the termination policy. Statement on Indian Policy, 19
Weekly Comp. Pres. Doc. 98 (Jan. 24, 1983).” President
George H.W. Bush issued a proclamation on March 2,
1992, 57 Fed. Reg. 7873, proclaiming 1992 as the “Year of
the American Indian,” affirming “the right of Indian tribes
to exist as sovereign entities…[and] express[ed] our sup-
port for trial self-determination.” In 1994, President
Clinton issued a Presidential Memorandum to all heads of
executive departments and agencies, recognizing the sov-
ereignty of tribal governments, directing that each de-
partment and agency operate “within a government-to-
government relationship with federally recognized tribal
governments,” and requiring all federal agencies to con-
sult with tribal councils before developing federal regula-
tions affecting Indian reservations. 59 Fed. Reg. 22951
(1994). This was further endorsed by President Clinton in
2000, 65 Fed. Reg. 67249, and President George W. Bush
in 2002, 67 Fed. Reg. 67773.

the Indian Education Act of 1972,130 designed to
meet the special needs of Indian children, but
which one commentator viewed as opening “a Pan-
dora’s box of benefits because it failed to describe
precisely the Indians who were to be the benefici-
aries of an expanded federal effort in Indian educa-
tion.”131 Next came the Indian Financing Act of
1974,132 establishing a revolving loan fund to aid
development of Indian resources. Then came the
Indian Self-Determination and Education Assis-
tance Act of 1975 (ISDEAA),133 “perhaps the single
most important piece of Indian legislation since the
Indian Reorganization Act.”134 This Act and other
selected legislation considered important to Indian
transportation law issues are discussed immedi-
ately below. Other “self-determination” legislation
will be discussed in detail in later sections.

(a) The ISDEAA directs the Secretary of the Inte-
rior and the Secretary of Health and Human Serv-
ices to contract with tribal organizations for speci-
fied programs administered by their departments
for the benefit of Indians, including construction
programs.135 Relative to subcontracting, 25 U.S.C. §
450e(b)(2) requires all federal agencies to the
greatest extent practicable to give preference in the
award of subcontracts to Indian organizations and
Indian-owned economic enterprises in any con-
tracts with Indian organizations or for the benefit
of Indians.136

                                                          
130 86 Stat. 334, 92 Pub. L. No. 318 (1972).
131 AMERICAN INDIAN POLICY, supra note 124, at 253.
132 25 U.S.C. §§ 1451 et seq.
133 Pub. L. No. 93-638 (Jan. 7, 1975), 88 Stat. 2205, 25

U.S.C. §§ 450e et seq.
134 PEVAR, supra note 8, at 8.
135 25 U.S.C. § 450f(a).
136 See Alaska Chapter, Associated General Contractors

v. Pierce, 694 F.2d 1162 (9th Cir. 1982), holding that the
Indian Self-Determination Act, § 7(b), 25 U.S.C.S. §
450e(b), did not violate the Due Process Clause of the U.S.
Const., and upholding the HUD preference for Indian-
owned construction companies regulations; See also St.
Paul Intertribal Housing Bd. v. Reynolds, 564 F. Supp.
1408 (D. Minn. 1983), upholding HUD program giving
contracting preference to Indian-owned businesses in
HUD-financed Indian housing programs; See also Hoopa
Valley Indian Tribe v. United States, 415 F.3d 986 (9th
Cir. July 2005), where the court of appeals affirmed both
the administrative and district court decision that certain
activities under the Trinity River Mainstream Restoration
Program were not subject to ISDEAA because they were
designed to benefit the public as a whole rather than “In-
dians because of their status as Indians.” This case offers
an excellent discussion on contracting preferences pursu-
ant to both Title I and Title IV of ISDEAA. The case fur-
ther distinguishes programs that are specifically targeted
to Indians in contrast to programs that collaterally benefit
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In connection with employment, 25 U.S.C. §
450e(b)(1) requires all Federal agencies to the
greatest extent practicable to give preference in
opportunities for training and employment to Indi-
ans in any contracts with Indian organizations or
for the benefit of Indians. The Act’s provisions for
Indian preference in contracting and subcontract-
ing has caused much confusion relative to the Fed-
eral-Aid Highway Program. This is due, in part, to
the fact that Indian tribal officials believed its pro-
visions to apply to all federal highway construction
funds, including the grant-in-aid to the states for
highway construction. The confusion is under-
standable given the fact that certain earmarked
funds from the Highway Trust Fund administered
by the Secretary of the Interior are subject to the
ISDEAA, i.e., Indian reservation road funds ad-
ministered under 23 U.S.C. § 204. However, no
contracting preference for Indian-owned firms is
either authorized or mandated under the Federal-
Aid Highway Program.

(b) Archaeological Resources Protection Act of
1979 (ARPA).137 ARPA provides for the protection
and management of archaeological resources, and
specifically requires notification of the affected In-
dian tribe if archaeological investigations proposed
would result in harm to or destruction of any loca-
tion considered by the tribe to have religious or
cultural importance. This Act directs consideration
of the American Indian Religious Freedom Act
(AIRFA) in the promulgation of uniform regula-
tions.

(c) American Indian Religious Freedom Act
(AIRFA).138 AIRFA was a joint resolution to establish
a policy to remedy and alleviate the suppression of
the practice of Indian religions, but providing no en-
forcement remedy. Section 1 provides as follows:

[H]enceforth it shall be the policy of the United
States to protect and preserve for American Indians
their inherent right of freedom to believe, express,
and exercise the traditional religions of the Ameri-
can Indian, Eskimo, Aleut, and Native Hawaiians,
including but not limited to access to sites, use and
possession of sacred objects, and the freedom to wor-
ship through ceremonies and traditional rites.

Federal agencies are directed to evaluate their
policies and procedures to determine if changes are
needed to ensure that such rights and freedoms are
not disrupted by agency practices. The Court of
Appeals for the D.C. Circuit determined that there
is a compliance element in this Act in the context of
the National Environmental Policy Act of 1969
(NEPA), requiring that the views of Indian leaders

                                                                                   
Indians as part of the broader population.

137 Pub. L. No. 96-95, 93 Stat. 721, 16 U.S.C. § 470aa.
138 S.J. Res. 102, Aug. 11, 1978, Pub. L. No. 95-341, 92

Stat. 469, 42 U.S.C. § 1996 (1979).

be obtained and considered when a proposed land
use might conflict with traditional Indian religious
beliefs or practices, and that unnecessary interfer-
ence with Indian religious practices be avoided
during project implementation on public lands, al-
though conflict does not bar adoption of proposed
land uses where they are in the public interest.139 A
more detailed discussion of AIRFA may be found at
H.2.c.1, infra.

(d) Indian Gaming Regulatory Act of 1988
(IGRA).140 This Act requires states that do not to-
tally prohibit gambling (meeting certain criteria) to
negotiate compacts with Indian tribes desiring to
establish gambling operations.141 Congress enacted
IGRA in response to the U.S. Supreme Court deci-
sion in California v. Cabazon Band of Mission In-
dians,142 where it held that neither the State nor
the county had any authority to enforce its gam-
bling laws within the reservations of the Cabazon
and Morongo Bands of Mission Indians in Riverside
County, California, following the rule in Bryan v.
Itasca County143 that state law may be applicable
when it is prohibitory and inapplicable when regu-
latory. Both tribes, by ordinances approved by the
federal government, conducted on-reservation
bingo games. The Cabazon Band also operated a
card club for draw poker and other card games. The
games were open to the general public and pre-
dominantly played by non-Indians coming onto the
reservations. In a seven to two opinion, Justice
White found P.L. 280 did not authorize State

                                                          
139 Wilson v. Block, 708 F.2d 735, 747, 228 U.S. App.

D.C. 1661 (D.C. Cir. 1983).
140 102 Stat. 2467, Pub. L. No. 100–497 (1988) (codified

at 25 U.S.C. §§ 2701–2721).
141 See generally Jason Kalish, Do the States Have an

Ace in the Hole or Should the Indians Call Their Bluff?
Tribes Caught in the Power Struggle Between the Federal
Government and the States, 38 ARIZ. L. REV. 1345 (1996);
Anthony J. Marks, A House of Cards: Has the Federal
Government Succeeded in Regulating Indian Gaming? 17
LOY. ENT. L. J. 157 (1996); Jason D. Kolkema, Federal
Policy of Indian Gaming on Newly Acquired Lands and
the Threat to State Sovereignty: Retaining Gubernatorial
Authority Over the Federal Approval of Gaming on Off-
Reservation Sites, 73 U. DET. MERCY L. REV. 361 (1996);

Michael D. Cox, The Indian Gaming Regulatory Act: An
Overview, 7 ST. THOMAS L. REV. 769 (1995); Jeffrey B.
Mallory, Congress’ Authority to Abrogate a State’s Elev-
enth Amendment Immunity from Suit: Will Seminole
Tribe v. Florida be Seminal?, 7 ST. THOMAS L. REV. 791
(1995); Leah L. Lorber, State Rights, Tribal Sovereignty,
and the “White Man’s Firewater”: State Prohibition of
Gambling on New Indian Lands, 69 IND. L. J. 215 (1993).

142 480 U.S. 202, 107 S. Ct. 1083, 94 L. Ed. 2d 244
(1987).

143 426 U.S. 373, 96 S. Ct. 2102, 48 L. Ed. 710 (1976).
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regulation here since criminal laws were not in-
volved (noting in footnote 11 that “it is doubtful
that P.L. 280 authorizes application of any local
laws to Indian reservations”). The Court rejected
California’s contention that the tribes were “mar-
keting an exemption” from state law (condemned
by the Court in Washington v. Confederated Tribes
of the Colville Indian Reservation, 447 U.S. at 155),
stating:

[T]he decision…turns on whether state authority is
pre-empted by the operation of federal law; and
“[s]tate jurisdiction is pre-empted…if it interferes or
is incompatible with federal and tribal interests re-
flected in federal law, unless the state interests at
stake are sufficient to justify assertion of state
authority.” Mescalero, 462 U.S. at 333, 334. The in-
quiry is to proceed in light of traditional notions of
Indian sovereignty and the congressional goal of In-
dian self-government, including its “overriding goal”
of encouraging tribal self-sufficiency and economic
development. Id. at 334–335. While noting that the
State’s concern that organized crime would be at-
tracted to the high stakes games, was “a legitimate
concern…we are unconvinced that it is sufficient to
escape the pre-emptive force of federal and tribal in-
terests apparent in this case” and “the prevailing
federal policy continues to support these tribal en-
terprises….”144

Congress enacted IGRA to provide a statutory basis
for the operation of gaming by Indian tribes as a
“means of promoting tribal economic development,
self-sufficiency, and strong tribal governments.” The
Act requires Indian tribes to appropriate the profits
from gaming activities to fund tribal government op-
erations or programs and to promote economic devel-
opment.145 One section of IGRA, dealing with newly
acquired trust lands, has particular relevance to
state transportation agencies. Section 2719(a) pro-
hibits gaming on lands acquired in trust for Indian
tribes after October 17, 1988. However, it provides a
waiver of this provision in section 2719(b)(1)(A),
where:

[T]he Secretary, after consultation with the Indian
tribe and appropriate State and local officials, in-
cluding officials of other nearby Indian tribes, de-
termines that a gaming establishment on newly ac-
quired lands would be in the best interest of the
Indian tribe and its members, and would not be det-
rimental to the surrounding community, but only if
the Governor of the State in which the gaming ac-
tivity is to be conducted concurs in the Secretary’s
determination.

(e) Native Americans Graves Protection and Re-
patriation Act (NAGPRA).146 NAGPRA applies to
the human remains of Native American peoples, to

                                                          
144 Cabazon Band of Mission Indians, 480 U.S. at 202.
145 25 U.S.C. § 2710(b)(2)(B) (1994).
146 101 Pub. L. No. 601, 104 Stat. 3048 (1990) (Codified

at 25 U.S.C §§ 3001–3013, 18 U.S.C. § 1170).

funerary objects, and to sacred and cultural patri-
mony objects, and also governs the intentional ex-
cavation or removal of Native American human
remains and objects from federal or tribal lands,
not allowing excavation or removal unless author-
ized by permit under the ARPA, 16 United States
Code Service (U.S.C.S.) § 470aa–470mm.
NAGPRA’s site protection measures only apply to
remains and objects located on tribal, Native Ha-
waiian, or federal lands. The Act also governs the
inadvertent discovery of Native American cultural
items on federal or tribal lands.147

4. Federal Trust Responsibility and “Indian Title”

a. Federal Government’s Trust Responsibility to
Indian Tribes

In the more than 600 treaties entered into with
Indian tribes between 1787 and 1871, when Con-
gress ended such treaty making,148 many explicitly
provided for territorial protection by the United
States,149 while numerous treaties declared the
tribes’ status to be dependent nations. During this
period of "extinguishment" of aboriginal title and
establishment of reservations, the concept of a fed-
eral trust responsibility to Indians evolved judi-
cially.150 It first appeared in Cherokee Nation v.
Georgia,151 where Chief Justice Marshall concluded
that Indian tribes “may, more correctly, perhaps, be
denominated domestic dependent nations…in a
state of pupilage and that [t]heir relation to the
United States resembles that of a ward to his
guardian.”152 Pevar cites a 1977 Senate report as
expressing the modern view of this trust relation-
ship:

The purpose behind the trust doctrine is and always
has been to ensure the survival and welfare of In-
dian tribes and people. This includes an obligation to
provide those services required to protect and en-
hance Indian lands, resources, and self-government,
and also includes those economic and social pro-
grams which are necessary to raise the standard of
living and social well-being of the Indian people to a
level comparable to the non-Indian society.153

                                                          
147 San Carlos Apache Tribe v. United States, 272 F.

Supp. 2d 860, 887–88 (2003).
148 The Appropriations Act of March 3, 1871, ch. 120, §

1, 16 Stat. 544, 566 (codified at 25 U.S.C. § 71). The fed-
eral government continued to deal with Indian tribes after
1871 by agreements, statutes, and executive orders that
had legal ramifications similar to treaties.

149 COHEN, supra note 8, at 65, n.38.
150 See generally id. at 220–21.
151 30 U.S. (5 Pet.) 1 (1831).
152 Id. at 17.
153 PEVAR, supra note 8, at 27, 34, n.13, American Indian

Policy Review Commission, Final Report, at 130 (1977).
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This trust relationship is now one of the signifi-
cant features of Indian law, and it plays a major
role in the procedures established for the acquisi-
tion of Indian lands154 and in state police power
regulation of Indian lands, as will be discussed
later. The strength of the trust relationship is dem-
onstrated by the decision in United States v.
Mitchell,155 where the Court held the United States
subject to suit for money damages for violation of
fiduciary duties in its management of forested al-
lotted lands.156

b. Indian Title

(1) “Aboriginal” or “Indian” Title.—The aborigi-
nal entitlement concept was addressed in the early
case of Johnson v. McIntosh,157 where Chief Justice
Marshall held that discovery gave the European
powers the fee simple ownership of the domain they
discovered, subject to a right of occupancy by the
Indians, or "Indian Title." The discovering sover-
eign thus acquired "an exclusive right to extinguish
the Indian title either by purchase or conquest."
This fee title passed to the United States on inde-
pendence.158 "Aboriginal title" derives from actual,
exclusive, and continuous occupancy for a long pe-
riod of time.159 And such title is good against anyone
but the United States.160 The federal government
possesses the unquestioned power to convey the fee
lands occupied by Indian tribes, although the
grantee takes only the naked fee and cannot dis-

                                                          
154 COHEN, supra note 8, at 221.
155 463 U.S. 206, 103 S. Ct. 2961, 77 L. Ed. 2d 580 (1983)
156 Writing for the majority, Justice Marshall stated, in-

ter alia:

Because the statutes and regulations at issue in this

case clearly establish fiduciary obligations of the Govern-

ment in the management and operation of Indian lands

and resources, they can fairly be interpreted as mandating

compensation by the Federal Government for damages

sustained. Given the existence of a trust relationship, it

naturally follows that the Government should be liable in

damages for the breach of its fiduciary duties…. This

Court and several other federal courts have consistently

recognized that the existence of a trust relationship be-

tween the United States and an Indian or Indian tribe in-

cludes as a fundamental incident the right of an injured

beneficiary to sue the trustee for damages resulting from a

breach of trust [citations omitted]. 463 U.S. 206, 226.
157 21 U.S. (8 Wheat.) 543 (1823).
158 Id. at 587–88.
159 Strong v. United States, 518 F.2d 556, 560, 207 Ct.

Cl. 254, 259 (1975); Sac and Fox Tribe of Okla. v. United
States, 315 F.2d 896, 903, 161 Ct. Cl. 189, 201 (1963).

160 See Tee-Hit-Ton Indians v. United States, 348 U.S.
272, 288–89, 75 S. Ct. 313, 321–22, 99 L. Ed. 314, 325–26
(1955).

turb the occupancy of the Indians.161 Subsequent
decisions clearly established that the extinguish-
ment of Indian title (occupancy) could only be ac-
complished by Congress through treaty, statute or
congressionally authorized Executive actions,162 or
by voluntary abandonment of aboriginal land.163

(2) “Treaty” or “Recognized Title.”—The second
type of Indian title, "recognized" or "treaty" title,
derives from an acknowledgment by the United
States that a particular tribe of Indians has a legal
right permanently to occupy and use certain land.164

This type of title constitutes a legal interest in the
land that can only be extinguished upon payment
of compensation.165 Abrogation of treaty-recognized
title requires an explicit statement by Congress or
congressional intent that is clear from the legisla-
tive history or surrounding circumstances of the
particular act.166 Such intent was found by the U.S.
Supreme Court in Clairmont v. United States,167

where the Court found that Congress intended to
extinguish Indian title by the grant of a railroad
right-of-way through the Flathead Reservation in
Montana.168 However, as noted by Canby,
“[r]ecognition of title is a question of intent, and is
sometimes the subject of great controversy. See
Northwestern Bands of Shoshone Indians v. United
States, 324 U.S. 335 (1945).”169

                                                          
161 Bennett County S.D. v. United States, 394 F.2d 8, 11.

Cf., United States v. Thomas, 151 U.S. 577, 14 S. Ct. 426,
38 L. Ed. 276 (1894); State of Wisconsin v. Hitchcock, 201
U.S. 202, 26 S. Ct. 498, 50 L. Ed. 727 (1906).

162 See, e.g,. Turtle Mountain Band of Chippewa Indians
v. United States, 490 F.2d 935, 945 (Ct. Cl. 1974).

163 Barker v. Harvey, 181 U.S. 481, 498–99, 21 S. Ct.
690, 696–97, 45 L. Ed. 963, 971 (1901).

164 United States v. Bouchard, 464 F. Supp. 1316, 1347
(W.D. Wis. 1978); Bennett County, S.D. v. United States,
394 F.2d 8, 11.

165 See United States v. Sioux Nation of Indians, 448
U.S. 371, 415 n.29, 100 S. Ct. 2716, 2740, 65 L. Ed. 2d
844, 876 (1980); Minn. Chippewa Tribe v. United States,
315 F.2d 906, 161 Ct. Cl. 258 (1963); United States v.
Creek Nation, 295 U.S. 103, 55 S. Ct. 681, 79 L. Ed. 1331
(1935).

166 Lac Courte Oreilles Band, Etc. v. Voigt, 700 F.2d 341,
352 (7th Cir. 1983), citing Mattz v. Arnett, 412 U.S. 481,
505, 93 S. Ct. 2245, 37 L. Ed. 92 (1973).

167 225 U.S. 551, 32 S. Ct. 787, 56 L. Ed. 1201 (1912).
168 Id. at 555–56.
169 CANBY, supra note 8, at 377–78. Canby notes: “Ex-

ecutive orders do not establish recognized title, and lands
set aside by that method may be taken by the federal gov-
ernment without compensation.” citing Sioux Tribe v.
United States, 316 U.S. 317 (1942); Hynes v. Grimes
Packing Co., 337 U.S. 86, 103 (1949); Karuk Tribe v. Am-
mon, 209 F.3d 1366 (Fed. Cir. 2000).
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(3) “Trust Status” Title.—As noted in C.5, supra,
Congress, in enacting the IRA, recognized that one
of the keys to tribal self-determination was the
ability of the Indian tribes to retain, protect, and
supplement their land base. Accordingly, the IRA
expressly discontinued the allotment program,170

indefinitely extended the periods of trust status of
Indian trust lands,171 authorized the Secretary of
the Interior to restore unallotted surplus reserva-
tion lands to Indian “trust status” ownership,172

limited the sale or transfer of restricted Indian
land,173 and specifically addressed the problem of
lost Indian land by authorizing the Interior Secre-
tary to acquire land in trust “for the purpose of
providing land for Indians.”174 Stricter limits apply
to acquisitions of land into trust if it is to be used
for Indian gaming. The IGRA (25 U.S.C. § 2719),
with certain exceptions, prohibits gaming on off-
reservation lands that were acquired in trust after
1988, unless the Interior Secretary, after consulta-
tion with the Indian tribe and appropriate state
and local officials, including officials of other
nearby Indian tribes, determines that such a gam-
ing establishment would be in the best interest of
the Indian tribe and its members, and would not be
detrimental to the surrounding community, but
“only if the Governor of the State in which the
gaming activity is to be conducted concurs in the
Secretary’s determination….”

In enacting IRA Section 5 (25 U.S.C. § 465), Con-
gress, by providing that the legal condition would
be federal ownership in “trust status,” doubtlessly
intended and understood that Indians would be
able to use the land free from state and local regu-
lation or interference as well as free from taxa-
tion.175 BIA regulations clearly reflect this under-
standing and intent. 25 C.F.R. Part I provides as

                                                          
170 IRA § 1, 25 U.S.C. § 461.
171 IRA § 2, 25 U.S.C. § 462.
172 IRA § 3, 25 U.S.C. § 463.
173 IRA § 4, 25 U.S.C. § 464.
174 IRA § 5, 25 U.S.C. § 465, which provides, inter alia,

as follows:

The Secretary of the Interior is hereby authorized, in

his discretion, to acquire through purchase, relinquish-

ment, gift, exchange, or assignment, any interest in lands,

water rights, or surface rights to lands, within or without

existing reservations, including trust or otherwise re-

stricted allotments, whether the allottee be living or de-

ceased, for the purpose of providing land for Indians….

Title to any lands or rights acquired…shall be taken in

the name of the United States in trust for the Indian tribe

or individual Indian for which the land is acquired, and

such lands or rights shall be exempt from State and local

taxation.
175 Chase v. McMasters, 573 F.2d 1011 (1978).

follows in subsection 1.4, “State and local regula-
tion of the use of Indian property”:

(a) Except as provided in paragraph (b) of this sec-
tion, none of the laws, ordinances, codes, resolutions,
rules or other regulations of any State or political
subdivision thereof limiting, zoning or otherwise
governing, regulating, or controlling the use or de-
velopment of any real or personal property, including
water rights, shall be applicable to any such prop-
erty leased from or held or used under agreement
with and belonging to any Indian or Indian tribe,
band, or community that is held in trust by the
United States or is subject to a restriction against
alienation imposed by the United States.

(4) Authorities, Policy, and Procedures for Trust
Acquisitions.—While Indian trust land acquisitions
are authorized by 25 U.S.C. § 465, they must com-
ply with procedures established in 25 C.F.R. Part
151.176 These procedures require notice to state and
local governments of any request for land to be pur-
chased in or converted to Indian trust status. The
notice is to inform these governments of the 30-day
written comment opportunity relative to “potential
impacts on regulatory jurisdiction, real property
taxes and special assessments.” The regulation also
sets out the criteria the Secretary will consider in
evaluating requests.177

                                                          
176 25 C.F.R. § 151.1 prescribes the purpose and scope of

these regulations:

The regulations set forth the authorities, policy, and

procedures governing the acquisition of land by the United

States in trust status for individual Indians and tribes.

Acquisition of land by individual Indians and tribes in fee

simple status is not covered by these regulations even

though such land may, by operation of law, be held in re-

stricted status following acquisition. Acquisition of land in

trust status by inheritance or escheat is not covered by

these regulations. These regulations do not cover the ac-

quisition of land in trust status in the State of Alaska, ex-

cept acquisitions for the Metlakatla Indian Community of

the Annette Island Reserve or its members.
177 25 C.F.R. § 151.10 (2005): On-reservation acquisi-

tions.

Upon receipt of a written request to have lands taken in

trust, the Secretary will notify the state and local govern-

ments having regulatory jurisdiction over the land to be

acquired, unless the acquisition is mandated by legisla-

tion. The notice will inform the state or local government

that each will be given 30 days in which to provide written

comments as to the acquisition's potential impacts on

regulatory jurisdiction, real property taxes and special as-

sessments. If the state or local government responds

within a 30-day period, a copy of the comments will be

provided to the applicant, who will be given a reasonable

time in which to reply and/or request that the Secretary

issue a decision. The Secretary will consider the following

criteria in evaluating requests for the acquisition of land in
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In 1996, in response to the Court of Appeals for
the Eighth Circuit decision in State of South Da-
kota v. U.S. Department of the Interior,178 the DOI
published a new regulation providing that “the Sec-
retary shall publish in the Federal Register, or in a
newspaper of general circulation serving the af-
fected area a notice of his/her decision to take land
into trust,” and that “the Secretary shall acquire
title in the name of the United States no sooner
than 30 days after the notice is published.”179 Both
the DOI and the U.S. Department of Justice now
take the position that judicial review of an IRA
land trust acquisition may be obtained by filing suit
within the 30-day waiting period, although action
taken after the United States formally acquires
title will continue to be barred by the Quiet Title

                                                                                   
trust status when the land is located within or contiguous

to an Indian reservation, and the acquisition is not man-

dated:

(a) The existence of statutory authority for the acquisi-

tion and any limitations contained in such authority;

(b) The need of the individual Indian or the tribe for ad-

ditional land;

(c) The purposes for which the land will be used;

(d) If the land is to be acquired for an individual Indian,

the amount of trust or restricted land already owned by or

for that individual and the degree to which he needs assis-

tance in handling his affairs;

(e) If the land to be acquired is in unrestricted fee

status, the impact on the State and its political subdivi-

sions resulting from the removal of the land from the tax

rolls;

(f) Jurisdictional problems and potential conflicts of

land use which may arise; and

(g) If the land to be acquired is in fee status, whether

the Bureau of Indian Affairs is equipped to discharge the

additional responsibilities resulting from the acquisition of

the land in trust status.

(h) The extent to which the applicant has provided in-

formation that allows the Secretary to comply with 516

DM 6, Appendix 4, National Environmental Policy Act Re-

vised Implementing Procedures, and 602 DM 2, Land Ac-

quisitions: Hazardous Substances Determinations. (For

copies, write to the Department of the Interior, Bureau of

Indian Affairs, Branch of Environmental Services, 1849 C

Street NW, Room 4525 MIB, Washington, DC 20240.)
178 69 F.3d 878 (8th Cir. 1995).
179 25 C.F.R. § 151.12. See 61 Fed. Reg. 18082 (1996).

The preamble states that it is being adopted “[i]n response
to a recent court decision, State of South Dakota v. U.S.
Department of the Interior, 69 F.3d 878 (8th Cir. 1995),”
and that the procedure set forth “permits judicial review
before transfer of title to the United States.”

Act,180 which waives immunity from suit for suits to
quiet title, but not to trust or restricted Indian
lands.181

5. Legal Presumptions and Canons of
Construction182

 Supreme Court Justice Powell observed in a
1985 decision that “[T]he canons of construction
applicable in Indian law are rooted in the unique
trust relationship between the United States and
the Indians. Thus, it is well established that trea-
ties should be construed liberally in favor of Indi-
ans, Choctaw Nation v. United States, 318 U.S.
423, 431–432 (1943).”183

In Choctaw, it was the opinion of the Court that

[W]e may look beyond the written words to the his-
tory of the treaty, the negotiations, and the practical
construction adopted by the parties…. Especially is
this true in interpreting treaties and agreements
with the Indians; they are to be construed, so far as
possible, in the sense in which the Indians under-
stood them, and “in a spirit which generously recog-
nizes the full obligation of this nation to protect the
interests of a dependent people.” [citations omit-
ted].184

The same general rule of liberal construction has
been applied by the Supreme Court to “statutes

                                                          
180 28 U.S.C. § 2409a.
181 28 U.S.C. § 2409a(a). See 519 U.S. 919, 117 S. Ct.

286, 136 L. Ed. 205 (1996). The United States petition for
certiorari abandoned the government’s position that deci-
sions under Section 465 were not reviewable under the
Administrative Procedure Act, advising the U.S. Supreme
Court as follows:

The Department of Interior has accordingly determined

(and the Department of Justice agrees) that a decision to

acquire land in trust under Section 5 of the IRA is subject

to judicial review under the APA, see 5 U.S.C. 706(2),

taking into account the factors identified in the Secretary’s

regulations as relevant in making such decisions.
182 See generally DESKBOOK, supra note 16, at 7–9;

CANBY, supra note 8, at 109–17; PRUCHA, supra note 74,
at 386–87.

183 County of Oneida, N.Y. v. Oneida Indian Nation of
N.Y., 470 U.S. 226, 247, 105 S. Ct. 1245, 1258, 84 L. Ed.
2d 169, 187 (1985).

184 Choctaw Nation of Indians v. United States, 318 U.S.
423, 431, 63 S. Ct. 672, 87 L. Ed. 877, 883 (1943). Chief
Justice Marshall established the principle in Worcester v.
The State of Georgia, 31 U.S. 515, 6 Pet. 515, 582, 8 L. Ed.
483, “The language used in treaties with the Indians
should never be construed to their prejudice. If words be
made use of, which are susceptible of a more extended
meaning than their plain import, as connected with the
tenor of the treaty, they should be considered as used only
in the latter sense.”
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passed for the benefit of the dependent Indian
tribes or communities,”185 even to tax exemptions.186

The U.S. Court of Appeals for the Ninth Circuit
recently observed that “[C]ourts have uniformly
held that treaties, statutes and executive orders
must be liberally construed in favor of establishing
Indian rights…. Any ambiguities in construction
must be resolved in favor of the Indians.”187 Canby
notes that the usual rule “is that the canon of sym-
pathetic construction has more strength than the
ordinary canons of statutory interpretation.”188 But
he cautions that “[t]he Supreme Court has recently
expressed doubt that the canon of sympathetic con-
struction carries as much force when a court is in-
terpreting a statute rather than a treaty,” noting
that the Court, in denying a federal tax exemption
to tribal gaming, “relied on the canon of construc-
tion that federal tax provisions should not be inter-
preted to create exemptions that are not clearly
expressed.”189

Canby goes on to use two cases to demonstrate
how “the presumption against unexpressed exemp-
tion” from federal taxation can trump a treaty pro-
vision, previously held to defeat state taxes against
Indians. The holdings, both by the U.S. Ninth Cir-
cuit Court of Appeals, involved the 1855 Treaty
with the Yakama Indian Nation, which assured the
Yakamas “the right, in common with citizens of the
United States, to travel upon all public highways.”
In the first case, Cree v. Flores,190 the court inter-
preted this treaty provision, using the canons of
interpretation for treaties, to exempt the Yakamas
from Washington truck license and overweight
permit fees. But in the later case, Ramsey v. United
States,191 the court found the Cree decision not
binding in a lawsuit dealing with federal heavy
vehicle and diesel fuel taxes, because the “federal
standard requires a definite expression of exemp-
tion stated plainly in a statute or treaty before any
further inquiry is made or any canon of interpreta-
tion employed.”

Whether a specific federal statute of general ap-
plicability applies to activities on Indian lands de-
pends on the intent of Congress.192 Certainly, such

                                                          
185 Alaska Pacific Fisheries Co. v. United States, 248

U.S. 78, 89, 39 S. Ct. 40, 42, 63 L. Ed. 138, 141 (1918).
186 Carpenter v. Shaw, 280 U.S. 363, 366, 50 S. Ct. 121,

122, 741 L. Ed. 478, 481 (1930).
187 Confederated Tribes of Chehalis Indian Reservation

v. State of Washington, 96 F.3d 334, 340 (1996).
188 CANBY, supra note 8, at 116, citing Montana v. Black-

feet Tribe of Indians, 471 U.S. 759, 766 (1985).
189 Id. at 115, citing Chickasaw Nation v. United States,

534 U.S. 84, 122 S. Ct. 428, 151 L. Ed. 2d 474 (2001).
190 157 F.3d 762 (9th Cir. 1998).
191 302 F.3d 1074 (9th Cir. 2002).
192 COHEN, supra note 8, at 282.

laws will be held to apply where Indians or tribes
are expressly covered, but also where it is clear
from the statutory terms that such coverage was
intended.193 Where retained sovereignty is not in-
validated and there is no infringement of Indian
rights, Indians and their property are normally
subject to the same federal laws as others.194

D. JURISDICTION OVER INDIANS, INDIAN
TRIBES, AND INDIAN COUNTRY

1. Inherent Tribal Sovereignty
Notwithstanding the plenary power of Congress,

beginning with the opinions of Chief Justice Mar-
shall in Cherokee Nation v. Georgia195 and Worcester
v. Georgia,196 the U.S. Supreme Court has held that
Indian tribes retain inherent sovereign authority
over their reservation lands and activities, except
to the extent withdrawn by treaty, federal statute,
or by implication as a necessary result of their
status as “dependent domestic nations.” Since those
decisions, the Supreme Court “has consistently rec-
ognized that Indian tribes retain ‘attributes of sov-
ereignty over both their members and their terri-
tory,’…and that ‘tribal sovereignty is dependent on,
and subordinate to, only the Federal Government,
not the States.’”197 In these decisions, the Court
viewed the Indian nations as having distinct
boundaries within which their jurisdictional
authority was exclusive—a "territorial test." Pevar
examines nine of the most important areas of tribal
self-government:198

1. Forming a government;
2. Determining tribal membership;
3. Regulating tribal property;
4. Regulating individual property;
5. The right to tax;
6. The right to maintain law and order;

                                                          
193 Id.
194 Id. at 283.
195 30 U.S. (5 Pet.) 1 (1831).
196 31 U.S. (6 Pet.) 515 (1832).
197 Indian Country, U.S.A. v. Okla. Tax Comm’n, 829

F.2d 967 (10th Cir. 1987), citing California v. Cabazon
Band of Mission Indians, 480 U.S. 202, 107 S. Ct. 1083, 94
L. Ed. 2d 244 (1987) (quoting United States v. Mazurie,
419 U.S. 544, at 557, 95 S. Ct. at 718, and Washington v.
Confederated Tribes of the Colville Indian Reservation,
447 U.S. 134, 154, 100 S. Ct. 2069, 2081, 65 L. Ed. 2d 10
(1980)); New Mexico v. Mescalero Apache Tribe, 462 U.S.
324, 331–33, 103 S. Ct. 2378, 2384–85, 76 L. Ed. 2d 611
(1983).

198 PEVAR, supra note 8, at 79–110.
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7. The right to exclude nonmembers from tribal
territory;

8. The right to regulate domestic relations;
9. The right to regulate commerce and trade.

However, the Court has now rejected the broad
assertion that the federal government has exclusive
jurisdiction in Indian matters for all purposes, and
cautioned that

Generalizations on this subject have become par-
ticularly treacherous. The conceptual clarity of Mr.
Chief Justice Marshall’s view in Worcester v. Geor-
gia…has given way to more individualized treatment
of particular treaties and specific federal statutes,
including statehood enabling legislation, as they,
taken together affect the respective rights of State,
Indians, and the Federal Government, Mescalero
Apache Tribe v. Jones,199…. The upshot has been the
repeated statements of this Court to the effect that,
even on reservations, state laws may be applied un-
less such application would interfere with reservation
self-government or would impair a right granted or
reserved by federal law.200 (Emphasis supplied)

2. “Indian Country,” the Jurisdictional
Benchmark

Although the term “Indian reservation” has been
historically used and appears in scores of provisions
of the U.S.C., particularly Title 25 (Indians), the
controlling term of art has become “Indian coun-
try.” The origin and meaning of the term “Indian
country” are discussed at B.2.b, supra. The classifi-
cation of land as “Indian country” is considered “the
benchmark for approaching the allocation of fed-
eral, tribal, and state authority with respect to In-
dians and Indian Lands.”201 The Supreme Court has
held that land held in trust by the United States for

                                                          
199 Id. at 148 (1973), citing Organized Village of Kake v.

Egan, 369 U.S. 60, 71–73, 82 S. Ct. 562, 568–69, 7 L. Ed.
2d 573 (1962).

200 Id., citing Kake, at 75, 82 S. Ct. at 570; Williams v.
Lee, 358 U.S. 217, 79 S. Ct. 269, 3 L. Ed. 2d 251 (1959);
N.Y. ex rel. Ray v. Martin, 326 U.S. 496, 499, 66 S. Ct.
307–08, 90 L. Ed. 261 (1946); Draper v. United States, 164
U.S. 240, 17 S. Ct. 107, 41 L. Ed. 419 (1896).

201 Indian Country, 829 F. 2d at 973, citing Solem v.
Bartlett, 465 U.S. 463, 465 n.2, 104 S. Ct. 1161, 1163 n.2,
79 L. Ed. 2d 443 (1984); DeCoteau v. Dist. County Court,
420 U.S. 425, 427–28 & n.2, 95 S. Ct. 1082, 1084 & n.2, 43
L. Ed. 2d 300 (1975); Kennerly v. Dist. Court, 400 U.S.
423, 91 S. Ct. 480, 27 L. Ed. 2d 507 (1971); Cheyenne-
Arapaho Tribes of Okla. v. Oklahoma, 618 F.2d 665 (10th
Cir. 1980); COHEN, supra note 8, at 27–46 (“Indian coun-
try” is usually the governing legal term for jurisdictional
purposes). COHEN, supra note 8, at 5–8 (“Indian country”
generally determines allocation of tribal, federal, and
state authority).

a tribe is Indian country subject to tribal control
whether or not that land has reservation status.202

While there is a presumption against state jurisdic-
tion in Indian country,203 the Supreme Court has
recognized that state laws may reach into Indian
country “if Congress has expressly so provided,”
and a state may validly assert such jurisdiction
even absent express consent in very limited cir-
cumstances.204

While there have been several laws enacted con-
ferring state jurisdiction over particular tribes,205

the only federal law extending state jurisdiction to
Indian reservations generally is P.L. 280.206 Al-
though P.L. 280 provides criminal jurisdiction in
Indian country to certain listed states, as an excep-
tion to 18 U.S.C. §§ 1152 and 1153,207 the civil ju-
risdiction provided such states208 has been con-
strued by the Supreme Court as being limited to
allowing state courts to resolve private disputes in
“civil causes of action between Indians or to which
Indians are parties which arise in areas of Indian
country” in the listed states.209 The civil jurisdiction

                                                          
202 Okla. Tax Comm’n v. Citizen Band Potawatomi In-

dian Tribe of Okla., 498 U.S. 505, 511, 111 S. Ct. 905, 910,
112 L. Ed. 2d 1112, 1121 (1991).

203 Indian Country, 829 F.2d at 976, citing Cabazon, at
107 S. Ct. 1092 n.18; Cheyenne-Arapaho Tribes, 618 F.2d
at 668; cf. Montana v. United States, 450 U.S. 544, 557,
101 S. Ct. 1245, 1254, 67 L. Ed. 2d 493 (1981); see gener-
ally C. WILKINSON, AMERICAN INDIANS, TIME AND THE

LAW 93-106 (1987).
204 CABAZON, 107 S. Ct. at 1087, 1091.
205 Mescalero Apache Tribe v. Jones, 411 U.S. 145, 93 S.

Ct. 1267, 361 L. Ed. 2d 114 (1973).
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fornia, Minnesota, Nebraska, Oregon, and Wisconsin.
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which Indians are parties

(a) Each of the States or Territories listed in the fol-

lowing table shall have jurisdiction over civil cause of ac-

tion between Indians or to which Indians are parties which

arise in the areas of Indian country listed opposite the

name of the State or Territory to the same extent that

such State or Territory has jurisdiction over other civil

causes of action and those civil laws of such State or Terri-

tory that are of general application to private persons or

private property shall have the same force and effect

within such Indian country as they have elsewhere within

the State or Territory.
209 Bryan v. Itasca County, 426 U.S. 373, 96 S. Ct. 2102,

48 L. Ed. 2d 710 (1976). See PEVAR, supra note 8, at 161:

The only difference between a P.L. 280 state and a non-

P.L. 280 state is that courts of the former are permitted to

resolve private disputes brought by reservation Indians. A

state court in a non-P.L. 280 state has no jurisdiction over

such a dispute, even if all the parties ask the court to re-
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provided clearly does not extend to the full range of
state regulatory authority:

Public Law 280 merely permits a State to assume ju-
risdiction over “civil causes of action” in Indian coun-
try. We have never held that Public Law 280 is inde-
pendently sufficient to confer authority on a State to
extend the full range of its regulatory authority, in-
cluding taxation, over Indians and Indian reserva-
tions.210

P.L. 280 and the implications of this ruling are dis-
cussed further in D.9, infra.

3. Jurisdictional Tests for Impermissible State
Jurisdiction

In the early decisions of the U.S. Supreme Court,
when the Court viewed the Indian nations as hav-
ing distinct boundaries within which their jurisdic-
tional authority was exclusive, the test for imper-
missible state jurisdiction was a “territorial test,”
which simply asked whether the state action had
invaded Indian tribal territory. Later cases devel-
oped the “infringement test,” which asked whether
the state action had infringed on the rights of res-
ervation Indians to make their own laws and be
ruled by them.211 Still later, the trend was “away
from the idea of inherent Indian sovereignty as a
bar to state jurisdiction and toward reliance on
federal preemption,” the “preemption test,”212 which

                                                                                   
solve it. [citing, Three Affiliated Tribes v. Wold Engineer-

ing, 476 U.S. 877, 106 S. Ct. 2305, 90 L. Ed. 2d 881 (1986);

Camenout v. Burdman, 84 Wn 2d 192, 525 P.2d 217

(Wash. 1974). Cf. Kennerly v. District Court, 400 U.S. 423,

91 S. Ct. 480, 27 L. Ed. 2d 507 (1971).]
210 Okla. Tax Comm’n v. Potawatomi Tribe, 498 U.S.

505, 513, 111 S. Ct. 905, 911, 112 L. Ed. 2d 1112, 1122–23
(1991), citing Bryan v. Itasca County, Id., 426 U.S. 373, 96
S. Ct. 2102, 48 L. Ed. 2d 710 and Rice v. Rehner, 463 U.S.
713, 734, n.18, 103 S. Ct. 3291, 77 L. Ed. 2d 761 (1983);
and California v. Cabazon Band of Mission Indians, 480
U.S. 202, 208–10, and n.8, 107 S. Ct. 1083, 1088–89, 94 L.
Ed. 2d 244, 254–55 (1987).

211 Williams v. Lee, 358 U.S. 217, 220, 79 S. Ct. 269,
271, 3 L. Ed. 2d 251, 256 (1959): “Essentially, absent gov-
erning acts of Congress, the question has always been
whether the state action infringed on the right of reserva-
tion Indians to make their own laws and be ruled by
them.”

212 McClanahan v. Ariz. State Tax Comm’n, 411 U.S.
164, 172, 92 S. Ct. 1257, 1262, 36 L. Ed. 2d 129, 135–36
(1973). See also White Mountain Apache, 448 U.S. 136,
100 S. Ct. 2578, 65 L. Ed. 2d 665 (1980), where the Court
set out the modern preemption principles, and where a
state motor carrier license tax on a non-Indian contractor
was overturned; New Mexico v. Mescalero Apache Tribe,
462 U.S. 324, 103 S. Ct. 2378, 76 L. Ed. 2d 611 (1983),
where a unanimous Court denied New Mexico concurrent
jurisdiction of non-Indian fishermen and hunters on the

asked whether federal action had preempted any
state action. The analysis of preemption in Indian
cases differs from traditional preemption analysis
because the courts will find it to exist even in the
absence of congressional intent. Preemption of state
regulation of Indians by federal regulation takes
three forms: (1) preemption when federal law ex-
pressly provides; (2) preemption due to comprehen-
sive or pervasive federal regulation; and (3) pre-
emption due to conflict with federal policies or
achievement of congressional purpose found in un-
derlying statutes.213

The modern cases “avoid reliance on platonic no-
tions of Indian sovereignty and look instead to the
applicable treaties and statutes which define the
limits of state power.”214 The Indian sovereignty
doctrine is still considered relevant, not because it
always provides a definitive resolution, but “be-
cause it provides a backdrop against which the ap-
plicable treaties and statutes must be read.”215

The two barriers of “infringement” and “preemp-
tion” are still considered independent because ei-
ther standing alone can be a sufficient basis for
holding state law inapplicable.216 The principles for
applying the two tests were set out by the Supreme
Court in the 1980 decision White Mountain Apache
Tribe v. Bracker,217 which held, in a suit for refund
of motor carrier license and use fuel taxes paid by a
logging company under contract to sell, load, and
transport timber on a reservation, that such taxes
were preempted by federal law. In a six to three

                                                                                   
reservation on the basis of federal preemption, concluding:
“Given the strong interest favoring exclusive tribal juris-
diction and the absence of State interests which justify the
assertion of concurrent authority, we conclude that the
application of the State’s hunting and fishing laws to the
reservation is preempted.” Mescalero, 462 U.S. 324.

213 These preemption tests appear to be the same that
are used in implied regulatory preemption cases. See
CHMERINSKI, CONSTITUTIONAL LAW 374–81 (2d ed., 2005).

214 McClanahan, 411 U.S. at 172, comparing United
States v. Kagama, 118 U.S. 375 (1886), with Kennerly v.
Dist. Court, 400 U.S. 423 (1971) and providing the fol-
lowing comment:

The extent of federal pre-emption and residual Indian

sovereignty in the total absence of federal treaty obliga-

tions or legislation is therefore now something of a moot

question. Cf. Organized Village of Kake v. Egan, 369 U.S.

60, 62 (1962); Federal Indian Law 846. The question is

generally of little more than theoretical importance, how-

ever, since in almost all cases federal treaties and statutes

define the boundaries of federal and state jurisdiction.
215 Id.
216 White Mountain Apache Tribe, 448 U.S. 136, 144, 100

S. Ct. 2578, 2583, 65 L. Ed. 2d 665, 672 (1980).
217 Id.
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decision, Justice Marshall, writing for the majority
concluded:

Where, as here, the Federal government has under-
taken comprehensive regulation of the harvesting
and sale of timber, where a number of the policies
underlying the federal regulatory scheme are threat-
ened by the taxes respondents seek to impose, and
where respondents are unable to justify the taxes ex-
cept in terms of a generalized interest in raising
revenue, we believe that the proposed exercise of
state authority is impermissible.218

Justice Marshall’s opinion provided distinct stan-
dards for applying the “infringement” and “preemp-
tion” tests when state authority in Indian country
is challenged, and observed:

This inquiry is not dependent on mechanical or ab-
solute conceptions of state or tribal sovereignty, but
has called for a particularized inquiry into the na-
ture of the state, federal, and tribal interests at
stake, an inquiry designed to determine whether, in
the specific context, the exercise of state authority
would violate federal law….219 (emphasis added).

State efforts to exercise authority in matters af-
fecting tribes continue to be subject to this par-
ticularized inquiry standard.

4. Judicial Limitations on Tribal Sovereignty
For almost 150 years the U.S. Supreme Court did

not add to the nonstatutory limitations on tribal
sovereignty arising from Chief Justice Marshall’s
decisions in the Cherokee trilogy.220 Those limita-
tions were: that due to their status as “domestic
dependent nations,”221 (1) tribes could not freely
alienate their land, and (2) they could not make
treaties with foreign nations. But in 1978, with the
criminal case of Oliphant v. Suquamish Indian
Tribe, the Court began to formulate a modern doc-
trine for determining the extent of tribal sover-
eignty. The Court there found new inherent limita-
tions on tribal sovereignty as it pertained to
criminal jurisdiction over non-Indians, stressing
that Indian tribes cannot exercise power inconsis-
tent with their diminished status as sovereigns.
Five years later, in Montana v. United States, the
Court extended the Oliphant decision to hold that
the inherent sovereign powers of an Indian tribe do
not extend to the activities of nonmembers of the
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tribe unless authorized by Congress. A brief review
of these cases follows:

a. Oliphant v. Suquamish Indian Tribe222

This case involved two non-Indian residents of
the Port Madison Reservation in Washington, Mark
David Oliphant and Daniel B. Belgarde, who were
arrested by tribal authorities. Oliphant was
charged with assaulting a tribal officer and resist-
ing arrest. Belgrade, after a high-speed race along
reservation highways, was charged with “recklessly
endangering another person” and “injuring tribal
property.”223 The tribe argued that it had inherent
sovereign authority to exercise criminal jurisdiction
over these non-Indians.224 Justice Rehnquist, joined
by six other justices, held that criminal prosecution
of non-Indians was outside the inherent sovereign
powers of the tribes, due to the tribe’s domestic
dependent status: “By submitting to the overriding
sovereignty of the United States, Indian tribes
therefore necessarily give up their power to try
non-Indian citizens of the United States except in a
manner acceptable to Congress * * * Indian tribes
do not have inherent jurisdiction to try and to
punish non-Indians….” Canby observed that these
“new inherent limitations on tribal sover-
eignty…represented a significant potential threat
to tribal governmental power.”225 This threat was
soon realized by the Court’s decision in Montana v.
United States, where it stated: “Though Oliphant
only determined tribal authority in criminal mat-
ters, the principles on which it relied support the
general proposition that the inherent sovereign
powers of an Indian tribe do not extend to the ac-
tivities of nonmembers of the tribe.”226

b. Montana v. United States

The “particularized inquiry” called for in Bracker
was made by the Court in Montana, which has
been called the “seminal” case on tribal jurisdiction
in the modern era. In Montana, the Crow tribe
sought a declaratory judgment to sustain its regu-
latory authority to prohibit hunting and fishing by
nonmembers within the reservation boundaries.
The tribe claimed ownership of the bed of the Big
Horn River, relying on the Fort Laramie treaties of
1851 and 1868.227 The suit involved the attempt by
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both the State of Montana and the Crow Tribe to
regulate fishing by non-Indians on non-Indian-
owned fee lands within the reservation. Due to the
sale of fee-patented lands under the Allotment
Acts, about 30 percent of the Crow reservation was
now owned in fee by non-Indians.228 The Court held
that the treaties “fail to overcome the established
presumption that the beds of navigable waters re-
main in trust for future States and pass to new
States when they assume sovereignty.”229 The Court
then held that the 1868 treaty language “must be
read in light of the subsequent alienation of those
lands” [by the Allotment Acts], ruling that the 1868
treaty provides no support for tribal authority to
regulate hunting and fishing on land owned by non-
Indians.230

In addition to relying on the treaties, the Crow
tribe relied on its inherent power as a sovereign to
prohibit hunting and fishing by nonmembers. In
responding to this assertion, the Court, in denying
tribal jurisdiction over non-Indians on fee-owned
land, went on to create a general rule as to the “in-
herent power” of Indian tribal governments:

Thus, in addition to the power to punish tribal of-
fenders, the Indian tribes retain their inherent
power to determine tribal membership, to regulate
domestic relations among members and to prescribe
rules of inheritance for members…. But exercise of
tribal power beyond what is necessary to protect
tribal self-government or to control internal relations
is inconsistent with the dependent status of the tribes,
and so cannot survive without express Congressional
delegation…. Since regulation of hunting and fishing
by nonmembers of a tribe on lands no longer owned
by the Tribe bears no clear relationship to tribal self-
government or internal relations, the general princi-
ples of retained inherent sovereignty did not
authorize the Crow tribe to [do so]…. The Court re-
cently applied these general principles in Oliphant v.
Suquamish Indian Tribe, 435 U.S. 191, rejecting a
tribal claim of inherent sovereign authority to exer-
cise criminal jurisdiction over non-Indians[,]
[s]tressing that Indian tribes cannot exercise power
inconsistent with their diminished status as sover-
eigns…. Though Oliphant only determined inherent
tribal authority in criminal matters, the principles
on which it relied support the general proposition
that the inherent sovereign powers of an Indian tribe
do not extend to the activities of nonmembers of the
tribe.231 (Emphasis added).

The Court went on to establish two basic excep-
tions for determining when inherent sovereign

                                                                                   
Indians except agents of the government “shall ever be
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228 Id. at 548.
229 Id. at 553.
230 Id. at 561.
231 Id. at 544, 564.

power of a tribe could exercise some forms of civil
jurisdiction over nonmembers on their reservations,
even on non-Indian fee lands:232

1. A tribe may regulate, through taxation, licensing,
or other means, the activities of nonmembers who
enter consensual relationships with the tribe or its
members, through commercial dealing, contracts,
leases, or other arrangements;

2. A tribe may also retain inherent power to exercise
civil authority over the conduct of non-Indians on fee
lands within its reservation when that conduct
threatens or has some direct effect on the political
integrity, the economic security, or the health or wel-
fare of the tribe.

The Court provided a list of cases fitting within
these two exceptions, indicating the type of activi-
ties the Court had in mind for allowing tribal civil
jurisdiction over nonmembers, even on non-Indian
fee lands. The four cases listed as fitting exception
one were as follows:233

• Williams v. Lee234 (declaring tribal jurisdiction
exclusive over lawsuit arising out of on-reservation
sales transaction between nonmember plaintiff and
member defendants);
• Morris v. Hitchcock235 (upholding tribal permit tax
on nonmember-owned livestock within boundaries
of the Chickasaw Nation);
• Buster v. Wright236 (upholding tribe’s permit tax
on nonmembers for the privilege of conducting
business within tribe’s borders; court characterized
as “inherent” the tribe’s “authority…to prescribe
the terms upon which noncitizens may transact
business within its borders”);
• Washington v. Confederated Tribes of Colville
Indian Reservation237 (tribal authority to tax on-
reservation cigarette sales to nonmembers “is a
fundamental attribute of sovereignty which the
tribes retain unless divested of it by federal law or
necessary implication of their dependent status”).

The Court listed four cases addressing exception
two, each of which raised the question of whether a
state’s exercise of authority would unduly interfere
with tribal self-government. In the first two cases,
the Court held that a state’s exercise of authority
would intrude, and in the last two, the Court saw
no impermissible intrusion:
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• Fisher v. District Court238 (recognizing the exclu-
sive competence of a tribal court over an adoption
proceeding when all parties belonged to the tribe
and resided on its reservation);
• Williams v. Lee239 (holding a tribal court exclu-
sively competent to adjudicate a claim by a non-
Indian merchant seeking payment from tribe mem-
bers for goods bought on credit at an on-reservation
store);
• Montana Catholic Missions v. Missoula County240

(“the Indians’ interest in this kind of property [live-
stock], situated on their reservations, was not suffi-
cient to exempt such property, when owned by pri-
vate individuals, from [state or territorial]
taxation”);
• Thomas v. Gay241 (“[territorial] tax put upon cattle
of [non-Indian] lessees is too remote and indirect to
be deemed a tax upon the lands or privileges of the
Indians”).

Before the decision in Montana, tribal authority
to regulate was based upon geography, which
meant that tribes could regulate all activity and
land within the reservation’s boundaries. But un-
der the Montana general rule, tribal sovereignty
has been reduced to a mixture of geography and
tribal membership. One commentator notes that
“[a]s a ‘rule’ limiting inherent tribal sovereignty, it
continues to gain strength, indeed, it appears to
have become the foundation case for contemporary
Indian law in the Supreme Court.”242 (Emphasis
added.)

5. Selected Progeny of Montana

a. Brendale v. Confederated Tribes and Bands of
Yakima Indian Nation243

The case involved the authority of the tribes to
impose zoning regulations on two pieces of property
owned in fee by nonmembers, when the land was
already zoned by Yakima County, Washington. The
reservation was divided informally into an “open
area” and a “closed area,” with one fee-owned prop-
erty at issue being in this open area. The other fee-
owned property at issue was in the closed area,
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97 percent of which was tribal land containing no
permanent residents and described as an “undevel-
oped refuge of cultural and religious significance,”
with restricted access to nonmembers. There were
three separate opinions, with three distinct views
of inherent power:

1. Justice White, joined by three justices, held that
the tribe had neither treaty-reserved nor inherent
powers to zone nonmember fee land.
2. Justice Blackmun, joined by two justices, con-
cluded that the tribe had the full inherent sover-
eign power to zone both member and nonmember
fee lands lying within the reservation.
3. Justice Stevens, joined by one justice, was of the
opinion that the tribe could zone the nonmember
fee property in the closed area, but not the open
area.

This split decision resulted in tribal zoning being
upheld only as to the closed area. The White opin-
ion is significant because four justices departed
from the analysis in Montana, holding that tribal
regulatory jurisdiction over nonmember fee lands
was prohibited per se, even when conduct (over-
development) threatened the political integrity, the
economic security, or the health and welfare of the
tribe (exception (2) of Montana).244 The analysis of
Brendale in the American Indian Law Deskbook
concludes that

[d]espite the fractured nature of the opinions in
Brendale, a present majority of the Court has
adopted the general premise that, outside a land-use
situation, inherent tribal regulatory authority ex-
tends to nonmembers only when express or construc-
tive consent is present, such as through voluntary
on-reservation business transactions with tribes or
use of tribal lands.245

b. Strate v. A-l Contractors246

The Court’s decision in this case is extremely im-
portant to state highway agencies maintaining
right-of-way over Indian reservations. Before this
decision, the Montana rule covered only the regula-
tory authority of a tribe over nonmembers. But
here, the Court extended the Montana rule to apply
to cases dealing with the adjudicatory authority of
tribes: “tribal courts may not entertain claims
against nonmembers arising out of accidents on
state highways, absent a statute or treaty author-
izing the tribe to govern the conduct of nonmem-
bers on the highway in question.”

                                                          
244 Montana, 450 U.S. at 565.
245 DESKBOOK, supra note 16, at 109–10.
246 520 U.S. 438, 117 S. Ct. 1404, 137 L. Ed. 2d 661

(1997).
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The suit arose out of a collision between plaintiff,
the wife of a deceased tribal member, and defen-
dant, an employee of a contractor doing business
with the tribe on the reservation, both nonmem-
bers. The collision occurred on a North Dakota
state highway running through the Fort Berthold
Indian Reservation. In a unanimous decision up-
holding the en banc decision of the Court of Appeals
for the 8th Circuit, the Court ruled that the State’s
federally granted right-of-way over tribal trust land
was the “equivalent, for nonmember governance
purposes, to alienated, non-Indian land.”247 It there-
fore concluded that Montana, “the pathmarking
case concerning tribal civil authority over non-
members,”248 was the controlling precedent, and
rejected Tribal court subject matter jurisdiction
over nonmembers in the case. In reaching this rul-
ing, the Court considered the following factors rela-
tive to the right-of-way: (1) the legislation that cre-
ated the right-of-way; (2) whether the right-of-way
was acquired by the state with the consent of the
tribe; (3) whether the tribe had reserved the right
to exercise dominion and control over the right-of-
way; (4) whether the land was open to the public;
and (5) whether the right-of-way was under state
control.249 The Court held that the tribe’s loss of the
“‘right of absolute and exclusive use and occupa-

                                                          
247 A-I Contractors, 520 U.S. at 454. Accord, Wilson v.

Marchington, 127 F.3d 805 (9th Cir. 1997) (accident be-
tween member and nonmember on Montana U.S. High-
way 2 on the Blackfeet Reservation, State right-of-way
found to be equivalent to fee land); See also Burlington N.
R.R. Co. v. Red Wolf, 196 F.3d 1059 (9th Cir. 1999) (death
action arising from a collision between an automobile and
train on railroad right-of-way, within the exterior bounda-
ries of the Crow Reservation. Held: “[A] right-of-way
granted to a railroad by Congress over reservation land is
‘equivalent for nonmember governance purposes, to alien-
ated, non-Indian land.’” Court rejected contention that
Montana’s exception (1) (“consensual relationships”) ap-
plied, holding that “[a] right-of-way created by congres-
sional grant is a transfer of a property interest that does
not create a continuing consensual relationship.” At
1064.).

248 Id. at 445.
249 See A-I Contractors, 520 U.S. at 455–56; See also

State of Mont. Dep’t of Transp. v. King, 191 F.3d 1108,
1113 (n.1) (9th Cir. 1999). But see McDonald v. Means,
309 F.3d 530, 536, 539 (9th Cir. 2001) (Tort action arising
from car striking horse on Bureau of Indian Affairs Route
5 on Northern Cheyenne Reservation, Held:

We conclude that BIA roads constitute tribal roads not

subject to Strate, and that the BIA right-of-way did not ex-

tinguish the Tribe’s gatekeeping rights to extent necessary

to bar tribal court jurisdiction under Montana…. The BIA

right-of-way is not granted to the State, and forms no part

of the State’s highway system.

tion…implied the loss of regulatory jurisdiction
over the use of the land by others.’”250 The Court
went on to hold that “[a]s to nonmembers…a tribe’s
adjudicative jurisdiction does not exceed its legisla-
tive jurisdiction.”251 (Emphasis supplied).

The Court rejected assertions that either of the
Montana two exceptions applied. In rejecting appli-
cation of exception two (“threatens or has some
direct effect on the political integrity, the economic
security, or the health or welfare of the tribe”), due
to safety concerns, the Court stated:

Undoubtedly, those who drive carelessly on a public
highway running through a reservation endanger all
in the vicinity, and surely jeopardize the safety of
tribal members. But if Montana’s second exception
requires no more, the exception would severely
shrink the rule…. Neither regulatory nor adjudica-
tory authority over the state highway accident at is-
sue is needed to preserve “the right of reservation
Indians to make their own laws and be ruled by
them….” The Montana rule, therefore, and not its
exceptions, applies to this case.252

c. Atkinson Trading Co. v. Shirley253

The decision in this case relates to the taxation of
nonmembers on non-Indian fee land and may have
implications for contractors working solely on state
highway agency right-of-way. The primary impor-
tance of the case is the Court’s ruling on the two
Montana exceptions.

Chief Justice Rehnquist, writing for a unanimous
Court, addressed the question of whether the gen-
eral rule of Montana applied to tribal attempts to
tax nonmember hotel occupants of a hotel operating
within the confines of the Navajo Reservation, but
on non-Indian fee land. There was no dispute that
the hotel benefited from the Navajo Nation’s police
and fire protection. The Court invalidated the tax,

                                                          
250 A-I Contractors, 520 U.S. at 456, quoting South Da-

kota v. Bourland, 508 U.S. 679, 689, 113 S. Ct. 2309, 2316,
24 L. Ed. 2d 606, 619 (1993).

251 Id. at 453.
252 Id. at 458–59. See also Michael Boxx v. Long Warrior,

265 F.3d 777 (9th Cir. 2001) (an alcohol-related truck
rollover accident was not such a safety concern to tribe as
to qualify for Montana exception (2).); In County of Lewis
v. Allen, 163 F.3d 509 (9th Cir. 1998), a suit by a tribal
member for false arrest by a county deputy on tribal
lands, the court of appeals, in denying applicability of
Montana exception (1), held that “Montana’s exception for
suits arising out of consensual relationships has never
been extended to contractual agreements between two
governmental entities and we decline to hold that the
exception applies to an intergovernmental law enforce-
ment agreement.”).

253 532 U.S. 645, 121 S. Ct. 1825, 149 L. Ed. 2d 889
(2001).
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holding that the Montana general rule applied
“straight up,” that such a tax upon nonmembers on
non-Indian fee land was “presumptively invalid,”
and that “neither of Montana’s exceptions obtains
here.”254 The opinion distinguished the Court’s rul-
ing in Merrion v. Jicarilla Apache Tribe,255 uphold-
ing a severance tax imposed on non-Indian lessees
authorized to extract oil and gas from tribal land,
pointing out that Merrion was “careful to note that
an Indian tribe’s inherent power to tax only ex-
tended to ‘transactions occurring on trust lands and
significantly involving a tribe or its members.’”256

In rejecting the applicability of Montana excep-
tion one, “consensual relationship,” the Court ob-
served:

[W]e think the generalized availability of tribal
services patently insufficient to sustain the Tribe’s
civil authority over nonmembers on non-Indian fee
land. The consensual relationship must stem from
“commercial dealing, contracts, leases, or other ar-
rangements,” [citations omitted]…and a nonmem-
ber’s actual or potential receipt of tribal police, fire,
and medical services does not create the requisite
connection…. We therefore, reject respondents’ broad
reading of Montana’s first exception, which ignores
the dependent status of Indian tribes and subverts
the territorial restriction upon tribal power.257

In rejecting the applicability of Montana excep-
tion two, the Court raised the threshold for the po-
litical integrity exception announced in Montana:

[W]e fail to see how petitioner’s operation of a hotel
on non-Indian fee land “threatens or has some direct
effect on the political integrity, the economic secu-
rity, or the health or welfare of the tribe.”258 [U]nless
the drain of the nonmember’s conduct upon tribal
services and resources is so severe that it actually
“imperil[s]” the political integrity of the Indian tribe,
there can be no assertion of civil authority beyond
tribal lands.259

d. Nevada v. Hicks260

Hicks clearly expanded the application of the
Montana rule, holding that Montana applies re-
gardless of land status, and making clear that
tribal jurisdiction over nonmembers is extremely
limited, even on tribal land. In addition, it further
narrowed the Montana exceptions.

                                                          
254 Id. at 647, 654, 659.
255 445 U.S. 130, 102 S. Ct. 894, 71 L. Ed. 2d 21 (1982).
256 Atkinson Trading, 532 U.S. at 653, citing Jicarillo

Apache Tribe, 455 U.S. at 137.
257 Id. at 655.
258 Id. at 657.
259 Id., n.12.
260 533 U.S. 353, 121 S. Ct. 2304, 150 L. Ed. 2d 398

(2001).

Hicks presented the question of whether a tribal
court may assert jurisdiction over civil claims
against state game wardens who entered tribal
land to execute state and tribal court search war-
rants against a tribal member suspected of having
violated state law outside the reservation.261 Hicks,
a member of the Fallon Paiute–Shoshone Tribes in
Nevada, resided on tribally owned trust land
within the reservation, and was suspected of kill-
ing, off the reservation, a California bighorn sheep,
a gross misdemeanor under Nevada law. Acting
under search warrants issued by both state and
tribal courts, Nevada game wardens, accompanied
by tribal officers, unsuccessfully searched Hicks’
home. Hicks, claiming that certain Rocky Mountain
bighorn sheep heads (unprotected species) had been
damaged and that the search exceeded the bounds
of the warrant, brought suit in tribal court against
the tribal judge, tribal officers, state wardens, and
the State of Nevada. Following tribal court dis-
missals and voluntary dismissals, only his suit
against the state wardens in their individual ca-
pacities remained. The causes of action included
trespass to land and chattels, abuse of process, de-
nial of equal protection, denial of due process, and
unreasonable search and seizure, each remediable
under 42 U.S.C. § 1983.262 The Ninth Circuit af-
firmed the district court in supporting tribal juris-
diction over tortuous conduct claims against non-
members arising from their activities on tribal
trust land. 193 F.3d 1020 (1999). The U.S. Supreme
Court granted certiorari and reversed. Justice
Scalia delivered the Court’s opinion, joined by Chief
Justice Rehnquist and Justices Kennedy, Souter,
Thomas, and Ginsburg. Concurring opinions were
rendered by Justices Souter, Kennedy, Thomas,
Ginsburg, O’Connor, Stevens, and Breyer.

Justice Scalia’s opinion identifies the “principle of
Indian law central to” the issue of tribal court ju-
risdiction over civil claims against nonmembers as

our holding in Strate v. A-1 Contractors [citation
omitted]: “As to nonmembers…a tribe’s adjudicative
jurisdiction does not exceed its legislative jurisdic-
tion….” We first inquire, therefore, whether the…
Tribes—either as an exercise of their inherent sover-
eignty, or under grant of federal authority–can
regulate state wardens executing a search warrant
for evidence of an off-reservation crime. Indian
tribes’ regulatory authority over nonmembers is gov-
erned by the principles set forth in Montana v.
United States [citations omitted], which we have
called the “pathmarking case” on the subject.263

                                                          
261 Id. at 355.
262 Id. at 356–57.
263 Id. at 357–58. In footnote 2, Justice Scalia points out

that
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The tribe and the United States argued that
“since Hick’s home and yard are on tribe-owned
land within the reservation, the tribe may make its
exercise of regulatory authority over nonmembers a
condition of nonmembers’ entry.”264 Justice Scalia
responded by pointing out that in Oliphant, the
Court drew no distinctions based on the status of
land in denying tribal criminal jurisdiction over
nonmembers; however, he recognized that non-
member ownership status of land was central to the
analysis in both Montana and Strate. But, he con-
cludes that the “ownership status of land…is only
one factor to consider in determining whether regu-
lation of the activities of nonmembers is ‘necessary
to protect tribal self-government or control internal
relations[,]’ [b]ut the existence of tribal ownership is
not alone enough to support regulatory jurisdiction
over nonmembers.”265 (Emphasis supplied.)

The opinion then proceeds to the questions: (1)
“whether regulatory jurisdiction over state officers
in the present context is ‘necessary to protect tribal
self-government or to control internal relations,’
and, if not, (2) whether such regulatory jurisdiction
has been congressionally conferred.”266 The Court
answered both questions in the negative. In re-
sponding to question one, the opinion stresses the
need for “accommodation” of tribal, federal gov-
ernment, and state interests, using, essentially, a
balancing of interests test:267

                                                                                   
we have never held that a tribal court had jurisdiction over

a nonmember defendant. Typically, our cases have in-

volved claims brought against tribal defendants. See, e.g.,

Williams v. Lee, 358 US 217, 3 L Ed 2d 251, 79 S Ct. 269

(1959). In Strate v. A-1 Contractors, 520 US 438, 453, 137

L Ed 2d 661, 117 S Ct 1404 (1997), however, we assumed

that “where tribes possess authority to regulate the activi-

ties of nonmembers, civil jurisdiction over disputes arising

out of such activities presumably lies in the tribal

courts,”…. Our holding in this case is limited to the ques-

tion of tribal court jurisdiction over state officers enforcing

state law. We leave open the question of tribal court juris-

diction over nonmember defendants in general.
264 Id. at 359.
265 Id. at 360.
266 Id.
267 See Sarah Krakoff, Undoing Indian Law One Case at

a Time: Judicial Minimalizm and Tribal Sovereignty, 50
AM. U. L. REV. 1177 (2001), at 1236, who observes:

A devoted Indian law optimist might attempt to cabin

the implications of Hicks by noting that, essentially, the

Court adopted a balancing test to determine whether the

tribal court had jurisdiction over these non-Indian defen-

dants, and the state’s strong interest in investigating off-

reservation crimes outweighed the tribal interest. There is

room, the optimist might protest, for other non-Indian de-

fendants to present stronger cases for tribal jurisdiction,

Tribal assertion of regulatory authority over non-
members must be connected to that right of the In-
dians to make their own laws and be governed by
them…. Our cases make clear that the Indians right
to make their own laws and be governed by them
does not exclude all state regulatory authority on the
reservation. State sovereignty does not end at a res-
ervation’s border…it was “long ago” that “the Court
departed from Chief Justice Marshall’s view that
‘the laws of [a State] can have no force’ within reser-
vation boundaries. [citations omitted] …the principle
that Indians have the right to make their own laws
and be governed by them requires “an accommoda-
tion between the interests of the Tribes and the Fed-
eral Government, on the one hand, and those of the
State, on the other.” Washington v. Confederated
Tribes of Colville Reservation, 447 US 134, 156, 65 L
Ed 2d 10, 100 S Ct 2069 (1980) …a proper balancing
of state and tribal interests would give the Tribes no
jurisdiction over state officers pursuing off-
reservation violations of state law.268

The opinion responds to the pending questions as
follows:

We conclude today…that tribal authority to regulate
state officers in executing process related to the vio-
lation, off reservation, of state laws is not essential
to tribal self-government or internal relations—to
“the right to make laws and be ruled by them.” The
State’s interest in execution of process is consider-
able, and even when it relates to Indian-fee lands it
no more impairs the tribe’s self-government than
federal enforcement of federal law impairs state gov-
ernment…. Nothing in the federal statutory scheme
prescribes, or even remotely suggests, that state offi-
cers cannot enter a reservation (including Indian-fee
land) to investigate or prosecute violations of state
law occurring off the reservation…. Because
the…Tribes lacked legislative authority to restrict,
condition, or otherwise regulate the ability of state
officials to investigate off-reservation violations of
state law, they also lacked adjudicative authority to
hear respondent’s claim…. Nor can the Tribes iden-

                                                                                   
even in the absence of a consensual relationship. (Foot-

notes omitted).

See also David H. Getches, Beyond Indian Law: The
Rehniquist Court’s Pursuit of States’ Rights, Color-Blind
Justice and Mainstream Values, 86 MINN. L. REV. 267
(2001), at 331, who observes:

…Justice Scalia stressed that “the State’s interest in exe-

cution of process is considerable enough to outweigh the

tribal interest in self-government even when it relates to

Indian-fee lands.” As Justice O’Connor observed, “The

majority’s sweeping opinion, without cause, undermines

the authority of tribes to make their own laws and be ruled

by them.” From the perspective of one knowledgeable in

Indian law, “The majority’s analysis…is exactly back-

wards.”
268 Id. at 361–62, 374.
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tify any authority to adjudicate respondents § 1983
claim.269

One treatment of Montana’s consensual relation-
ship exception by the Court appears in a footnote
that concludes that “other arrangement” is clearly
another “private consensual relationship,” implying
that governmental consensual relationships are not
excepted.270 This treatment is disturbing because it
may adversely affect or seriously inhibit state/tribal
cooperative agreements. Justice O’Connor takes
issue with the majority’s dismissal of the applica-
bility of this exception, contending that “the major-
ity provides no support for this assertion.”271 After
an extensive review of existing state authority to
enter into consensual relationships with tribes and
giving several examples of consensual relationships
between state and tribal governments, she asserts
that “our case law provides no basis to conclude
that such a consensual relationship could never
exist,” concluding that “[T]here is no need to create
a per se rule that forecloses future debate as to
whether cooperative agreements, or other forms of
official consent, could ever be a basis for tribal ju-
risdiction.”272

Canby observed that

Hicks is thus the culmination of a series of cases that
has reversed the usual presumption regarding sov-
ereignty when the tribe’s power over nonmembers is
concerned. Instead of presuming that tribal power
exists, and searching whether statutes or treaties
negate that presumption, the Court presumes that
tribal power over nonmembers is absent unless one
of the Montana exceptions applies or Congress has
otherwise conferred the power. Hicks, 533 U.S. at

                                                          
269 Id. at 364, 366, 374.
270 See Hicks, 533 U.S. at 359, n.3: “Montana recognized

an exception…for tribal regulation of ‘the activities of
nonmembers who enter consensual relationships with the
tribe or its members, through commercial dealing, con-
tracts, leases, or other arrangements.’” Montana, 450 U.S.
at 565. Though the wardens in this case “consensually”
obtained a warrant from the Tribal Court before searching
respondent’s home and yard, we do not think this qualifies
as an “other arrangement” within the meaning of this
passage. Read in context, an “other arrangement” is
clearly another private consensual relationship, from
which the official actions at issue in this case are far re-
moved.

271 Hicks, 533 U.S. at 392.
272 Id. at 394. CANBY, supra note 8, at 84, observes that

Hicks

appears to render futile and unnecessary the cooperative

arrangements reflected in the state court’s requirement in

Hicks of a tribal warrant, or in tribal–state extradition

agreements that have been worked out during the past

fifty years. See, e.g., Arizona ex rel. Merrill vs. Turtle 413

F.2d 683 (9th Cir. 1969).

359–60…. In any event, the Supreme Court appears
to have cemented firmly its view that tribes, as do-
mestic dependent nations, have no authority over
nonmembers unless one of the two Montana excep-
tions applies, and no criminal authority over non-
Indians at all.273

6. Tribal Court “Exhaustion Rule”
The last question addressed by the Court in

Hicks was “whether the petitioners were required
to exhaust their jurisdictional claims in Tribal
Court before bringing them in Federal District
Court. See National Farmers Union Ins. Co. v.
Crow Tribe, 471 US 845, 856–857, 105 S Ct 2447,
85 L Ed 2d 818 (1985).”274 National Farmers was a
federal-question case arising from a tort claim for
injury to an Indian child resulting from an accident
on school property owned by the State of Montana
within the Crow Reservation. The decision in Na-
tional Farmers had announced that, prudentially, a
federal court, although having authority to deter-
mine whether a tribal court has exceeded the limits
of its jurisdiction, should stay its hand “until after
the Tribal Court has had a full opportunity to de-
termine its own jurisdiction.”275 This general rule
became known as the “tribal court exhaustion rule.”
The Court recognized three exceptions to the ex-
haustion requirement in National Farmers:276

1. Where the assertion of tribal jurisdiction is moti-
vated by a desire to harass or is conducted in bad
faith;
2. Where the action is patently violative of express
jurisdictional prohibitions; or
3. Where exhaustion would be futile because of the
lack of an adequate opportunity to challenge the
court’s jurisdiction.

The Court in Hicks determined that “[n]one of
these exceptions seems applicable to this case,” but
noted that

we added a broader exception in Strate: “[w]hen…it
is plain that no federal grant provides for tribal gov-
ernance of nonmembers conduct on land covered by
Montana’s main rule,” so the exhaustion require-
ment “would serve no purpose other than delay.” 520
US, at 459-460, and n 14, 137 L Ed 2d 661, 117 S Ct
1404.277

The Court, while finding this exception “techni-
cally inapplicable,” found the reasoning behind it
clearly applicable: “Since it is clear, as we have

                                                          
273 CANBY, supra note 8, at 84–86.
274 Hicks, 533 U.S. at 369.
275 National Farmers, 471 U.S. at 857.
276 Id. at 856, n.21.
277 Hicks, 533 U.S. 369.
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discussed, that tribal courts lack jurisdiction over
state officials for causes of action relating to their
performance of official duties, adherence to the
tribal exhaustion requirements in such cases
“would serve no purpose other than delay,” and is
therefore unnecessary.”278

Strate, discussed supra, D.5.b, was a tort action by
non-Indians occurring on state-owned right-of-way
found to be covered by Montana’s rule that the civil
authority of Indian tribes and their courts with
respect to non-Indian fee lands generally does not
extend to the activities of nonmembers of the tribe.
Because the tribal court clearly did not have sub-
ject matter jurisdiction, the Strate decision added
another exception to the exhaustion rule, as re-
ferred to in Hicks: “Therefore, when tribal-court
jurisdiction over an action such as this one is chal-
lenged in federal court, the otherwise applicable
exhaustion requirement…must give way, for it
would serve no purpose other than delay.”279

The decision in Strate discussed at length the
Court’s decision in Iowa Mutual Insurance Co. v.
LaPlante. Iowa Mutual involved an accident in
which a member of the Blackfeet Indian Tribe was
injured while driving a cattle truck within the
boundaries of the reservation.280 The injured mem-
ber was employed by a Montana corporation that
operated a ranch on the reservation. The driver and
his wife, also a tribe member, sued in the Blackfeet
Tribal Court, naming several defendants: the Mon-
tana corporation that employed the driver; the in-
dividual owners of the ranch, who were also Black-
feet Tribe members; the insurer of the ranch; and
an independent insurance adjuster representing
the insurer. See ibid. Over the objection of the in-
surer and the insurance adjuster—both companies
not owned by members of the tribe—the tribal
court determined that it had jurisdiction to adjudi-
cate the case.281

Thereafter, the insurer commenced a federal-
court action against the driver, his wife, the Mon-
tana corporation, and the ranch owners. Invoking
federal jurisdiction based on diversity of citizen-
ship,282 the insurer alleged that it had no duty to
defend or indemnify the Montana corporation or
the ranch owners because the injuries fell outside
the coverage of the applicable insurance policies.283

                                                          
278 Id.
279 Strate, 520 U.S., at 459–60, and n.14. Accord, State

of Montana Dep’t of Transp. v. King, 191 F.3d 1108 (9th
Cir. 1999). Burlington N. R.R. Co. v. Red Wolf, 196 F.2d
1059 (9th Cir. 1999) and Wilson v. Marchington, 127 F.3d
805 (9th Cir. 1997).

280 480 U.S. 10, 107 S. Ct. 971, 94 L. Ed. 2d 10 (1987).
281 Id. at 12.
282 28 U.S.C. § 1332.
283 Iowa Mutual, 480 U.S. at 12–13.

Federal District Court dismissed the insurer’s ac-
tion for lack of subject-matter jurisdiction, and the
Court of Appeals affirmed.284 The Supreme Court
reversed and remanded, holding that:

Although petitioner alleges that federal jurisdiction
in this case is based on diversity of citizenship,
rather than the existence of a federal question, the
exhaustion rule announced in National Farmers Un-
ion applies here as well. Regardless of the basis for
jurisdiction, the federal policy supporting tribal self-
government directs a federal court to stay its hand in
order to give the tribal court a “full opportunity to
determine its own jurisdiction.” Ibid. In diversity
cases, as well as federal-question cases, uncondi-
tional access to the federal forum would place it in
direct competition with the tribal courts, thereby
impairing the latter’s authority over reservation af-
fairs…. At a minimum, exhaustion of tribal remedies
means that tribal appellate courts must have the op-
portunity to review the determinations of the lower
tribal courts…alleged incompetence of tribal courts
is not among the exceptions to the exhaustion re-
quirement….285

The U.S. Supreme Court added another excep-
tion, albeit a narrow one, to the tribal exhaustion
rule in El Paso Natural Gas Co. v. Neztsosie,286

holding that it was improper for lower federal
courts to require tribal exhaustion over Price-
Anderson claims jurisdiction. El Paso Natural Gas
Co. operated open uranium mines on Navajo Na-
tion lands. The suit was filed in the District Court
of the Navajo Nation, alleging severe injuries to
Neztsosie and others from exposure to radioactive
and other hazardous materials resulting from the
mine operation. The Supreme Court found that the
preemption provision of the Price–Anderson Act,287

which transforms into a federal action “any public
liability action arising out of or resulting from a
nuclear accident,” Section 2210(n)(2), applied to the
facts. The Court recognized that the Act “not only
gives a district court original jurisdiction over such
a claim…but provides for removal to a federal court
as of right if a putative Price-Anderson action is
brought in a state court.”288 However, the Act was
silent as to removal from tribal court, and the
Court found it implausible that this omission fa-
vored tribal court exhaustion:

We are at a loss to think of any reason that Congress
would have favored tribal exhaustion. Any general-
ized sense of comity toward non-federal courts is ob-
viously displaced by the provisions for preemption
and removal from state courts, which are thus ac-
corded neither jot nor tittle of deference…. The ap-

                                                          
284 Id. at 13–14.
285 Id. at 16, 17, 19.
286 526 U.S. 473, 119 S. Ct. 1430, 143 L. Ed. 2d 635

(1999).
287 42 U.S.C. § 2014(hh).
288 El Paso Natural Gas, 526 U.S. at 484.
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parent reasons for this congressional policy of imme-
diate access to federal forums are as much applicable
to tribal- as to state-court litigation. (Emphasis
added).289

The United States Court of Appeals for the Ninth
Circuit has required exhaustion in diversity cases
brought by Indian plaintiffs even if there are no
proceedings pending in tribal court.290

7. Full Faith and Credit/Comity on Judgments291

 The United States Constitution, Article IV, Sec-
tion 1, provides that each state shall give full faith
and credit to the “public Acts, Records, and judicial
Proceedings of every other state,” but by its terms
does not provide for full faith and credit to the
judgments of Indian tribes. The implementing
statute, 28 U.S.C. § 1738, provides that such “rec-
ords and judicial proceedings…shall have the same
full faith and credit in every court within the
United States and its Territories and Possessions
as they have by law or usage in the courts of such
State, Territory or Possession from which they are
taken.” Because Indian nations are not referenced
in the statute, the question is whether tribes are
“territories or possessions” of the United States
under the statute.

The United States Court of Appeals for the Ninth
Circuit, in Wilson v. Marchington,292 addressed this
question and whether, and under what circum-
stances, a tribal court tort judgment is entitled to
recognition in the United States courts. The court
noted that the “United States Supreme Court has
not ruled on the precise issue and its pronounce-
ments on collateral matters are inconclusive.”293

                                                          
289 Id. at 485–86.
290 Wellman v. Chevron U.S.A., 815 F.2d 577 (9th Cir.

1987); Crawford v. Genuine Parts Co., 947 F.2d 1405 (9th
Cir. 1991).

291 See generally CANBY, supra note 8, at 226–29;
DESKBOOK, supra note 16, at 147–50; Robert N. Clinton,
Comity & Colonialism: The Federal Courts’ Frustration of
Tribal/Federal Cooperation, 36 ARIZ. L. REV. 1 (2004).

292 127 F.3d 805 (9th Cir. 1997) (1998).
293 Marchington, 127 F.3d at 808. See CLINTON, supra

note 291, where Professor Clinton disagrees with the 9th
Circuit statement and states that “[u]ntil recently the
assumption that judgments of tribal courts of record were
entitled to full faith and credit went unquestioned,” at 13.
He goes on to point out that most of the early tribal courts
of record were located in the Indian Territory and deci-
sions of the Eighth Circuit Court of Appeals covered that
region, citing 8th Circuit Court decisions giving full faith
and credit to tribal judgment (e.g. Standley v. Roberts, 59
F.836, 845 (8th Cir. 1894), where the court noted: “judg-
ment of the courts of these [tribal] nations, in cases within
their jurisdiction, stand on the same footing [as] those of
the courts of territories of the Union and are entitled to

The court gave as an example, United States ex rel.
Mackey v. Coxe,294 where the court held the Chero-
kee Nation was a territory as that term was used in
a federal letters of administration statute. By con-
trast it cited New York ex rel. Kopel v. Bingham,295

where the court cited with approval Ex Parte
Morgan,296 in which the district court held that the
Cherokee Nation was not a “territory” under the
federal extradition statute. They noted that “State
courts have reached varied results, citing either
Mackey or Morgan as authority.”297

In consideration of this inconclusive status of the
law, the court was of the view that

the decisive factor in determining Congress’s intent
was the enactment of subsequent statutes which ex-
pressly extended full faith and credit to certain
tribal proceedings, believing that such “later legisla-
tive [enactments] can be regarded as a legislative in-
terpretation of an earlier act and ‘is therefore enti-
tled to great weight in resolving any ambiguities and
doubts.” [citations omitted].298

The court went on to note that

there are policy reasons which could support an ex-
tension of full faith and credit to Indian
tribes…which] are within the province of Congress

                                                                                   
the same full faith and credit.” Clinton also points out
that the Supreme Court has given “indication that,
‘Judgments of tribal courts, as to matters properly within
their jurisdiction, have been regarded in some circum-
stances as entitled to full faith and credit in other courts.’”
Santa Clara Pueblo v. Martinez, 436 U.S. 49, 66 n.21, 98
S. Ct. 1670, 1681, 56 L. Ed. 2d 106, 120 (1978).

294 59 U.S. 100, 103–04, 15 L. Ed. 299, 301 (1855).
295 211 U.S. 468, 474–75, 29 S. Ct. 190, 191–92, 53 L.

Ed. 286, 289 (1909).
296 20 F. 298, 305 (W.D. Ark. 1883).

 297 Id. at n.2.:

Compare Jim v. CIT Fin. Serv., 87 N.M. 362, 533 P.2d

751 (N.M. 1975) (citing Mackey and holding that tribes are

entitled to full faith and credit), and In re Buehl, 87 Wash.

2d 649, 555 P.2d 1334 (Wash. 1976) (citing CIT and con-

cluding that tribes are entitled to full faith and credit)

with Brown v. Babbitt Ford, Inc., 117 Ariz. 192, 571 P.2d

689 (Ariz. Ct. App. 1977) (citing Morgan and holding that

an Indian reservation is not a territory for purposes of full

faith and credit).
298 Id. at 808–09, citing the Indian Land Consolidation

Act, 25 U.S.C. §§ 2201–2211 (1983) (extending full faith
and credit for certain actions involving trust, restricted or
controlled lands), the Maine Indian Claims Settlement
Act, 25 U.S.C. § 1725(g) (1980) (requiring the Passama-
quoddy Tribe, the Penobscot Nation and the State of
Maine to “give full faith and credit to the judicial pro-
ceedings of each other”), and the Indian Child Welfare Act
of 1978, 25 U.S.C. §§ 1901 et seq. (Extending full faith and
credit to tribal custody proceedings).
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or the states, not this Court[,] concluding that “[f]ull
faith and credit is not extended to tribal judgments
by the Constitution or Congressional act, and we de-
cline to extend it judicially.”299

The court further concluded that

[i]n absence of a Congressional extension of full faith
and credit, the recognition and enforcement of tribal
judgments in federal court must inevitably rest on
principles of comity…[which] ‘is neither a matter of
absolute obligation, on the one hand, nor of mere
courtesy and good will, upon the other.’ Hilton v.
Guyot, 159 U.S. 113, 163–64, 40 L. Ed. 95, 16 S. Ct.
139 (1895).300

Recognizing that “the status of Indian tribes as
‘dependent domestic nations’ presents some unique
circumstances,” the court believed that “comity still
affords the best general analytical framework for
recognizing tribal judgments.”301 While believing
that the guiding principles of comity were provided
by Hilton and the Restatement (Third) of Foreign
Relations Law of the United States (1986), the court
concluded

that as a general principle, federal courts should rec-
ognize and enforce tribal judgments, [but] not if:

1. the tribal court did not have both personal and
subject matter jurisdiction; or

2. the defendant was not afforded due process of law.

In addition, a federal court may, in its discretion, de-
cline to recognize and enforce a tribal judgment on
equitable grounds, including the following circum-
stances:

1. the judgment was obtained by fraud;

2. the judgment conflicts with another final judg-
ment that is entitled to recognition;

3. the judgment is inconsistent with the parties’ con-
tractual choice of forum; or

4. recognition of the judgment, or cause of action
upon which it is based, is against public policy of the
United States or the forum state in which recogni-
tion of the judgment is sought.302

                                                          
299 Id., and n.3: See, e.g., OKLA. STAT. tit. 12, § 728 (per-

mitting the Supreme Court of the State of Oklahoma to
extend full faith and credit to tribal court judgments);
WIS. STAT. § 806.245 (granting full faith and credit to
judgments of Wisconsin Indian tribal courts); WYO. STAT.
ANN. § 5-1-111 (granting full faith and credit to judicial
decisions of the Eastern Shoshone and Northern Arapaho
Tribes of the Wind River Reservation). Montana has judi-
cially refused to extend full faith and credit to tribal or-
ders, judgments, and decrees. In re Day, 272 Mont. 170,
900 P.2d 296, 301 (Mont. 1995).

300 Id. at 809.
301 Id. at 810.
302 Id.

The court, commenting on due process, as that
term is employed in comity, observed that it

encompasses most of the Hilton factors, namely that
there has been opportunity for a full and fair trial
before an impartial tribunal that conducts the trial
upon regular proceedings after proper service or vol-
untary appearance of the defendant, and there is no
showing of prejudice in the tribal court or in the sys-
tem governing laws. Further, as the Restatement
(Third) noted, evidence “that the judiciary was
dominated by the political branches of government
or by an opposing litigant, or that a party was un-
able to obtain counsel, to secure documents or atten-
dance of witnesses, or to have access to appeal or re-
view, would support a conclusion that the legal
system was one whose judgments are not entitled to
recognition.” Restatement (Third) § 482 emt. b.303

The opinion went on to recognize that comity “does
not require that a tribe utilize judicial procedures
identical to those used in the United States
Courts…and that] [e]xtending comity to tribal
judgments is not an invitation for…unnecessary
judicial paternalism in derogation of tribal self-
governance.”304

Turning to the tribal court judgment under re-
view, the court found that it was not entitled to
recognition or enforcement “because the tribal court
lacked subject matter jurisdiction, one of the man-
datory reasons for refusing to recognize tribal court
judgment…Strate v. A-1 Contractors [citation omit-
ted].”305 The court noted that

this case mirrors the facts of Strate almost precisely:
it was an automobile accident between two individu-
als on a United States highway designed, built, and
maintained by the State of Montana, with no statute
or treaty authorizing the tribe to govern the conduct
of nonmembers on the highway…Thus, although the
parameters of the Strate holding are not fully de-
fined, its application to the specific circumstances of
this case precludes tribal court jurisdiction.306

The opinion concludes:

The principles of comity require that a tribal court
have competent jurisdiction before its judgment will
be recognized by the United States courts. Because
the tribal court did not have subject matter jurisdic-
tion over Marchington or Inland Empire Shows, Inc.,
Wilson’s judgment may neither be recognized nor en-
forced in the United States courts.307

Marchington urged the court to require reciprocal
recognition of judgments as an additional manda-
tory prerequisite, but the court declined to do so,
noting that “[t]he question of whether a reciprocity
requirement ought to be imposed on an Indian tribe

                                                          
303 Id. at 811.
304 Id.
305 Id. at 813.
306 Id. at 814–15.
307 Id. at 815.
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before its judgments may be recognized is essen-
tially a public policy question best left to the execu-
tive and legislative branches…[t]he fact that some
states have chosen to impose such a condition by
statute reinforces this conclusion….”308

Subsequent to Marchington, the United States
Court of Appeals for the Ninth Circuit, in Bird v.
Glacier Electric Coop.,309 addressed the issue of
whether the district court could give comity to a
tribal court judgment where the closing argument
of the successful plaintiff in tribal court included
numerous statements encouraging ethnic and ra-
cial bias of an all-tribal-member jury against a cor-
porate defendant that was owned and controlled by
persons who were not tribal members. The court
concluded “that the district court erred in giving
comity to recognize and enforce the tribal court
judgment here because, in view of the closing ar-
gument the tribal court proceedings offended due
process.”310

                                                          
308 Id. at 812, and n.6: “See, e.g,. S.D. Codified Laws § 1-

1-25(2)(b) (permitting South Dakota courts to recognize a
tribal judgment if the courts of that tribe recognize the
orders and judgments of the South Dakota courts); OKLA.
STAT. tit. 12, § 728(B) (allowing the Supreme Court of
Oklahoma to recognize tribal court judgments where the
tribal courts agree to grant reciprocity of judgment); WIS.
STAT. § 806.245(l)(e) (granting full faith and credit to
judgments if, inter alia, the tribe grants full faith and
credit to the judgments of Wisconsin courts); WYO. STAT.
ANN. § 5-1-111(a)(iv) (granting full faith and credit to the
Eastern Shoshone and Northern Arapaho Tribes if, inter
alia, the tribal court certifies that it grants full faith and
credit to the orders of judgments of Wyoming).

309 255 F.3d 1136 (9th Cir. 2000).
310 Id. at 138, 1152.

8. Sovereign Immunity of Tribes and Tribal
Officials311

a. The Doctrine of Tribal Immunity

The U.S. Supreme Court noted in its decision in
Oklahoma Tax Commission v. Citizen Band Pota-
watomi Indian Tribe of Oklahoma312 that “[a] doc-
trine of Indian tribal sovereign immunity was
originally enunciated by this Court, and has been
reaffirmed in a number of cases. Turner v. United
States, 248 U.S. 354, 358 (1919); Santa Clara
Pueblo v. Martinez, 436 U.S. 49, 58.” The Court’s
decision in Kiowa Tribe of Oklahoma v. Manufac-
turing Technologies, Inc.,313 reaffirmed the doctrine
in a suit for breach of contract involving off-
reservation commercial conduct of a tribal entity.
The suit was on a note signed by the chairman of
the tribe’s Industrial Development Commission, in
the name of the tribe. The note was for the pur-
chase from Manufacturing Technologies of corpo-
rate stock in Clinton–Sherman Aviation, Inc., and
contained no waiver of immunity by the tribe. The
Court noted that “[a]s a matter of federal law, an
Indian tribe is subject to suit only where Congress
has authorized the suit or the tribe has waived its
immunity…. [O]ur cases have sustained tribal im-
munity from suit without drawing a distinction
based on where the tribal activities occurred…[n]or
have we yet drawn a distinction between govern-
mental and commercial activities of a tribe [cita-
tions omitted].”314 The Court went on to express
                                                          

311 See generally DAVID E. WILKINS & K. TSIANINA

LOMAWAIMA, UNEVEN GROUND: AMERICAN INDIAN

SOVEREIGNTY AND FEDERAL LAW 217–48 (2001); CANBY,
supra note 8, at 95–104; Catherine T. Struve, Tribal Im-
munity and Tribal Courts, 36 ARIZ. ST. L. J. 137 (2004);
Gabriel S. Galanda, Arizona Indian Law: What You
Should Know, 39 ARIZ. ATTORNEY 24 (2003); Dao Lee
Bernardi-Boyle, State Corporations for Indian Reserva-
tions, 26 AM. INDIAN L. REV. 41 (2001–2002); Michael P.
O’Connell, 2000 Native American Law Symposium: Citi-
zen Suits Against Tribal Governments and Tribal Officials
Under Federal Environmental Laws, 36 TULSA L. J. 335
(2000); John F. Petoskey, Northern Michigan: Doing
Business with Michigan Indian Tribes, 76 MICH. BAR

JOUR. 440, 441–42 (1997); William V. Vetter, Doing Busi-
ness with Indians and the Three “S”es: Secretarial Ap-
proval, Sovereign Immunity, and Subject Matter Jurisdic-
tion, 36 ARIZ. L. REV. 169 (1994); Amelia A. Fogleman,
Sovereign Immunity of Indian Tribes: A Proposal for
Statutory Waiver for Tribal Businesses, 79 VA. L. REV.
1345 (1993).

312 498 U.S. 505, 509, 111 S. Ct. 905, 910, 112 L. Ed. 2d
1112, 1120 (1991).

313 523 U.S. 751, 118 S. Ct. 170, 140 L. Ed. 2d 981
(1998).

314 Id. at 754–55. Cf. McNally CPA’s & Consultants, S.C.
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doubt as to “the wisdom of perpetuating the doc-
trine,” noting that “tribal immunity extends beyond
what is needed to safeguard tribal self-
governance…[but] declin[ing] to revisit our case
law and choos[ing] to defer to Congress.”315

b. Immunity Covers Tribal Officials Acting in Official
Capacity

Tribal immunity extends to individual tribal offi-
cials acting in their representative capacity and
within the scope of their authority.316 An exception
to the immunity of tribal officials is invoked when
the complaint alleges that the named officer defen-
dants have acted outside the authority that the
sovereign is capable of bestowing, and suit may
proceed against them to determine that issue.317 In
addition, tribal sovereign immunity does not bar a
suit for prospective relief against tribal officers al-
legedly acting in violation of federal law.318 “Tribal
officials are not immune from suit to test the con-
stitutionality of the taxes they seek to collect.”319

                                                                                   
v. DJ Hosts, Inc., 2004 Wis. App. 221; 2004 Wis. App.
LEXIS 960 (2004) (suit by accounting firm for services for
Wisconsin for-profit corporation, DJ Hosts, prior to pur-
chase of 100 percent of corporate shares by The Ho-Chuck
Nation, where circuit court dismissed the action based on
tribal sovereign immunity. Held:  “We conclude that when
the sole facts are that an Indian tribe purchases all of the
shares of an existing for-profit corporation and takes con-
trol over the operations of the corporation, tribal immu-
nity is not conferred on the corporation.”). See also Ber-
nardi-Boyle, supra note 311, where the author states,
inter alia:

This article suggests that tribes can overcome the

stigma of instability and attract capital by conducting

business through corporations formed under state law. In

this way tribes can assure a fair deal to investors despite

their sovereign immunity, taxing power, and ability to es-

cape suits in non-tribal court systems. While multiple law

review articles have been written on this topic, few have

proposed ways in which the tribes themselves can elimi-

nate the immunity problem.

26 AM. INDIAN L. REV. 41, 42.
315 Kiowa, 523 U.S. at 758, 760. In Thomas v. Choctaw

Services Enterprise, 313 F.3d 910 (5th Cir. 2002), the
court of appeals held that a tribally owned enterprise was
not subject to liability under Title VII, the same as tribes.

316 United States v. Oregon, 657 F.2d 1009, 1012 n.8
(9th Cir. 1981); Hardin v. White Mountain Apache Tribe,
779 F.2d 476, 479–80 (9th Cir. 1985).

317 Tenneco Oil Co. v. The Sac and Fox Tribe of Indians,
725 F.2d 572, 574–75 (10th Cir. 1984).

318 Ariz. Pub. Serv. Co. v. Aspaas, 77 F.3d 1128, 1134
(9th Cir. 1995).

319 Big Horn County Elec. Coop. v. Adams, 219 F.3d 944,
954 (9th Cir. 2000), quoting Burlington N. R.R. Co. v.
Blackfeet Tribe Burlington.

The Court, in holding that sovereign immunity
does not extend to officials acting pursuant to an
allegedly unconstitutional statute, applied the rule
of Ex parte Young to tribal officials.320 In addition,
tribal officers may be sued if the suit is not related
to official duties.321

c. Waiver of Immunity

(1) Congressional Action Restricting Tribal Im-
munity.—Tribal immunity is subject to the superior
and plenary control of Congress, and it may be ab-
rogated by statute.322 But,“a waiver of sovereign
immunity ‘cannot be implied but must be une-
quivocally expressed,’”323 and “courts should ‘tread
lightly in the absence of clear indications of legisla-
tive intent’ when determining whether a particular
federal statute waives tribal sovereign immu-
nity.”324 In Public Service Company of Colorado v.
Shoshone–Banock Tribes, the court found that the
Hazardous Materials Transportation Act
(HMTA),325 by its terms, “clearly contemplates that
Indian tribes may be sued in court if they enact
regulations that are alleged to be preempted by the

                                                          
320 O’Connell, supra note 311 at 399 cites Ex Parte

Young, 209 U.S. 123, 28 S. Ct. 441, 52 L. Ed. 714 (1908),
as providing a

long-recognized exception to sovereign immunity by suit

against government officials [that] requires an allegation

made competently and in good faith that a government of-

ficial, purportedly acting on behalf of the government he or

she serves, acted outside of lawful authority of the sover-

eign and therefore in his or her individual capacity in vio-

lation of a federal law or constitutional provision.

See also CHARLES ALAN WRIGHT, THE LAW OF FEDERAL

COURTS 287–95 (4th ed. 1983), providing a valuable dis-
cussion of Ex parte Young and stating, inter alia, that:
“There is no doubt that the reality is as [dissenting] Jus-
tice Harlan stated it, and that everyone knew that the
Court was engaging in fiction when it regarded the suit as
one against an individual named Young rather than
against the state of Minnesota,” (at 289). Wright goes on
to note at 292 that: “[F]or half a century Congress and the
Court have vied in placing restrictions on the doctrine
there announced. Yet this case, ostensibly dealing only
with the jurisdiction of the federal courts, remains a
landmark in constitutional law.”

321 Puyallup Tribe, Inc. v. Dep’t of Game, 433 U.S. 165,
171–73, 97 S. Ct. 2616, 2621, 53 L. Ed. 2d 667, 674 (1977).

322 Santa Clara Pueblo v. Martinez, 436 U.S. 49, 56–58,
98 S. Ct. 1670, 1676–77, 56 L. Ed. 2d 106, 114–15 (1978).

323 Id. at 58.
324 Pub. Serv. Co. of Colo. v. Shoshone-Bannock Tribes,

30 F.3d 1203, 1206 (9th Cir. 1994), quoting N. States
Power Co. v. Prairie Island Mdewakanton Sioux Indian
Cmty., 991 F.2d 458, 462 (8th Cir. 1993).

325 49 U.S.C. §§ 1801 et seq. (now 49 U.S.C. §§ 5101 et
seq.)
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HMTA…[and] therefore necessarily abrogates the
tribes’ immunity from suit.”326 Tribes are also sub-
ject to suit in federal court under the citizen suit
provisions of the Resource Conservation and Re-
covery Act (RCRA).327 In addition, suits are author-
ized against tribes under the whistleblower provi-
sions of the Safe Drinking Water Act.328 However,
the ADA has been held not to waive tribal immu-
nity “because it contains no terms indicating an
intent to permit suits against tribes.”329

(2) Express Waiver.—The Supreme Court’s deci-
sion in Three Affiliated Tribes of Fort Berthold Res-
ervation v. Wold Engineering, P.C.,330 held that
North Dakota could not require a tribe’s blanket
waiver of sovereign immunity as a condition for
permitting the tribe to sue private parties in state
court, finding that condition “unduly intrusive on
the Tribe’s common law sovereign immunity.”331 So
tribal immunity is a matter of federal law and is
not subject to diminution by the states.332 But, while
Kiowa reaffirmed the doctrine of tribal immunity, it
also reaffirmed that such immunity could be volun-
tarily waived by the tribe.333 The Court’s decision in
C & L Enterprises, Inc v. Citizen Band Potawatomi
Indian Tribe334 addressed the question of whether
the tribe had waived its immunity from suit in
state court when it expressly agreed to arbitrate
disputes with C & L in accordance with a standard
contractual arbitration clause.335 The Court, while

                                                          
326 Id. at 1206–07.
327 Blue Legs v. U.S. Bureau of Indian Affairs, 867 F.2d

1094 (8th Cir. 1989).
328 Osage Tribal Council v. U.S. Dep’t of Labor, 187 F.3d

1174, 1181 (10th Cir. 1999).
329 Fla. Paraplegic Ass’n v. Miccosukee Tribe of Fla., 166

F.3d 1126 (11th Cir. 1999).
330 476 U.S. 877, 106 S. Ct. 2305, 90 L. Ed. 2d 881

(1986).
331 Id. at 891.
332 Kiowa, 523 U.S. at 756.
333 Id. at 754.
334 532 U.S. 411, 121 S. Ct. 1589; 149 L. Ed. 2d 623

(2001).
335 See Citizen Band, 532 U.S. at 414–15: The Tribe en-

tered into a contract with C & L for installation of a roof
on a building owned by the Tribe. The building was not on
the Tribe’s reservation or on land held by the federal gov-
ernment in trust for the Tribe. The contract was a stan-
dard form agreement copyrighted by the American Insti-
tute of Architects, proposed by the Tribe and its architect.
The arbitration clause in question provided:

All claims or disputes between the Contractor and the

Owner arising out of or relating to the Contract, or the

breach thereof, shall be decided by arbitration in accor-

dance with the Construction Industry Arbitration Rules of

the American Arbitration Association currently in effect

unless the parties mutually agree otherwise…. The award

noting that “to relinquish its immunity, a tribe’s
waiver must be ‘clear[,]’…”336 was “satisfied that the
Tribe in this case has waived, with the requisite
clarity, immunity from the suit C & L brought to
enforce its arbitration award.”337 The Court rejected
the tribe’s insistence that express words of waiver
were required, citing with approval Sokaogon Gam-
ing Enterprise Corp. v. Tushie-Montgomery Associ-
ates, Inc. 338 (clause requiring arbitration of contrac-
tual disputes and authorizing entry of judgment
upon arbitral award “in any court having jurisdic-
tion thereof” expressly waived tribe’s immunity).

(3) Waiver by Tribal Corporations.—The Court of
Appeals for the Ninth Circuit in its decision in
American Vantage Companies, Inc. v. Table Moun-
tain Rancheria339 noted that there is a historical
connection between waiver of immunity and incor-
poration of Indian tribes. Enactment of Section 17
of the IRA gave tribes the power to incorporate.
This was “done so in part to enable tribes to waive
sovereign immunity, thereby facilitating business
transactions and fostering tribal economic devel-
opment and independence. See Mescalero Apache
Tribe v. Jones, 411 U.S. 145, 93 S. Ct. 1267, 157, 36
L. Ed. 2d 114 (1973).” But “[a] tribe that elects to
incorporate does not automatically waive its tribal
sovereign immunity by doing so.”340 Canby points
out that many of the corporate charters under the
Act conferred the power to “sue and be sued,” but
“[a] majority of courts, however, has held that a

                                                                                   
rendered by the arbitrator or arbitrators shall be final, and

judgment may be entered upon it in accordance with appli-

cable law in any court having jurisdiction thereof.

The American Arbitration Association Rules provide
that “Parties to these rules shall be deemed to have con-
sented that judgment upon the arbitration award may be
entered in any federal or state court having jurisdiction
thereof.” The contract included a choice-of-law clause,
providing; “The contract shall be governed by the law of
the place where the Project is located.” Oklahoma has
adopted a Uniform Arbitration Act, which instructs that
“the making of an agreement…providing for arbitration in
this state confers jurisdiction on the court to enforce the
agreement under this act and to enter judgment on an
award thereunder.” OKLA. STAT. tit. 15, § 802B. The Act
defines “court” as “any court of competent jurisdiction in
this state.”

336 Okla. Tax Comm’n v. Citizen Band Potawatomi Tribe
of Okla., 498 U.S. 505, 509, 112 L. Ed. 2d 1112, 111 S. Ct.
905 (1991).

337 Id. at 418.
338 86 F.3d 656, 660 (7th Cir. 1996).
339 292 F.3d 1091, 1098 (2002).
340 Id. at 1099. See Parker Drilling, 451 F. Supp. at

1136; see also Ransom v. St. Regis Mohawk Educ. U.
Cmty. Fund, 86 N.Y.2d 553, 658 N.E.2d 989, 994–95, 635
N.Y.S.2d 116 (N.Y. 1995). CANBY, supra note 8, at 94–95.
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mere ‘sue and be sued’ clause does not constitute a
waiver.”341 “Similarly, incorporation of a tribal sub-
entity under state laws enabling corporations to
sue and be sued does not waive immunity. Ransom,
[supra]….”342

d. Tribal Issues with State Sovereign Immunity

(1) Eleventh Amendment Immunity.—In United
States v. Minnesota,343 the U.S. Supreme Court held
that the United States had standing to sue on be-
half of Indian tribes as guardians of the tribe’s
rights, and that, since “the immunity of the State is
subject to the constitutional qualification that she
may be sued in this Court by the United States,” no
Eleventh Amendment bar would limit the United
States’ access to federal courts for that purpose.
But as to Indian tribes suing states, the Supreme
Court decision in Blatchford v. Native Village of
Noatak344 held that the Eleventh Amendment bars
such suits without the state’s consent.345 The Court
rejected the argument that 28 U.S.C. § 1362
(granting district courts original jurisdiction to
hear all civil actions brought by Indian tribes) ab-
rogated state sovereign immunity. 346

Congress passed IGRA in 1988, pursuant to the
Indian Commerce Clause, to provide a statutory
basis for the operation and regulation of gaming by

                                                          
341 CANBY, supra note 8, at 102. See, e.g., Garcia v. Ak-

wesasne Housing Auth., 268 F.3d 76, 86–87 (2d Cir.
2001); Ninegret Dev. Corp. v. Narragansett Indian
Wetuomuck Housing Auth., 207 F.3d 21, 29–30 & n.5 (1st
Cir. 2000); Dillon v. Yankton Sioux Tribe Housing Auth.,
144 F.3d 581 (8th Cir.1998).

342 CANBY, supra note 8, at 102.
343 270 U.S. 181, 46 S. Ct. 298, 70 L. Ed. 539 (1926).
344 501 U.S. 775, 111 S. Ct. 2578, 1115 L. Ed. 2d 696

(1991).
345 The Eleventh Amendment provides as follows: “The

Judicial power of the United States shall not be construed
to extend to any suit in law or equity, commenced or
prosecuted against one of the United States by Citizens of
another State, or by Citizens or Subjects of any Foreign
State.”
The Blatchford Court commented at 501 U.S. 779, that:

Despite the narrowness of its terms, since Hans v. Lou-

isiana, 134 U.S. 1, 33 L. Ed. 842, 10 S. Ct. 504 (1890), we

have understood the Eleventh Amendment to stand not so

much for what its says, but for the presupposition of our

constitutional structure which it confirms: that the States

entered the federal system with their sovereignty intact;

that the judicial authority in Article III is limited by this

sovereignty, [citations omitted] and that a State will there-

fore not be subject to suit in federal court unless it has

consented to suit, either expressly or in the “plan of the

convention” [citations omitted].
346 Blatchford, 501 U.S. at 787.

Indian tribes.347 The Act provided in Sec-
tion 2710(d)(1) that class III gaming must, inter
alia, be conducted in conformance with a tribal–
state compact. Section 2710(d)(7) provided that a
tribe could bring an action in federal court against
the state for refusal to bargain in good faith for a
state–tribal gaming compact. The Supreme Court
decision in Seminole Tribe of Florida v. Florida348 in-
volved a suit to compel negotiations under that
provision of IGRA. The State of Florida’s motion to
dismiss on the ground of sovereign immunity was
dismissed by the District Court, and the Court of
Appeals for the Eleventh Circuit dismissed the
Tribe’s appeal. The Supreme Court granted certio-
rari, affirming the Eleventh Circuit’s dismissal of
the Tribe’s suit. Chief Justice Rehnquist, writing
for the majority in a five to four decision, agreed
that “Congress clearly intended to abrogate the
State’s sovereign immunity through § 2710(d)(7)[,]”
but held that the Eleventh Amendment prevents
Congress from authorizing suits by Indian tribes
pursuant to the Indian Commerce Clause and that
Ex parte Young may not be used to enforce Sec-
tion 2710(d)(3) against a state official.349

A year later the Court rendered another decision
involving the doctrine of Ex parte Young, in the
case of Idaho v. Coeur d’ Alene Tribe of Idaho,350

again illustrating its careful balancing and accom-
modation of state interests when determining
whether the Young exception applies in a given
case, particularly where there is a state judicial
remedy available. The case involved an action by a
tribe alleging ownership in the submerged lands
and the bed of Lake Coeur d’Alene and various of
its navigable tributaries and effluents (submerged
lands) lying within the original boundaries of the
Coeur d’Alene Reservation within the State of

                                                          
347 25 U.S.C. § 2702.
348 517 U.S. 44, 116 S. Ct. 1114, 130 L. Ed. 2d 878

(1996).
349 Id. at 53–75. Chief Justice Rehnquist stated:

The situation presented here, however, is sufficiently

different from that giving rise to the traditional Ex parte

Young action so as to preclude the availability of that doc-

trine…. Here, of course, we have found that Congress does

not have authority under the Constitution to make a State

suable in federal court under § 2710(d)(7). Nevertheless,

the fact that Congress chose to impose upon the State a li-

ability which is significantly more limited than would be

the liability imposed upon the state officer under Ex parte

Young strongly indicates that Congress had no wish to

create the latter under § 2710(d)(3).

At 1132–33.

350 521 U. S. 261, 117 S. Ct. 2028, 138 L. Ed. 2d 438
(1997).
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Idaho. The Tribe sought, inter alia, a declaratory
judgment establishing its entitlement to the exclu-
sive use and occupancy and the right to quiet en-
joyment of the submerged lands. The District Court
found that the Eleventh Amendment barred all
claims against the State and its agencies and offi-
cials, but the Ninth Circuit, while agreeing on the
Eleventh Amendment bar, found that the doctrine
of Ex parte Young was applicable and allowed the
claims for declaratory and injunctive relief against
the officials to proceed insofar as they sought to
preclude continuing violations of federal law. The
Supreme Court readily affirmed that, as to the
State, the suit was barred based upon Eleventh
Amendment sovereign immunity, citing Blatch-
ford.351 Turning to the availability of the Ex parte
Young exception, the Court stated that “[w]e do not
then, question the continuing validity of the Ex
parte Young doctrine,”352 but in providing extensive
analysis of the doctrine, the Court noted:

Today…it is acknowledged that States have real and
vital interests in preferring their own forum in suits
brought against them, interest that ought not to be
disregarded based upon a waiver presumed in law
and contrary to fact. See e.g., Edelman v. Jordan,
415 U.S. 651, 673, 39 L. Ed. 2d 662, 94 S. Ct. 1347
(1974). In this case, there is neither warrant nor ne-
cessity to adopt the Young device to provide an ade-
quate judicial forum for resolving the dispute be-
tween the Tribe and the State. Idaho’s courts are
open to hear the case, and the State neither has nor
claims immunity from their process or their binding
judgment.353

The Court continued: “Our recent cases illustrate a
careful balancing and accommodation of state in-
terests when determining whether the Young ex-
ception applies in a given case…[t]his case-by-case
approach to the Young doctrine has been evident
from the start.”354 The Court went on to find the Ex
parte Young exception inapplicable, holding that
“[t]he dignity and status of its statehood allows
Idaho to rely on its Eleventh Amendment immunity
and insist upon responding to these claims in its
own courts, which are open to hear and determine
the case.”355

(1) State Immunity in Tribal Court.—Eleventh
Amendment immunity was not an issue in State of
                                                          

351 Id. at 261, 268–69, citing Blatchford at 501 U.S. 775,
782, where the Court said “we reasoned that the States
likewise did not surrender their immunity for the benefit
of the tribes. Indian tribes, we therefore concluded, should
be accorded the same status as foreign sovereigns, against
whom States enjoy Eleventh Amendment immunity.”

352 Id. at 269.
353 Id. at 274.
354 Id. at 278–80.
355 Id. at 287–88.

Montana v. Gilham,356 where the Court of Appeals
for the Ninth Circuit addressed the question of
whether the State of Montana may be subject to a
tort action in Blackfeet Tribal Court. The suit in-
volved the fatal injury of the decedent’s daughter, a
tribal member, when the car in which she was a
passenger struck a permanently anchored highway
sign at the intersection of U.S. Highways 2 and 89
within the external boundaries of the Blackfeet
Indian Reservation in Montana. The mother, Toni
Gilham, brought an action against the driver of the
car, who was intoxicated at the time of the acci-
dent, and the State of Montana in Blackfeet Tribal
Court, alleging negligent design, construction, and
maintenance of the intersection. Montana filed a
motion to dismiss for lack of jurisdiction, based
upon sovereign immunity. The tribal court denied
the motion and the case proceeded to trial, result-
ing in a judgment against the driver and Montana
for $280,000.357 Appeals by Montana to the Black-
feet Court of Appeals and the Blackfeet Supreme
Court on the immunity issue were not successful.
These courts found that Article II, Section 18, of
the Montana Constitution waived Montana’s im-
munity from suit in the tribal courts.358 Montana
filed suit in U.S. District Court challenging tribal
court jurisdiction and seeking an injunction against
further proceedings. The district court granted
summary judgment and injunctive relief to Mon-
tana, denying Gilham’s cross-motion for summary
judgment. The court held that Article II, Section
18, of the Montana Constitution did not waive im-
munity for suit in tribal court since it only waives
Montana’s immunity in state courts.359

The Ninth Circuit decision initially noted that
“any limitation on tribal court authority to enter-
tain a suit against a State must arise from a source
other than direct application of the Eleventh
Amendment or congressional act.” The court then
concluded “that the States have retained their his-
toric sovereign immunity from suits by individuals
and that nothing in the inherent retained powers of
tribes abrogates that immunity.”360 The court dis-
tinguished the decision in Nevada v. Hall 361 (hold-
ing that sovereign immunity did not prevent Cali-

                                                          
356 133 F.3d 1133 (1997).
357 Id. at 1134.
358 Id. at 1135. MONT. CONST. art II, § 18 provides:

“State subject to suit. The state, counties, cities, towns,
and all other local governmental entities shall have no
immunity from suit for injury to a person or property,
except as may be specifically provided by law by a 2/3 vote
of each house of the legislature.”

359 Gilham, 133 F.3d at 1135.
360 Id. at 1136–37.
361 440 U.S. 410, 411–12, 99 S. Ct. 1182, 1183–84, 59 L.

Ed. 2d 416, 419 (1979).



3-38

fornia residents injured in an automobile accident
with an employee of the University of Nevada from
suing the State of Nevada in California state
courts) on the basis that Gilham’s suit directly im-
plicated the exercise of Montana’s sovereign func-
tions, a factor not involved in Nevada v. Hall,
which was simply a respondeat superior case.362 The
court then turned to the issue of whether Montana
had waived immunity to suit in tribal court. The
court reviewed the rationale of several decisions
that found that a state’s waiver of immunity in its
own courts did not constitute a waiver of its Elev-
enth Amendment immunity from suit in federal
courts. The court then held that

[f]or similar reasons, Montana has not waived its
immunity from suit in tribal court…. [I]ndeed, given
the standard to find a waiver, the only reasonable
construction of the language of Article II, § 18 is that
Montana has consented to suit only in its own state
courts. See, e.g. Holladay v. Montana, 506 F. Supp.
1317, 1321….363

The court went on to note that “under the cir-
cumstances presented in this case, where the tribal
courts lack jurisdiction because of Montana’s sover-
eign immunity, state court jurisdiction would be
proper.”364 The court declined to address whether
agents of a state may be sued in tribal court or
whether states may be subject to a contract suit in
tribal court, limiting its holding to the facts pre-
sented by this case.365

9. Criminal Jurisdiction366

a. General

While jurisdictional lines regarding crimes com-
mitted in Indian country are more or less settled,
jurisdictional disputes on Indian reservations often
involve questions of overlapping federal, state, and
tribal jurisdiction.367 The following terse comment is
pertinent:

                                                          
362 Gilham at 133 F.3d at 1137–38.
363 Id. at 1139.
364 Id. at n.6.
365 Id. at 1140 n.8.
366 See generally CANBY, supra note 8, at 124–84; Ver-

noica L. Bowen, The Extent of Indian Regulatory Authority
Over Non-Indian: South Dakota v. Bourland, 27
CREIGHTON L. REV. 605, 612–15, 631–34 (1994); Peter
Fabish, The Decline of Tribal Sovereignty: The Journey
from Dicta to Dogma in Duro v. Reina, 66 WASH. L. REV.
567 (1994); DESKBOOK, supra note 16, at 84–97; PEVAR,
supra note 8, at 129–53.

367 State of Washington v. Schmuck, 121 Wash. 2d 373,
380; 850 P.2d 1332, 1335 (1993), citing F. COHEN,
FEDERAL INDIAN LAW, ch. 6 (1982); Falling Through the
Cracks After Duro v. Reina: A Close Look at a Jurisdic-
tional Failure, 15 PUGET SOUND L. REV. 229, 230–35

Law enforcement in Indian Country is a complicated
matter. On most Indian reservations federal, state,
and tribal governments all have a certain amount of
authority to prosecute and try criminal offenses.
This jurisdictional maze results from a combination
of Congressional enactment, judge-made law, and
the principle of inherent tribal sovereignty. Thus a
determination of who has authority to try a particu-
lar offense depends upon a multitude of factors: the
magnitude of the crime, whether the perpetrator or
the victim is an Indian or a non-Indian, and whether
there are any statutes ceding jurisdiction over cer-
tain portions of Indian Country from one sovereign
to another.368

b. P. L. 280369

As previously discussed at Section III.C.6, one of
the legislative products of the termination policy
was the enactment in 1953 of P.L. 83-280, 67 Stat.
588, mandatorily delegating extensive civil and
criminal jurisdiction over Indian country to five
states (California, Minnesota, Nebraska, Oregon,
and Wisconsin), with a sixth mandatory state
(Alaska) added in 1958. P.L. 280, Section 7, gave all
other states the option of assuming such jurisdic-
tion. Nine states chose to assume either total or
partial jurisdiction (Arizona, Florida, Idaho, Iowa,
Montana, Nevada, North Dakota, Utah and Wash-
ington).370 A 10th state, South Dakota, attempted to
assume jurisdiction in 1966, but only over high-
ways. This action was invalidated by the Eighth
Circuit Court, and therefore the state has no P.L.
280 jurisdiction.371 ICRA372 amended P.L. 280 in two
important aspects. First, as to optional states ac-
quiring new civil or criminal jurisdiction, Congress
imposed as a condition of approval that there be
tribal consent based upon a positive vote of a ma-

                                                                                   
(1991).

368 David H. Getches, Daniel M. Rosenfelt, Charles F.
Wilkinson, CASES AND MATERIALS ON FEDERAL INDIAN

LAW (1979), quoting T. Vollmann, Criminal Jurisdiction
in Indian Country: Tribal Sovereignty and Defendants’
Rights in Conflict, 22 KAN. L. REV. 387 (1974).

369 See generally CANBY, supra note 8, at 232–58; Arthur
F. Foerster, Divisiveness and Delusion: Public Law 280
and the Evasive Criminal/Regulatory Distinction, 46
UCLA L. REV. 1333 (1999); Carole Goldberg, Public Law
280: The Limits of State Jurisdiction over Reservation
Indians, 22 UCLA L. REV. 535 (1975); PEVAR, supra note
8, at 129–53.

370 PEVAR, supra note 8, at 116–17.
371 Rosebud Sioux Tribe v. South Dakota, 900 F.2d 1164

(8th Cir. 1990). For an analysis of this case, see Keith
Cable, Rosebud v. South Dakota: How Does Tribal Sover-
eignty Affect the Determination of State Jurisdiction on
Reservation Highways?, 36 S.D. L. REV. 400 (1991).

372 82 Stat. 73 (Title II–Rights of Indians; Civil Rights
Act of 1968. Pub. L. No. 90-284).
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jority of the tribe’s members.373 At this time no tribe
has granted such consent. Secondly, Congress
authorized the federal government “to accept a ret-
rocession by any State of all or any measure of the
criminal or civil jurisdiction” previously granted.374

Six states have retroceded jurisdiction over tribes,
in whole or in part (Minnesota, Nebraska, Nevada,
Oregon, Washington, and Wisconsin).375

The Supreme Court’s decision in Bryan v. Itasca
County, Minnesota376 noted that the

provision for state criminal jurisdiction over offenses
committed by or against Indians on the reservations
was the central focus of Pub. L. 280…§ 2 of the Act,
…[but] [i]n marked contrast in the legislative history
is the virtual absence of expression of congressional
policy or intent respecting § 4's grant of civil jurisdic-
tion to the States.

The civil authority granted by Section 4 is over
“civil causes of action,” but the Bryan Court held
that this was limited to adjudicatory jurisdiction:

[T]he consistent and exclusive use of the terms “civil
causes of action,” “[arising] on,” “civil laws…of gen-
eral application to private persons or private prop-
erty,” and “[adjudication],” in both the Act and its
legislative history virtually compels our conclusion
that the primary intent of § 4 was to grant jurisdic-
tion over private civil litigation involving reservation
Indians in state court.377

Thus, the Bryan decision limited the civil grant of
P.L. 280, Section 4, to adjudication of private civil
cases involving Indians in state court, but held that
it did not grant general civil regulatory authority.378

This Bryan principle has significant impacts on
state efforts to regulate certain conduct, including
motor vehicle violations, which will be discussed in
paragraph 3.

c. State Criminal/Prohibitory Versus
Civil/Regulatory under P.L. 280

The U.S. Supreme Court would approve and fur-
ther clarify the Bryan principle in California v.
Cabazon Band of Mission Indians,379 a case involv-
ing the attempt by the State of California and Riv-
erside County, California, to regulate gambling
(bingo and draw poker) on the reservations of the
Cabazon and Morongo Bands of Mission Indians.
There the Supreme Court found that

                                                          
373 25 U.S.C. §§ 1322, 1326.
374 25 U.S.C. § 1323(a).
375 PEVAR, supra note 8, at 118.
376 426 U.S. 373, 380, 96 S. Ct. 2102, 2107, 48 L. Ed. 2d

710, 716 (1976).
377 Id. at 385.
378 Id. at 385, 388–90.
379 480 U.S. 202, 107 S. Ct. 1083, 94 L. Ed. 244 (1987).

when a State seeks to enforce a law within an Indian
reservation under the authority of Pub. L. 280, it
must be determined whether the law is criminal in
nature, and thus fully applicable to the reservation
under § 2, or civil in nature, and applicable only as it
may be relevant to private civil litigation in state
court.380

The Court noted with approval the Ninth Circuit
Court of Appeals’ use of a distinction between state
“criminal/prohibitory” laws and state “civil/ regula-
tory” laws, which it had used in an earlier decision
to apply what it thought to be the civil/criminal
dichotomy drawn in Bryan:381

[I]f the intent of a state law is generally to prohibit
certain conduct, it falls within Pub. L. 280's grant of
criminal jurisdiction, but if the state law generally
permits the conduct at issue, subject to regulation, it
must be classified as civil/regulatory and Pub. L. 280
does not authorize its enforcement on an Indian res-
ervation. The shorthand test is whether the conduct
at issue violates the State’s public policy.382

The Court concluded:

We are persuaded that the prohibitory/regulatory
distinction is consistent with Bryan’s construction of
Pub. L. 280. It is not a bright-line rule…. In light of
the fact that California permits a substantial
amount of gambling activity, including bingo, and
actually promotes gambling through its state lottery,
we must conclude that California regulates rather
than prohibits gambling in general and bingo in par-
ticular…. But that an otherwise regulatory law is
enforceable by criminal as well as civil means does
not necessarily convert it into a criminal law…. Ac-
cordingly, we conclude that Pub. L. 280 does not
authorize California to enforce Cal. Penal Code Ann.
§ 326.5 (West Supp. 1987) within the Cabazon and
Morongo Reservations…. Nor does Pub. L. 280
authorize the county to apply its gambling ordi-
nances to the reservations.383

                                                          
380 Id. at 208.
381 See Barona Group of Capitan Grande Band of Mis-

sion Indians, San Diego County, Cal. v. Duffy, 694 F.2d
1185 (1982), which also involved applicability of § 326.5 of
the California Penal Code to Indian reservations.

382 Bryan, 426 U.S. at 209.
383 Id. at 210–11, n.11. Foerster, supra note 369 at 1359,

considers Cabazon to be ineffective:

The Criminal/regulatory test set forth in Cabazon and

the factors upon which courts have come to rely are inef-

fective in distinguishing between criminal and regulatory

laws. Cases involving essentially the same laws are re-

solved differently because of arbitrary and irrelevant dis-

tinctions. Often, the different outcomes are based on the

importance of the law to the state rather than on any

meaningful analysis about the criminal nature of the stat-

ute.

But see San Manual Indian Bingo and Casino, 341
NLRB No. 138, at 1055 (2004), where the NLRB over-
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(1) State Traffic and Motor Vehicle Statutes.—
The following cases dealing with whether a state
statute is criminal/prohibitory or civil/regulatory
are instructive:
• In County of Vilas v. Chapman,384 the Supreme
Court of Wisconsin relied on the analysis and prin-
ciples established in Rice v. Rehner385 in holding
that Vilas County, Wisconsin, had jurisdiction to
enforce a noncriminal traffic ordinance against a
member of the Lac du Flambeau Bank of Lake Su-
perior Chippewa Indians for an offense occurring
on a public highway within the boundaries of a res-
ervation. The State Supreme Court went through a
three-step process as outlined in Rice:

1. Deciding whether the tribe had a tradition of
tribal self-government in the area of traffic regula-
tion on Highway 47 within the reservation;386

2. Evaluating the balance of federal, state, and
tribal interest in the regulation of Highway
No. 47;387 and
3. Determining whether the federal government
had preempted state jurisdiction to regulate High-
way 47 within the Lac du Flambeau Reservation.388

The Wisconsin Court, while noting that it had
found a tradition of traffic regulation by the
Menominee Tribe in an earlier case, found in
marked contrast that the Lac du Flambeaus had no
motor vehicle code in effect at the time of the of-
fense, and therefore no tradition of self-government
in this area. In balancing the federal, state, and
tribal interest, the Supreme Court of Wisconsin
found that the State had a dominant interest in
regulating traffic on Highway 47 against both Indi-
ans and other users of public highways.

• In Confederated Tribes of the Colville Reserva-
tion v. Washington,389 the tribe sought to prohibit
the State of Washington from enforcing its traffic
laws on public roads within the tribe’s reservation.

                                                                                   
turned longstanding previous policy and held that gaming
facility tribally owned and within confines of reservation
was subject to NLRB jurisdiction. Contrast this case with
Yukon Kuskokwin Health Corp. v. Int’l Bhd. of Team-
sters, Local 959, 341 NLRB 139, at 1075 (2004), where the
Board found no NLRB jurisdiction in Alaska Native
health facility. Arguably, one distinction in these cases is
that while in both situations there were many non-tribal
member employees, unlike the gaming facility only Alaska
Natives could utilize the health facility.

384 122 Wis. 2d 211, 361 N.W.2d 699 (Wis. 1985).
385 463 U.S. 713, 103 S. Ct. 329, 77 L. Ed. 2d 961 (1983).
386 Chapman, 361 N.W. at 702.
387 Id.
388 Id. at 702–03.
389 938 F.2d 146 (9th Cir. 1991).

In 1979, the state legislature had “decriminalized”
several traffic offenses, including speeding, and
designated each as a “traffic infraction”: “a traffic
infraction may not be classified as a criminal of-
fense.”390 The Washington State courts had found a
traffic infraction not to be a felony or misde-
meanor.391 The court noted that while “speeding
remains against the state’s public policy, Cabazon
teaches that this is the wrong inquiry [that] Caba-
zon focuses on whether the prohibited activity is a
small subset or facet of a larger, permitted activ-
ity… or whether all but a small subset of a basic
activity is prohibited.”392 The Court of Appeals held
that “speeding is but an extension of driving—the
permitted activity–which occasionally is incident to
the operation of a motor vehicle,” concluding that
“RCW Ch. 46.63 should be characterized as a civil,
regulatory law…[which] the state may not as-
sert…over tribal members on the Colville reserva-
tion.”393 Noteworthy are these comments by the
court relative to tribal traffic codes:

Indian sovereignty and the state’s interest in dis-
couraging speeding are both served by our decision
here: the Tribes have enacted a traffic code, employ
trained police officers, and maintain tribal courts
staffed by qualified personnel to deal with criminal
traffic violations. The Tribes are willing and able to
enforce their own traffic laws against speeding driv-
ers and even to commission Washington state patrol
officers to assist them.394

• Germaine v. Circuit Court for Vilas County,
Wis.395 A habeas corpus proceeding was held fol-
lowing the conviction in state court of Germaine, an
enrolled member of the Lac du Flambeau Band of
Lake Superior Chippewa Indians, for operating his
motor vehicle on a state highway within the reser-
vation after his driver’s license had been revoked
for the fourth time. The fourth conviction carried a
mandatory minimum jail sentence of 60 days as
well as a minimum fine of $1,500.396 Germaine
challenged Wisconsin’s jurisdiction under P.L. 280
to enforce its traffic laws on the reservation. The
court, in upholding the dismissal of the writ of ha-
beas corpus, relied on the “shorthand test” of Caba-
zon to determine whether the conduct at issue vio-
lated the State’s public policy:

The State of Wisconsin seeks to protect the lives and
property of highway users from all incompetent, in-
capacitated, and dangerous drivers anywhere on its

                                                          
390 WASH. REV. CODE § 46.63.020.
391 Confederated Tribes, 938 F.2d at 148.
392 Id. at 149.
393 Id.
394 Id.
395 938 F.2d 75 (7th Cir. 1991).
396 WIS. STAT. § 343.44(1)-(2).
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highways on a reservation or off. A clear and manda-
tory criminal penalty is imposed to enforce its prohi-
bition. This is public policy enforcement of high or-
der. The state’s public policy in enforcing this
criminal penalty and deterring dangerous drivers
does no violence to any tribal vehicle regulation
which the tribe enforces…. Congress has made it
plain that Wisconsin can enforce its criminal laws on
reservations. That is all Wisconsin is doing.397

• State of Minnesota v. Stone.398 Members of the
White Earth Band of Chippewa Indians were cited
for the following violations of Minnesota’s traffic
and driving-related laws: no motor vehicle insur-
ance and no proof of insurance; driving with an
expired registration; driving without a license;
driving with an expired license; speeding; no seat
belt; and failure to have child in child-restraint
seat. The district court dismissed these charges for
lack of jurisdiction under P.L. 280 because the traf-
fic and driving-related laws at issue were
civil/regulatory rather than criminal/prohibitory.
The Minnesota Supreme Court affirmed399 and
adopted a two-step approach to applying the Caba-
zon test for Minnesota courts:

The first step is to determine the focus of the Caba-
zon analysis. The broad conduct will be the focus of
the test unless the narrow conduct presents substan-
tially different or heightened public policy concerns.
If this is the case, the narrow conduct must be ana-
lyzed apart from the broad conduct. After identifying
the focus of the Cabazon test, the second step is to
apply it. If the conduct is generally permitted, sub-
ject to exceptions, then the law controlling the con-
duct is civil/regulatory. If the conduct is generally
prohibited, the law is criminal/prohibitory. In mak-
ing this distinction in close cases, we are aided by
Cabazon’s “shorthand public policy test,” which pro-
vides that conduct is criminal if it violates the state’s
public policy…we interpret “public policy,” as used in
the Cabazon test, to mean public criminal pol-
icy…[which] seeks to protect society from serious
breaches in the social fabric which threaten grave
harm to persons or property. 400

                                                          
397 Germaine, 938 F.2d at 77–78.
398 572 N.W.2d 725 (Minn. 1997).
399 Id. at 727.
400 Id. at 730. The state high court found the following

factors to be useful in determining whether an activity
violates the state’s public policy in a nature serious
enough to be considered “criminal.”:

(1) the extent to which the activity directly threatens

physical harm to persons or property or invades the rights

of others; (2) the extent to which the law allows for excep-

tions and exemptions; (3) the blameworthiness of the actor;

(4) the nature and severity of the potential penalties for

violation of the law. The list is not meant to be exhaustive,

and no single factor is dispositive.

The Minnesota Supreme Court went on to de-
termine that “the broad conduct of driving is the
proper focus of the Cabazon test,” applying the test
to hold that “driving is generally permitted, subject
to regulation [and] clearly does not violate the pub-
lic criminal policy of the state…[finding] no need to
apply the shorthand public policy test.” The court
found that “each of the laws involved…is
civil/regulatory and the state lacks jurisdiction un-
der Public Law 280 to enforce them against mem-
bers of the [tribe].”401

• State of Minnesota v. Couture.402 The issue pre-
sented was whether Couture, an Indian resident of
the Fond du Lac Reservation, could be charged
with aggravated driving on the reservation while
under the influence of alcohol in violation of Minn.
Stat. Section 169.129 (1996). The court, following
the two-step approach of Stone, and relying on its
decision in State v. Zornes,403 held that the statute
is a criminal/prohibitory law for which Couture
could be charged under P.L. 280.404

• State of Minnesota v. Busse.405 Busse was
charged with a gross misdemeanor for driving after
cancellation of his Minnesota driver’s license as
inimical to public safety under Minn. Stat. Section
171.04, subd. 1 (9) (1998). His driver’s license had
been cancelled as a result of four separate convic-
tions for driving under the influence. Busse’s con-
viction in state district court was reversed by the
state court of appeals, which held that the charged
offense was civil/regulatory, concluding that con-
sideration of the offense that triggered the cancel-
lation was inappropriate, and therefore driving
after cancellation as inimical to public safety was
no different than driving after revocation based on
failure to show proof of insurance in State v. John-
son, 598 N.W.2d 680 (Minn. 1999).406 The Minne-
sota Supreme Court disagreed, concluding that
“looking at the underlying basis for a license revo-
cation or, in this case, cancellation, is not prohib-
ited when determining whether the offense in-
volves heightened public policy concerns….
Accordingly, our focus remains on whether the spe-
cific offense reflects heightened public policy con-
cerns.”407 The court concluded:

                                                          
401 Id. at 731.
402 587 N.W.2d 849 (Minn. App. 1999).
403 State v. Zornes, 584 N.W.2d 7, 11 (1998), held that

“driving while intoxicated gives rise to heightened policy
concerns” and that “the states interest in enforcing its
DWI laws presents policy concerns sufficiently different
from general road safety.”

404 Couture, 587 N.W.2d at 854.
405 644 N.W.2d 79 (Minn. 2002).
406 Id. at 80–82.
407 Id. at 84.
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In sum, the criminal sanction imposed, the direct
threat to physical harm, the need for the state to be
able to enforce cancellations based on a threat to
public safety, and the absence of exceptions to the of-
fense of driving after cancellation based on being
inimical to public safety all demonstrate heightened
public policy concerns…. Thus, the conduct at is-
sue…is generally prohibited conduct and under our
Cabazon/Stone analysis the offense is crimi-
nal/prohibitory…[and] Minnesota courts have sub-
ject matter jurisdiction….” 408

• In Prairie Band Potawatomi Nation v. Wag-
non,409 the court of appeals held that the State of
Kansas cannot impose its motor vehicle laws on
tribal members even when they travel off the res-
ervation. The State has to recognize motor vehicle
registration and title issued by the Nation. Kan-
sas’s sovereignty and public safety interests do not
trump the tribe’s interest in self-governance.

d. Hot Pursuit, Stop and Detain, and Arrest

A significant challenge facing tribal police offi-
cers and state/local police officers is how to deter-
mine jurisdiction to issue a citation or make an
arrest when a violation is observed. The decisions
in the following selected cases reflect how various
courts have dealt with the issues of “hot pursuit,”
“stop and detain,” and “arrest.”

• In State of Washington v. Schmuck,410 the issue
was whether an Indian tribal officer has the
authority to stop and detain a non-Indian who al-
legedly violates state and tribal law while traveling
on a public road within a reservation until that
person can be turned over to state authorities for
charging and prosecution. Schmuck was found
guilty of driving while intoxicated on the Port
Madison Reservation after being detained by a
Suquamish tribal officer and turned over to the
Washington State Patrol. The Supreme Court of
Washington affirmed the conviction and, in up-
holding the tribal officer’s stop and detention, ob-
served:

Thus, twice the Supreme Court has stated that a
tribe’s proper response to a crime committed by a
non-Indian on the reservation is for the tribal police
to detain the offender and deliver him or her to the
proper authorities. This is precisely what Tribal Of-
ficer Bailey did: he detained Schmuck and promptly
delivered him up in accordance with Oliphant’s and
Duro’s directive…. In addition…the Ninth Circuit
has squarely addressed the issue of tribal authority
to detain a non-Indian in a case directly on point. Or-
tiz-Barraza v. United States, 512 F.2d 1176 (9th Cir.
1975)…. The Ninth Circuit held that an Indian tribe
has inherent authority to stop and detain a non-

                                                          
408 Id. at 88.
409 402 F.3d 1015 (10th Cir. 2005).
410 121 Wash. 2d 373, 850 P.2d 1332 (1993).

Indian allegedly violating state or federal law on
public roads running through the reservation until
the non-Indian can be turned over to appropriate
authorities.

• In City of Farmington v. Benally,411 a city po-
lice officer observed a vehicle weaving in its lane,
repeatedly crossing the center divider, and speed-
ing within the city limits. He attempted to stop the
vehicle, but it sped off. A high-speed chase ensued,
during which other traffic violations were observed
by the officer. The vehicle was finally pulled over,
but it was almost 3 miles within the boundaries of
the Navajo Reservation. Defendant Benally was
identified as an enrolled member of the Navajo Na-
tion. The officer observed that Benally smelled of
alcohol and had slurred speech and bloodshot, wa-
tery eyes. He arrested him, transported him to
Farmington City police station, and charged him
with a number of offenses, including driving under
the influence of intoxicating liquor and/or drugs.
He was convicted by a magistrate court. 412 The dis-
trict court’s dismissal was affirmed by the appeals
court, relying on the New Mexico Supreme Court
decision in Benally v. Marcum:413

The district court relied on Benally…where under
nearly identical facts, a member of the Navajo Tribe
was pursued onto the reservation and arrested for
violation of city traffic ordinances…. Our Supreme
Court held that the arrest was illegal because it
violated tribal sovereignty by circumventing the pro-
cedure for extradition from the Navajo Reserva-
tion…. This holding was based on well-established
law that Indian tribes have the right to self-
government that may not be impaired or interfered
with by the state, absent congressional approval. 89
N.M. at 465-66, 553 P.2d at 1272-73; see Williams v.
Lee, 358 U.S. 217, 3 L. Ed. 2d 251, 79 S. Ct. 269
(1959).414

• In United States v. Patch,415 the Ninth Circuit
affirmed a decision to convict and fine defendant, a
member of the Colorado River Indian Tribe (CRIT),
for simple assault in violation of 18 U.S.C. §
113(a)(5). The issue was whether the assault vic-
tim, Michael Schwab, a La Paz County, Arizona,
deputy sheriff, had the authority to stop vehicles on
the state highway to determine his jurisdiction to
issue a citation. The agreed facts were that, while
patrolling State Highway 95 in Indian country,
Schwab’s patrol car was “tailgated” by Patch.
Schwab attempted to stop him, but had to pursue
him to determine whether he was a tribal member.
Under county procedures, once Swab knew that
Patch was a tribal member, he was supposed to

                                                          
411 119 N.M. 496, 892 P.2d 629 (1995).
412 Id. at 497.
413 89 N.M. 463, 553 P.2d 1270 (1976).
414 Benally, 119 N.M. at 497.
415 114 F.3d 131 (9th Cir. 1997).
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notify the tribal police who had jurisdiction on the
CRIT. The pursuit ended at Patch’s sister’s house,
where Schwab followed Patch onto the porch and
attempted to detain him, but was assaulted by
Patch. Patch’s conviction for assault rested on
whether Schwab was acting within his official du-
ties when he grabbed Patch by the arm on the
porch.416

The court stated:

Arizona State Highway 95 at issue here crosses the
CRIT reservation and is subject to overlapping juris-
diction. Offenses committed in Indian country can be
subject to federal, state, or tribal jurisdiction de-
pending on the severity of the crime and on whether
the offender and/or victim are tribal members. Duro
v. Reina [citation omitted]. On this section of road,
Arizona police have authority to arrest non-Indians
for traffic violations…but they do not have authority
to arrest tribal members. [citations omitted]. As a
practical matter, without a stop and inquiry, it is
impossible to know who was driving the pickup
truck. The question therefore is whether Schwab had
the authority to stop offending vehicles to determine
whether he had authority to arrest…. We hold that
the attempted stop in this case was valid as a logical
application of [Terry v. Ohio, 392 U.S. 1
(1967)]…Schwab had the authority under Terry to
stop vehicles on State Highway 95 to determine his
jurisdiction to issue a citation….417

Concerning the issue of hot pursuit, the Court
observed:

Under the doctrine of hot pursuit a police officer who
observes a traffic violation within his jurisdiction to
arrest may pursue the offender into Indian country
to make the arrest…Schwab was justified in follow-
ing Patch to a place where he could effect a stop, in
this case the private porch of a residence in Indian
country. 418

• State of Washington v. Waters,419 involved civil
traffic infractions in West Omak, Washington,
across the river from East Omak, which is on the
Colville Indian Reservation. Omak City Police Ser-
geant Rogers, who is also a commissioned Colville
Tribal Law Enforcement Officer, while on patrol in
a marked police car, observed defendant Waters
commit minor civil traffic infractions, and followed
his car across the river to East Omak, activating
his emergency lights. Waters, an enrolled member
of the Colville Confederated Tribes, refused to stop.
A hot pursuit ensued through residential areas at
excessive speeds, with Waters running stop signs.
After an hour-long, high-speed chase on state
highways, Waters was arrested on tribal reserva-
tion trust property for felony eluding, driving while

                                                          
416 Id. at 132–33.
417 Id. at 133–34.
418 Id. at 134.
419 93 Wash. App. 969; 971 P.2d 538 (1999).

license suspended, driving while under the influ-
ence, and resisting arrest. Waters moved to dis-
miss, arguing that the officers did not have
authority to arrest him on the reservation.420

The court distinguished Benally, which involved
misdemeanor violations, not a felony. The court
held that because the charge was felony eluding,

the Omak police therefore had authority to arrest
Mr. Waters, if the arrest followed a fresh pursuit.
The Washington Mutual Air Peace Officers Powers
Act authorizes officers to enforce state laws through-
out the territorial bounds of the state when the offi-
cer is in fresh pursuit. RCW 10.93.070(6). Fresh pur-
suit empowers an officer to arrest criminal or traffic
violators and take them into custody anywhere in
the state, including a reservation. RCW
10.93.120(1)(a).421

E. CONTRACTING WITH  INDIAN TRIBES
AND TRIBAL ENTITIES422

1. General
As a matter of federal law, Indian tribes, as sov-

ereign governments, operate on a government-to-
government basis with federal, state, and local gov-
ernments. Tribal governments also engage in com-
mercial activities on behalf of their members, which
may include business-related contracts with fed-
eral, state, and local governments in connection
with transportation projects/activities. The issues
involved in commercial contracts with tribes and
tribal entities will be discussed in this section. Gov-
ernment-to-government cooperation, including co-
operative agreements, will be discussed in the next
section.

Tribal business contracts with non-Indians raise
three major issues:

1.  Sovereign immunity;423

                                                          
420 Id. at 973–74.
421 Id. at 976.
422 See generally Amelia A. Fogleman, Notes: Sovereign

Immunity of Indian Tribes: A Proposal for Statutory
Waiver for Tribal Business, 79 VA. L. REV. 1345 (1993);
Michael O’Connell, Indian Law Theme Issue: Business
Transactions with Tribal Governments in Arizona, 34
ARIZ. ATTORNEY 27 (1998); John F. Petoskey, Northern
Michigan: Doing Business with Michigan Indian Tribes,
76 MICH. B. J. 440 (1997); Mark A. Jarboe, Fundamental
Legal Principles Affecting Business Transactions in Indian
Country, 17 HAMLINE L. REV. 417 (1994); William V. Vet-
ter, Doing Business with Indians and the Three “S”es:
Secretarial Approval, Sovereign Immunity, and Subject
Matter Jurisdiction, 36 ARIZ. L. REV. 169 (1994).

423 Sovereign immunity of tribes and tribal officials is
discussed in Section D.8, with waiver of immunity being
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2. What law(s) may govern a transaction between
an Indian tribe and a non-Indian; and
3. How will disputes be resolved: federal, state, or
tribal courts?424

Relative to issue two, in situations where Indian
lands are involved, contracts must be approved by
the Secretary of the Interior.

Petoskey states that the “first focus of a business
relationship is to determine what entity within the
tribe, or in most cases the tribe itself, is doing busi-
ness with the non-Indian entity.”425 O’Connell notes
that

tribal constitutions and other tribal laws, ordinances
and resolutions usually establish the authority and
limitations within which tribal governments and
tribal representatives must act as a matter of tribal
law, [and that] [a]bsent a valid delegation of author-
ity under tribal law, tribal government representa-
tives generally lack inherent authority to enter
binding agreements on behalf of a Tribe, to waive
tribal sovereign immunity, or to agree to arbitration
or other dispute resolution procedures.426

These tribal representatives may be subordinate
entities created or authorized to conduct tribal
business, as “instrumentalities, agencies or de-
partments of tribal government,” or as “tribal gov-
ernment corporations…which serve as arms and
instrumentalities of government.”427

This critical examination of tribal constitution
and other tribal laws, ordinances, and resolutions
is demonstrated in White Mountain Apache Indian

                                                                                   
covered in Section D.H.C.

424 Petoskey, supra note 422, at 440.
425 Id. He notes that

Michigan tribes have varying degrees of separation of

power within their tribal constitutions. Some tribal consti-

tutions concentrate tribal power in the tribal chair, while

others create a representative form of government, and

still others have a “general council” where all eligible

tribal citizens can overturn a decision of the “executive

council.” Most Michigan tribal councils act in both legisla-

tive and executive capacities.
426 O’Connell, supra note 422, at 27.
427 Id. O’Connell notes that the phrase “tribal enter-

prise” describes

a broad class of entities which conduct tribal business as

instrumentalities, agencies or departments of tribal gov-

ernment but which have not been established as a tribal

corporation, authority or other separate legal entity with

an independent board of directors. Like other instrumen-

talities, agencies or departments of tribal government,

tribal Enterprises are vested with sovereign immunity and

are not persons for diversity purposes under 28 U.S.C. §

1332. (Footnotes omitted).

Tribe v. Shelley.428 This was an alleged breach of a
road construction contract where the Arizona Su-
preme Court addressed the question of whether
defendant Fort Apache Timber Company (FATCO)
was a legal entity separate and apart from the
White Mountain Apache Tribe (TRIBE), or part of
the TRIBE and entitled to the TRIBE’s immunity.
The court examined the TRIBE’s constitution and
determined that the TRIBE had “the authority to
create subordinate organizations for economic pur-
poses.”429 The court then examined the “Plan of Op-
eration” of FATCO and found that it was “a subor-
dinate economic organization of the TRIBE…[and]
is a part of the TRIBE and as such enjoys the same
immunity from suit that the TRIBE enjoys.”430

While tribal governments are free to establish
business corporations under state corporate laws,
Petoskey points out that

because of the implied waiver of sovereign immunity
and the potential lack of immunity from federal and
state taxation that would result, most tribes do not
use state law to create these entities, and generally
use tribal or federal law, 25 U.S.C 477 [Section 17 of
the Indian Reorganization Act, 48 Stat. 987 (1934)],
to create a federal corporation….”431

Each tribe that accepted the IRA was given “the
option to have the Secretary of the Interior (Secre-
tary) issue a federal charter of incorporation to the
tribal government [and] granted to such corpora-
tions…the power to engage in business and the
power to lease tribal land….”432 But, he notes, “Sec-
tion 17 and tribally chartered corporations are gen-
erally immune if their charters or by-laws do not
waive immunity.”433

2. IRA Business Corporations
IRA, Section 16 (25 U.S.C. § 476(e)), provides

that “[i]n addition to all powers vested in any In-
dian tribe or tribal council by existing law, the con-
stitution adopted by said tribe shall also vest in
such tribe or its tribal council the…rights and pow-
ers…to negotiate with the Federal, State, and local
                                                          

428 107, Ariz. 4, 480 P.2d 654 (1971).
429 Id. at 6.
430 Id. at 6–7. Cf. Dixon v. Picopa Constr. Co., 160 Ariz.

251, 772 P.2d 1104 (1989), a suit in tort, where the Ari-
zona Supreme Court found that Picopa, a corporation
formed under the laws of the Salt River Pima-Maricopa
Indian Community, was not a subordinate economic or-
ganization within the meaning of White Mountain Apache,
but “has a board of directors, separate from the tribal
government, which exercises full managerial control over
the corporation…[and] unlike FATCO, …the tribal gov-
ernment does not manage the corporation.”

431 Petoskey, supra note 422, at 441.
432 O’Connell, supra note 422, at 27–28.
433 Petoskey, supra note 422, at 442.
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governments.” IRA, Section 17, as amended,434 pro-
vides as follows:

The Secretary of the Interior may, upon petition by
any tribe, issue a charter of incorporation to such
tribe: Provided, That such charter shall not become
operative until ratified by the governing body of such
tribe. Such charter may convey to the incorporated
tribe the power to purchase, take by gift, or bequest,
or otherwise, own, hold, manage, operate, and dis-
pose of property of every description, real and per-
sonal, including the power to purchase restricted In-
dian lands and to issue in exchange therefor
interests in corporate property, and such further
powers as may be incidental to the conduct of corpo-
rate business, not inconsistent with law, but no
authority shall be granted to sell, mortgage, or lease
for a period exceeding twenty-five years any trust or
restricted lands included in the limits of the reserva-
tion. Any charter so issued shall not be revoked or
surrendered except by Act of Congress.

As discussed in Section D.8.c, this power to in-
corporate was done so in part to enable tribes to
waive sovereign immunity, thereby facilitating
business transactions and fostering tribal economic
development and independence, but a tribe that
elects to incorporate does not automatically waive
its tribal sovereign immunity by doing so. Vetter
points out that while not all tribes are organized
under IRA Section 16, a “large percentage of the
tribes that established an I.R.A. Section 16 gov-
ernment also set up an I.R.A. Section 17 corpora-
tion…initially [adopting] an Interior Department
model…[which] included a ‘sue and be sued’ clause,
consistent with the 1934 congressional purpose.”435

But, as previously noted, Canby points out that
while many of the corporate charters under the IRA
confer the power to “sue and be sued,” a majority of
courts have held that such a clause standing alone
does not constitute a waiver of immunity.436 Be-
cause of this, modern Section 17 corporations have
provided for limited waiver language in their char-
ters.437 Thus, as noted above, determining whether
a waiver of sovereign immunity by the tribe or
tribal entity exists becomes a critical issue in the
formation of a contract.

                                                          
434 25 U.S.C. § 477.
435 Vetter, supra note 422, at 176, 180. He quotes this

Department of Interior model provision as follows:

[The corporation has the power] [t]o sue and to be sued

in courts of competent jurisdiction within the United

States; but the grant or exercise of such power to sue and

be sued shall not be deemed a consent by the said Tribe

[I.R.A. § 16 government?], or by the United States to the

levy of any judgment, lien or attachment upon the prop-

erty of the Tribe other than income or chattels specially

pledged or assigned.
436 CANBY, supra note 8, at 102.
437 O’Connell, supra note 422, at 28, n.17.

3. Approval by the Secretary of the Interior438

The most important federal statute concerning
business transactions that relate to “Indian lands”
was enacted in 1872, and is now codified in 25
U.S.C. § 81 (2005), entitled: “Contracts with Indian
tribes or Indians.”439 Subsections (b) and (c) provide:

(b) No agreement or contract with an Indian tribe
that encumbers Indian lands for a period of 7 or
more years shall be valid unless that agreement or
contract bears the approval of the Secretary of the
Interior or a designee of the Secretary.

(c) Subsection (b) shall not apply to any agreement
or contract that the Secretary (or a designee of the
Secretary) determines is not covered under that sub-
section.

Approval criteria, while cast in the negative,
forces the contracting parties to contractually ad-
dress the three major issues raised above:

(d) The Secretary (or a designee of the Secretary)
shall refuse to approve an agreement or contract
that is covered under subsection (b) if the Secretary
(or a designee of the Secretary) determines that the
agreement or contract—

(1) violates Federal law; or

(2) does not include a provision that—

(A) provides for remedies in the case of a
breach of the agreement or contract;

(B) references a tribal code, ordinance, or
ruling of a court of competent jurisdiction that dis-
closes the right of the Indian tribe to assert sover-
eign immunity as a defense in an action brought
against the Indian tribe; or

  (C) includes an express waiver of the right of
the Indian tribe to assert sovereign immunity as a
defense in an action brought against the Indian tribe
(including a waiver that limits the nature of relief
that may be provided or the jurisdiction of a court
with respect to such an action).

Out of an abundance of caution, and in consid-
eration of the fact that failure to obtain approval
under Section 81 invalidates the agreement, the
                                                          

438 25 U.S.C. § 81.
439 Subsec. (a) provides as follows:

(a) In this section:

(1) The term "Indian lands" means lands the title to

which is held by the United States in trust for an Indian

tribe or lands the title to which is held by an Indian tribe

subject to a restriction by the United States against al-

ienation.

(2) The term "Indian tribe" has the meaning given that

term in section 4(e) of the Indian Self-Determination and

Education Assistance Act (25 U.S.C. 450b(e)).

(3) The term "Secretary" means the Secretary of the In-

terior.
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prudent “course of action is to assume that Section
81 applies…until you have ruled out the possibility
that approval is required.”440 Vetter states that “it is
probably safe to say that Secretarial approval is
required for any contract that limits tribal control
of Indian land or transfers possession or control
(even for limited period) to a non-Indian party.”441

O’Connell notes that “the uncertain boundaries of
Section 81 often lead parties to seek BIA ‘accom-
modation approval’ of agreements where the need
for Section 81 approval is unclear[,]” but cautions
that such approvals “trigger review under NEPA,
NHPA and ESA.”442 He recommends consideration
of “belt and suspenders” clauses “making all
agreements with tribal governments and tribal
business entities conditional to receipt of Section 81
approval.”443

4. Dealing with Jurisdictional Issues

a. Personal Jurisdiction

The U.S. Supreme Court ruled unanimously in
Williams v. Lee444 that state courts have no jurisdic-
tion over non-Indian civil suits against Indians for
transactions arising on a reservation. So any state
court jurisdiction in Indian country must be based
upon specific federal law.445 While there have been
several laws enacted conferring state jurisdiction
over a particular tribe(s), the only federal law ex-
tending state jurisdiction to Indian reservations
generally is P.L. 280, discussed earlier, which al-
lowed states to assume jurisdiction over civil causes
of action in Indian country (see Section D.9.b. for
current status of states having such state court
jurisdiction).446 But in Montana v. United States,447

                                                          
440 Petoskey, supra note 422, at 443, citing two recent

cases that establish guidelines in applying § 81: Capitan
Grande Band of Mission Indians v. Amer. Mgmt. &
Amusement, 840 F.2d 1394 (9th Cir. 1987); Altheimer v.
Sioux Mfg. Corp., 983 F.2d 803 (7th Cir. 1993).

441 Vetter, supra note 422, at 171, citing at n.5: Barona
Group of Capital Grande Band of Mission Indians v.
Amer. Mgmt. & Amusement, 840 F.2d 1394 (9th Cir.
1987); A.K. Mgmt. Co. v. San Manuel Band of Mission
Indians, 789 F.2d 785 (9th Cir. 1986); Wisc. Winnebago
Bus. Comm. v. Koberstein, 762 F.2d 613 (7th Cir. 1985);
United States ex rel. Shakopee Mdewakanton Sioux
Cmty. v. Pan Amer. Mgmt. Co., 616 F. Supp. 1200 (D.
Minn. 1985).

442 O’Connell, supra note 422, at 29.
443 Id.
444 358 U.S. 217, 79 S. Ct. 269, 3 L. Ed. 2d 251 (1959).
445 McClanahan v. Ariz. State Tax Comm’n, 411 U.S.

164, 93 S. Ct. 1257, 36 L. Ed. 129 (1973).
446 The Supreme Court held in Okla. Tax Comm’n v. Po-

tawatomi Tribe, 498 U.S. 505, 111 S. Ct. 905, 112 L. Ed.
2d 1112 (1991), that “Public Law 280 merely permits a

the Supreme Court held that Indian tribes retain
inherent power to exercise civil jurisdiction over
nonmembers who enter consensual relationships
with the tribe or its members through commercial
dealing, contracts, leases, or other arrangements;
however, Indians and tribal entities are not re-
stricted to tribal court, but may litigate in state
court when there is state court jurisdiction over the
non-Indian defendant, wherever the cause of action
arose.448

b. Subject Matter Jurisdiction

(1) Tribal Courts.—Vetter points out that while
“most tribal courts have subject matter jurisdiction
over all types of civil actions, [m]any tribal codes do
not include commercial statutes, such as the Uni-
form Commercial Code, [n]or…an extensive ‘com-
mon law.’”449 To remedy this, “tribal codes or tribal
court decisions allow reference to federal and state
law.”450

(2) State Courts.—Because the preservation of
tribal self-government is so dominant in federal
law, subject matter jurisdiction issues addressed by
state courts “are almost entirely tied to tribal sov-
ereignty issues…[and] turn, in part, on the extent
to which the Indian entity or individual voluntarily
goes outside reservation boundaries.”451 Vetter cites
R.C. Hedreen Co. v. Crow Tribal Housing Author-
ity452 as an example of a breach of contract diversity
action filed by a non-Indian construction contractor
where the court found “adequate substantial con-
tacts with the state” to give the court jurisdiction.453

                                                                                   
State to assume jurisdiction over ‘civil causes of action’ in
Indian country.”

447 450 U.S. 544, 565, 101 S. Ct. 1245, 1258, 67 L. Ed. 2d
493, 510 (1981).

448 Three Affiliated Tribes of Fort Berthold Reservation
v. Wold Eng’g, 476 U.S. 877 (1986). Canby points out that

on some reservations the Indian plaintiff has no alterna-

tive; a number of tribal codes provide for civil jurisdiction

over non-Indian defendants only when they stipulate to it.

In summary, then, it is clear that state courts have juris-

diction over suits against non-Indians (and perhaps non-

members) no matter where the claim arose.

CANBY, supra note 8, at 189–90.
449 Vetter, supra note 422, at 187–88.
450 Id. at 188.
451 Id.
452 521 F. Supp. 599 (D. Mont. 1981).
453 Vetter, supra note 422, at 189. The substantial con-

tacts were: (1) the contracts were made with non-Indian
entities residing off the reservation, (2) they [the con-
tracts] contemplated the procurement of supplies and
labor off the reservation, (3) bides for the work were solic-
ited off the reservation, (4) the [non-Indian] plaintiff exe-
cuted the contracts off the reservation, and (5) the bond



3-47

But, the court’s decision was criticized in R.J. Wil-
liams Co. v. Ft. Belknap Housing Authority,454

where the Ninth Circuit employed a different test
for significant contact.455 Vetter cites an off-
reservation construction contract case, Padilla v.
Pueblo of Acoma,456 where the exercise of state ju-
risdiction was held not to infringe on tribal self-
government, “primarily because the contract-
related events occurred almost exclusively off the
reservation.”457

(3) Federal Courts.—Federal courts have a lim-
ited role in civil disputes arising in Indian country.
The two applicable bases for jurisdiction are federal
question and diversity of citizenship. Claims aris-
ing under federal law may be brought under such
statutes as 28 U.S.C. § 1331 or § 1343, provided all
other requirements are met. Indian tribes are al-
lowed by 28 U.S.C. § 1362 to bring suits in federal
courts, but the claim must still be based on federal
law.458 For diversity jurisdiction, Indian tribes are
not citizens of any state.459 The United States Ninth
Circuit Court recently noted in American Vantage
Companies v. Table Mountain Rancheria460 that
“[m]ost courts to have considered the question—
including the First, Second, Eighth and Tenth Cir-
cuits—agree that unincorporated Indian tribes
cannot sue or be sued in diversity because they are
not citizens of any state.” [Citations omitted]. But
individual Indians, tribal entities, and tribally in-
corporated corporations are citizens of the state
where the reservation is located for diversity pur-
poses.461 Vetter points out that even though diver-

                                                                                   
essential to the contracts was procured and signed off the
reservation. Hedreen 521, F. Supp. 607 n.4.

454 719 F.2d 979 (9th Cir. 1983).
455 Id. The Court employed a “significant contacts” test

commonly used in conflicts-of-law issues: In determining
the locus of a contract dispute, courts generally look to (1)
the place of contracting, (2) the place of negotiation of the
contract, (3) the place of performance, (4) the location of
the subject matter of the contract, and (5) the place of
residence of the parties, evaluating each factor according
to its relative importance with respect to the dispute.
When a contract concerns a specific physical thing, such
as land or a chattel, the location of the thing is regarded
as highly significant. Id. at 985.

456 107 N.M. 174, 754 P.2d 845 (N.M. 1988).
457 Id.
458 CANBY, supra note 8, at 216–17.
459 Standing Rock Sioux v. Dorgan, 505 F.2d 1135 (8th

Cir. 1974).
460 292 F.3d 1091, 1095 (9th Cir. 2002).
 461 Vetter, supra note 422, at 190, citing Iowa Mut. Ins.

Co. v. LaPlante, 480 U.S. 9, 107 S. Ct. 971, 942 L. Ed. 2d.
10 (1987); Weeks Constr. v. Oglala Sioux Hous. Auth., 797
F.2d 668 (8th Cir. 1986); Enter. Elec. Co. v. Blackfeet
Tribe, 353 F. Supp. 991 (D. Mont. 1973).

sity or federal question is established, a federal
forum is not assured:

Even with personal and subject matter jurisdiction,
a federal court may stay proceedings, or dismiss the
case pending exhaustion of tribal remedies, as a
matter of comity. If there is a tribal court that has,
or may have, jurisdiction, the federal policy sup-
porting tribal self-government supports deferring to
tribal court, particularly on issues of tribal court ju-
risdiction. That rule was first enunciated in National
Farmers Union Insurance Companies v. Crow
Tribe462 concerning federal question jurisdiction, and
was extended to diversity cases in Iowa Mutual In-
surance Co. v. LaPlante.463

c. Planning Ahead

Vetter states that “the court decisions that have
considered an express contract provision providing
for choice of law and choice of forum have enforced
those provisions.”464 A recent example was the Su-
preme Court decision in C & L. Enters., Inc. v. Citi-
zen Band Potawatomi Indian Tribe,465 previously
reviewed at Section D.8.d., which held that the
tribe waived its immunity from suit in state court
when it expressly agreed (1) to arbitrate contrac-
tual disputes, (2) to be governed by Oklahoma law,
and (3) to contract enforcement of any arbitration
awards in any court having jurisdiction thereof.
Vetter recommends that a written contract should
at least include, in addition to an express waiver of
immunity, the following:466

• Consent to the jurisdiction of specific courts or
jurisdictions (e.g. “North Dakota state courts” or
“federal court system”);
• Agreement that the law of a specific state will be
applied in interpretation and enforcement; and
• Express consent to judicial enforcement of any
arbitration award, if the agreement includes an
arbitration clause.

But he concludes that “[i]f there is any doubt
about the official nature of the contract, the tribe’s
governing body should be requested to approve it
through a regularly adopted resolution.”467

                                                          
462 471 U.S. 845, 105 S. Ct. 2447, 85 L. Ed. 2d 818

(1985).
463 480 U.S. 9, 107 S. Ct. 971, 94 L. Ed. 2d 10 (1987).
464 Vetter, supra note 422, at 194.
465 532 U.S. 411, 121 S. Ct. 1589, 149 L. Ed. 2d 623

(2001).
466 Id.
467 Id.
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F. GOVERNMENT-TO-GOVERNMENT
COOPERATION468

1. General
Tribal–state relations are, without doubt, the

most significant challenge in Indian law today. The
sharing of “adjacent lands, resources and citi-
zens…has historically created conflict, often lead-
ing to expensive and lengthy litigation…[which]
has done little to resolve the core uncertainties and
distrust between states and tribes.”469 The great
majority of the 28 U.S. Supreme Court Indian law
decisions between 1991 and 2002 focused on tribal–
state relations.470 Commentators view the result as
a loss to both parties, but suggest possible solutions
to the problem of uncertainty and litigation:

The tribes and states have expended precious re-
sources on continuous litigation…. The relationship
between the tribes and states has been strained,
causing both parties to jealously guard jurisdiction
over areas that affect the other. Consequently, it is
in the best interests of the tribes and states to direct
time and money toward durable solutions to the un-
derlying problems. States and tribes should look to a
forum other than the courtroom to address their dis-
agreements and reach solutions that benefit both
parties’ objectives. One possible solution to the
problem of uncertainty and litigation is a cooperative
agreement between an Indian tribe and a state.471

                                                          
468 See generally Frank Pommersheim, Tribal–State Re-

lations: Hope for the Future?, 36 S.D. L. REV. 239 (1991);
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Agreements: Government-to-Government Relations to Fos-
ter Reservation Business Development, 20 PEPP. L. REV.
1295 (1993); DESKBOOK, supra note 16, at chap. 14, State-
Tribal Cooperative Agreements; CTC & ASSOCIATES,
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NATIVE AMERICAN NATIONS (Jan. 2004), http://www.dot.
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american.pdf.

469 DESKBOOK, supra note 16, at 383.
470 Krakoff, Undoing Indian Law One Case at a Time:

Judicial Minimalism and Tribal Sovereignty, 50 AM.
UNIV. L. REV. 1177 (2001), Appendix: Supreme Court
Indian Law Cases Since 1991, at 1268–71.

471 Mack and Timms, supra note 468, at 1297–98, add-
ing that:

Cooperative agreements between an Indian tribe and a

state focus on substantive issues with the purpose of solv-

ing a particular problem affecting the states and the In-

dian tribes. Generally, the tribe and state agree to ignore

jurisdictional issues for purposes of the agreement. Thus,

cooperative agreements are able to frame the issues that

need to be addressed and limit the continual jurisdictional

disputes that lead to litigation. Furthermore, if conflicts do

arise, litigation will be more focused on substantive issues

rather than jurisdictional issues.

Professor Frank Pommersheim, recognized
authority in Indian law, noted in his 1991 article,
Tribal–State Relations: Hope For The Future?, that
“[d]espite the absence of any readily applicable doc-
trine for understanding or describing tribal–state
relations, there potentially exists a vital zone for
creative free-play and mutual governmental respect
and advancement.”472 This “vital zone” includes the
negotiation of tribal–state cooperative agreements.
He concludes his case study of such agreements
with this statement:

The preceding case studies reflect an array of recent
tribal–state negotiations. Success has not always
been forthcoming. The importance of these negoti-
ating efforts, however, cannot be sufficiently empha-
sized. With the growing costs of litigation and the
politically sensitive nature of many conflicts, both
tribes and states are recognizing that negotiation is
the only viable alternative.473

A joint project between the National Conference
of State Legislatures (NCSL) and the National
Congress of American Indians (NCAI) recently
published the guide, Government to Government:
Understanding State and Tribal Governments
(2000),474 intended to help states and tribes under-
stand each other and begin the process of exploring
new avenues for improvement of governmental
service for the citizens of both tribes and states.
This guide suggests that new intergovernmental

                                                          
472 Pommersheim, supra note 468, at 251.
473 Id. at 298. Professor Pommersheim noted (at 266)

that information from the states, together with analysis of
available data at that time, 1991, showed that the major-
ity of tribal–state agreements may be broken down into
the following subject matter headings and number of
agreements:
Jurisdiction or PL 280 Agreements. . . . . . . . . . . . . . . . . .5
Gaming Compacts. . . . . . . . . . . . . . . . . . . . . . . .  . . . . . .12
Environmental Agreements. . . . . . . . . . . . . . . . . . . . . . .13
Hunting and Fishing . . . . . . . . . . . . . . . . . . . . . . . . . . . .18
Health and Welfare Programs . . . . . . . . . . . . . . . . . . . . 17
Water Agreements. . .  . . . . . . . . . . . . . . . . . . . . . . . . . . .11
Indian Burial Sites. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .4
Law Enforcement . . .  . . . . . . . . . . . . . . . . . . . . . . . . . . . .7
Economic or Taxing Agreements. .  . . . . . . . . . . . . . . . . 10
Education Agreements or Awareness Projects. . . . . . . . . 2

474 Susan Johnson, Jeanne Kaufmann, John Dossett,
and Sarah Hicks, NATIONAL CONFERENCE OF STATE

LEGISLATURES AND NATIONAL CONGRESS OF AMERICAN

INDIANS, GOVERNMENT TO GOVERNMENT:
 UNDERSTANDING STATE AND TRIBAL GOVERNMENTS 3
(2000) (hereinafter “NCSL/NCAI Guide”). The guide notes
that a “major impetus for the increased need for improved
tribal-state relations is devolution—the transfer of re-
sources and responsibilities, often through federal block
grants or other funding mechanisms, to state, local or
tribal governments.”
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institutions, including cooperative agreements, can
protect jurisdiction and avoid expensive legal con-
flicts:

Many tribes and states are discovering ways to set
aside jurisdictional debate in favor of cooperative
government-to-government relationships that re-
spect the autonomy of both governments. Tribal gov-
ernments, state governments and local governments
are finding innovative ways to work together to carry
out their governmental functions. New intergovern-
mental institutions have been developed in many
states, and state tribal cooperative agreements on a
broad range of issues are becoming commonplace.

Cooperation does not mean that either a state or
a tribe is giving away jurisdiction or sovereignty.
Some areas of disagreement may always exist, as
they may with any neighboring governments. Cer-
tainly, both states and tribes will preserve their
ability to litigate over jurisdictional, legal and con-
stitutional rights when it is in their best interest to
do so. However, many costly and unproductive legal
conflicts can be avoided and many beneficial results
can be obtained through efforts by both states and
tribes to understand each other and resolve con-
flicts.

The NCSL and NCAI, in a later publication, Gov-
ernment to Government: Models of Cooperation Be-
tween States and Tribes (2002),475 notes that “of all
the state–tribal relationships, institutions and
agreements in various states, one particular
mechanism does not appear to be inherently better
than another…. It is the function that matters, not
the specific mechanism that might be used to
achieve that function.” The NCSL/NCAI guide sug-
gests these principles as the basis for those func-
tions:476

• A Commitment to Cooperation;
• Mutual Understanding and Respect;
• Regular and Early Communication;
• Process and Accountability for Addressing Issues;
and
• Institutionalization of Relationships.

The NCSL/NCAI guide provides 10 mechanisms
or institutions that may facilitate improved inter-
governmental relationships:

                                                          
475 Susan Johnson, Jeanne Kaufmann, John Dossett,

and Sarah Hicks, NATIONAL CONFERENCE OF STATE

LEGISLATURES AND NATIONAL CONGRESS OF AMERICAN

INDIANS, GOVERNMENT TO GOVERNMENT: MODELS OF

COOPERATION BETWEEN STATES AND TRIBES (2002)
(hereinafter “NCAI/NCSL Models of Cooperation”).

476 Id. at 6–11.

• State Legislative Committees (Fourteen states
have 17 different legislative committees to address
Indian issues).
• State Commissions and Offices (Approximately
34 states have an office or commission dedicated to
Indian affairs).477

• State–Tribal Government-to-Government Agree-
ments and Protocols (e.g., Washington Centennial
Accord; Oregon Statute and Executive Order on
Tribal–State Relations; Alaska Millennium Agree-
ment).
• Tribal Delegates in State Legislatures (Maine is
the only state with tribal delegates to state legisla-
ture, but Wisconsin, South Dakota, and Virginia
have considered it).
• Intertribal Organizations (Membership organiza-
tions representing some or all tribes in a state or
region).
• Dedicated Indian Events at the Legislatures (Sev-
eral states, such as Arizona, Maine, New Mexico,
Oklahoma, and Oregon, designate specific days
during legislative sessions for interaction with
tribal governments).
• Individual Legislator Efforts.
• State Recognition of Native Cultures and Gov-
ernments (Twelve states—Alabama, Connecticut,
Delaware, Georgia, Louisiana, Maine, Massachu-
setts, Michigan, New Jersey, New York, North
Carolina, and Virginia—have recognized more than
40 American Indian tribes as separate and distinct
governments within their borders).
• Training for Legislators and Tribal Leaders on
Respective Government Processes.
• Other Potential Legislative Mechanisms.

As noted above, NCSL/NCAI report that ap-
proximately 34 states have an office or commission
dedicated to Indian affairs, established to serve as
a liaison between the state and tribes on matters of
interest to the state and tribes. For example, in
1976, the Colorado legislature established its
Commission of Indian Affairs in the Office of the
Lieutenant Governor with this legislative declara-
tion:478

The general assembly finds and declares that the af-
fairs of the two Indian tribes whose reservations are
largely within the state of Colorado, the Southern
Ute tribe and the Ute Mountain tribe, include mat-
ters of state interest and that the state of Colorado
recognizes the special governmental relationships
and the unique political status of these tribes with
respect to the federal government and, further, that

                                                          
477 The NCSL maintains a Web site listing State Com-

mittees and Commissions on Indian Affairs at http://
www.ncsl.org/programs/statetribe/stlegcom.htm.

478 COLO. REV. STAT. 24-44-101.
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it is in the best interest of all the people of Colorado
that there be an agency providing an official liaison
among all persons in both the private and public sec-
tors who share a concern for the establishment and
maintenance of cooperative relationships with and
among the aforesaid tribes.

The duties of the Colorado Commission of Indian
Affairs are typical of the duties of other such state
commissions or councils.479 NCSL/NCAI report that
many of these offices are called “Governor’s Office
of Indian Affairs,” but most commissions are estab-
lished through legislation, with membership a mix
of Indian and non-Indian members.480 At present, at
least 16 states provide for such statutorily created
organizations to coordinate intergovernmental
dealings between tribal governments and the
state.481

                                                          
479 See COLO. REV. STAT. § 24-44-103: (1) It is the duty of

the commission:

(a) To coordinate intergovernmental dealings between

tribal governments and this state;

(b) To investigate the needs of Indians of this state and

to provide technical assistance in the preparation of plans

for the alleviation of such needs;

(c) To cooperate with and secure the assistance of the

local, state, and federal governments or any agencies

thereof in formulating and coordinating programs regard-

ing Indian affairs adopted or planned by the federal gov-

ernment so that the full benefit of such programs will ac-

crue to the Indians of this state;

(d) To review all proposed or pending legislation and

amendments to existing legislation affecting Indians in

this state;

(e) To study the existing status of recognition of all In-

dian groups, tribes, and communities presently existing in

this state;

(f) To employ and fix the compensation of an executive

secretary of the commission, who shall carry out the re-

sponsibilities of the commission;

(g) To petition the general assembly for funds to effec-

tively administer the commission’s affairs and to expend

funds in compliance with state regulations;

(h) To accept and receive gifts, funds, grants, bequests,

and devices for use in furthering the purposes of the com-

mission;

(i) To contract with public or private bodies to provide

services and facilities for promoting the welfare of the In-

dian people;

(j) To make legislative recommendations;

(k) To make and publish reports of findings and recom-

mendations.
480 NCAI/NCSL Models of Cooperation, supra note 475,

at 24–25.
481 Statutorily created commissions and councils include:

But whether the state organization is a legisla-
tive committee, a commission, a council, or the
Governor’s office, the mechanism or approach used
in seeking a cooperative relationship, as noted
above, may be as important as who leads it. Profes-
sor Pommersheim identified the State of Washing-
ton’s approach in reaching its 1989 Centennial Ac-
cord as a prototype, making this statement:

Tribal–state relations are often caught in a his-
tory…. The principles embedded in a prototype set of
negotiated sovereignty accords could go a long way
toward ameliorating this declivity. * * * These ac-
cords would involve no waiver or abridgement of any
rights by either side, but would simply take the word
“respect”…and apply it to the legal realm. The qual-
ity and texture of tribal–state relations are such that
it is necessary for states to demonstrate publicly and
in writing that they recognize tribal sovereignty—
that is, the right of tribal governments to exist, to en-
dure, and to flourish. Such accords might be seen as
establishing an innovative set of new political and
diplomatic protocols which might serve as a gateway
to a more fulfilling and successful future.482

                                                                                   
Alabama (ALA. CODE §§ 41-9-708–717, Alabama Indian

Affairs Commission).
Arizona (ARIZ. REV. STAT. ANN. §§ 41-541–594, Arizona

Commission on Indian Affairs).
Colorado (COLO. REV. STAT. §§ 24-44-101–108, Colorado

Commission on Indian Affairs)
Connecticut (CONN. GEN. STAT. ANN. §§ 10-381–391,

Native American Heritage Advisory Council).
Georgia (GA. CODE ANN. §§ 44-12-280–285, Council on

American Indian Concerns).
Idaho (IDAHO CODE §§ 67-4004–4007, Idaho Council on

Indian Affairs).
Louisiana (LA. REV. STAT. ANN. tit. 46, § 2302, Gover-

nor’s Office of Indian Affairs).
Minnesota (MINN. STAT. § 3.922, Indian Affairs Coun-

cil).
Nevada (NEV. REV. STAT. §§ 233A .010–233A.100, Ne-

vada Indian Commission).
North Carolina (N.C. GEN. STAT. §§ 143B-404–411,

Commission on Indian Affairs; N.C. 143B-411.1–411.4,
North Carolina Advisory Council on The Eastern Band of
Cherokee).

North Dakota (N.D.C.C. §§ 54-36-01–06, North Dakota
Indian Affairs Commission).

Oklahoma (OKLA. STAT. tit. 74, §§ 1201–1205, Okla-
homa Indian Affairs Commission).

Oregon (OR. REV. STAT. 172.100).
South Dakota (S.D. CENT. CODE § 1-4-1, Office of Tribal

Governmental Relations).
Tennessee (TENN. CODE. ANN. §§ 4-34-101–4-34-108,

Tennessee Commission of Indian Affairs).
Utah (UTAH CODE ANN. §§ 9-9-101–108, Division of In-

dian Affairs).
482 Pommersheim, supra note 468, at 269.
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2. Washington’s Centennial Accord
The 1989 Washington Centennial Accord be-

tween 28 federally recognized Washington Indian
tribes and the State of Washington483 is an out-
standing example of a state expanding the liaison
outreach of state government agencies to tribal
governments in a full government-to-government
relationship. This Accord, initiated by the Gover-
nor’s proclamation of January 3, 1989, and signed
by the Governor and a representative of each tribe,
“provides a framework for that government-to-
government relationship and implementation pro-
cedures to assure execution of that relationship.”
Pertinent to the issue of effective outreach is this
provision of the Accord:

a. Parties

There are twenty-eight federally recognized Indian
tribes in the state of Washington. Each sovereign
tribe has an independent relationship between the
state of Washington, through its governor, and the
signatory tribes.

The parties recognize that the state of Washington is
governed in part by independent state officials.
Therefore, although, this Accord has been initiated
by the signatory tribes and the governor, it welcomes
the participation of, inclusion in and execution by
chief representatives of all elements of state gov-
ernment so that the government-to-government rela-
tionship described herein is completely and broadly
implemented between the state and the tribes.

In 1999, the Governor’s Office of Indian Affairs
issued the Washington State/Tribal Government-
to-Government Implementation Guidelines, which
were determined by a combined tribal and state
task force. WSDOT implemented these guidelines
with its WSDOT Centennial Accord Plan (2003),484

based on an Executive Order by Washington’s Sec-
retary of Transportation, issued in February,
2003,485 providing, inter alia:

This Executive Order establishes the commitment
of…WSDOT employees to provide consistent and eq-
uitable standards for working with the various tribes
across the state, and flexibility in recognition that
each federally recognized tribe is a distinctly sover-
eign nation. The goal is to create durable intergov-
ernmental relationships that promote coordinated

                                                          
483 The Centennial Accord is published on the Intranet

by the Washington Governor’s Office of Indian Affairs,
available at http://www.goia.wa.gov/Government-to-
Government/Data/CentennialAccord.htm.

484 See WSDOT’s Tribal Consultation Policy,
http://www.wsdot.wa.gov/tribal/consultation_policy.pdf.

485 Washington Secretary of Transportation Executive
Order No. E 1025.00, dated Feb. 19, 2003, entitled “Tribal
Consultation.” Source: Tribal Liaison Office, WSDOT,
available at http://www.wsdot.wa.gov/tribal/.

transportation partnerships in service to all our citi-
zens.486

WSDOT’s Tribal Liaison Office, established in
2001, is assigned responsibility for assisting tribes
and the department with implementing effective
government-to-government relations, reporting to
the WSDOT chief of staff. Office responsibilities
include the following:487

• Providing tribes with a point of contact within
the department and helping tribes gain access to
the appropriate staff in understanding the depart-
ment’s programs, policies, and procedures;
• Assisting the department in understanding tribal
issues, making contacts, initiating consultation,
and promoting on-going coordination with tribes;
• Facilitating meetings, negotiating intergovern-
mental agreements on behalf of the department
and Secretary, and helping reconcile differences
between the department and tribal governments.

3. Minnesota’s Transportation Accord
Minnesota’s state–tribal “Government To Gov-

ernment Transportation Accord” was executed on
April 1, 2002. Signatories were MnDOT, the 11
federally recognized Indian tribal governments
within Minnesota, and FHWA’s Minnesota Divi-
sion. This accord reflected the signatories’ “desire
to improve their mutual cooperation as neighbors
by improving the development, maintenance, and
operation of interconnected transportation sys-
tems.” Acknowledging the need for “better coordi-
nation and understanding between the parties on
transportation planning, development and mainte-
nance projects,” the accord provided as one of its
purposes and objectives this statement:

This agreement demonstrates a commitment by the
parties to give practical implementation to a new
government-to-government partnership in a broad
array of transportation matters. This partnership is
designed to demonstrate mutual respect for each
other, to enhance and improve communication be-
tween the parties, to foster increased cooperation on
transportation projects, and to facilitate the respect-
ful resolution of inter-governmental differences that
may arise from time to time in the area of transpor-
tation. The development of this agreement is in-
tended to build confidence among its parties on each
of these objectives. The parties have adopted this
agreement in order to institutionalize new informa-
tion-sharing cooperative intergovernmental project
development within their respective governmental
structures.

                                                          
486 Id.
487 Id.
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Subsequent to completion of the Transportation
Accord, Minnesota Governor Pawlenty, in April
2003, issued Executive Order 03-05, “Affirming the
Government-to-Government Relationship Between
The State of Minnesota and Indian Tribal Govern-
ments Located Within the State of Minnesota.”488

This Executive Order, inter alia, provided that

Agencies of the State of Minnesota and persons em-
ployed by state agencies (the “State”) shall recognize
the unique legal relationship between the State of
Minnesota and Indian tribes, respect the fundamen-
tal principles that establish and maintain this rela-
tionship and accord tribal governments the same re-
spect accorded to other governments.489

MnDOT’s implementation of the Transportation
Accord and the Executive Order include

• Issuance of Minnesota Tribes and Transportation
E-Handbook, an online resource guide for tribal,
township, city, county, state, and federal officials
and citizens working on transportation issues af-
fecting tribal land in Minnesota.490

• Development of “Indian Employment: Memoran-
dum of Understanding,”491 now executed by six
tribes.492

• Execution in August 2004 of programmatic
agreements with three tribes for complying with
Section 106 of the National Historic Preservation
Act.493

                                                          
488 Executive Order 03-05, dated April 9, 2003, filed with

the Secretary of State, April 11, 2003.
489 Id.
490 http://www.dot.state.mn.us/mntribes/handbook/

toc.html.
491 http://www.dot.state.mn.us/mntribes/

mouemployment.html.
492 Bois Forte Band of Chippewa, Leech Land Band of

Ojibwe Indians, Red Lake Band of Chippewa Indians,
Shakopee Mdewakanton Sioux Community, Upper Sioux
Indian Community, and White Earth Band of Ojibwe.

493 Lower Sioux Indian Community, the Bois Forte Band
of Chippewa, and the Fond du Lac Band of Chippewa. As
previously noted, Section H.3.C of the National Historic
Preservation Act requires all federal agencies to consult
with Indian tribes for undertakings that may affect prop-
erties of traditional religious and cultural significance on
or off tribal lands. The regulations (36 C.F.R. §
800.2(c)(2)(ii)(A)) require agency officials to ensure that
consultation in the § 106 process provides the Indian tribe
a reasonable opportunity to identify its concerns about
historic properties, including those of traditional religious
and cultural importance, articulate its views on the un-
dertaking’s effects on such properties, and participate in
the resolution of adverse effects.

4. Other State Approaches/Experiences494

Wisconsin DOT’s Transportation Synthesis Re-
port of January 2004 summarized the existing state
strategies for coordinating relationships with Na-
tive American nations on transportation issues as
follows:495

• Tribal Liaison (person or office): California,
Washington, Montana, Minnesota, and Arizona;
• Tribal Summits: Washington, New Mexico, Iowa,
Idaho, Minnesota, Pennsylvania, and Wisconsin;
and
• Advisory Committee: In addition to their tribal
liaisons, California and Arizona have standing
committees that meet regularly to address tribal
transportation issues. California’s Native American
Advisory Committee, which advises the Caltrans
director, consists of tribal representatives. Ari-
zona’s Tribal Strategic Partnering Team includes
representatives from tribes and state and federal
agencies.

The approaches and experiences of selected
states are set out below.

a. Arizona496

Arizona has 21 federally recognized tribes, all but
one with a reservation in the state. Indian reserva-
tions occupy 27.7 million acres, about 28 percent of
the State’s land base. In 1999, the Arizona De-
partment of Transportation (ADOT) established its
ADOT Tribal Strategic Partnering Team (ATSPT),
bringing together representatives from state, tribal,
federal, and local agencies to discuss tribal trans-
portation issues and to develop forums to address
these issues. The ATSPT meets quarterly and dis-
tributes the results of its proceedings to partici-
pants, tribal representatives, and area planning
organizations. ADOT has 10 districts responsible
for construction and maintenance, each headed by
a district engineer whose duties include working
with Native American tribes on such issues as
highway improvements, funding, and operational
matters.

b. California497

California has a larger number of tribal govern-
ments (109) than any other state. Caltrans has es-
tablished a Native American Liaison Branch in the
Office of Regional and Interagency Planning to
serve as the initial contact and ombudsperson on
Native American issues. This office promotes gov-
ernment-to-government relationships, providing
                                                          

494 CTC & ASSOCIATES, supra note 468.
495 Id. at 2.
496 Id. at 3–4.
497 Id. at 3.
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information, training, and facilitation services. A
Native American Advisory Committee advises the
Caltrans director about issues of interest, and rec-
ommends policies and procedure for adoption. Cal-
trans has also set up Native American cultural co-
ordinators in each of its districts, with many
districts also having Native American liaisons. Cal-
trans has published an extensive Transportation
Guide for Native Americans, dated February 2002,
as a resource guide for Native American officials.498

c. Iowa499

Iowa has over 25 tribes having a current or his-
toric interest in the state. In May 2001, the FHWA
Iowa Division and the Iowa DOT partnered with
the Iowa Office of the State Archaeologist and the
Iowa State Historic Preservation Officer to host the
Tribal Summit on Historic Preservation and
Transportation. A follow-up workshop and site visit
helped tribal representatives learn more about the
transportation planning process and mitigation
efforts for Section 106 resources. Planning for both
the summit and the workshops included tribal rep-
resentatives. Agreement on process and procedures
included tailored Memoranda of Understanding
with affected tribes, standardized notification form,
and standardized tribal consultation points.

d. New Mexico500

New Mexico has 22 federally recognized tribes and
carries on tribal liaison through participation in an
action committee that includes representatives
from the New Mexico DOT, New Mexico Land Of-
fice and Office of Indian Affairs, FHWA, Depart-
ment of Energy, BIA, tribal organizations, and sev-
eral tribes. This action committee follows up on
issues raised in a 1999 tribal–state transportation
summit. Summit attendees included local, state
and federal agencies, together with tribal govern-
ment representatives to discuss transportation con-
cerns. Attendees signed Memoranda of Agreement
and created the action committee to implement
government-to-government protocols between tribal
governments and state transportation agencies.

                                                          
498 http://www.dot.ca.gov/hq/tpp/offices/orip/na/

Trans-GuideForNativeAmericans.pdf.
499 Respectful Communication Accelerates the Section

106 Process: Iowa’s New Tribal Constitution Process,
SUCCESSES IN STEWARDSHIP (FHWA, Washington, DC),
July 2002, available at http://environment.fhwa.dot.gov/
strmlng/newsletters/jul02.htm.

500 CTC & ASSOCIATES, supra note 468, at 8.

e. Wisconsin501

The Wisconsin Department of Transportation
(WisDOT) and the Wisconsin Division of FHWA
have partnered to work with Wisconsin’s 11 feder-
ally recognized tribes on a government-to-
government basis. Assisting and partnering with
them have been the Lac Courte Oreilles Ojibwa
Community College and the College of the
Menominee Nation. This alliance has resulted in
positive benefits to all partners, tribal govern-
ments, and individual Indians. Activities have in-
cluded sharing of resources, outreach to and train-
ing for Native American individuals and firms,
development of the Lac Courte Oreilles/Sawyer
County Transit System, and the advancement of
Native American hiring preference. Historic coor-
dination with the tribes occurs at two levels: a pol-
icy committee and direct project-related. The tribes
are invited to participate in the policy committee
along with FHWA, WisDOT Central Office, Wis-
DOT district representatives, and several archeolo-
gists. An historic Memorandum of Agreement has
been prepared for use on major construction proj-
ects to cover any potential archaeological involve-
ment during construction. WisDOT is developing a
statewide policy for working with the tribes, as well
as a WisDOT/Tribal Partnership Agreement, out-
lining how business will be conducted between the
Department and Wisconsin’s 11 tribes.

5. Tribal–State Cooperative Agreements

a. Background

A “cooperative agreement” between an Indian
tribe and a state may be described as an intergov-
ernmental agreement that settles or avoids juris-
dictional disputes and determines certain substan-
tive matters by forming political policies between
governmental entities.502 While properly drafted
tribal–state cooperative agreements should be de-
veloped on general contract principles and designed
to be enforceable in court, it is not clear whether or
not they are enforceable as contracts due to the
paucity of case law dealing with the issue.503 The
                                                          

501 MARY B. WILLIAMS & JOHN C. CARROLL, REPORT:
OUTREACH TO NATIVE AMERICANS: A COMPREHENSIVE

LOOK AT WISCONSIN’S EFFORTS (October 31, 2002), avail-
able at http://www.fhwa.dot.gov/hep/tribaltrans/
oct31_03.htm.

502 MACK & TIMMS, supra note 468, at 1305.
503 Id. See also State of Minnesota v. Manypenny, 662

N.W.2d 183, 187 (2003), where the court in upholding a
cooperative agreement authorizing tribal officers to law-
fully arrest Indians on the reservation stated that “the
scant case-law treatment addressing the issue of coopera-
tive agreements appears only in dicta.” In the earlier case
of State of Minnesota v. Stone, 572 N.W.2d 725, 732
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discussion and recommendations appearing in Sec-
tion XI on contracting with Indian tribes and tribal
entities should be considered should parties to a
cooperative agreement intend to treat such an
agreement as enforceable.

Pommersheim’s case study clearly demonstrated
that the use of tribal–state cooperative agreements
is not a new thing. For example, he points out that
some states, retroceding jurisdiction under P.L.
280, entered into cross-deputization agreements
between tribal law enforcement and state patrol.504

He also refers to the 1989 Legislative Report of The
National Conference of State Legislatures, which
addressed existing state–tribal transportation
agreements as a beginning point to dealing with
routing and emergency response issues for nuclear
waste transportation.505

Cooperative agreements were also pioneered by
Congress in the Indian Child Welfare Act (1978)506

and IGRA (1988),507 which authorize or require
state–tribal cooperative agreements to effectuate
each Act. The U.S. Supreme Court suggested the
use of cooperative agreements in its decision in
Oklahoma Tax Commission v. Citizen Band Pota-

                                                                                   
(1997), the Minnesota Supreme Court stated: “We antici-
pate that tribes without the resources to sustain their own
[motor vehicle] enforcement systems will enter into coop-
erative agreements with state and local governments to
obtain these services.”

 504 Pommersheim, supra note 468, at 239, n.184. The
Indian Law Enforcement Reform Act, Pub. L. No. 101-379,
104 Stat. 473 (1990) (See 25 U.S.C. §§ 2801-2809), was
enacted by Congress to provide authority for cross-
deputization agreements involving enforcement of federal
or tribal laws by states in Indian country.

505 Id., note 152, at 260. See also MACK & TIMMS, supra
note 468, citing Charles F. Wilkinson, To Feel the Summer
in the Spring: The Treaty Fishing Rights of the Wisconsin
Chippewa, 1991 WIS. L. REV. 375, 410; and JAMES B.
REED & MARA A. COHEN, JURISDICTION OVER NUCLEAR

WASTE TRANSPORTATION ON INDIAN TRIBAL LANDS: STATE

TRIBAL RELATIONSHIPS (NCSL, State Legislative Report,
Vol. 16, No. 4, at 5, 1991):

For example, the Wisconsin Department of Natural Re-

sources entered into a cooperative agreement with the

Menominee Tribe to fill in the regulatory gaps relating to

hazardous and solid waste management. Prior to the

agreement, state officials were unsure of their proper rule;

therefore, they were hesitant to work with Indian tribes,

even when asked to help. State workers who responded to

a Menominee hazardous waste spill did not know if their

insurance covered them while working outside the state’s

jurisdiction.
506 Pub. L. No. 95-606, 92 Stat. 3069 (1978).
507 Pub. L. No. 100-497, 102 Stat. 2467 (1988).

watomi Indian Tribe of Oklahoma.508 The Court
ruled that Oklahoma had no jurisdiction to tax
tribal members on trust land cigarette sales, but
upheld the State’s right to collect such taxes on
sales to nonmembers of the tribe. The Court sug-
gested that this could be done by a tribal–state co-
operative agreement: “States may also enter into
agreements with tribes to adopt a mutually satis-
factory regime for the collection of this sort of
tax.”509

The Montana legislature responded to the Su-
preme Court’s suggestion in 1993 by amending its
State–Tribal Cooperative Agreement Act510 to spe-
cifically include a cooperative regime for tax as-
sessment and collection or refund by the State, a
public agency, or a Montana Indian tribe. The Pre-
amble to the amendment511 is noteworthy for its
focus on state–tribal government-to-government
relationship and cooperation:

WHEREAS, the Legislature finds it necessary to
clarify provisions of the State–Tribal Cooperative
Agreements Act in order to reduce the delays in im-
plementing taxation agreements entered into be-
tween the State of Montana and Montana Indian
Tribes; and

WHEREAS, clarifying provisions of the State–Tribal
Cooperative Agreements Act will also reduce the
need for duplicative language, which results in in-
creased costs associated with publication of the Mon-
tana Code Annotated; and

WHEREAS, the Supreme Court, in Oklahoma Tax
Commission v. Citizen Band Potawatomi Indian
Tribe of Oklahoma, 111 S. Ct. 905 (1991), stated,
among alternatives, that the state and a tribe may
adopt a "mutually satisfactory regime" for collection
of a tax but did not mandate that a state collect the
tax; and

WHEREAS, in an effort to promote a government-to-
government relationship between the State of Mon-
tana and Montana Indian Tribes and in recognition
that both the state and tribal governments must be
trusted to act responsibly, it is appropriate that the
party designated to collect taxes on an Indian reser-
vation pursuant to any agreement be subject to nego-
tiation.

THEREFORE, the Legislature of the State of Mon-
tana finds it appropriate to amend the State–Tribal
Cooperative Agreements Act to specifically include
tax assessment and collection or refund and to es-
tablish specific requirements for tax assessment and
collection or refund by the state, a public agency, or
a Montana Indian Tribe. (Emphasis supplied).

                                                          
508 498 U.S. 505, 111 S. Ct. 905, 112 L. Ed. 2d 1112

(1991).
509 Id. at 514.
510 MONT. CODE ANN. §§ 18-11-101, et seq.
511 See MONT. CODE ANN. § 18, ch. 625, L. 1993.
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b. State’s Legal Authority for Intergovernmental
Agreements with Tribes

A survey was conducted of state transportation
attorneys requesting their feedback on the state’s
approach and legal authority to contract and enter
into cooperative agreements and funding agree-
ments with Indian tribes/tribal entities. Eight
states responded,512 with three reporting no
authority due to absence of federally recognized
tribes.513 Four states reported having statutory
authority to contract or enter into cooperative
agreements with tribes.514 One state, Colorado, re-
ported that the authority for such agreements
comes from basic principles of sovereignty and Ar-
ticle XIV, Section 18, of the Colorado Constitution,
dealing with intergovernmental relationships.
Colorado has used this authority to enter into two
intergovernmental agreements with the Southern
Ute Tribe: (1) a Taxation Compact; and (2) an Air
Quality Compact. These compacts have been ap-
proved by the State legislature and enacted as posi-
tive law.515

c. State Enabling Statutes

Based upon the results of the survey and addi-
tional research, it was determined that there are at
least 16 states that have enacted statutes author-
izing the governor, state agencies, and/or local gov-
ernments to enter into agreements with tribes for
prescribed purposes, including the joint exercise of
jurisdiction.516 State enabling legislation takes two
                                                          

512 Colo., Ill., Md., Minn., Ohio, Utah, Wash., and Wis.
513 Ill., Md., and Ohio.
514 Minn., Utah, Wash., and Wis.
515 COLO. REV. STAT. 24-61-101, et seq.; COLO. REV. STAT

24-62-101, et seq.
516 California:

CAL. STS. & HIGH. CODE § 94 (Traffic Mitigation, cultural,
environ.)
CAL. FISH & GAME CODE § 16000, et seq. (Indian Fishing);
CAL. HEALTH & SAFETY CODE § 25198.1, et seq. (Hazard-
ous Waste)
CAL. PUB. RES. CODE § 44201, et seq. (Waste Manage-
ment)
CAL. GOV’T CODE § 98000, et seq. (Indian Gaming)
Idaho: IDAHO CODE § 67-400l, et seq. (State–Tribal Rela-
tions Act)
Iowa: IOWA CODE ANN. § 232B.11 (Care & Custody of In-
dian Children)
Illinois: 230 ILL. COMP. STAT. 35 (Native American Gam-
ing Compact Act, eff. 1/1/05)
Kansas: KAN. STAT. ANN. §§ 46.2301–2302 (Indian Gam-
ing Compacts)
Michigan: MICH. COMP. LAWS ANN. § 205.30c(12) (Taxa-
tion Agreements)
Minnesota: MINN. STAT. § 161.368, et seq. (Highway Con-
tracts)

broad forms: the joint powers approach under
which each cooperating entity must have the ap-
propriate power; and the power of one unit ap-
proach under which only one of the consenting enti-
ties needs to have the appropriate power. The State
of Washington’s Interlocal Cooperation Act was
enacted in 1967 to enable local governmental units
to cooperate with other localities, including “any
Indian tribe recognized as such by the federal gov-
ernment.”517 The statute authorizes “joint powers
agreements,” mandating specified provisions in the
agreement.518 The State of New Mexico has a simi-
                                                                                   
Montana: MONT. CODE ANN. § 18-11-101, et seq. (State–
tribal Cooperative Agreements)
Nebraska: R.R.S. NEB. § 13-1502, et seq. (State-Tribal
Cooperative Agreements)
New Mexico: N.M. STAT. ANN. § 11-1-1, et seq. (Joint Pow-
ers Agreements)
North Dakota: N.D. CENT. CODE § 54-40.2-01, et seq. (Ad-
ministrative Services)
Oklahoma: OKLA. STAT. ANN. chap. 35A, § 1221, et seq.
(Mutual Interest Issues)
South Dakota: S.D.C.C. § 10-12A-4.1
Utah: UTAH CODE ANN. §§ 11-13-103, 11-13-201 (Joint
Powers)
Washington: WASH. REV. CODE § 39.34.010, et seq. (Joint
Powers)
Wisconsin: WIS. STAT. ANN. § 14.035 (Gaming Compacts);
WIS. STAT. ANN. § 66.0301(b)(2) (Interlocal Cooperative
Agreements); WIS. STAT. ANN. § 160.36 (Ground Water
Monitoring); 

517 WASH. REV. CODE 39.34. WASH. REV. CODE

39.34.020(1) defines “Public agency,” as follows:

any agency, political subdivision, or unit of local govern-

ment of this state including, but not limited to, municipal

corporations, quasi municipal corporations, special pur-

pose districts, and local service districts; any agency of the

state government; any agency of the United States; any

Indian tribe recognized as such by the federal government;

and any political subdivision of another state.
518 WASH. REV. CODE 39.34.030, Joint powers—Agree-

ments for joint or cooperative action, requisites, effect on
responsibilities of component agencies—Financing of joint
projects, provides, inter alia:

(1) Any power or powers, privileges or authority exer-

cised or capable of exercise by a public agency of this state

may be exercised and enjoyed jointly with any other public

agency of this state having the power or powers, privilege

or authority, and jointly with any public agency of any

other state or of the United States to the extent that laws

of such other state or of the United States permit such

joint exercise or enjoyment. Any agency of the state gov-

ernment when acting jointly with any public agency may

exercise and enjoy all of the powers, privileges and

authority conferred by this chapter upon a public agency.

 (2) Any two or more public agencies may enter into

agreements with one another for joint or cooperative action
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lar Joint Powers Agreement Act,519 which defines
the covered “public agency” to include “an Indian
nation, tribe or pueblo; a subdivision of an Indian
nation, tribe or pueblo that has authority pursuant
to the law of that nation, tribe or pueblo to enter
into joint powers agreements directly with the
state.”520 Montana enacted its State–Tribal Coop-
erative Agreement Act in 1981 “to promote coopera-
tion between the state or public agency and a sov-
ereign tribal government in mutually beneficial
activities and services.”521 Nebraska enacted its

                                                                                   
pursuant to the provisions of this chapter…. Appropriate

action by ordinance, resolution or otherwise pursuant to

law of the governing bodies of the participating public

agencies shall be necessary before any such agreement

may enter into force.

(3) Any such agreement shall specify the following:

(a) Its duration; (b) The precise organization, composi-

tion and nature of any separate legal or administrative en-

tity created thereby together with the powers delegated

thereto, provided such entity may be legally created…; (c)

Its purpose or purposes; (d) The manner of financing the

joint or cooperative undertaking and of establishing and

maintaining a budget therefor; (e) The permissible method

or methods to be employed in accomplishing the partial or

complete termination of the agreement and for disposing of

property upon such partial or complete termination; (f)

Any other necessary and proper matters.
519 N.M. STAT. ANN. §§ 11-1-1–11-1-7.
520 N.M. STAT. ANN. § 11-1-2 (2004). The authority to en-

ter into agreements and the requirement for approval of
the secretary of finance and administration are provided
in § 11-1-3:

If authorized by their legislative or other governing

bodies, two or more public agencies by agreement may

jointly exercise any power common to the contracting par-

ties, even though one or more of the contracting parties

may be located outside this state; provided, however,

nothing contained in this Joint Powers Agreements Act

[11-1-1 to 11-1-7 NMSA 1978] shall authorize any state of-

ficer, board, commission, department or any other state

agency, institution or authority, or any county, municipal-

ity, public corporation or public district to make any

agreement without the approval of the secretary of finance

and administration as to the terms and conditions thereof.

Joint powers agreements approved by the secretary of fi-

nance and administration shall be reported to the state

board of finance at its next regularly scheduled public

meeting. A list of the approved agreements shall be filed

with the office of the state board of finance and made a

part of the minutes.
521 MONT. CODE ANN. 18-11-101, et seq. Section 103 pro-

vides as follows:

18-11-103 Authorization to enter agreement—general

contents.

State-Tribal Cooperative Agreements Act in 1989.522

Among other features of this Act is a provision

                                                                                   
(1) Any one or more public agencies may enter into an

agreement with any one or more tribal governments to:

(a) perform any administrative service, activity, or un-

dertaking that a public agency or a tribal government en-

tering into the contract is authorized by law to perform;

and

(b) assess and collect or refund any tax or license or

permit fee lawfully imposed by the state or a public agency

and a tribal government and to share or refund the reve-

nue from the assessment and collection.

(2) The agreement must be authorized and approved by

the governing body of each party to the agreement. If a

state agency is a party to an agreement, the governor or

the governor's designee is the governing body.

(3) The agreement must set forth fully the powers,

rights, obligations, and responsibilities of the parties to the

agreement.

(4) (a) Prior to entering into an agreement on taxation

with a tribal government, a public agency shall provide

public notice and hold a public meeting on the reservation

whose government is a party to the proposed agreement

for the purpose of receiving comments from and providing

written and other information to interested persons with

respect to the proposed agreement.

(b) At least 14 days but not more than 30 days prior to

the date scheduled for the public meeting, a notice of the

proposed agreement and public meeting must be published

in a newspaper of general circulation in the county or

counties in which the reservation is located.

(c) At the time the notice of the meeting is published, a

synopsis of the proposed agreement must be made avail-

able to interested persons.
522 R.R.S. NEB. §§ 13-1502, et seq. The statute mandates

the required contents of the agreement:

§ 13-1504. Agreement; contents

An agreement shall specify:

(1) Its duration;

(2) The precise organization, composition, and nature of

any separate legal entity created;

(3) Its purpose;

(4) The manner of financing the agreement and estab-

lishing and maintaining a budget;

(5) The method to be employed in accomplishing the

partial or complete termination of the agreement and for

disposing of property upon such partial or complete termi-

nation, if any;

(6) Provisions for administering the agreement, which

may include, but not be limited to, the creation of a joint

board responsible for such administration;
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authorizing the appropriation of funds and provi-
sion of personnel or services:

§ 13-1507. Public agency; appropriate funds; provide
personnel

Any public agency entering into an agreement may
appropriate funds for, and may sell, lease, or other-
wise give or supply material to, any entity created
for the purpose of performance of the agreement and
may provide such personnel or services as are within
its legal power to furnish.

Minnesota has expressly authorized the depart-
ment of transportation to enter into cost-sharing
agreements with tribal authorities for highway
work on tribal lands. Minn. Stat. Section 161.368,
enacted in 2003, provides:

On behalf of the state, the commissioner [Commis-
sioner of Transportation] may enter into cost-sharing
agreements with Indian tribal authorities for the
purpose of providing maintenance, design, and con-
struction to highways on tribal lands. These agree-
ments may include (1) a provision for waiver of im-
munity from suit by a party to the contract on the
part of the tribal authority with respect to any con-
troversy arising out of the contract and (2) a provi-
sion conferring jurisdiction on state district courts to
hear such a controversy.

Caltrans’ authority to enter into contracts with
federally recognized tribes is limited to “activities
related to on-reservation or off-reservation cultural
resource management and environmental studies
and off-reservation traffic impact mitigation proj-
ects on or connecting to the state highway sys-
tem.”523 The statute mandates that the contract

                                                                                   
(7) The manner of acquiring, holding, and disposing of

real and personal property used in the agreement;

(8) When an agreement involves law enforcement:

(a) The minimum training standards and qualifications

of law enforcement personnel;

(b) The respective liability of each public agency and

tribal government for the actions of law enforcement offi-

cers when acting under the provisions of an agreement;

(c) The minimum insurance required of both the public

agency and the tribal government; and

(d) The exact chain of command to be followed by law

enforcement officers acting under the agreement; and

(9) Any other necessary and proper matters.

523 CAL STS. & HIGH. CODE (2005) § 94. Authority to en-
ter into contracts; Contracts with federally recognized
Indian tribes

(a) The department may make and enter into any con-

tracts in the manner provided by law that are required for

performance of its duties, provided that contracts with fed-

“shall provide for a limited waiver of sovereign im-
munity by that Indian tribe for the state for pur-
pose of enforcing obligations arising from the con-
tracted activity.”524

G. ACQUISITION OF INDIAN LAND FOR
PUBLIC TRANSPORTATION PURPOSES

1. General
As a general rule, Indian lands are not included

in the term "public lands," which are subject to sale
or disposal under general statutory law,525 and all
questions with respect to rights of occupancy in
land, and the manner, time, and conditions of ex-
tinguishment of Indian title are solely for consid-
eration of the federal government.526 As a corollary
to this, third parties such as states and political

                                                                                   
erally recognized Indian tribes shall be limited to activities

related to on-reservation or off-reservation cultural re-

source management and environmental studies and off-

reservation traffic impact mitigation projects on or con-

necting to the state highway system.

(b) To implement off-reservation traffic impact mitiga-

tion contracts with federally recognized Indian tribes, all

of the following shall apply:

(1) Any contract shall provide for the full reimburse-

ment of expenses and costs incurred by the department in

the exercise of its contractual responsibilities. Funds for

the project shall be placed in an escrow account prior to

project development. The contract shall also provide for a

limited waiver of sovereign immunity by that Indian tribe

for the state for the purpose of enforcing obligations aris-

ing from the contracted activity.

(2) The proposed transportation project shall comply

with all applicable state and federal environmental impact

and review requirements, including, but not limited to, the

California Environmental Quality Act (Division 13 (com-

mencing with Section 21000) of the Public Resources Code).

(3) The department's work on the transportation project

under the contract shall not jeopardize or adversely affect

the completion of other transportation projects included in

the adopted State Transportation Improvement Program.

(4) The transportation project is included in or consis-

tent with the affected regional transportation plan.
524 Id. at (b)(1).
525 Bennett County S.D. v. United States, 394 F.2d 8, 11

(8th Cir. 1968). Cf. Mo.-Kan.-Tex. Ry. Co. v. United
States, 235 U.S. 37, 35 S. Ct. 6, 59 L. Ed. 116 (1914); N.
Pac. Ry. Co. v. United States, 227 U.S. 355, 33 S. Ct 368,
57 L. Ed. 544 (1913); Putnam v. United States, 248 F.2d
292 (8th Cir. 1957).

526 Bennett County, 394 F.2d at 11, Cf. United States v.
Santa Fe Pac. Ry. Co., 314 U.S. 339, 62 S. Ct. 248, 86 L.
Ed. 260 (1941).
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subdivisions acquire only such rights and interests
in Indian lands as may be specifically granted to
them by the federal government. To assure the ut-
most fairness in transactions between the United
States and Indian tribes, any intent to deprive a
tribe of its rights in land, or otherwise bring about
the extinguishment of Indian title, either by grants
in abrogation of existing treaties or through other
congressional legislation, must be clearly and une-
quivocally stated, and language appearing in such
grants and statutes is not to be construed to the
prejudice of the Indians.527

2. Grants of Indian Land for Highway Purposes

a. Use of BIA Authority and Procedures

(1) Statutory Provisions.—The Act of March 3,
1901, 31 Stat. 1058, was one of an amalgam of spe-
cial purpose access statutes dating back as far as
1875, each limiting the nature of rights-of-way to
be obtained and creating an unnecessarily compli-
cated procedure.528 Two methods were provided for
acquiring right-of-way for highways through lands
allotted in severalty: (1) by grant of permission by
the Secretary of the Interior529 and (2) by condem-
nation.530 In 1948, Congress enacted a general stat-
                                                          

527 Bennett County, 394 F.2d at 11 and 12. See United
States v. Santa Fe Pac. Ry. Co., 314 U.S. 339, 62 S. Ct.
248, 86 L. Ed. 260 (1941); N. Pac. Ry. Co. v. United States,
227 U.S. 355, 33 S. Ct. 368, 57 L. Ed. 544 (1913).
Leavenworth, etc. R.R Co. v. United States, 92 U.S. 733,
23 L. Ed. 634 (1875); United States v. Shoshone Tribe, 304
U.S. 111, 58 S. Ct. 794, 82 L. Ed. 1213 (1938).

528 See, e.g., 25 U.S.C. §§ 311 (opening of highways); 312
(rights-of-way for railway, telegraph, and telephone lines);
318a (roads on Indian reservations); 319 (rights-of-way for
telephone and telegraph lines); 320 (acquisition of lands
for reservoirs or materials); 321 (rights-of-way for pipe
lines); 43 U.S.C. §§ 959 (rights-of-way for electrical
plants); 961 (rights-of-way for power and communications
facilities).

529 See 25 U.S.C.A. § 311. Ch. 832, § 4, 31 Stat. 1058,
1084 (codified at 25 U.S.C. § 311), provides:

The Secretary of the Interior is authorized to grant

permission, upon compliance with such requirements as he

may deem necessary, to the proper State or local authori-

ties for the opening and establishment of public highways,

in accordance with the laws of the State or Territory in

which the lands are situated, through any Indian reserva-

tion or through any lands which have been allotted in sev-

eralty to any individual Indian under any laws or treaties

but which have not been conveyed to the allottee with full

power of alienation.
526 See 25 U.S.C.A. § 357. Chap. 832, § 3, 31 Stat. 1084

(codified at 25 U.S.C. § 357) provides: “Lands allotted in
severalty to Indians may be condemned for any public
purpose under the laws of the State or Territory where

ute entitled "Indian Right of Way Act."531 The pur-
pose of this Act was to simplify and facilitate the
process of granting rights-of-way across Indian
lands.532 Section 1 of the Act, codified as 25 U.S.C.A.
§ 323, authorizes the Secretary of the Interior to
grant rights-of-way for any purposes over all trust
and restricted lands.533 The statute provides that
"any existing statutory authority empowering the
Secretary of the Interior to grant rights-of-way over
Indian lands" was not repealed. Thus, 25 U.S.C.A.
§§ 311 and 357 remain unchanged.534 The 1948
statute provides that "no grant of a right-of-way
over and across any lands belonging to a tribe" or-
ganized under IRA "shall be made without the con-
sent of the proper tribal officials."535 Consent of each
tribe is required by Departmental regulations for

                                                                                   
located in the same manner as land owned in fee may be
condemned, and the money awarded as damages shall be
paid to the allottee.”

531 Act of Feb. 5, 1948, ch. 45, 62 Stat. 17 (codified at 25
U.S.C. §§ 323–28).

532 Neb. Pub. Power Dist. v. 100.95 Acres of Land, 719
F.2d 956, 958 (8th Cir. 1983). For example, the court
noted that frequently, “many individual Indians, often
widely scattered, owned undivided interests in a single
tract of land. Obtaining the signatures of all the owners
was a time-consuming and burdensome process, both for
the party seeking the right-of-way and for the Interior
Department.” Id. at 959.

533 25 U.S.C.A. § 323 (2004), Rights-of-way for all pur-
poses across any Indian Lands, provides:

The Secretary of the Interior be, and he is empowered to

grant rights-of-way for all purposes, subject to such condi-

tions as he may prescribe, over and across any lands now

or hereafter held in trust by the United States for individ-

ual Indians or Indian tribes, communities, bands, or na-

tions, or any lands now or hereafter owned, subject to re-

strictions against alienation, by individual Indians or

Indian tribes, communities, bands, or nations, including

the lands belonging to the Pueblo Indians in New Mexico,

and any other lands heretofore or hereafter acquired or set

aside for the use and benefit of the Indians.
534 25 U.S.C.A. § 326 (2004), provides: “Sections 323 to

328 of this title shall not in any manner amend or repeal
the provisions of the Federal Water Power Act of June 10,
1920…nor shall any existing statutory authority empow-
ering the Secretary of the Interior to grant rights-of-way
over Indian lands be repealed.” See also Neb. Pub. Power
Dist. v. 100.95 Acres of Land in County of Thurston, Neb.,
719 F.2d 956, 959 (1983), holding that: “The 1948 Act does
not, by its express terms, amend or repeal any existing
legislation concerning rights-of-way across Indian lands.”

535 Chap. 45, § 2, 62 Stat. 18 (codified at 25 U.S.C.A. §
324 (2004). Consent is also required for tribes organized
under the Oklahoma Indian Welfare Act, 25 U.S.C. §§
501–509, and for Alaska Native villages organized under
the Indian Reorganization Act. 25 U.S.C. §§ 461–479.
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any rights-of-way over tribal lands.536 Consent of
individual Indians is also generally required537 with
certain statutory exceptions covered by the Act.538

(2) BIA Regulations (25 C.F.R. Part 169).—
The BIA implementation regulations appear at 25
C.F.R. Part 169. The BIA regulation covering appli-
cations for rights-of-way for public highways is 25
C.F.R. § 169.28, which refers specifically to 25
U.S.C. § 311. Excepted from the regulation are the
States of Nebraska and Montana, which are to fol-
low the requirements of the Act of March 4, 1915
(38 Stat. 1188).539 The regulations require that ap-
plications for public highway rights-of-way over
and across roadless and wild areas “shall be consid-
ered in accordance with the regulations contained
in part 265 of this chapter.” 540

(3) Judicial Construction of Highway Right-of-
Way Grants.—The Supreme Court of Arizona, in

                                                          
536 25 C.F.R. § 169.3(a) (2004). See S. Pac. Transp. Co. v.

Watt, 700 F.2d 550, 556 (9th Cir. 1983), holding that
“[t]he Secretary acted within his power in requiring by
regulation that tribal consent be obtained for the acquisi-
tion of rights-of-way….”

537 See 25 C.F.R. § 169.3(b).
538 25 U.S.C. § 324; 25 C.F.R. § 169.3(c) (2004). The Sec-

retary may issue permission to survey with respect to, and
he may grant rights-of-way over and across individually
owned lands without the consent of the individual Indian
owners when: (1) The individual owner is a minor or non
compos mentis, and the Secretary finds that such grant
will cause no substantial injury to the land or owner,
which cannot be adequately compensated for by monetary
damages; (2) The land is owned by more than one person,
and the owners or owner of a majority of the interests
consent to the grant; (3) The whereabouts of the owner of
the land or an interest therein are unknown, and the
owners or owner of any interests therein whose where-
abouts are known, or a majority thereof, consent to the
grant; (4) The heirs or devisees of a deceased owner of the
land have not been determined, and the Secretary finds
that the grant will cause no substantial injury to the land
or owner thereof; (5) The owners of interests in the land
are so numerous that the Secretary finds it would be im-
practicable to obtain their consent, and also finds that the
grant will cause no substantial injury to the land or any
owner thereof. 25 C.F.R. § 169.3(a) (2004).

539 Sec. 169.28(b) provides an optional course for two
states:

In lieu of making application under the regulations in

this part 169, the appropriate State or local authorities in

Nebraska or Montana may, upon compliance with the re-

quirements of the Act of March 4, 1915 (38 Stat. 1188), lay

out and open public highways in accordance with the re-

spective laws of those States.
540 25 C.F.R. pt. 265.

Application of Denet-Claw,541 dismissed traffic cita-
tions to a Navajo Indian for violations occurring on
U.S. 66 within the Navajo Reservation. The court
rejected

the State's contention that the granting of an ease-
ment for a right of way [under 25 U.S.C. § 311] by
implication conferred jurisdiction on Arizona courts
over Indian traffic offenders [as] untenable as it
completely ignores the express definition of what
constitutes “Indian country” found in section 1151,
[18 U.S.C. § 1151].542

The Supreme Court of New Mexico, in State of
New Mexico v. Begay, agreed, holding,

[T]hat the authority under which the State was
permitted to construct Highway 666 through, and
over, the Navajo reservation [25 U.S.C. § 311] failed
to extinguish the title of the Navajo Indian Tribe….
Since the State has no jurisdiction over Indian res-
ervations until title in the Indians is extinguished,
and the easement to the State did not affect the
beneficial title, there is no basis upon which the
State can claim jurisdiction.543

Finally, in State v. Webster,544 the Wisconsin Su-
preme Court held that the State did not have juris-
diction to charge and prosecute traffic offenses by
Menominee Indians on a state highway within the
reservation because (a) title to the land underlying
the state highway remained part of the reservation,
(b) the tribe had a well-established tradition of
tribal self-government in the area of traffic regula-
tion, and (c) state jurisdiction would interfere with
tribal self-government and impair a right granted
or reserved by federal law. The court said:

We conclude that the language of 25 U.S.C. sec. 311,
taken together with the expressed congressional in-
tent to include rights-of-way as part of Indian coun-
try, implies that the granting of the Highway 47
right-of-way pursuant to sec. 311 neither extin-
guished title in the Menominee Tribe nor constituted
a general grant of jurisdiction to the state over the
land constituting the right-of-way. Anything in State
v. Tucker, supra, contrary to our holding in this case
is hereby overruled.545

As previously noted at Section D.5.b., the U.S.
Supreme Court, in Strate v. A-1 Contractors, con-
sidered the adjudicatory authority of the tribe in
                                                          

541 83 Ariz. 299, 320 P.2d 697 (1958).
542 Id. at 700.
543 63 N.M. 409, 320 P.2d 1019–20 (1958).
544 114 Wis. 2d 418, 338 N.W.2d 474 (1983).
545 Id. at 480. The Court cited United States v. Harvey,

701 F.2d 800, 805 (9th Cir. 1983), (25 U.S.C. § 311 is not a
general grant of jurisdiction to the states over the land
constituting the right-of-way); Ortiz-Barraza v. United
States, 512 F.2d 1176, 1180 (9th Cir. 1975) (rights-of-way
running through a reservation remain part of the reserva-
tion and within the territorial jurisdiction of tribal police);
Id. at 479.
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connection with a 6.59-mi stretch of North Dakota
State Highway No. 8, conveyed by the United
States to the State by “an easement for a right-of-
way” over tribal lands pursuant to 25 U.S.C. § 325.
The granting instrument detailed only one specific
reservation by Indian landowners: “to construct
crossings of the right-of-way at all points reasona-
bly necessary to the undisturbed use and occupancy
of the premises affected by the right-of-way.”546 The
Court, noting that “the right-of-way is open to the
public, and traffic on it is subject to the State’s con-
trol…[with the Tribe] retain[ing] no gatekeeping
right,” held that the 6.59-mi stretch was “equiva-
lent, for nonmember governance purposes, to alien-
ated, non-Indian land.” The Court, in a unanimous
decision based on the Montana rule,547 held that
“[a]s to nonmember…a tribe’s adjudicative jurisdic-
tion does not exceed its legislative jurisdiction [and]
civil authority of Indian tribes and their courts
with respect to non-Indian fee lands generally
‘do[es] not extend to the activities of nonmembers of
the tribe.’”548

Relying on the decisions in Montana and Strate,
the United States Court of Appeals for the Ninth
Circuit, in State of Montana Department of Trans-
portation v. King,549 held that the Fort Belknap In-
dian Community lacked jurisdiction to regulate the
State’s employment practices in performing repair
work on a state highway that crosses the reserva-
tion on right-of-way owned by the State (specifi-
cally to enforce a TERO against Montana DOT em-
ployees).550 The State acquired the right-of-way over
the Fort Belknap Indian Reservation from the
United States, pursuant to 25 U.S.C. §§ 323–328, in
order to construct and maintain Highway 66. As
part of the transfer, the State became responsible

                                                          
546 Strate, 520 U.S. at 454–55.
547 Id. at 454–56.
548 Id. at 453, citing Montana, 450 U.S. at 565.
549 191 F.3d 1108 (9th Cir. 1999).
550 Id. at 1111:

To address the lack of employment opportunities, the

Fort Belknap Indian Community Council enacted an af-

firmative action policy, called the Tribal Employment

Rights Ordinance (“TERO”). The TERO regulates the em-

ployee relations of covered employers through restrictions

on hiring, promotion, transfer, and reduction in force pref-

erences for tribal members, Native Americans who are not

tribal members, and spouses of tribal members. The

TERO’s affirmative action requirements include hiring

quotas, special seniority rules, use of the TERO office as

an employment source, mandatory advertising, and man-

datory cross-cultural training. All covered employers are

required by the TERO to secure a permit and pay an an-

nual business fee of $100.00. Each employee of a covered

employer is required to obtain a work permit, which costs

$100.00….

for constructing and maintaining the highway pur-
suant to the Federal-Aid Highway Act of 1956.551

The court noted that the “community consented to
the transfer, and each individual allottee received
compensation for the easement…[t]he State agreed
to construct and maintain the highway, and the
highway is open to the public.” The court of appeals
observed that Strate “held that the tribe’s loss of
the ‘right of absolute and exclusive use and occupa-
tion…implies the loss of regulatory jurisdiction
over the use of the land by others….” citing its
analysis in Wilson v. Marchington,552 and conclud-
ing:553

Thus, Montana’s main rule, which is consistent with
the origins of tribal power, precludes the Community
from exercising regulatory jurisdiction over the
State’s employment practices on the right of way
owned by the State…. As to the issues before us, we
hold that the State of Montana and its officials are
outside of the regulatory reach of the Community’s
TERO for work performed on the right of way owned
by the State.554

The following factors, considered by the courts in
Strate and the Montana DOT case, will no doubt
become critical when construing grants of highway
right-of-way across Indian lands: (1) the legislation
that created the right-of-way, (2) whether the right-
of-way was acquired by the state with the consent
of the tribe, (3) whether the tribe had reserved the
right to exercise dominion and control over the
right-of-way, (4) whether the land was open to the
public, and (5) whether the right of way was under
state control. Another important factor will be the
extent to which the tribe has retained reservations
within the granting instrument. Because of unfa-
vorable court decisions involving right-of-way in
Indian country, this issue remains a topic of impor-
tance.

(4) Utilities within the Right-of-Way.—The Su-
preme Court considered the question of whether a
grant of right-of-way over allotted lands held in
trust under 23 U.S.C. § 311 included the right to
permit maintenance of rural electric service lines
within the highway bounds, in United States v.
Oklahoma Gas & Electric Co.555 The action was
brought by the Secretary of the Interior, who con-
sidered this use, under license by the Oklahoma
State Highway Commission, as not warranted by
the grant. The Court noted that such use was a
lawful and proper highway use under Oklahoma
law. It held that the utility use in accordance with
state law was covered under the § 311 grant of

                                                          
551 Id. at 1111. See 23 U.S.C.A. §§ 101 et seq.
552 127 F.3d 805, 813 (9th Cir. 1997).
553 King, 191 F.3d at 1113.
554 Id. at 1113, 1115.
555 318 U.S. 206, 63 S. Ct. 534, 87 L. Ed. 716 (1943).
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right-of-way. A U.S. district court followed this
precedent in United States v. Mountain States
Telephone and Telegraph Co., which involved bur-
ied cable on state highway across tribal land, ruling
that "Mountain Bell does have a right to maintain
its buried telephone cable in the highway right-of-
way and is not trespassing."556

While utilities do have the right to place and
maintain facilities within the right-of-way, this in
no way solves the issue of utilities using tribal
lands to gain access to their facilities located on
state right-of-way. It seems clear that in such a
situation the utility company would come under the
jurisdiction of the tribal government and be subject
to tribal requirements for any necessary licenses or
permits. In addition, if the utility facilities moved
off the state highway right-of-way and entered
tribal land, the utility would need to obtain the
necessary rights-of-way, licenses, or permits.

b. Use of FHWA Title 23 U.S.C. Procedures

The question sometimes arises as to whether the
right-of-way acquisition or appropriation proce-
dures of 23 U.S.C. §§ 107 and 317 may be used to
obtain rights-of-way over Indian lands. Section 107
authorizes the Secretary of Transportation, at the
request of a state, to acquire by federal condemna-
tion lands or interests in lands required for rights-
of-way for the Interstate system of highways, when
the state is unable to do so. Section 317 details the
procedure to be followed in appropriating lands or
interests in lands owned by the United States for
the right-of-way of any highway upon application of
the Secretary of Transportation to the federal
agency having jurisdiction over the land.557 This
provision of law was addressed by the Court of Ap-
peals for the Ninth Circuit in United States v. 10.69

                                                          
556 434 F. Supp. 625 (D. Ct. Mont. 1977), at 629. Accord:

Gates of the Mountains Lakeshore Homes, Inc. v. Noble,
565 F. Supp. 788, 794 (D. Ct. Mont. 1983). See also State
of Wyoming ex rel. Alice Peterson v. Milbank Mut. Ins.
Co., 617 P.2d 1056, 1076 (1980).

557 Subsec. (a) of § 317 provides that the Secretary of
Transportation "shall file with the Secretary of the De-
partment supervising the administration of such lands or
interests in lands a map showing the portion of such lands
or interests in lands it is desired to appropriate." Subsec.
(b) provides that the lands may be appropriated for high-
way purposes if within 4 months after the filing of the
map by the Secretary of Transportation, the Secretary of
the Department having jurisdiction over the lands either
(1) does not certify that appropriation would be "contrary
to the public interest or inconsistent with the purposes for
which such land (has) been reserved," or (2) does agree to
the appropriation under such conditions as "he deems
necessary for the adequate protection and utilization of
the reserve." 23 U.S.C. § 317.

Acres of Land,558 involving Indian tribal lands held
in trust by the United States for the benefit of the
Confederated Tribes and Bands of the Yakima In-
dian Nation, which the WSDOT needed for an In-
terstate highway right-of-way. The U.S. DOT was
requested to acquire the land invoking § 107, and
the Department of Justice commenced condemna-
tion action in the U.S. district court. The district
court dismissed, and the Ninth Circuit affirmed, on
the ground that such tribal lands can be appropri-
ated for highway purposes "only by utilizing the
administrative procedures provided for in 23 U.S.C.
§ 107(d) and 317," which the court said "are to be
read together."559 The court of appeals reviewed the
Title 23 U.S.C. procedures of §§ 107 and 317 to-
gether with the Title 25 U.S.C. procedures of §§
311, 323–328, and 357, and found them to be com-
plementary. Circuit Judge Browning concluded:

The structure of these provisions of Titles 23 and 25,
and the evident purpose they serve, offer strong sup-
port for interpreting sections 107(a) and (d) and 317
of Title 23 to mean that Indian tribal lands may be
secured for highway use only by administrative ap-
propriation under sections 107(d) and 317, and not
by condemnation under section 107(a). The officials
most immediately concerned with the administration
of the federal highway program are apparently of the
same view (referring to Bureau of Public Roads Pol-
icy and Procedure Memorandum 80-8 of April 17,
1967).560

Based upon this Ninth Circuit decision, it seems
clear that a state transportation agency may apply
directly to the BIA for rights-of-way across Indian
lands, following the procedures of 25 C.F.R. Part
169, or it may make application through the
FHWA. FHWA regulation at 23 C.F.R. § 710.601
provides that the state transportation department
“may file an application with FHWA, or it can
make application directly to the land-owning
agency if the land-owning agency has its own
authority for granting interests in land.”561 In either

                                                          
558 425 F.2d 317 (9th Cir. 1970).
559 Id. at 318.
560 Id. at 319–20, and n.8. PPM 80-8 provided that appli-

cations for rights-of-way across Indian lands "shall be
filed with the Department of Interior in accordance with
the regulations established by the Bureau of Indian Af-
fairs for the processing of applications under 25 U.S.C.
325-328," referring to 25 C.F.R. § 161, which is now 25
C.F.R. § 169.

561 The criteria for applications are listed in 23 C.F.R. §
710.601 as follows:

(d) Applications under this section shall include the fol-

lowing information:

(1) The purpose for which the lands are to be used;

(2) The estate or interest in the land required for the

project;
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case, as pointed out by the court, the consent of the
Secretary of the Interior would be necessary, and
his approval, if given, would be subject to such re-
quirements as deemed necessary.

The power of the United States to control the af-
fairs of Indians is subject to constitutional limita-
tions and does not enable the United States, with-
out paying just compensation, to appropriate lands
of an Indian tribe.562 Therefore, unlike the vast
majority of federal land transfers occurring under
23 U.S.C. §§ 107 and 317, which are at no cost to a
state transportation agency, just compensation of
not less than the fair market value of the rights
granted, plus severance damages, if any, must be
paid to the tribe or individual Indian owners for
rights-of-way granted, except when waived in
writing.563

3. Use of Eminent Domain to Acquire Indian
Land

The Act of March 3, 1901, provided, inter alia,
that "[l]ands allotted in severalty to Indians may be
condemned for any public purpose under the laws
of the State or Territory where located in the same
manner as land owned in fee may be condemned,
and the money awarded as damages shall be paid
to the allottee."564 This provision of law was consid-
ered by the U.S. Supreme Court in State of Minne-
sota v. United States,565 where the United States
challenged a condemnation action brought by Min-
nesota in State court for a highway over nine par-
cels allotted in severalty to individual Indians by
trust patents. Minnesota contended that the stat-
ute (25 U.S.C. § 357) authorized it to condemn al-
lotted lands in state courts without making the
United States a party. The Court first held that

                                                                                   
(3) The Federal-aid project number or other appropriate

references;

(4) The name of the Federal agency exercising jurisdic-

tion over the land and identity of the installation or activ-

ity in possession of the land;

 (5) A map showing the survey of the lands to be ac-

quired;

(6) A legal description of the lands desired; and

(7) A statement of compliance with the National Envi-

ronmental Policy Act of 1969 (42 U.S.C. 4332, et seq.) and

any other applicable Federal environmental laws, includ-

ing the National Historic Preservation Act (16 U.S.C.

470(f)), and 23 U.S.C. 138.
562 United States v. Klamath and Moadoc Tribes, 304

U.S. 119, 123, 58 S. Ct. 799, 82 L. Ed. 1219 (1938).
563 25 U.S.C. § 325; 25 C.F.R. § 169.12.
564 Appropriations Act of Mar. 3, 1901, ch. 832, § 3, 31

Stat. 1058, 1084 (codified at 25 U.S.C. § 357).
565 305 U.S. 382, 59 S. Ct. 292, 83 L. Ed. 235 (1939).

since the United States was the owner of the fee,
the suit was one against the United States and it
was an indispensable party to the condemnation.
Secondly, the Court noted that the statute "con-
tains no permission to sue in the court of a
state[,]"566 and that "judicial determination of con-
troversies concerning [Indian] lands has been
commonly committed exclusively to federal
courts."567

Several U.S. circuit courts have rejected the con-
tention that the Indian Right of Way Act of 1948
impliedly repealed portions of the Act of 1901 and
that a condemnation action requires the consent of
the Secretary of the Interior or of the Indians.568

According to these cases, § 357 stands alone in pro-
viding the authority to condemn allotted Indian
land without consent of Indians or the Secretary of
the Interior. However, as previously noted, tribal
land is not subject to condemnation.569 In Nebraska
Public Power District v. 100.95 Acres of Land in
County of Thurston, Nebraska, while the utility had
the authority to condemn allotted land, just prior to
the condemnation action the allotees transferred all
but a life estate to the United States, in trust for
the Winnebago Tribe, making the needed land
tribal land not subject to condemnation under §
357. However, land owned in fee simple by a tribe
is subject to condemnation.570 The court of appeals
also held that since the condemnation was an ac-
tion in rem, the suit was not barred by tribal sover-
eign immunity.

The U.S. Supreme Court in United States v.
Clarke571 considered the question of whether 25
U.S.C. § 357 authorizes the taking of allotted In-

                                                          
566 Id. at 386.
567 Id. at 389. In Nicodemus v. Wash. Power Co., 264

F.2d 614 (9th Cir. 1959), the court cited Minnesota v.
United States, in holding: "The United States is an indis-
pensable party to a suit to establish or acquire an interest
in allotted Indian land held under a trust patent, and
such a suit must be instituted and maintained in the fed-
eral court." at 615. Accord: S. Cal. Edison Co. v. Rice, 685
F.2d 354, 357 (9th Cir. 1982), United States v. City of
Tacoma, 332 F.3d 574 (9th Cir. 2003).

568 See Nicodemus v. Wash. Water Power Co., 264 F.2d
614 (9th Cir. 1969), S. Cal. Edison Co. v. Rice (9th Cir.
1882), Yellowfish v. City of Stillwater, 691 F.2d 926 (10th
Cir. 1982); Neb. Pub. Power Dist. v. 100.95 Acres of Land,
719 F.2d 956 (8th Cir. 1983).

569 United States v. 10.69 Acres of Land, 425 F.2d 317
(9th Cir. 1970); Neb. Pub. Power Dist. v. 100.95 Acres of
Land, 719 F.2d 956 (8th Cir. 1983).

570 See Cass County Water Res. Dist. v. 1.43 Acres of
Land in Highland Township, Cass County, N.D., 643
N.W.2d 685 (N.D. 2002).

571 445 U.S. 253, 100 S. Ct. 1127, 63 L. Ed. 2d 373
(1980).
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dian land by physical occupation, commonly called
"inverse condemnation." The Court, reversing the
Court of Appeals for the Ninth Circuit, found that
the word "condemned," as used in 1901 when 25
U.S.C. § 357 was enacted, had reference to a judi-
cial proceeding instituted for the purpose of ac-
quiring title to private property and paying just
compensation for it, not to physical occupation, or
"inverse condemnation," even though that method
was authorized by state law.572 The Supreme Court
decision strictly construes the statute and would
appear to foreclose any taking of allotted Indian
land except by formal condemnation proceedings.
This would also seem to preclude, for example,
"regulatory takings" that were not authorized in
formal condemnation proceedings. In Imperial
Granite Company v. Pala Band of Mission Indi-
ans,573 the Court held that Indian trust land could
not be acquired for a road of necessity by prescrip-
tion, or adverse possession.574

H. FEDERAL HIGHWAY PROGRAMS
INVOLVING INDIAN LANDS575

1. The Federal-Aid Highway Program
The Federal-Aid Highway Program is a federally

assisted state program. The state highway agency
(SHA) is the recipient of federal funds and is re-
sponsible for administering the program. The role
of FHWA is to administer the Federal-aid program
in partnership with the SHA.

In order to participate in the Federal-Aid High-
way Program, each state is required to have a SHA
that has the power and is equipped and organized
to discharge the duties required by Title 23.576

                                                          
572 Id. at 254, 259.
573 940 F.2d 1269, 1272 (9th Cir. 1991).
574 Id.

Imperial cannot acquire property rights in trust prop-

erty by prescription. See United States v. Ahtanum Irriga-

tion Dist., 236 F.2d 321, 334 (9th Cir. 1956) (Indian Inter-

course Act, 25 U.S.C. § 177, prohibiting alienation of

Indian lands other than by treaty or convention, provides

“special reason why the Indians’ property may not be lost

through adverse possession”), cert. denied, 352 U.S. 988,

77 S. Ct. 386, 1 L. Ed. 2d 367 (1957); United States v.

Walker River Irrigation Dist., 104 F.2d 334 (9th Cir.

1939).
575 Congress recently passed new highway

reauthorization H.R. 3; Safe, Accountable, Flexible, Effi-
cient Transportation Equity Act: A Legacy for Users
(SAFETEA-LU); Pub. L. No. 109-59 (Aug. 10, 2005; 119
Stat. 1144; 835 pp). SAFETEA-LU changes will be dis-
cussed in various sections of this paper, as applicable.

576 23 U.S.C. § 302.

States typically select and develop specific trans-
portation projects, award construction contracts,
and are responsible for maintenance. While tribes
are not direct recipients of apportioned Federal-aid
funds for state highway transportation projects,
states do have numerous statutory responsibilities
to tribal governments in the use of these funds.
However, federal-aid dollars are apportioned with
numerous state responsibilities towards tribes. For
example, and as discussed later, states with tribal
lands within the state’s boundaries are required to
consult with tribal governments and the Secretary
of the Interior in the planning process.577 Similar
tribal government and DOI consultation is also
required in the preparation of the State Transpor-
tation Improvement Program (STIP).578 While there
is no clear enforcement mechanism set forth in Sec-
tion 135 relative to state and tribal government
consultation, FHWA has a continuing and strong
interest in ensuring that the consultation require-
ments are met. Indeed, FHWA guidance directs its
division offices to establish and maintain a working
relationship with tribes and to ensure that tribal
governments are part of the SHA’s planning, envi-
ronment, and technology transfer with respect to
the Federal-Aid Highway Program.579 In this re-
gard, it is not uncommon for states to use Federal-
aid highway funds for state- and county-owned
roads running near, through, or entirely on a res-
ervation.580 Finally, states constructing roads to-
tally within a reservation are not constrained by
Federal-aid matching requirements; 100 percent
federal funding is permitted.581 However, should a
state wish to construct a project within a reserva-
tion without the requisite 100 percent funding, a
tribe is permitted to use its own Indian Reservation
Roads (IRR) funds to meet any cost sharing re-
quirements should a state need additional funds.582

Although IRR funds are federal funds, they repre-
sent an exception to the rule that federal funds
cannot be used to match other federal funds. This is

                                                          
577 23 U.S.C. § 135.
578 Id.
579 1997 FHWA Guidance on Relations with American

Indian Tribes has been updated to 2004 Guidance found
at http://www.fhwa.dot.gov/hep/tribaltrans/topics.htm.

580 The BIA system consists of over 50,000 mi of roads
almost evenly divided between BIA/tribal roads and
State/county owned roads.

581 23 U.S.C. § 120 (f).
582 Section 106(j) of the ISDEAA (25 U.S.C. § 450 j–l (j)

provides as follows: “(n) notwithstanding any other provi-
sion of law, a tribal organization may use funds provided
under a self-determination contract to meet matching or
cost participation under other Federal and non-Federal
programs.”



3-64

because Section 106(j) of the ISDEAA provides ex-
press statutory authority to use funds provided
under a self-determination contract to meet the
nonfederal matching share. Presumably, this would
also apply to a self-governance agreement.

2. The Indian Reservation Road Program
The federal government’s role with respect to

road projects on Indian lands originates from a
1928 Act583 now codified in Title 25.584 This Act
authorized the Secretary of Agriculture (which had
responsibility for federal roads at that time) to co-
operate with SHAs and DOI to survey, construct,
reconstruct, and maintain Indian reservation roads
serving Indian lands.585 The Federal-Aid Highway
Act of 1944586 required the Public Roads Admini-
stration to approve the location, type, and design of
all IRR roads and bridges before any expenditure
was made and generally to supervise all such con-
struction. In 1946, the predecessor agencies of BIA
and FHWA (the Office of Indian Affairs and the
Public Roads Administration) entered into their
first agreement to jointly administer the statutory
requirements for the IRR program. In 1958, the
laws related to highways were revised, codified,
and reenacted as Title 23, U.S.C.587 Since that time,
there have been other interagency agreements to
carry out FHWA and BIA duties and responsibili-
ties. 588 In 1973, BIA and FHWA entered into an
agreement for an "Indian Roads Needs Study";
FHWA was to assist BIA in identifying roads that
were at that time, or that should have been, in-
cluded, as BIA's responsibility. In 1974, BIA and
FHWA entered into two separate agreements that
set out the joint and individual statutory responsi-
bilities of FHWA and BIA for constructing and im-
proving Indian reservation roads and bridges. The
intent of both agreements was to establish a Fed-
eral-aid Indian road system consisting of public
Indian reservation roads and bridges for which no
other Federal-aid funds were available. Both BIA
and FHWA jointly designated those roads, but
FHWA was responsible for approving the location,
type, and design of IRR and bridge projects and
supervising construction of these projects. At that
time, IRR projects were authorized under the Fed-

                                                          
583 Pub. L. No. 520, 45 Stat. 750 (May 26, 1928). See also

SAFETEA-LU § 1119(a), which allows IRR funds to be
used for any matching or cost participation under another
federal program.

584 25 U.S.C. § 318a.
585 Id.
586 Pub. L. No. 521, 58 Stat. 838, § 10(c).
587 Pub. L. No. 85-767, 72 Stat. 885 (Aug. 27, 1958).
588 23 U.S.C. § 208, repealed in 1983. Pub L. No. 97-424,

96 Stat. 2115, tit. 1, § 126 (d) (Jan. 6, 1983).

eral-Aid Highway Act589 but constructed with DOI
appropriations. In 1979, BIA and FHWA entered
into another agreement that explicitly recognized
the role of individual tribes in defining overall
transportation needs. This agreement provided that
the Indian road system was to consist of

[t]hose Indian reservations roads and bridges which
are important to overall public transportation needs
of the reservations as recommended by the tribal
governing body. These are public roads for which
BIA has primary responsibility for maintenance and
improvement. Roads included on the Indian Road
System shall not be on any Federal-aid system for
which financial aid is available under 23 U.S.C.
104.590

It was not until 1982 that the IRR program be-
came a multiyear reauthorization, similar to the
Federal-Aid Highway Program. Until then, the In-
dian road system was funded under the DOI’s Gen-
eral Appropriations and administered by the BIA.
Since funding varied from year to year with no
multiyear funding assurances, it was difficult to
develop the type of long-range transportation plan-
ning that the states had come to rely upon through
the highway reauthorization bills. In 1982, under
STAA,591 Congress created the Federal Lands
Highway Program (FLHP). This coordinated pro-
gram addressed access needs to and within Indian
and other federal lands. The IRR program is a
funding category within the FLHP. In addition, the
STAA expanded the IRR system to include tribally
owned public roads as well as state- and county-
owned roads. Today, IRRs are an integral part of
the FLHP.592 This program is jointly administered
by FHWA and BIA; however, FHWA has direct
oversight and coordinating responsibilities to en-
sure that all federal roads that are public roads are
treated under uniform policies similar to those gov-
erning federal-aid highways.

After STAA's enactment, BIA and FHWA entered
into a new 1983 Memorandum of Agreement that
set forth the respective duties and responsibilities
of each agency for the IRR program. Under the in-
teragency agreement, BIA, working with each
tribe, was to develop an annual priority program of
construction projects and submit it to FHWA for
review, concurrence, and allocation of funds. This
1983 agreement also specifically referenced the Buy
Indian Act593 in response to a new Title 23 provi-
sion594 that provided an exemption, if in the public

                                                          
589 Id.
590 FHWA/BIA Agreement of 1979.
591 Pub. L. No. 97-424, 96 Stat. 2097 (1983).
592 23 U.S.C. § 204.
593 Act of June 25, 1910, 25 U.S.C. § 47 (2005). 35 Stat.

71; see also 25 U.S.C. § 13.
594 23 U.S.C. § 204(e).
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interest, to the competitive bidding requirements
with respect to all funds appropriated for the con-
struction and improvements of IRRs that the Secre-
tary administers. The 1983 interagency agreement
also recognized that, although FHWA's assistance
and oversight would continue, both FHWA and BIA
would be responsible for the implementation and
success of the IRR program. As a result of Section
1028 of ISTEA, which provided for the Highway
Bridge Replacement and Rehabilitation Program,
BIA and FHWA amended their 1983 agreement to
provide for their respective responsibilities for that
program.

STAA changed the way BIA could do business
with respect to IRRs. The 1982 STAA authorized
IRR funding from the Highway Trust Fund in the
amount of $75 million for FY 1983 and $100 million
for FYs 1984–86.595 In 1986, STURAA was passed.596

While the level of funding dropped to $80 million
per year for FYs 1987–91, the program could still
rely on long-term funding. A large jump in IRR
funding occurred with the passage of the 1991
highway reauthorization, commonly known as
ISTEA.597 This 6-year transportation bill placed a
significant emphasis on state transportation plan-
ning and the consultation involvement of tribal
governments.598 IRR funding increased to $159 mil-
lion for FY 1992 and $191 million for FYs 1993–
97.599 ISTEA made changes to the IRR bridge pro-
gram600 to require an inventory, classification, and
prioritization of replacement of IRR bridges, and
required that a percentage of state funds be used
for IRR bridge projects.601 In addition, ISTEA al-
lowed tribes to use their planning funds pursuant
to the ISDEAA.602

The 2005 highway reauthorization, SAFETEA-
LU, contains many new provisions affecting the
IRR program as well as other transportation issues
and needs in Indian country. However, the IRR
program remains a program jointly administered
by BIA and FHWA's Federal Lands Highway.603 The
purpose of the IRR program is to provide safe and
adequate transportation and public road access to
and within Indian reservations, Indian lands, and
communities for Indians and Alaska Natives, visi-
tors, recreational users, resource users, and others,
while contributing to economic development, self-

                                                          
595 Pub. L. No. 97-424.
596 Pub. L. No. 100-17, 101 Stat. 132 (Apr. 2, 1987).
597 Pub. L. No. 102-240, 105 Stat. 1914 (Dec. 18, 1991).
598 Id. § 1025.
599 Id. § 1003.
600 Id. § 1028.
601 Id.
602 Id., now codified at 23 U.S.C. § 202.
603 23 U.S.C. § 204.

determination, and employment of Indians and
Alaska Natives. As of October 2000, the IRR system
consisted of approximately 25,700 mi of BIA and
tribally owned public roads and 25,600 mi of state,
county, and local government public roads.

The duties and responsibilities of BIA and FHWA
are described in a Memorandum of Agreement be-
tween the two agencies. Each fiscal year FHWA
determines the amount of funds available for con-
struction. The funds are then allocated to the
BIA.604 Prior to the implementation of the new Final
Rule on IRR Funding, Policies, and Procedures in
November 2004,605 BIA worked with tribal govern-
ments and tribal organizations to develop an an-
nual priority program of construction projects that
was submitted to FHWA for approval based on
available funding. BIA then distributed the allo-
cated funds to the IRR regions according to the an-
nual approved priority program of projects based on
a relative-need formula. In light of the new rule
discussed, infra, the procedure and distribution of
funds has markedly changed.

In 1998, the new highway reauthorization, TEA-
21, again addressed the IRR program.606 It provided
that an Indian tribal government could enter into
contracts or agreements with the BIA pursuant to
the ISDEAA for IRR program roads and bridges.607

It established an Indian Reservation Roads Bridge
Program (IRRBP), under which a minimum of $13
million of IRR program funds was set aside for a
nationwide priority program for improving deficient
IRR bridges.608 The IRR funding level was increased
to $1.6 billion for FYs 1998–2003 ($275 million per
year).609 Following TEA-21, the U.S. DOT issued an
Order to ensure that programs, policies, and proce-
dures administered by the DOT were responsive to
the needs and concerns of American Indians,
Alaska Natives, and tribes.610 In addition, guide-
lines were issued regarding IRR Transportation
Planning Procedures. These guidelines were devel-
oped jointly by various tribal, federal, state, and

                                                          
604 It is expected that new procedures will be imple-

mented in light of SAFETEA-LU.
605 69 Fed. Reg. 43090 (July 19, 2004); 23 C.F.R. pt. 170.
606 TEA-21, Pub. L. No. 105-178, 112 Stat. 107 (June 9,

1998).
607 Id. § 1115.
608 Id., now codified at 23 U.S.C. § 202(d)3(B). See also

FHWA’s final rule for the IRRBP at 68 Fed. Reg. 24642,
now found at 23 C.F.R. § 661.

609 Id. § 1101(a)(8). With numerous extensions of TEA-
21, funding has been at the FY 2004 level. As stated pre-
viously, reauthorization bills are currently pending in
Congress.

610 DOT Order 5301, Nov. 16, 1999.
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association representatives.611 Finally, TEA-21 re-
quired that the federal government (with represen-
tatives from DOI and the DOT) enter into negoti-
ated rulemaking with tribal governments to
develop IRR program procedures and a funding
formula to allocate IRR funds.612 The Negotiated
Rulemaking Committee developed proposed regula-
tions for the IRR program to implement the appli-
cable portions of TEA-21 and established a funding
formula for FY 2000 and each subsequent year
based on factors that reflect the relative needs of
the Indian tribes, and reservations or tribal com-
munities, for transportation assistance; the relative
administrative capacities of, and challenges faced
by, various Indian tribes, including the cost of road
construction in each BIA area; geographic isolation;
and difficulty in maintaining all-weather access to
employment, commerce, health, safety, and educa-
tional resources.613 In short, the Secretary of the
Interior was required to develop this rule in a
manner that reflects the unique government-to-
government relationship between Indian tribes and
the United States.614

The Rulemaking Committee was further charged
to develop a funding distribution method based on
factors that reflect the relative needs of the Indian
tribes and reservation or tribal communities for
transportation assistance; the relative administra-
tive capacities of, and challenges faced by, various
Indian tribes, including the cost of road construc-
tion in each BIA area; geographic isolation; and
difficulty in maintaining all-weather access to em-
ployment, commerce, health, safety, and educa-
tional resources.615 The committee arrived at a new
distribution formula, now known as the Tribal
Transportation Allocation Methodology.616 This new
distribution formula for IRR funds is essentially a
tribal shares program with each federally recog-
nized tribe receiving a portion of the future allo-
cated IRR funds based on a defined methodology.
The negotiated rule provided for an IRR Coordi-
nating Committee to address ongoing issues in
tribal transportation. This committee has already
been established with tribal members from each of
the 12 BIA regions and 2 federal members. This
committee, announced in the September 8, 2005,

                                                          
611 The 1999 TTAP can be found at http://www.fhwa.

dot.gov/flh/reports/indian/intro.htm.
612 TEA-21, § 1115. The Rule was negotiated pursuant to

5 U.S.C. § 561, The Negotiated Rulemaking Act of 1990,
Pub. L. No. 101- 648, 104 Stat. 4969.

613 Id.
614 Id.
615 Id., codified at 23 U.S.C. § 202(d)2(D).
616 69 Fed. Reg. 43090, subpt. C at 43115 (July 19,

2004).

Federal Register, will meet twice a year. The first
meeting was held in the fall of 2005.

The 2005 highway legislation, SAFETEA-LU,
made significant changes to the IRR program.617

While TEA-21 had a level $275 million per year for
the IRR program, SAFETEA-LU provides greatly
increased funding, from $300 million in FY 2005
with steady increases up to $450 million for
FY 2009. An additional $14 million per year of con-
tract authority is provided for the IRRBP. Prior to
SAFETEA-LU, FHWA had stewardship and over-
sight responsibilities but no direct agreements with
tribes, as the BIA had administered the IRR pro-
gram. The new highway legislation significantly
changed the administration of the IRR program.
The FHWA may now provide IRR funding directly
to a requesting Indian tribal government or consor-
tium (two or more tribes) that has satisfactorily
demonstrated financial stability and financial
management to the Secretary of Transportation.
The IRR funds may be used to carry out, in accor-
dance with ISDEA,618 contracts and agreements for
planning, research, design, engineering, construc-
tion, and maintenance relating to the IRR program
or project. In addition, SAFETEA-LU codifies ex-
isting policy, namely that IRR funds shall only be
expended on projects identified in a transportation
improvement program approved by the Secretary of
Transportation.619 However, tribal governments
may now approve plans, specifications, and esti-
mates and commence construction with IRR funds
if certifications are provided that applicable health
and safety standards are met.620

Because the Tribal Transportation Allocation
Method (tribal shares funding formula) is in large
part driven by the IRR inventory, SAFETEA-LU
requires a comprehensive National Tribal Trans-
portation Facility Inventory within 2 years of en-
actment.621 Finally, although BIA will retain pri-
mary responsibility for IRR maintenance programs
through DOI appropriations, up to 25 percent of a
tribe’s IRR funds may now be used for the purpose
of road and bridge maintenance.622 In addition, the
legislation clearly provides that an Indian tribe
may enter into a road maintenance agreement with
a state to assume the responsibilities of the state
for roads in and providing access to Indian reserva-
tions. These maintenance agreements will be
tracked and reported back to Congress.623

                                                          
617 See §§ 110l(a)(9) and 119 of SAFETEA-LU.
618 25 U.S.C. § 450b, et seq.
619 Sec. 1119 of SAFETEA-LU.
620 Sec. 1119(e) of SAFETEA-LU.
621 Sec. 1119(f) of SAFETEA-LU.
622 Sec. 1119(i) of SAFETEA-LU.
623 Sec. 1119(k) of SAFETEA-LU
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The new highway legislation provides tribes
more visibility at the U.S. DOT. SAFETEA-LU cre-
ates a new political position, Deputy Assistant Sec-
retary of Transportation for Tribal Government
Affairs.624 This position is established to plan, coor-
dinate, and implement DOT programs serving In-
dian tribes.

3. The IRR Bridge Program
Prior to TEA-21, IRR bridges were part of the

highway bridge replacement and rehabilitation
program.625 Under this program, a small percentage
of bridge funds from each of the 50 states was used
for IRR bridge repair. The current IRRBP was
authorized under TEA-21.626 It is a national priority
program designed to improve deficient IRR bridges.
The word “national” is used both in the statute as
well as in the legislative history, making clear the
point that the funds were to be used throughout the
country, presumably in a prudent manner, wher-
ever there were deficient IRR bridges.627 Both the
IRRBP statute and its legislative history628 envision
a national program to address the large number of
deficient IRR bridges. TEA-21 directed the Secre-
tary to establish a nationwide priority program for
improving deficient IRR bridges, and provided that,
in cooperation with the Secretary of the Interior,
not less than $13 million in IRR funds shall be set
aside for projects to replace or rehabilitate eligible
deficient IRR bridges recorded in the National
Bridge Inventory; and, that funds to carry out IRR
bridge projects would be available only on approval
of plans, specifications, and estimates by the Secre-
tary.629 The new highway authorization, SAFETEA-
LU, provides an additional $14 million from the
Highway Trust Fund for FYs 2005–09 for IRRBP.
Unlike TEA-21, where IRRBP funds were a set-
aside from the program, these funds are in addition
to the annual IRR program funding level. In addi-
tion, the statute now explicitly allows these funds
to be used for planning and design in addition to
engineering and construction activities.630

                                                          
624 Sec. 1119(l) of SAFETEA-LU.
625 23 U.S.C. § 144.
626 Sec. 23 U.S.C. § 202 was amended by § 1115(b)(4) of

TEA-21, Pub. L. No. 105-178, 112 Stat. 107 (June 9, 1998).
627 23 U.S.C. § 202(d)(4); see also the Interim Final Rule

(IFR) on the IRRBP (64 Fed. Reg. 38565 July 19, 1999); 23
C.F.R. pt. 661.

628 S. REP. No. 105-95, at 13, Summary, § 1122; H. R.
REP. No. 105-550, at 416–17.

629 Id.
630 Sec. 1119(g) of SAFETEA-LU.

4. Emergency Relief Program for Federally
Owned Roads

FHWA operates the Emergency Relief for Feder-
ally Owned Roads (ERFO) program.631 The Office of
Federal Lands Highways is responsible for man-
agement oversight and accountability of the ERFO
program.632 This program provides disaster assis-
tance for federal roads, including Indian reserva-
tion roads. The ERFO program is intended to help
pay the unusually heavy expenses associated with
the repair and reconstruction of federal roads and
bridges seriously damaged by a natural disaster
over a wide area or a catastrophic failure from any
external cause.633

Structural deficiencies, normal physical deterio-
ration, and routine heavy maintenance do not
qualify for ERFO funding.634 Tribal governments
that have the authority to repair or reconstruct
federal roads may apply for ERFO funds.635 Tribes
can also administer approved ERFO repairs under
a self-determination contract or self-governance
agreement.636 FHWA determines if the natural dis-
aster or catastrophic failure is of sufficient extent
and intensity to warrant consideration for ERFO
funding. If approved for ERFO funding, the federal
share payable is 100 percent.637 In addition, if
ERFO funds are approved and available, they can
be used to supplement ordinarily allocated IRR
construction funds for FHWA-approved repairs.638

ERFO funds can also supplement maintenance
funds for FHWA-approved repairs, and can be used
to repay other funds used on approved ERFO re-
pairs.639 However, the total cost of an ERFO project
may not exceed the cost of repair or reconstruction
of a comparable facility.640

5. Discretionary Public Lands Highway Program
(23 U.S.C. § 204)

Any public road providing access to and within
federal lands is eligible for public lands highway
(PLH) funding. States submit applications for
funding in response to an FHWA request for PLH

                                                          
631 23 U.S.C. §§ 120 and 125. See also 23 C.F.R.

§ 668.201, et seq.
632 FED. HIGHWAY ADMIN., EMERGENCY RELIEF FOR

FEDERALLY OWNED ROADS, DISASTER ASSISTANCE

MANUAL (Publication No. FHWA-FLH-04-007, 2004).
633 Id.
634 25 C.F.R. § 170.923(b).
635 Id.
636 25 C.F.R. § 170.926.
637 Id.
638 25 C.F.R. § 170.925.
639 Id.
640 23 U.S.C. § 120.
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projects.641 State transportation agencies are to co-
ordinate any application with the appropriate fed-
eral land agency or tribal government. Tribes and
federal agencies are encouraged to work with states
in developing and submitting project applications,
which must be submitted through the states. The
project selection is discretionary, and selection is
made by the FHWA Administrator within available
funding. In recent years, this program has been
heavily earmarked by Congress.642

6. Tribal Technical Assistance Centers
The Tribal Technical Assistance Program (TTAP)

cooperative agreements have statutory authoriza-
tion for their existence and funding.643 ISTEA pro-
vided for research funding for not less than two
education and assistance centers designed to pro-
vide transportation assistance to Indian tribal gov-
ernments.644 During ISTEA, the FHWA and BIA
jointly funded four such Indian Technical Assis-
tance Centers. The centers were provided with 100
percent federal funding to provide training to
American Indian tribal governments on intergov-
ernmental transportation planning and project se-
lection, as well as tourism and recreational
travel.645

TEA-21 repealed Section 326 and amended Title
23 by adding Chapter 5, entitled “Research and
Technology.”646 At present, there are six TTAP cen-
ters, all funded through cooperative agreements
with educational institutions.647 These centers con-

                                                          
641 23 U.S.C. § 202(b).
642 Sec. 1101(a)(9)(D) of SAFETEA-LU authorizes $1.41

billion over 5 years for PLH funding.
643 23 U.S.C. § 204(b) and 23 U.S.C. § 504(b), Training

and Education.
644 Id. § 6004, which amended 23 U.S.C. chap. 3 by

adding a new § 326, “Education and Training Program.”
TEA-21 continued this funding and there are now six
TTAP Centers nationwide.

645 ISTEA, § 6004, 23 U.S.C. § 326(b), as amended.
646 23 U.S.C. § 504(b)(2)(D)(ii) authorizes the Secretary

to enter into grants, cooperative agreements, or contracts
to operate local technical assistance program centers
(LTAPs) to provide transportation technical assistance to
Indian tribal governments. The Federal Lands Funding
for TTAPs is set forth in 23 U.S.C. § 204(b), which pro-
vides that the Secretary of Interior may reserve funds
from the Bureau of Indian Affairs (BIA) administrative
funds associated with the Indian reservation roads (IRR)
program to finance the Indian technical centers author-
ized under 504(b).

647 The centers are located at Michigan Tech University;
Colorado State University; Eastern Washington Univer-
sity (offices in Spokane and Sitka, Alaska); Oklahoma

duct workshops, distribute transportation materi-
als, and provide technical training on a continual
basis. The 2005 highway legislation reauthorizes
the TTAP centers and specifically provides for 100
percent federal funding for the centers.648

I. FEDERAL TRANSIT PROGRAMS
INVOLVING INDIAN TRIBES

The FTA is one of 11 modal administrations in
the U.S. DOT. It functions through a Washington,
D.C., headquarters office and 10 regional offices
that assist transit agencies in all 50 states, the Dis-
trict of Columbia, Puerto Rico, the U.S. Virgin Is-
lands, Guam, the Northern Mariana Islands, and
American Samoa. FTA provides financial assis-
tance for public transportation systems, including
buses, subways, light rail, commuter rail, monorail,
passenger ferry boats, trolleys, inclined railways,
and people movers. FTA oversees thousands of
grants to hundreds of state and local transit pro-
viders, primarily through its 10 regional offices.
The grantees are responsible for managing their
programs in accordance with federal requirements,
and FTA is responsible for ensuring that grantees
follow federal mandates along with statutory and
administrative requirements.649

Prior to SAFETEA-LU, FTA’s statutory author-
ity, regulations, and policy guidance did not estab-
lish any specific assistance programs for Indian
tribes or tribal entities as such, but it was clear
that an “Indian tribe” was eligible to become a
grant recipient.650 However, an Indian tribal gov-
ernment, like a state or local government, must
agree to certain conditions if it chooses to receive
federal financial assistance from FTA. Acceptance
of these conditions is, in effect, a matter of contract
between the FTA and the grantee. One particular
condition that may be of interest to tribal govern-
ments is the requirement that recipients of FTA
grants who will let $250,000 or more in FTA-
assisted contracts (exclusive of transit vehicle pur-
chases) must have a DBE program, as mandated by
Section 1101(b) of TEA-21. A recipient is “not eligi-

                                                                                   
State University; Great Plains Tribal College; and in Cali-
fornia to serve tribes in Nevada and California.

648 Sec. 5204 of SAFETEA-LU.
649 http://www.fta.dot.gov/4862_ENG_HTML.htm.
650 49 U.S.C. § 5302(a)(6): Local governmental authority.

The term "local governmental authority" includes—

1. a political subdivision of a State;
2. an authority of at least one State or political subdivi-

sion of a State;
3. an Indian tribe; and
4. a public corporation, board, or commission estab-

lished under the laws of a State.
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ble to receive financial assistance unless DOT has
approved your DBE program and you are in com-
pliance with it….” and the DOT DBE regulation.651

This requirement remains unchanged with the
2005 reauthorization.

Under the U.S. DOT’s DBE program, Native
Americans are presumed to be socially and eco-
nomically disadvantaged individuals.652 This means
that a small business owned and controlled by Na-
tive Americans is eligible to be certified as a DBE.
A small business firm owned by a tribal organiza-
tion may also be eligible for certification.653

Title III of SAFETEA-LU greatly enlarged the
role of public transportation in Indian country.654

Significantly, the Act explicitly defines “recipients”
to include a state or Indian tribe that receives a
federal transit program grant from the federal gov-
ernment.655 The Act provides for $45 million for
Indian tribe transit grants for FY 2005–09.656 The
change of words from “mass” to “public” reflects the
broader applicability of transit systems beyond ur-
ban areas.657 The former planning requirements are

                                                          
651 49 C.F.R. § 26.21, Who must have a DBE program?

(a) If you are in one of these categories and let DOT-

assisted contracts, you must have a DBE program meeting

the requirements of this part:

(2) FTA recipients receiving planning, capital and/or op-

erating assistance who will award prime contracts (ex-

cluding transit vehicle purchases) exceeding $ 250,000 in

FTA funds in a Federal fiscal year;

 (b)(1) You must submit a DBE program conforming to

this part by August 31, 1999 to the concerned operating

administration (OA). Once the OA has approved your pro-

gram, the approval counts for all of your DOT-assisted

programs (except that goals are reviewed by the particular

operating administration that provides funding for your

DOT-assisted contracts).

 (2) You do not have to submit regular updates of your

DBE programs, as long as you remain in compliance. How-

ever, you must submit significant changes in the program

for approval.

 (c) You are not eligible to receive DOT financial assis-

tance unless DOT has approved your DBE program and

you are in compliance with it and this part. You must con-

tinue to carry out your program until all funds from DOT

financial assistance have been expended.
652 49 C.F.R. § 26.5.
653 49 C.F.R. § 26.73(i).
654 Sec. 3001 et seq. of SAFETEA-LU, entitled “Federal

Public Transportation Act of 2005.”
655 SAFETEA-LU § 3013(a)(a)(1).
656 SAFETEA-LU § 3013(c)(c)(1).
657 House Bill language, § 3001 in Conference Report on

H.R. 3.

amended,658 and require that the state’s general
public transportation planning process consider the
concerns of Indian tribal governments and federal
land management agencies that have jurisdiction
over land within the state boundaries.659 The Act
further requires the development of a 20-year, long-
range transportation plan that provides for the
development and implementation of the intermodal
transportation system of the state. With respect to
an area of the state under the jurisdiction of an
Indian tribal government, the statewide long-range
plan is to be developed in consultation with the
tribal government and the Secretary of the Inte-
rior.660 Similarly, the statewide public transporta-
tion improvement program, which is updated at
least every 4 years, also requires appropriate tribal
government consultation.661

Clearly, the Congress recognized the importance
of improving public transportation in Indian coun-
try. This is in accord with previous regulatory pol-
icy. Under the recent Final Rule on Indian Reser-
vation Roads, Policies, and Procedures, “transit” is
an eligible activity, i.e., use of IRR funds is very
broadly defined.662

J. PLANNING AND PROJECT
DEVELOPMENT ACTIVITIES

1. Planning663

a. Transportation Planning to Include Tribal
Governments

In view of the sovereign status of the Indian
tribes, it is important to recognize during planning
and project development that a government-to-
government relationship is being entered into when
a state or local government plans a highway project
on lands under jurisdiction of Indian tribal gov-
ernments. Congress underscored this feature of
transportation planning when it enacted ISTEA,664

first by defining "public authority" to include "In-
dian tribe,"665 and second by adding new statewide
planning requirements which, inter alia, mandate

                                                          
658 49 U.S.C. § 5304.
659 SAFETEA-LU § 3006(9)(e)(2).
660 SAFETEA-LU § 3006(e)(2) and (f)(2)(C).
661 SAFETEA-LU § 3006(g)(1)(C).
662 25 C.F.R. § 170.148–170.152.
663 See FHWA Web site for Tribal Planning, available at

http://www.planning.dot.gov/tribal.asp.
664 Pub. L. No. 102-240, 105 Stat. 1914 (Dec. 18, 1991).
665 Id. § 1005, amending 23 U.S.C. § 101: "The term

'public authority' means a Federal, State, county, town, or
township, Indian tribe, municipal or other local govern-
ment or instrumentality with authority to finance, build,
operate, or maintain toll or toll-free facilities."
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the development of statewide plans which "shall, at
a minimum, consider…[t]he concerns of Indian
tribal governments having jurisdiction over lands
within the boundaries of the State."666 In addition,
ISTEA required that with respect to areas of the
state under Indian tribal government jurisdiction,
the long-range transportation plan be developed in
consultation with the tribal government and the
Secretary of the Interior.667 Finally, ISTEA added
the requirement that the STIP also be developed in
similar consultation for areas of the state under the
jurisdiction of an Indian tribal government.668 The
planning requirements for states and Indian tribal
governments coupled with increased funding for
the IRR program—$191 million for years 1991–
95—greatly increased the visibility of
transportation issues in Indian country.

In light of the requirements of ISTEA and the
new emphasis on planning, the U.S. DOT issued
new regulations on statewide planning on October
28, 1993,669 which significantly amplify the statu-
tory requirements. These regulations, which apply
to both FHWA programs and FTA programs,
amended the regulations of Title 23, C.F.R., Part
450—Planning Assistance and Standards. Subsec-
tion 450.208 prescribes 23 factors that shall be con-
sidered, analyzed, and reflected in the planning
process products, including "(23) The concerns of
Indian tribal governments having jurisdiction over
lands within the boundaries of the State." Subsec-
tion 450(b) provides as follows:

The degree of consideration and analysis of the fac-
tors should be based on the scale and complexity of
many issues, including transportation problems,
land use, employment, economic development, envi-
ronmental and housing and community development
objectives, the extent of overlap between factors and
other circumstances statewide or in subareas within
the State.

Under Section 450.210, Coordination, each State,
in cooperation with participating organizations
"such as…Indian tribal governments…shall, to the
extent appropriate, provide for a fully coordinated
process," including 13 listed categories, such as: “(5)
Transportation planning carried out by the State
with transportation planning carried out by Indian
tribal governments; ….” and “(12) Transportation
planning with analysis of social, economic, em-
ployment, energy, environmental, and housing and
community development effects of transportation
actions.”

                                                          
666 Id. § 1025(a), amending 23 U.S.C. § 135. Codified at

23 U.S.C. § 135(d)(2).
667 23 U.S.C. § 135(d)(2)(c).
668 23 U.S.C. § 135(f)(B)(iii).
669 58 Fed. Reg. 58040, 23 C.F.R., pt. 450 and 49 C.F.R.,

pt. 613 (Oct. 28, 1993).

Subsection 450.214(c) provides that in developing
the statewide plan, the state shall, inter alia, “(2)
Cooperate with the Indian tribal government and
the Secretary of the Interior on the portions of the
plan affecting areas of the State under the jurisdic-
tion of an Indian tribal government; ….”

Section 450.104 defines the key terms "consulta-
tion," "cooperation," and "coordination," as follows:

Consultation means that one party confers with
another identified party and, prior to taking ac-
tion(s), considers that party's views.

Cooperation means that the parties involved in
carrying out the planning, programming and man-
agement systems processes work together to
achieve a common goal or objective.

Coordination means the comparison of the transpor-
tation plans, programs, and schedules of one agency
with related plans, programs and schedules of other
agencies or entities with legal standing, and adjust-
ment of plans, programs and schedules to achieve
general consistency.

At present, the FHWA/FTA environmental
regulations in 23 C.F.R. Part 771, which prescribe
the procedures for compliance with NEPA,670 ex-
empt "regional" transportation plans from prepara-
tion of environmental analysis.671 This "exemption"
is supported by case law.672 While the Statewide
Planning Regulations place great emphasis on, and
establish requirements concerning, the environ-
mental effects of transportation decisions, they do
not mandate a NEPA environmental analysis.
However, the Council on Environmental Quality
(CEQ) regulations provide that “agencies shall in-
tegrate the NEPA process with other planning at
the earliest possible time to insure that planning
and decisions reflect environmental values, to avoid
delays later in the process, and to head off potential
conflicts.”673 Given the importance to Indian tribes
of reversing the loss of tribal resources and pre-
serving the integrity of tribal lands, state transpor-
tation planning and project development will ne-
cessitate the use of environmental inventorying.
However, since NEPA documents are to be pre-
pared before any irreversible and irretrievable

                                                          
670 Pub. L. No. 91-190, Jan. 1, 1970, 83 Stat. 852, 42

U.S.C. §§ 4321, et seq.
671 See 23 C.F.R. § 109(a)(1) (1993):

The provisions of this regulation and the CEQ regula-

tions apply to actions where the Administration exercises

sufficient control to condition the permit or project ap-

proval. Actions taken by the applicant which do not re-

quire Federal approvals, such as preparation of a regional

transportation plan are not subject to this regulation.
672 See, e.g., Atlanta Coalition on Transportation Crisis

v. Atlanta Reg’l Comm’n, 599 F.2d 1333 (5th Cir. 1979).
673 40 C.F.R. § 1501.2.
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commitment of resources, any firm commitments
prior to full NEPA compliance must be avoided.674

SAFETEA-LU reemphasizes the importance of
planning by amending Title 23, U.S.C. §§ 134 and
135.675 The requirements to consult with tribal gov-
ernments are again set forth both for statewide
planning and the long-range transportation plan.676

Finally, tribal governments are specifically in-
cluded in the section addressing efficient environ-
mental reviews for project decisionmaking.677

b. Executive Initiatives on Government-to-
Government Relations

There have been a series of executive branch ini-
tiatives on government-to-government relations.
These initiatives, beginning with President Reagan
in 1984, stemmed from a policy initiated by Presi-
dent Nixon and are listed below.678

(1) Presidential Indian Policy Statement of Janu-
ary 24, 1983.679—Pledged a government-to-
government relationship between the U.S. Gov-
ernment and Indian tribes.

(2) Presidential Memorandum of April 29, 1994:
Government-to-Government Relations with Native
American Tribal Governments.680—Directed all ex-
ecutive departments and agencies to implement
activities affecting Indian tribal rights or trust re-
sources “in a knowledgeable, sensitive manner re-
spectful of tribal sovereignty,” mandating six
guiding principles:

                                                          
674 See Metcalf v. Daley, 214 F.3d 1135 (9th Cir. 2000)

(EA/Fonsi in support of decision granting Makah Indian
Tribe authorization to resume whaling was set aside be-
cause federal defendants had signed a contract obligating
them to make a proposal to the International Whaling
Commission for a gray whale quota and to participate in
the harvest of those whales; Held: In making such a firm
commitment before preparing an EA, the federal defen-
dants failed to take a “hard look” at the environmental
consequences of their actions and therefore violated
NEPA.) See also Todd Miller, Exercising Cultural Self-
Determination: The Mahah Indian Tribe Goes Whaling, 25
AM. INDIAN L. REV. 165 (2001).

675 SAFETEA-LU § 6001.
676 Id.
677 SAFETEA-LU § 6002.
678 “The terminology of a ‘government-to-government’

relationship that is based on a consultation process origi-
nated in the 1970s as part of the Tribal Self-
Determination Policy initiated by President
Nixon…embodied in a series of federal policy documents
begun by President Reagan in 1984…,” NCAI/NCSL Mod-
els of Cooperation, supra note 475, at 33.

679 Reagan Administration Indian Policy Initiatives, 19
Weekly Comp. Pres. Doc. 98, 99 (Jan. 24, 1983).

680 59 Fed. Reg. 22951 (May 4, 1994).

a. Operate within a government-to-government
relationship with federally recognized tribal gov-
ernments;
b. Consult to the greatest extent practicable and
permitted by law with Indian tribal governments
before taking actions that affect federally recog-
nized tribes;
c. Assess the impact of activities on tribal trust re-
sources and assure that tribal interests are consid-
ered before the activities are undertaken;
d. Remove procedural impediments to working di-
rectly with tribal governments on activities that
affect trust property or governmental rights of
tribes;
e. To the extent permitted by law, design solutions
and tailor federal programs as appropriate to ad-
dress specific or unique needs of tribal communi-
ties; and
f. Cooperate with other agencies to accomplish
these goals.

Following issuance of the April 29, 1994, Presi-
dential Memorandum, program development guid-
ance emphasized that FHWA/FTA field offices and
the states should take every opportunity to encour-
age Indian tribes to become involved in the plan-
ning process, particularly in development of long-
range plans.681 Subsequent guidance strongly en-
couraged FHWA Division Administrators to meet
with tribal government officials and establish dia-
logues with tribal governments leading to a better
understanding of transportation needs, cultural
issues, and resource impacts, and resulting in
added benefit to policy, planning, and the project
development process.682

(3) FHWA Indian Task Force Report (February 4,
1998).683—The FHWA Indian Task Force Report of
February 4, 1998, was issued to provide guidance
regarding FHWA’s relationship with federally rec-
ognized tribal governments with respect to the
Federal Lands Highway and Federal-Aid Highway
programs. Paragraph F of the report, entitled “Fed-

                                                          
681 Memorandum dated Dec. 12, 1994, from FHWA’s As-

sociate Administrators for Program Development, Federal
Lands Highway Program and Grants Management, to
FHWA Regional Federal Highway Administrators, Re-
gional Federal Transit Administrators and Federal Lands
Highway Division Engineers.

682 Memorandum of Feb. 24, 1998, from the Federal
Highway Administrator Kenneth R. Wykle to the FHWA
Leadership Team, Subject: Action: Guidance on Relations
with American Indian Tribal Governments, transmitting
FHWA Indian Task Force Report dated Feb. 4, 1998. This
guidance was updated in 2004.

683 Id.
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eral-aid Tribal Planning and Environmental Is-
sues,” includes the following statement:684

Although traditionally environmental issues and
processes have been handled in project development
through the FHWA National Environmental Policy
Act (NEPA) process, environmental issues are now
being addressed to a greater degree in the transpor-
tation planning process. The groundwork for consid-
eration of sensitive environmental and community
values is laid out during the planning process and
continued during the project development process. In
light of this, to the greatest extent practical and
permitted by law, FHWA will ensure that during the
transportation planning and FHWA NEPA proc-
esses, tribes are consulted and tribal concerns are
considered for federally funded state transportation
projects that impact tribal trust resources, tribal
communities or Indian interests….

(4) Presidential Executive Order 13084 of May 14,
1998: Consultation and Coordination with Indian
Tribal Governments.685—This first consultation and
coordination Executive Order (E.O.) recognized
that the United States continues to work with In-
dian tribes on a government-to-government basis to
address issues concerning Indian tribal self-
government, trust resources, and Indian tribal
treaty and other rights. It ordered, among other
things, the establishment of regular and meaning-
ful consultation and collaboration with Indian
tribal governments in the development of regula-
tory practices on federal matters that significantly
or uniquely affect their communities.

(5) Presidential Executive Order 13175 of Novem-
ber 6, 2000: Consultation and Coordination with
Indian Tribal Governments.686—This E.O. revoked
and replaced E.O. 13084 and ordered the estab-
lishment of regular and meaningful consultation
and collaboration with tribal officials in the devel-
opment of federal policies that have tribal implica-
tions. “Policies that have tribal implications” refers
to regulations, legislative comments or proposed
regulation, and other policy statements or actions
that have substantial direct effects on one or more
Indian tribes, on the relationship between the fed-
eral government and Indian tribes, or on the distri-
bution of power and responsibilities between the
federal government and Indian tribes.

(6) Presidential Executive Order 13336 and
Memorandum to Heads of Executive Departments
and Agencies Entitled: Government-to-Government
Relationships with Tribal Governments, dated Sep-
tember 23, 2004.—This E.O. adopted a national
policy of self-determination for Indian tribes and
committed the administration to continuing work

                                                          
684 Id. at 5.
685 63 Fed. Reg. 27655 (May 19, 1998).
686 65 Fed. Reg. 67249 (Nov. 9, 2000).

with federally recognized tribal governments on a
government-to-government basis.

2. Environmental and Related Issues687

a. General

Whether a specific federal statute of general ap-
plicability, such as NEPA, applies to activities on
Indian lands depends on the intent of Congress.688

Certainly, such laws will be held to apply where
Indians or tribes are expressly covered, but they
will also apply where it is clear from the statutory
terms that such coverage was intended.689 Where
retained sovereignty is not invalidated and there is
no infringement of Indian rights, Indians and their
property are normally subject to the same federal
laws as others.690 There were no reported cases
found where an Indian tribe had successfully chal-
lenged applicability of federal environmental laws
to Indian lands. The BIA routinely addresses envi-
ronmental matters as a part of its trust responsi-
bility.

Federal statutory environmental law has been a
fertile field for litigation between states and tribes
both as to applicability and jurisdiction.691 Thus far,
state environmental laws have been held not to
apply to Indian reservations.692 However, while
"'(s)tate laws generally are not applicable to tribal
Indians on an Indian reservation except where
Congress has expressly provided that State laws
shall apply,'"693 the Supreme Court has not estab-
lished an inflexible per se rule precluding state ju-
risdiction in the absence of express congressional
consent.694 As the Court said in New Mexico v. Mes-
calero Apache Tribe:695 “[U]nder certain circum-
stances a State may validly assert authority over
the activities of nonmembers on a reservation, and
…in exceptional circumstances a State may assert
jurisdiction over the on-reservation activities of

                                                          
687 See generally DESKBOOK, supra note 16, chap. 10,

Environmental Regulation, at 263–300.
688 COHEN, supra note 8, at 282.
689 Id.
690 Id. at 283.
691 See generally B. Kevin Gover and Jana L. Walker,

Tribal Environmental Regulation, 39 FED. B.J. 438 (1989);
DESKBOOK, supra note 16, chap. 10, at 263–300.

692 State of Wash. Dep’t of Ecology v. U.S. Envtl. Prot.
Agency, 752 F.2d 1495 (9th Cir. 1985), which addressed
the issue of whether the Resource Conservation and Re-
covery Act (RCRA) authorizes state authority over tribal
lands.

693 McClanahan v. Ariz. State Tax Comm'n, 411 U.S.
164, 93 S. Ct. 1257, 36 L. Ed. 2d 129 (1973).

694 California v. Cabazon Band of Mission Indians, 480
U.S. at 214–15.

695 462 U.S. at 331–32.
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tribal members.” But, the Court made clear in
Washington v. Confederated Tribes of the Colville
Indian Reservation, supra,696 the tribes have no
right "to market an exemption" from state law.

b. NEPA Compliance697

NEPA establishes a national policy for the pro-
tection and enhancement of the human environ-
ment. One of the continuing responsibilities under
the Act is to “preserve important historic, cultural,
and natural aspects of our national heritage.”698 It
requires that an agency must prepare an Environ-
mental Impact Statement (EIS) for all “proposals
for legislation and other major federal actions sig-
nificantly affecting the quality of the human envi-
ronment.”699 The CEQ regulations implementing
NEPA provide agencies with specific guidelines for
compliance.700 NEPA is silent on its applicability to
Indian country and Indian tribal agencies, and the
BIA initially took the position that it was not appli-
cable to Indian country, since only federal approv-
als were involved. In Davis v. Morton,701 the Court
of Appeals for the Tenth Circuit addressed the ap-
plicability of NEPA to the BIA approval of a 99-
year lease on the Tesuque Indian Reservation in
Santa Fe County, New Mexico. The Court of Ap-
peals held as follows: “We conclude approving
leases on federal lands constitutes major federal
action and thus must be approved according to
NEPA mandates. As our court had occasion to con-
sider once before, this Act was intended to include
all federal agencies, including the Bureau of Indian
Affairs.”702

Subsequent to this ruling, the BIA, in coopera-
tion with the various Indian tribes, began prepar-

                                                          
696 447 U.S. at 155.
697 FHWA/FTA guidance can be found on FHWA’s Web

site: http://www.fhwa.dot.gov/environment/htm.
698 42 U.S.C. § 4331(b)(4).
699 42 U.S.C. § 4332(2)(c).
700 See 40 C.F.R. §§ 1500–1508. As noted in National In-

dian Youth Council v. Watt, 664 F.2d 220, 224–25, (1981),
CEQ was created by NEPA to advise the President on
environmental policy. See 42 U.S.C. § 4342. A 1970 Presi-
dential Order authorized CEQ to issue “guidelines” for the
preparation of statements on proposals affecting the envi-
ronment. See Andrus v. Sierra Club, 442 U.S. 347, 353
n.10, 99 S. Ct. 2335, 2339, 60 L. Ed. 2d 943. These guide-
lines were advisory. Id. at 356–57. A 1977 Presidential
Order required CEQ to issue regulations for NEPA proce-
dure. Id. at 357. The guidelines thus became mandatory.
Id. at 357 and 358.

701 469 F.2d 593 (10th Cir. 1972).
702 Id. at 597–98. See also Nat’l Helium Corp. v. Morton,

455 F.2d 650 (10th Cir. 1971). Accord, Cady v. Morton,
527 F.2d 786 (9th Cir. 1975) (Approval of coal leases con-
stituted a “major federal action” requiring an EIS).

ing environmental analyses in compliance with
NEPA. BIA has issued a NEPA handbook to pro-
vide guidance to BIA personnel and others who
seek to use Indian lands that are subject to federal
approval. Normally, the BIA would be the jurisdic-
tional agency, but it may also act as a "cooperating
agency" with another federal agency, such as
FHWA or FTA, who is acting as "lead agency," un-
der the CEQ regulations.703 The CEQ regulations
mandate that the lead agency invite “the participa-
tion of…any affected Indian tribe” in the scoping
process.704 A tribe, although lacking approval
authority, may still be a cooperating agency, which
would assure its direct involvement throughout the
NEPA process.705 The Montana Department of
Highways started the practice of entering into a
memorandum of understanding with FHWA and
the jurisdictional Indian tribe regarding the proce-
dures to be followed in preparation of an EIS for
highway improvements.706

The following cases dealing with NEPA compli-
ance relative to Indian lands are noteworthy:
• Manygoats v. Kleppe707 determined that individ-
ual members of an Indian tribe could challenge the
adequacy of an EIS without joinder of the tribe un-
der Rule 19, Fed. R. Civ. P. 708

• County of San Diego v. Babbitt709 examined the
CEQ regulation requiring agencies to “[r]igorously
explore and objectively evaluate all reasonable al-
ternatives.”710 The County challenged the adequacy
of an EIS for construction of a solid waste disposal

                                                          
703 40 C.F.R. pt 1500, §§ 1501.5, 1501.6.
704 40 C.F.R. § 1501.7(a).
705 See 40 C.F.R. § 1508.5, which provides, inter alia: “A

State or local agency of similar qualifications or, when the
effects are on a reservation, an Indian Tribe, may by
agreement with the lead agency become a cooperating
agency.”

706 E.g., the memorandum of understanding (MOU)
among the FHWA, Montana Department of Highways,
and the Confederated Salish and Kootenai Tribes of the
Flathead Nations, dated May 29, 1991, covering improve-
ments to U.S. 93. See 2002 report on this MOU and re-
lated activities at http://www.fhwa.dot.gov/hep/
tribaltrans/montsalish.htm.

707 558 F.2d 556 (10th Cir. 1977).
708 The EIS covered the proposed BIA approval of an

agreement between the Navajo Tribe and Exxon for min-
ing leases. The Court noted that “dismissal of the action
for nonjoinder of the Tribe would produce an anomalous
result. No one, except the Tribe, could seek review of an
[EIS] covering significant federal action…. NEPA is con-
cerned with national environmental interests. Tribal in-
terests may not coincide with national interests….”
(Marygoats, 558 F.2d at 558).

709 847 F. Supp. 768 (S.D. Cal. 1994).
710 40 C.F.R. § 1502.14.
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facility on the Campo Band of Mission Indians Res-
ervation for, among other things, the failure to con-
sider alternative sites off the reservation. The dis-
trict court held that since the purpose of the project
was to provide a significant economic development
opportunity for the tribe, the range “need not ex-
tend beyond those alternatives reasonably related
to the purposes of the project.”711 The court found
that although the BIA did not consider landfill sites
off the reservation, it did properly consider and
analyze a reasonable range of alternatives on the
reservation for meeting the goals of the project,
thus meeting the requirements of NEPA.712

• Muckleshoot Indian Tribe v. U.S. Forest Service713

was a challenge to a land exchange whereby the
Forest Service would transfer to the Weyerhaeuser
Company land in the area of Huckleberry Moun-
tain in Washington State, used historically and
presently by the Tribe for cultural, religious, and
resource purposes. The Tribe, inter alia, claimed
that the EIS failed to consider the cumulative im-
pact of the exchange, as required by CEQ regula-
tion 40 C.F.R. § 1508.7, and failed to consider an
adequate range of alternatives. Held: “…the cu-
mulative impact statements that are provided in
the EIS are far too general and one-sided to meet
NEPA requirements…[and] Forest Service violated
NEPA by failing to consider a range of appropriate
alternatives to the proposed exchange.”714

• Colorado River Indian Tribes v. Marsh715 was a
challenge to the U.S. Army Corps of Engineers’
(COE’s) issuance of a permit to a private developer
for placement of riprap along a riverbank without
preparing an EIS. The developer proposed to con-
struct single-family homes and commercial facili-
ties on land situated between a major highway and
the river and adjacent to land containing several
recorded significant cultural and archaeological
sites. The COE retracted its Draft EIS, which had
found significant impacts to the adjacent land, and
limited the scope of its environmental assessment
to activities within its defined jurisdiction. Held:
“In limiting the scope of its inquiry, the Corps acted
improperly and contrary to the mandates of
NEPA…. The Corps should have analyzed the indi-
rect effects of the bank stabilization on both ‘on site’
and ‘off site’ locations.”716

                                                          
711 Babbitt, 847 F. Supp. at 776.
712 Id.
713 177 F.3d 800 (9th Cir. 1999).
714 Id. at 811–12.
715 605 F. Supp. 1425 (C.D. Cal. 1985).
716 Id. at 1433.

c. Cultural and Religious Concerns of Indians717

In addition to the specific environmental statutes
noted above, the following federal laws and legal
issues should also be considered when planning a
project on or near Indian lands. Consultation with
the Indian tribe is either mandated or recom-
mended in each instance. The U.S. National Park
Services, National Center for Cultural Resources,
maintains a Native American Consultation Data-
base for identifying consultation contacts for Indian
tribes, Alaska Native villages and corporations, and
Native Hawaiian organizations, which provides a
starting point for the consultation process by iden-
tifying tribal leaders and contacts.718

(1) AIRFA719 and First Amendment Free Exercise
and Establishment Issues.720—AIRFA provides that

On or after August 11, 1978 it shall be the policy of
the United States to protect and preserve for the
American Indian, Eskimo, Aleut, and Native Ha-
waiian the inherent right of freedom to believe, ex-
press, and exercise their traditional religions, in-
cluding but not limited to access to religious sites,
use and possession of sacred objects, and freedom to
worship through ceremonies and traditional rites.

John Petoskey notes that “since the late 1970s a
new issue in First Amendment law has confronted
the federal judiciary [as] American Indians are in-
creasingly making claims to the protection of the
First Amendment for their religious practices in
opposition to the decisions of federal land manag-
ers.”721 Canby observes that:

Enforcement of the right of free exercise of religion
often takes a distinctive turn when Indians are in-
volved. Many Indian religious beliefs and practices
center on particular places or objects. The places
may be on federal lands outside of any reservation.
The objects may be eagle feathers or peyote. In these

                                                          
717 See generally CANBY, supra note 8, at 339–45; Marcia

Yablon, Property Rights and Sacred Sites: Federal Regula-
tory Responses to American Indian Religious Claims on
Public Land, 113 YALE L.J. 1623 (2004); David S.
Johnston, The Native American Plight: Protection and
Preservation of Sacred Sites, 8 WIDENER L. SYMP. J. 443
(2002). Lydia T. Grimm, Sacred Lands and the Estab-
lishment Clause: Indian Religious Practices on Federal
Lands, 12 NAT. RES. & ENV’T 19–78 (1997); JOHN

PETOSKEY, Indians and the First Amendment, in
AMERICAN POLICY IN THE TWENTIETH CENTURY, 221–37
(3d. ed. 1985).

718 This NACD may be accessed at: http://web.cast.
uark.edu/other/nps/nacd.

719 Act of Aug. 11, 1978, Pub. L. No. 95-341; 92 Stat. 469,
42 U.S.C. § 1996, et. seq.

720 The Free Exercise Clause of the first Amendment
provides that “Congress shall make no law…prohibiting
the free exercise [of religion].” U.S. CONST. amend. 1.

721 PETOSKEY, supra note 717, at 221.
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cases, federal management or regulation may inter-
fere substantially with religious uses. In recognition
of this problem, Congress in 1978 passed an unusual
statute called the “American Indian Religious Free-
dom Act [AIRFA].”722

In one of the early cases construing AIRFA, a
federal district court concluded that the Act did not
create a cause of action in federal courts for viola-
tion of rights of religious freedom:

The Act is merely a statement of the policy of the
federal government with respect to traditional In-
dian religious practices…. This court has concluded
that with respect to the free exercise rights of plain-
tiffs, the conduct of defendants complied with the
dictates of the first amendment. The American In-
dian Religious Freedom Act requires no more.723

In Wilson v. Block, the Court of Appeals for the
D.C. Circuit further interpreted AIRFA in the con-
text of NEPA compliance.724 There, the Hopi and
Navajo Indian Tribes had challenged the Forest
Service’s permitted expansion of the government-
owned Snow Bowl ski area on the San Francisco
Peaks in Coconino National Forest because it would
interfere with religious ceremonies and practices of
their people. The tribes contended that AIRFA
“proscribes all federal land uses that conflict or
interfere with traditional Indian religious beliefs or
practices, unless such uses are justified by compel-
ling government interests.”725 The court of appeals
declined to give such a broad reading to AIRFA, but
recognized a duty under NEPA:

Thus AIRFA requires federal agencies to consider,
but not necessarily defer to, Indian religious values.
It does not prohibit agencies from adopting all land

                                                          
722 CANBY, supra note 8, at 339.
723 Crow v. Gullet, 541 F. Supp. 785, 793 (D.S.D. 1982),

(citing Hopi Indian Tribe v. Block, 8 ILR at 3076), af-
firmed, 706 F.2d 856 (8th Cir. 1983). CANBY, supra note 8,
at 340–41, points out that:

Several controversies have involved attempts by gov-

ernment to develop its public lands in a manner that ad-

versely affects Indian religious practices. Initially, the

lower courts resolved such controversies by balancing the

governmental interest in developing the particular project

against the burden it placed on Indian religion. The bal-

ancing nearly always came out in favor of the government.

The courts rejected, for example, Indian attempts to pre-

vent the government from inundating sacred places up-

stream from federal dams. Badoni v. Higginson, 638 F.2d

172 (10th Cir. 1980); Sequoyah v. TVA, 620 F.2d 1159 (6th

Cir. 1980). They also rejected attempts to prevent expan-

sion of a ski area on a sacred mountain…Wilson v. Block,

708 F.2d 735 (D.C. Cir. 1983), and the establishment of a

state park in sacred ground, Crow v. Gullet, 706 F.2d 856

(8th Cir. 1983).
724 Wilson v. Block, 708 F.2d 735, 747 (D.C. Cir. 1983).
725 Id. at 745.

uses that conflict with traditional Indian religious
beliefs or practices. Instead, an agency undertaking
a land use project will be in compliance with AIRFA
if, in the decision-making process [NEPA], it obtains
and considers the views of Indian leaders, and if, in
project implementation, it avoids unnecessary inter-
ference with Indian religious practices…. [W]e find
that the Forest Service complied with
AIRFA…[because]…views expressed [by Indian
leaders] were discussed at length in the [FEIS] and
were given due consideration in the evaluation of the
alternative development schemes proposed for Snow
Bowl.726

The Supreme Court addressed AIRFA in Lyng v.
Northwest Indian Cemetery Protective Associa-
tion,727 a challenge of the Forest Service’s road
building and timber harvesting decisions by an
Indian organization, individual Indians, a nature
organization, and others, for alleged violation of the
First Amendment’s Free Exercise Clause. The road
project covered a 6-mi paved segment through the
Chimney Rock section of the Six Rivers National
Forest, situated between two other portions of the
road already completed.728 A Forest Service–com-
missioned study found that the entire area “is sig-
nificant as an integral and indispensable [sic] part
of Indian religious conceptualization and practice.”
Specific sites are used for certain rituals, and “suc-
cessful use of the [area] is dependent upon and fa-
cilitated by certain qualities of the physical envi-
ronment, the most important of which are privacy,
silence, and an undisturbed natural setting.” The
study concluded that constructing a road along any
of the available routes “would cause serious and
irreparable damage to the sacred areas which are
an integral and necessary part of the belief systems
and lifeways of Northwest California Indian peo-
ples.” The report recommended that the road not be
completed.729 The Forest Service decided not to
adopt this recommendation and prepared a Final
EIS for construction of the road, selecting a route
that avoided archaeological sites and was removed
as far as possible from the sites used by contempo-
rary Indians for specific spiritual activities.730

Justice O’Connor, writing for the majority, noted
that “[e]xcept for abandoning its project entirely,
and thereby leaving the two existing segments of
road to dead-end in the middle of the National For-
est, it is difficult to see how the Government could
have been more solicitous,” finding that [s]uch so-
licitude accords with the policy expressed in
AIRFA, and further finding that “[n]o where in the
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(1988).
728 Id. at 442.
729 Id. at 443.
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law is there so much as a hint of any intent to cre-
ate a cause of action or any judicially enforceable
individual rights.”731

In addressing the First Amendment challenge,
the Court’s ruling rejected balancing of interests as
inappropriate and “presumably puts an end to free
exercise challenges to governmental development
projects.”732 The Court stated:

[I]ncidental effects of government programs, which
may make it more difficult to practice certain relig-
ions but which have no tendency to coerce individu-
als into acting contrary to their religious beliefs,
[cannot] require government to bring forward a com-
pelling justification for its otherwise lawful actions.
The crucial word in the constitutional text is “pro-
hibit”: “For the Free Exercise Clause is written in
terms of what the government cannot do to the indi-
vidual, not in terms of what the individual can exact
from the government.” [citation omitted]…. Even if
we assume that…the G-O road will “virtually de-
stroy the Indians’ ability to practice their relig-
ion,”…the Constitution simply does not provide a
principle that could justify upholding respondent’s
legal claims…. The first amendment must apply to
all citizens alike, and it can give to none of them a
veto over public programs that do not prohibit the
free exercise of religion…. What ever rights the Indi-
ans have to the use of the area, however, those rights
do not divest the Government of its right to use what
is, after all, its land. Cf. Bowen v. Roy, 476 U.S., at
724–727.733

The Court’s decision, despite closing the door on
Free Exercise claims, cautioned that

[n]othing in our opinion should be read to encourage
governmental insensitivity to the religious needs of
any citizen. The Government’s rights to use its own
land, for example, need not and should not discour-
age it from accommodating religious practices like
those engaged in by the Indian respondents. Cf.
Sherbert, 374 U.S., at 422–23.

This statement should reduce any fear of “exces-
sive entanglement” when government officials ne-
gotiate with native shamans in attempting to ac-
commodate Native American religious practices.

President Clinton’s E.O. No. 13007, “Indian Sa-
cred Sites,” issued on May 24, 1996, clearly shared
the Court’s exhortation. The E.O. directed federal
agencies “to the extent practicable, permitted by
law, and not clearly inconsistent with essential
agency functions, to (1) accommodate access to
ceremonial use of Indian sacred sites by Indian
religious practitioners and (2) avoid adversely af-
fecting the physical integrity of such sacred

                                                          
731 Id. at 455.
732 CANBY, supra note 8, at 342. See also Yablon, supra

note 717, at 1629–30.
733 Lyng, 485 U.S. at 450–52.

sites.”734 This E.O. is said to have filled a gap in
AIRFA “by requiring federal agencies to avoid
harming the physical integrity of such sacred
sites.”735 One commentator observes that since
Lyng, “agencies like the Park Service, the Forest
Service, and the Bureau of Land Management have
all increasingly sought ways to protect many of the
Indian sacred sites located on federal lands and to
accommodate the religious and cultural practices
associated with them.”736

Sometimes this protection of Indian cultural and
religious sites leads to challenges based on alleged
violation of the First Amendment’s Establishment
Clause. For example, in Bear Lodge Multiple Use
Association v. Babbitt,737 the Court reviewed a
challenge, based on the Establishment Clause, to
the order of the District Court of Wyoming, which
ruled that the U.S. Secretary of the Interior law-
fully approved a National Park Service plan to
place a voluntary ban on climbing at Devil’s Tower.
Devil’s Tower is a National Monument, as well as
the place of creation and religious practice for many
American Indians. The Court upheld the voluntary
ban, but dismissed the case for lack of standing by
the climber group due to failure to show injury in
fact. The district court had properly concluded that
a government policy benefiting Native American
tribes did not constitute excessive entanglement
with religion because “Native American tribes…are
not solely religious organizations, but also repre-
sent common heritage and culture.” 2 F. Supp. 2d
1448, 1456 (D. Wyo. 1998).

Cholla Ready Mix v. Civish738 was an Establish-
ment Clause challenge in a highway case. The deci-
sion upholds the efforts of ADOT to discourage the
use of materials from Woodruff Butte, Arizona, in
state construction projects because of the Butte’s
religious, cultural, and historical significance to the
Hopi Tribe, Zuni Pueblo, and Navajo Nation (the
Tribes). Earlier, ADOT’s allowance of materials
mined from the Butte to being used in state high-
way construction projects had led to litigation in-
volving the Tribes, Cholla, ADOT, and FHWA.739 In

                                                          
734 61 Fed. Reg. 26771.
735 Johnston, supra note 717, at 459, citing Grimm, su-

pra note 717.
736 Yablon, supra note 717, at 1638.
737 175 F.3d 814 (10th Cir. 1999).
738 CV-02-01185-FJM (9th Cir. 2004).
739 According to Cholla’s complaint, ADOT faced years of

controversy about the destruction of Woodruff Butte. A
federal district court in previous litigation awarded the
Hopi Tribe a preliminary injunction requiring consulta-
tion with the tribe before spending federal funds on a
construction project using materials from Woodruff Butte
because of the Butte’s historical and cultural importance.
The court did not rule that FHWA must engage in the §
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1999, ADOT promulgated new commercial source
regulations, which require each applicant for a
commercial source number to submit an environ-
mental assessment that considers, inter alia, ad-
verse effects on places eligible for listing on the
National Register of Historic Places (NRHP).
Woodruff Butte was declared eligible for listing on
the NRHP in or around 1990. On June 26, 2000,
ADOT denied Cholla’s application for a new com-
mercial source number because of the projected
adverse effects on historic property on Woodruff
Butte. Cholla filed suit alleging that the policy
against using materials from the Butte in state
construction projects, inter alia, violates Cholla’s
rights under the Establishment Clause of the First
Amendment. The district court granted defendant’s
motion to dismiss.

On appeal, the court of appeals found Cholla’s
Establishment Clause claim to be premised on
flawed analysis of the governing law. The court
then outlined the governing law:

Government conduct does not violate the Establish-
ment Clause if (1) it has a secular purpose, (2) its
principal or primary effect is not to advance or in-
hibit religion, and (3) it does not foster excessive
government entanglement with religion. See, e.g.
Lemon v. Kurtzmon, 403 U.S. 602, 612-13 (1971).
Particular attention is paid to whether the chal-
lenged action has the purpose or effect of endorsing
religion. County of Allegheny v. ACLU, 492 U.S. 573,
592 (1989).

As to the issue of “secular purpose,” the court
found that ADOT’s “actions have the secular pur-
pose of carrying out state construction projects in a
manner that does not harm a site of religious, his-
torical, and cultural importance to several Native
American groups and the nation as a whole.”740 On

                                                                                   
106 process for every possible material source site prior to
the authorization of federal funds for an undertaking;
however, the court did hold that once it became known
that Woodruff Butte would be used as a materials source
site, the FHWA was required to comply with the proce-
dures set forth in 36 C.F.R. § 800.11.

740 The court of appeals noted that the secular purpose
prong “does not mean that the law’s purpose must be un-
related to religion—that would amount to a requirement
that the government show a callous indifference to relig-
ious groups.” Corp. of Presiding Bishop v. Amos, 483 U.S.
327, 335, 107 S. Ct. 2862, 97 L. Ed. 2d 273 (1987). The
Court added that

carrying out government programs to avoid interference

with a group’s religious practices is a legitimate, secular

purpose. Id.; Kong v. Scully, 341 F.3d 1132, 1140 (9th Cir.

2003) (“Accommodation of a religious minority to let them

practice their religion without penalty is a lawful secular

purpose.”); Mayweathers v. Newland, 314 F.3d 1062, 1068

(9th Cir. 2002).

the “primary effect” issue, the court found that
ADOT’s policy “does not convey endorsement or
approval of the Tribes’ religions. See County of Al-
legheny, 492 U.S. at 592; Buono v. Norton, 371 F.3d
543, 548-50 (9th Cir. 2004)….”741 Finally, on the
“excessive entanglement” issue, the Court found
that the “facts alleged cannot support the conclu-
sion that defendant’s actions excessively entangle
the government with the Tribes’ religions.”742

(2) National Historic Preservation Act of 1966
(NHPA).743—NHPA addresses the preservation of
“historic properties,” which are defined in the Act
as “any prehistoric or historic district, site, build-
ing, structure, or object included in, or eligible for
inclusion on the National Register, including arti-
facts, records, and material remains related to such
property.”744 Section 106 requires federal agencies
to take into account the effects of an undertaking
on historic properties and to afford the Advisory
Council on Historic Preservation a reasonable op-
portunity to comment. In some cases, properties

                                                          
741 The court of appeals noted that the

Establishment Clause does not require governments to

ignore the historical value of religious sites. Native Ameri-

can sacred sites of historical value are entitled to the same

protection as the many Judeo-Christian religious sites that

are protected on the NRHP, including the National Cathe-

dral in Washington, D.C.; the Touro Synagogue, America’s

oldest standing synagogue, dedicated in 1763; and numer-

ous churches that played a pivotal role in the Civil Rights

Movement, including the Sixteenth Street Baptist Church

in Birmingham, Alabama.
742 The Court, noting that the “only fact alleged relevant

to entanglement is that the Tribes were consulted in the
process of evaluating Cholla’s application for a commercial
source number.” The Court found that

some level of interaction between government and relig-

ious communities is inevitable; entanglement must be “ex-

cessive” to violate the Establishment Clause. Agonstini v.

Felton, 521 U.S. 203, 233 (1997); KDM ex rel. WJM v.

Reedsport School Dist., 196 Fed. 3d 1046, 1051 (9th Cir.

1999) (noting that courts consistently find that routine

administrative contacts with religious groups do not create

excessive entanglement)…. The institutions benefited

here, Native American tribes, are not solely religious in

character or purpose. Rather, they are ethnic and cultural

in character as well. See, Bear Lodge Multiple Use Ass’n v.

Babbitt, 2 F. Supp. 2d 1448, 1456 (D. Wyo. 1998) (con-

cluding that a government policy benefiting Native Ameri-

can tribes did not constitute excessive entanglement with

religion because “Native American tribes…are not solely

religious organizations, but also represent a common heri-

tage and culture”).
743 Pub. L. No. 89-665, 80 Stat. 915, 16 U.S.C. § 470, et

seq.
744 16 U.S.C. § 470w.
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may be eligible in whole or in part because of his-
torical importance to Native Americans, including
traditional religious and cultural importance.745 The
1992 Amendments to NHPA require all federal
agencies to consult with Indian tribes746 or Native
Hawaiian organizations for undertakings that may
affect properties of traditional religious and cul-
tural significance on or off tribal lands.747 The Sec-
tion 106 regulations748 implementing the NHPA
were last revised on December 12, 2000,749 and re-
flect these requirements. Section 36 C.F.R.
§ 800.2(c)(2)(ii)(A) provides that

The agency official750 shall ensure that consultation
in the section 106 process provides the Indian
tribe…a reasonable opportunity to identify its con-
cerns about historic properties, advise on the identi-
fication and evaluation of historic properties, in-
cluding those of traditional religious and cultural
importance, articulate its views on the undertaking’s

                                                          
745 ACHP guidance, “Consulting with Indian Tribes in

the Section 106 Review Process,” is available at
http://www.achp.gov/regs-tribes.html. FHWA guidance on
historic preservation, “Tribal Issues,” is available at
http://environment.fhwa.dot.gov/histpres/tribal.htm, with
valuable links to ACHP sites and other FHWA guidance
and information on Native American coordination, in-
cluding: “Q&As on Tribal Consultation,” http://www.fhwa.
dot.gov/hep/tribaltrans/tcqa.htm.

746 NHPA defines “Indian Tribe” as an Indian Tribe,
band, nation, or other organized group or community,
including a native village, regional corporation or village
corporation, as those terms are defined in Section 3 of the
Alaska Native Claims Settlement Act (43 U.S.C. § 1602),
which is recognized as eligible for special programs and
services provided by the United States to Indians because
of their status as Indians (16 U.S.C. § 470w).

747 ACHP guidance, “Consulting with Indian Tribes in
the Section 106 Review Process,” (http://www.achp.gov/
regs-tribes.html) provides that:

NHPA and ACHP’s regulations require Federal agen-

cies to consult with Indian tribes when they attach relig-

ious and cultural significance to a historic property re-

gardless of the location of that property. The

circumstances of history may have resulted in an Indian

tribe now being located a great distance from its ancestral

homelands and places of importance. It is also important

to note that while an Indian tribe may not have visited a

historic property in the recent past, its importance to the

tribe or its significance as a historic property of religious

and cultural significance may not have diminished for

purposes of Section 106.
748 36 C.F.R. pt. 800.
749 65 Fed. Reg. 7775.
750 36 C.F.R. § 800.2(a) provides that “The agency official

may be a State, local, or tribal government official who
has been delegated responsibility for compliance with
section 106….”

effects on such properties, and participate in the
resolution of adverse effects. It is the responsibility
of the agency official to make a reasonable and good
faith effort to identify Indian tribes…that shall be
consulted in the section 106 process. Consultation
should commence early in the planning process, in
order to identify and discuss relevant preservation
issues and resolved concerns about the confidential-
ity of information on historic properties.

The following cases dealing with NHPA compli-
ance relative to Indian lands are noteworthy:
• Apache Survival Coalition v. United States751 was
an action to halt construction of several telescopes
on Mount Graham, Arizona, within the Coronado
National Forest, based upon, inter alia, violation of
NHPA’s obligation to undertake an additional Sec-
tion 106 process when new and significant informa-
tion is brought to the attention of the federal
agency.752 The court of appeals ruled that the laches
standard used in NEPA cases applied to this NHPA
claim.753 It concluded “that the six year period be-
tween 1985 when the Tribe first was solicited for
input, and the date of filing suit constitutes unrea-
sonable delay,” barring the claim for laches.754 The
decision noted that “the very information that the
Coalition now wants the Forest Service to con-
sider—the asserted importance of Mount Graham
to San Carlos Apache religious practices and cul-
ture—would have been brought to the agency’s at-
tention by the Tribe had it not consistently ignored
the NHPA process.”755

• Pueblo of Sandia v. United States756 involved the
issue of whether the Forest Service made a “rea-
sonable and good faith effort to identify historic
properties that may be affected by the undertaking
and gather sufficient information to evaluate the
eligibility of these properties for the National Reg-
ister.”757 The challenge was to the Forest Service
undertaking to realign and reconstruct Las Huer-
tas Canyon Road, which lies in the Cibola National
Forest, New Mexico, near the Sandia Pueblo reser-
vation. The canyon is visited by tribal members to
gather evergreen boughs, herbs, and plants used in
cultural ceremonies and traditional healing prac-
tices, and it contains many shrines and ceremonial
paths of religious and cultural significance to the
Pueblo.758 The Pueblo alleged that the Forest Serv-
ice failed to comply with NHPA when it refused to
evaluate the canyon as a traditional cultural prop-

                                                          
751 21 F.3d 895 (9th Cir. 1994).
752 36 C.F.R. § 800.11(b)(2).
753 Apache, 21 F.3d at 906.
754 Id. at 910.
755 Id. at 911–12.
756 50 F.3d 856 (10th Cir. 1995).
757 36 C.F.R. § 800.4(b).
758 Pueblo of Sandia, 50 F.3d at 857.
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erty eligible for inclusion on the NRHP.759 The State
Historic Preservation Officer (SHPO) initially con-
curred in the Forest Service’s conclusion of ineligi-
bility for the National Register, but later, upon
learning that the Forest Service had withheld im-
portant information, withdrew his concurrence,
recommending further evaluation.760

The court of appeals noted that the Forest Serv-
ice requested information from the Sandia Pueblo
and other local Indian tribes, but stated that

[A] mere request for information is not necessarily
sufficient to constitute the ‘reasonable effort’ section
106 requires. Because communications from the
tribes indicated the existence of traditional cultural
properties and because the Forest Service should
have known that tribal customs might restrict the
ready disclosure of specific information, we hold that
the agency did not reasonably pursue the informa-
tion necessary to evaluate the canyon’s eligibility for
inclusion in the National Register…. We con-
clude…that the information the tribes did communi-
cate to the agency was sufficient to require the For-
est Service to engage in further investigations,
especially in light of the regulations warning that
tribes might be hesitant to divulge the type of infor-
mation sought.761

The decision stated that by “withholding relevant
information from the SHPO during the consulta-
tion process…the Forest Service further under-
mined any argument that it had engaged in a good
faith effort,” holding that “the Forest Service did
not make a good faith effort to identify historic
properties in Las Huertas Canyon.”762

• Hoonah Indian Association v. Morrison763 deals
with the issue of what constitutes a historic “site”
under NHPA. The NHPA issue had to do with
whether the route or routes one clan of the Tlingits
Indians, the Kiks.adi, followed when retreating
from a battle with Russia in 1804 should have been
listed by the Forest Service as a cultural site on the
NRHP.764 The SHPO determined that the Survival

                                                          
759 Id. at 858.
760 Id. at 858–59.
761 Id. at 860. The court of appeals noted that the Forest

Service received communications clearly indicating why
more specific responses were not forthcoming. “At the
meeting with the San Felipe Pueblo, tribal members indi-
cated that ‘they did not want to disclose any specific de-
tails of the site locations or activities.’” The Court went on
to note that “this reticence to disclose details of their cul-
tural and religious practices was not unexpected. National
Register Bulletin 38 warns that ‘knowledge of traditional
cultural values may not be shared readily with outsiders’
as such information is ‘regarded as powerful, even dan-
gerous’ in some societies.” Id. at 861.

762 Id. at 862.
763 170 F.3d 1223 (9th Cir. 1999).
764 Id. at 1230.

March Trail (designated in the record as the
“Kiks.adi Survival March”) was not eligible because
it did not meet established criteria that “it have
identified physical features” and that it be “a loca-
tion where the people regularly returned to.”765 The
court of appeals found that the Forest Service fol-
lowed the regulations and used the National Regis-
ter criteria…and] [t]hose criteria do not support the
Tribe’s position.”766 The decision noted: “That impor-
tant things happened in a general area is not
enough to make the area a ‘site.’ There has to be
some good evidence of just where the site is and
what its boundaries are, for it to qualify for federal
designation as a historical site.”767

• Muckleshoot Indian Tribe v. U.S. Forest Service
involved a challenged land exchange in the area of
Huckleberry Mountain.768 The NHPA issue was
whether the Forest Service had adequately miti-
gated the adverse effect of transferring intact por-
tions of the Divide Trail, a 17.5-mi historic aborigi-
nal transportation route.769 The regulations offer
three options to mitigate adverse effects, two of
which were available to the Forest Service on this
trail: (1) Conduct appropriate research “[w]hen the
historic property is of value only for its potential
contribution to archeological, historical, or architec-
tural research, and when such value can be sub-
stantially preserved through the conduct of appro-
priate research….”770 (2) An adverse effect becomes
“not adverse” when the undertaking is limited to
the “transfer, lease, or sale of a historic property,
and adequate restrictions or conditions are in-
cluded to ensure preservation of the property’s sig-
nificant historic features.”771 The Forest Service
selected option 1, the tribe disagreed, and the court
of appeals agreed with the tribe: “We conclude that
documenting the trail did not satisfy the Forest
Service’s obligations to minimize the adverse effect
of transferring the intact portions of the trail.”

(3) Section 4(f) of the Department of Transporta-
tion Act of 1966.772—Provides for a policy of making
special effort to preserve the natural beauty of the
countryside and public park and recreation lands,
wildlife and waterfowl refuges, and historic sites,
mandating that transportation programs and proj-
ects may use such land, where determined by state

                                                          
765 Id. at 1231. See 36 C.F.R. § 800.4(c)(3).
766 Id.
767 Id. at 1232.
768 Muckleshoot, 177 F.3d at 804.
769 Id. at 808.
770 36 C.F.R. § 800.9(c)(1).
771 36 C.F.R. § 800.9(c)(3).
772 Pub. L. No. 89-670, revised and recodified by Pub. L.

No. 97-499, Jan. 12, 1983, 96 Stat. 2419, and amended by
Pub. L. No. 100-17, tit. I, § 133(d), Apr. 2, 1987, 101 Stat.
173, 49 U.S.C. § 303 (1994).
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or local officials to be significant, only if there is no
feasible and prudent alternative and all possible
planning to minimize harm has taken place.

(4) Archaeological Resources Protection Act of
1979.773—Provides for the protection and manage-
ment of archaeological resources and sites that are
on public lands or Indian lands, and specifically
requires notification of the affected Indian tribe if
archaeological investigations proposed would result
in harm to or destruction of any location considered
by the tribe to have religious or cultural impor-
tance. A permit is required, and permits for excava-
tion or removal of any archaeological resource lo-
cated on Indian lands require consent of the Indian
or Indian tribe owning or having jurisdiction over
the land. This Act directs consideration of AIRFA
in the promulgation of uniform regulations. ARPA
“is clearly intended to apply specifically to purpose-
ful excavation and removal of archeological re-
sources, not excavations which may, or in fact in-
advertently do, uncover such resources.”774

(5) Native American Grave Protection and Repa-
triation Act (NAGPRA).775—Enacted in 1990,
NAGPRA safeguards the rights of Native Ameri-
cans by protecting tribal burial sites and rights to
items of cultural significance to Native Ameri-
cans.776 Cultural items protected include Native
American human remains, funerary objects, sacred
objects, and objects of cultural patrimony.777

NAGPRA has two distinct schemes governing the
return of Native American cultural items to tribes,
with the analysis turning upon whether the item is
presently held by a federal agency or museum or
was discovered on federal lands after November 16,
1990, NAGPRA’s effective date. First, the Act ad-
dresses items excavated on federal lands after No-
vember 16, 1990, and enables Native American
groups affiliated with those items to claim owner-
ship. Second, NAGPRA provides for repatriation of
cultural items currently held by federal agencies,
including federally funded museums.

NAGPRA’s site protection measures only apply to
remains and objects located on tribal, Native Ha-
waiian, or federal lands. The statute defines “fed-
eral lands” as “any land other than tribal lands
which are controlled or owned by the United
States.” FHWA has addressed the question of

                                                          
773 Pub. L. No. 96-95, 93 Stat. 721, 16 U.S.C. § 470aa–

470mm.
774 San Carlos Apache Tribe v. United States (DOI), 272

F. Supp. 2d 860, 888 (D.C. Ariz. 2003), citing Attakai v.
United States, 746 F. Supp. 2d 1395, 1410 (D.C. Ariz.
1990).

775 Pub. L. No. 101-601, 104 Stat. 3048 (25 U.S.C. §§
3001–3013).

776 See 43 C.F.R. § 10.1.
777 25 U.S.C. § 3001(3).

whether FHWA “controls” the land on which Fed-
eral-aid projects are built so as to invoke
NAGPRA’s site protection requirements.778 The
agency advised that “FHWA’s position is that
NAGPRA does not apply in the normal Federal-aid
situation; i.e., where the State owns both the right-
of-way and…is responsible for operation and main-
tenance.” This was based upon the fact that
“FHWA takes no property interest, and has ex-
tremely limited contractual interests, in Federal-
aid right-of-way.” The one possible exception to this
position noted was “where the excavation or inad-
vertent discovery takes place on land that was
transferred to the State under 23 U.S.C. § 317,
since the Federal government retains a reversion-
ary property interest.”

The FHWA memorandum cites in support of its
position the decision in Abenaki Nation of Mis-
sissquoi v. Hughes.779 There the district court ex-
amined the meaning of “control” of federal land
relative to the issuance of a permit by the COE for
expansion of a hydroelectric project. In addressing
the NAGPRA claim, the decision stated:

Plaintiffs urge a broad construction of “control” to in-
clude the Corps’ regulatory powers under the CWA
and its involvement in devising and supervising the
mitigation plan. Such a broad reading is not consis-
tent with the statute, which exhibits no intent to ap-
ply the Act to situations where federal involvement
is limited as it is here to the issuance of a permit. To
adopt such a broad reading of the Act would invoke
its provisions whenever the government issued per-
mits or provided federal funding pursuant to statu-
tory obligations.780

d. Tribal Enforcement Authority for Federal
Environmental Statutes Other than NEPA

In State of Washington Department of Ecology v.
United States Environmental Protection Agency,781

involving RCRA, the Court of Appeals for the Ninth
Circuit noted:

The federal government has a policy of encouraging
tribal self-government in environmental matters.
That policy has been reflected in several environ-
mental statutes that give Indian tribes a measure of
control over policy making or program administra-
tion or both…The policies and practices of EPA also
reflect the federal commitment to tribal self-
regulation in environmental matters.

                                                          
778 Memorandum from FHWA Chief Counsel, Applica-

tion of NAGPRA to FHWA (Mar. 28, 1995), available at
http://www.environment.fhwa.dot.gov/guidebook/chapters/
v2ch10.asp.

779 806 F. Supp. 234 (1992).
780 Id. at 252.
781 752 F.2d at 1470.
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In that case, and in the earlier Ninth Circuit case
of Nance v. Environmental Protection Agency,782

which involved EPA delegations to a tribe under
the Clean Air Act, the court of appeals approved
EPA's development of regulations and procedures
authorizing the treatment of Indian tribes on a
government-to-government basis, encouraging In-
dian self-government on environmental matters,
notwithstanding the fact that none of the major
federal environmental regulatory statutes at that
time provided for delegation to tribal governments.

Subsequently, as these and other environmental
statutes came before Congress for amendment or
reauthorization, Congress expressly provided tribal
governments various degrees of jurisdictional
authority. Major environmental statutes granting
such tribal authority, which may be involved in the
development or maintenance of a highway project
on an Indian reservation, are as follows:

1. Clean Air Act783 (eligible tribes may assume pri-
mary responsibility for all assumable programs);
2. Safe Drinking Water Act784 (eligible tribes may
assume primary responsibility for all assumable
programs);
3. Federal Water Pollution Control Act (Clean Wa-
ter Act)785 (eligible tribes, inter alia, allowed to es-
tablish water quality standards, and nonpoint
source management plans, and issue National
Pollutant Discharge Elimination System and Sec-
tion 404 dredge/fill permits, allowing tribes to be
treated as states); and
4. Comprehensive Environmental Response, Com-
pensation, and Liability Act786 (Section 9626 pro-
vides that tribes are to be treated as states for cer-
tain purposes, including notification of release,
consultation on remedial actions, access to informa-
tion, and cooperation in establishing and main-
taining national registries).

Another environmental statute, which has not
been amended to provide for tribal primacy, is
RCRA.787 This statute was construed in Washington
Department of Ecology v. EPA788 to not allow state
enforcement on tribal lands, but rather EPA en-
forcement.

                                                          
782 645 F.2d 701 (9th Cir. 1981).
783 42 U.S.C. § 7401, et seq. See § 7601.
784 42 U.S.C. § 300f, et seq. See §§ 300j-11, 300h-1(e).
785 33 U.S.C. § 1251, et seq. See § 1377(e).
786 42 U.S.C. § 9601, et seq.
787 42 U.S.C. § 6901, et seq.
788 752 F.2d 1495 (9th Cir. 1985).

K. CONSTRUCTION ACTIVITIES

1. Indian Employment Preferences and
Contracting

a. General

Section 7(b) of the ISDEAA789 provides authority
for Indian preference in awarding contracts and
Indian employment preference in the administra-
tion of such contracts. Section 7(b) provides:

(b) Preference requirements for wages and grants

Any contract, subcontract, grant, or sub-grant pur-
suant to this subchapter, the Act of April 16, 1934
(48 Stat. 596), as amended [25 U.S.C. 452 et. seq.] or
by any other Act authorizing Federal contracts with
or grants to Indian organizations or for the benefit of
Indians, shall require to the greatest extent feasi-
ble—

(1) preferences and opportunities for training
and employment in connection with the administra-
tion of such contracts or grants shall be given Indi-
ans; and

(2) preference in the award of subcontracts
and subgrants in connection with the administration
of such contracts or grants shall be given to Indian
organizations and to Indian-owned economic enter-
prises as defined in section 1452 of this title.

The Section 7(b) preference applies to all grants
or contracts made pursuant to statutes or imple-
menting regulations that expressly identify Indian
organizations as potential grant recipients or con-
tractors.790 It also applies to contracts or grants
made for the benefit of Indians even when the
authorizing statute and regulations do not ex-
pressly identify Indian organizations as potential
recipients…. One court of appeals’ decision in this
area has interpreted “to the greatest extent feasi-
ble” within the context of Section 7(b) to mean the
maximum, “to take every affirmative action they
could.”791

The BIA and the Indian Health Service are re-
quired to utilize the Section 7(b) preferences in ad-

                                                          
789 Pub. L. No. 93-638; 25 U.S.C., et seq.
790 See also 48 C.F.R. § 1426.7003(a)(3), which provides

that the § 7(b) preference clause be inserted in contracts
awarded by: the Bureau of Indian Affairs; A contracting
activity other than the Bureau of Indian Affairs, when the
contract is entered into pursuant to an act specifically
authorizing contracts with Indian organizations; and a
contracting activity other than the Bureau of Indian Af-
fairs where the work to be performed is specifically for the
benefit of Indians and is in addition to any incidental
benefits that might otherwise accrue to the general public.

791 Alaska Chapter, Associated Gen. Contractors of
America v. Pierce, 694 F.2d 1162 (9th Cir. 1982).
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ministering their respective programs. The FHWA
does not extend the 7(b) preference to the Federal-
Aid Highway Program. When the IRR program is
administered by the BIA, the Section 7(b) prefer-
ence is required. In a 1982 Ninth Circuit case, the
applicability of Section 7(b) was expanded.792 How-
ever, that case, which involved the construction of
Indian housing by the U.S. Department of Housing
and Urban Development (HUD) can be readily dis-
tinguished. Indeed, it would be difficult to find a
more precise example than Indian housing where
the contract is "for the benefit of Indians."793 Similar
to the Indian Health Service requiring proof of eli-
gibility, it is clear that the housing in question re-
quired some sort of tribal (Alaska Native) affilia-
tion.794 Public roads are simply not analogous to
Indian housing. By definition, “public roads” are
open to all and, with limited exception, closed to
none. Indeed, the FHWA has consistently refused
to fund any roads through the IRR program that
were not open to the general public.795 By its very
definition, an IRR must be a public road.

In January 2001, the Department of Justice, Of-
fice of Legal Counsel, issued a memorandum to the
General Counsel for the Department of Agricul-
ture.796 The memorandum was in response to a re-
quest for an opinion concerning the applicability of
Section 7(b) of the ISDEAA.797 A number of statu-
                                                          

792 Id. The case did not limit § (7b) to the Bureau of In-
dian Affairs and the Indian Health Service. However, that
case involved the construction of HUD Indian housing.

793 See 25 C.F.R. § 256, Housing Improvement Program
(HIP) for Indians, which has strict tribal enrollment crite-
ria for eligibility. See also 24 C.F.R. pt. 1000 [Native
American Housing Activities]. These regulations were
promulgated after enactment of the Native American
Housing Assistance and Self-Determination Act
(NAHASDA) at 25 U.S.C. § 4101, et seq. The § 7(b) re-
quirements in the NAHASDA regulations are found at 24
C.F.R. §§ 1000.48, 1000.50, 1000.52, 1000.54. The most
cursory reading of these regulations shows the procedures
of enforcement.

794 Pierce, 694 F.2d 1162 (9th Cir. 1982), was decided be-
fore “tribal” status was officially conferred upon more
than over 200 Alaska Native villages.

795 There are some limited exceptions to this “open to the
public” requirement such as certain tribal cultural events,
weather, and other emergencies. However, in the one in-
stance where a tribe wanted to close an IRR to the public
in general, the road was removed from the IRR Inventory
for any future public funding of any sort.

796 Memorandum from Randolph Moss, Assistant Attor-
ney General, to Charles Rawls, General Counsel, Depart-
ment of Agriculture (Jan. 17, 2001) (available at the Office
of the General Counsel, USDA) (hereinafter “Justice
Memorandum”).

797 25 U.S.C. § 450, et. seq.   

tory interpretation issues were addressed as well.
At the outset, the memorandum set forth the clear
7(b) parameters. First, Section 7(b) applies to stat-
utes that make Indians or Indian organizations the
sole eligible recipient. Second, Section 7(b) applies
where the statute expressly provides that Indians
and Indian organizations are one of many eligible
recipients. The more difficult issues addressed and
answered in the affirmative were that section 7(b)
applies (1) where the statute does not expressly
provide that Indian or Indian organizations are
eligible recipients, but the implementing regulation
expressly identifies Indian or Indian organizations
as eligible recipients; and (2) where neither the
statute nor the implementing regulations expressly
provide that Indians or Indian-owned organizations
are eligible recipients, but both support activities
that will in fact principally benefit Indians.

For FHWA, the Indian employment preference in
Section 7(b)(1) is already statutorily allowed in 23
U.S.C. § 140(d) and 23 C.F.R. § 635.117(d). Train-
ing opportunities are usually encompassed within
“Indian preference.” And, additional opportunities
for training tribes and tribal contractors are set
forth in 23 U.S.C. § 504(b)(2)(A). One of the linger-
ing issues that has caused questions involves both
tribal and Indian organization and enterprise-
owned “subcontractor preference” in the Federal-
Aid Highway Program.798

Title 25, U.S.C., includes the following definitions
for “Indian organization” and “Indian enterprise.”
Title 25, U.S.C. § 1452(e), provides: “Economic En-
terprise means any Indian-owned (as defined by the
Secretary of the Interior) commercial, industrial, or
business activity established or organized for the
purpose of profit: Provided, That such Indian own-
ership shall constitute not less than 51 per centum
of the enterprise.” Title 25, U.S.C. § 1452(f), pro-
vides: “Organization as unless otherwise specified,
shall be the governing body of any Indian tribe…,
or entity established or recognized by such gov-
erning body for purposes of this chapter.”799

It is clear that the definition set forth above en-
compasses a tribal government or tribal entity as
an “Indian organization.” However, as stated previ-
ously, the FHWA considers “tribes” or “tribal enti-

                                                          
798 While the practical effects of Indian preference (indi-

vidually or as subcontractors) favor the particular tribe
where a project is located, tit. 25 U.S.C. § 450e(c) does not
allow tribal preference except when the self-determination
contract is for the benefit of a specific tribe (also known as
the § 7(c) preference).

799 The ISDEAA’s definition of “tribal organizations” en-
sures that the contractor is tied to tribal life and is likely
to be devoted to economic development on a reservation.
See Justice Memorandum, supra note 796, at 9.
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ties” to be within the definition of “public agency.”800

This is buttressed by the fact that “Indian tribes”
are specifically included in the definition of “public
authority” set forth in 23 U.S.C. § 101(23). FHWA
does not treat tribes as “public agencies,” i.e., a
public authority; any tribal preference in subcon-
tracting would contradict 23 C.F.R. § 635.112(e).
The preference for “Indian-owned economic enter-
prises,” outside of the department’s DBE program,
conflicts with FHWA’s longstanding view on com-
petitive bidding.

The purpose of the ISDEAA is to promote Indian
self-government through strengthening the ad-
ministrative capacities of tribes and tribal organi-
zations.801 The Justice Memorandum states:

Preferences for Indians in training and employment
connected to the administration of federal grants to
or contracts with Tribes and tribal organizations and
in grants and contracts for the benefit of Indians
help foster the administrative capacities of Tribes by
enabling their members to gain the experience and
develop the expertise necessary to handle projects
and run institutions previously overseen by Federal
officials and staffed with Federal employees.802

There are a number of statutes where Indians
and Indian organizations are not expressly identi-
fied as recipients or beneficiaries, yet the Section
7(b) preference has been used.803 While conceding
that the issue is not free from doubt, the Justice
Memorandum concludes that the central purpose of
the ISDEAA is served by reading Section 7(b) as
                                                          

800 The issue of tribal contracting was among those clari-
fications in the 1998 Guidance, See pt. H. Pt. H is incor-
rect in allowing tribes to compete.

801 The term “administrative capacity” is also used in 23
U.S.C. § 202(d)(2)(D)(ii) as one of the factors to be consid-
ered by the Negotiated Rulemaking for the Indian Reser-
vation Roads Program in developing a new funding for-
mula.

802 Justice Memorandum, supra note 796, at 8.
803 For example, 7 U.S.C. § 1926, which authorizes the

Secretary of Agriculture to make “rural business opportu-
nity grants,” and its implementing regulations include
tribes as eligible recipients; 7 U.S.C. § 343(d) (Smith-
Lever Act), which authorizes the Secretary of Agriculture
to expend sums for “administrative, technical and other
services and for coordinating the extension work of the
Department and several States, Territories, and posses-
sions.” The latter statute has no implementing regulations
but Agriculture has made many grants to state extension
services for programs to benefit Indians in the area of food
and water safety. In addition, 7 U.S.C. § 2034 (Food
Stamp Act) makes no mention of Indians, has no imple-
menting regulations, but authorizes Agriculture to make
grants to certain nonprofit entities. The Justice Depart-
ment concludes that § 7(b) applies to each of these pro-
grams.

applicable to grants or contracts for the benefit of
Indians because of their status as Indians.804 This
reading is supported by a recent Ninth Circuit deci-
sion,805 where the court of appeals affirmed both the
administrative and district court decision that cer-
tain activities under the Trinity River Mainstream
Restoration Program were not subject to the
ISDEAA because they were designed to benefit the
public as a whole rather than “Indians because of
their status as Indians.”

It is an incomplete analysis to argue that the
DOT has established Indian preferences in certain
grants made under the Federal Highway Act.806

However, many of the references are not complete
in their analysis. This is because there is specific
statutory authority to administer the FLHP IRR
program pursuant to the ISDEAA with its Section
7(b) requirements.807 Likewise, the Emergency Re-
lief Program808 and the IRRBP809 are two further
examples where Indians, by virtue of the IRR re-
quirements, are the intended recipients. Using Ti-
tle 23 as an example, the memorandum states that
if grants or contracts are for the benefit of Indians
and they are authorized pursuant to a particular
statute, then that statute necessarily is one
“authorizing Federal contracts…or grants…for the
benefit of Indians.”810 The only limitation is that the
contract must not be of incidental benefit; it must
be intended to benefit Indians because of their In-
dian identity.811 This interpretation fits squarely
within the FHWA and BIA’s current administra-
tion of the IRR program.

There is a further rationale not to apply the 7(b)
preference to the Federal-Aid Highway Program.
                                                          

804 Of course, the Department of Interior and Depart-
ment of Health and Human Services, both of which have
primary responsibility to implement the ISDEAA, require
§ 7(b) preferences in any contract awarded by the Bureau
of Indian Affairs and to those where the work performed is
specifically for the benefit of Indians. 48 C.F.R.
§ 426.7003; 48 C.F.R. § 1452.226-70; 48 C.F.R.
§ 370.202(a). The memorandum also cites Environmental
Protection Agency and Housing and Urban Development
regulations that also provide for § 7(b) preferences in
grant programs if the “project benefits Indians” (citations
omitted).

805 Hoopa Valley Indian Tribe v. Ryan, 415 F.3d 986 (9th
Cir. July 2005).

806 Justice Memorandum, supra note 796, at 9, n.8.
807 23 U.S.C. § 202(d)(3).
808 23 U.S.C. § 125. Sec. 7(b) has been applied in emer-

gency relief situation administered by the BIA.
809 23 U.S.C. § 144(c)(3). This program is authorized un-

der 23 U.S.C. § 202(d)(4), with an increase in funding
under SAFETEA-LU.

810 Justice Memorandum, supra note 796, at 10.
811 Id. at 11.
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This is because, with few exceptions, full and open
competition is the basis of government contracts.812

While the Federal-Aid Highway Program is not a
government contract program, it does contain the
requirement for competition. And, 23 U.S.C.
§ 112(b), with its competitive bidding requirements,
is the statutory basis that requires competition in
highway construction. Competition is considered so
important that 23 C.F.R. § 635.112(f) requires that
a statement of noncollusion accompany each bid.
Moreover, the FHWA has enacted numerous collat-
eral regulations designed to protect the competitive
bidding process.813 There are exceptions to the com-
petitive bidding process,814 but these exceptions are
narrow in scope815 and still require a finding that
the organization undertaking the work is equipped
and staffed to perform the work satisfactorily and
cost-effectively. Although none of the above provi-
sions specifically address subcontracting, 23 C.F.R.
§ 635.112(e) prohibits any public agency from bid-
ding in competition or entering into subcontracts
with private contractors. While tribes are not spe-
cifically identified as a “public agency” in 23 C.F.R.
§ 635.101, a fair reading would encompass tribes,
i.e., “any organization with administrative or func-
tional responsibilities which are directly or indi-
rectly affiliated with a governmental body of any
nation, State, or local government.”816 Finally, tribes
are specifically listed as a “public authority” in 23
U.S.C. § 101(23), “The term public authority means
a Federal, State, county, town, or township, Indian

                                                          
812 See Federal Acquisition Regulation pt. 6, 48 C.F.R. §

6000, et seq.
813 See, for example, 23 C.F.R. § 635.104(a) requiring ac-

tual construction contracts by competitive bidding; 23
C.F.R. § 635.110(b), which prohibits procedures or licenses
that restrict competitive bidding; 23 C.F.R. § 635.110(c),
which prohibits prequalification requirements to affect
submission of bids; 23 C.F.R. § 635.112(d) nondiscrimina-
tory bidding procedures; 23 C.F.R. § 635.114(a) requiring
award only on the basis of the lowest responsive bid; 23
C.F.R. § 635.117(b) prohibiting local hiring preferences; 23
C.F.R. § 635.409 prohibiting restrictions on materials.

814 See 23 U.S.C. § 112(b) requiring a cost-effective or
emergency determination by the state transportation de-
partment; see also 23 C.F.R. § 635.104(b).

815 In order to utilize noncompetitive procedures, 23
U.S.C. § 112(b) requires the state transportation depart-
ment to demonstrate that an emergency exists or that
another method is more cost effective. See also 23 C.F.R. §
635.104(a). While 23 C.F.R. § 635.201 subpt. B sets forth
the regulations on Force Account work under 23 U.S.C.
§ 112(b), the regulations specifically refer to a state or
subdivision thereof; the section does not reference tribes.

816 This section was adopted in 56 Fed. Reg. 37004 (Aug.
2, 1991). “Public agency” was not defined in the previous
regulation, 39 Fed. Reg. 35152 (Sept. 30, 1974).

tribe, municipal or other local government or in-
strumentality with authority to finance, build, op-
erate, or maintain toll or toll-free facilities.”817

In short, the FHWA does not apply the Section
7(b) subcontractor preference to the Federal-Aid
Highway Program. In contrast, the Federal Lands
Highway IRR program is designed to benefit Indi-
ans because of their status as Indians. There is
statutory authority to apply the ISDEAA and its
requirements of Indian preference to all Federal
Lands IRR projects. While the Federal-aid program
includes Indian tribal governments and Indian res-
ervation roads in many of its statutory require-
ments such as planning,818 rural technical assis-
tance,819 bridge inventory,820 and emergency relief,821

the Federal-aid program is not, in general, directed
to benefit Indians because of their status as Indi-
ans. A number of states have entered into Section
132 agreements with the BIA regarding a particu-
lar project.822 This provision allows a state and the
BIA to enter into an agreement to carry out a Fed-
eral-aid project under which the state provides cash
equal to the federal share and any applicable non-
federal match to the BIA and is immediately reim-
bursed by FHWA based upon such payment. This
specific statutory authority allows the BIA to “carry
out,” i.e., administer, the project whereby ISDEAA
and Section 7(b) applies. However, this section re-
lies on the state requesting and the BIA agreeing to
carry out the project. The latter would only be done
if the project were such that the BIA would nor-
mally administer it under the IRR program.

b. In the Federal Highway Program

(1) Indian Employment and Contracting Prefer-
ence, 23 U.S.C. § 140.—Section 122 of STURAA823

amended the antidiscrimination provisions con-
tained in Title 23, U.S.C. § 140, to make them con-
sistent with certain provisions of Title VII of the
Civil Rights Act of 1964. The Indian preference
provisions are codified at 23 U.S.C. § 140(d).

The 1987 amendment expressly permits (but
does not require) employment preference of Indians
living on or near a reservation on projects and con-

                                                          
817 SAFETEA-LU is replete with sections that specifi-

cally list tribal governments in the same defining para-
graphs as states and local governments.

818 23 U.S.C. § 134, 135.
819 23 U.S.C. § 504(b)(2)(D).
820 23 U.S.C. § 144(c)(3).
821 23 U.S.C. § 125(e).
822 23 U.S.C. § 132.
823 Pub. L. No. 100-17, 101 Stat. 160 (1987). The provi-

sion was contained in the Senate Bill and in the Admini-
stration’s Bill; no provision in the House Bill. The Confer-
ees adopted the Senate amendment.
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tracts on Indian reservation roads.824 The legislative
history of that provision specifically notes the goal
of more Indian labor when building on or near res-
ervations.825 And the Indian hiring preference set
forth in 23 U.S.C. § 140(d) and 23 C.F.R. §§ 635,
117(d) and (e) refers to the employment of individ-
ual Indians, rather than contractor or subcontrac-
tors. Title 23, U.S.C. § 140(d), was further amended
in 1991. Section 1026(c) of ISTEA826 added a new
sentence to § 140(d): “States may implement a pref-
erence for employment of Indians on projects car-
ried out under this title near Indian reservations.”

Again, the legislative history of that provision
specifically notes the goal of more Indian labor
when building on or near reservations.827 Hence, the
1987 amendment was directed at Indians living on
or near reservations; the 1991 amendment was
directed at projects near reservations. After the
enactment of STURAA, the then-FHWA Adminis-
trator issued a memorandum dated May 8, 1987, on
Indian preference. A clarifying memorandum on
this subject, dated October 6, 1987, was distributed
shortly thereafter. This latter memorandum con-
tained language that the singular intent of the
STURAA amendment was to permit and encourage
Indian preference in employment on Indian reser-
vation roads and that the only contracting prefer-
ence that could be recognized in a Federal-aid
highway contract was that authorized by the DBE
statutory provisions. The memorandum continued
this view by stating, “The availability of certified
Indian owned businesses should be considered in
setting contract DBE goals.”828 These FHWA memo-
randa reference the Federal-Aid Highway Program
where, as stated previously, the only contracting
preference allowed is that authorized by highway
legislation and in regulations such as 23 C.F.R.
§ 635.107, which affirmatively encourages DBE
participation in the highway construction pro-
gram.829 This position was reiterated in a 1994 TRB

                                                          
824 Sec. 122 of the Surface Transportation and Uniform

Relocation Assistance Act of 1987 (STURRA), Pub. L. No.
100-17 (Apr. 2, 1987).

825 “[T]his bill extends Indian employment preferences
so that more Indian labor will be used when building on or
near reservations.” 137 CONG. REC. E-3566 (Oct. 28,
1991).

826 Pub. L. No. 102-240, 105 Stat. 1914 (Dec. 18, 1991).
827 “[T]his bill extends Indian employment preferences

so that more Indian labor will be used when building on or
near reservations.” 137 CONG. REC. E-3566 (Oct. 28,
1991).

828 Id. Item 4, at 2 and 3.
829 The Disadvantaged Enterprise Program was first

authorized in § 105(f) of the Surface Transportation Assis-
tance Act of 1982 (STAA). Pub. L. No. 97-424 (Jan. 6,
1983), and has been in every highway reauthorization

paper830 and again recently in FHWA’s Guidance on
Relations with American Indian Tribal Govern-
ments.831

(2) FHWA Notice 4720.7 (1993), Indian Prefer-
ence in Employment on Federal-Aid Highway Proj-
ects on and Near Reservations—In 1993, FHWA
issued a Notice entitled, “Indian Preference in Em-
ployment on Federal-aid Highway Projects on and
near Indian Reservations.” Its purpose was to con-
solidate all previous guidance for FHWA field offi-
cials, State highway agencies, and their subrecipi-
ents and contractors regarding the allowance for
Indian employment preference on Federal-aid proj-
ects on and near Indian reservations. This Notice,
implementing regulations,832 and subsequent legal
guidance have all been consistent in the approach
that the 23 U.S.C. § 140(d) Indian employment
preference provision was permissive, not manda-
tory. The purpose of the preference in amending
Title 23 was to conform 23 U.S.C. § 140 with 42
U.S.C. § 2000e-2(i) (Section 703(i) of the Civil
Rights Act of 1964), which allowed private busi-
nesses or enterprises on or near reservations to
grant employment preference to Indians living on
or near reservations. However, despite the “permis-
sive,” not mandatory, interpretation, FHWA’s pol-
icy has been to encourage states to implement In-
dian employment preference in applicable
contracts; the agency has never required a state to
follow Indian employment preference. Indeed, the
State of Alaska has explicitly rejected Indian pref-
erence as violating its State Equal Protection stat-
ute. 833

                                                                                   
thereafter, most recently in § 1101(b) of TEA-21, Pub. L.
No. 105-178 (June 9, 1998). The DBE regulations are
found at 49 C.F.R. pt. 26. See 40 C.F.R. §§ 26.5 and 26.67,
where “Native Americans” are presumed disadvantaged.

830 RICHARD JONES, LEGAL ISSUES RELATING TO THE

ACQUISITION OF RIGHT OF WAY AND THE CONSTRUCTION

AND OPERATION OF HIGHWAYS OVER INDIAN LANDS, pt. C,
at 11. (NCHRP 1994). (Exhibit 5).

831 This 1998 guidance was recently updated by the
FHWA’s Native American Coordinator, a position created
in 2000.

832 23 C.F.R. § 635.117(d) is the implementing regulation
on Indian employment preference.

833 ALASKA CONST. art. I, § 3. See also Alaska v. Native
Village of Venetie, 522 U.S. 520 (1998) and Malabed v.
North Slope Borough, 42 F. Supp 2d 927 (D. Alaska 1999)
aff’m mem., 335 F.3d 864 (9th Cir. 2003), regarding status
of Alaska Native Claims Settlement Act land status (nei-
ther Indian Country nor Reservations). Malabed specifi-
cally rejected a 1988 EEOC Notice equating Alaska’s Na-
tive Villages to reservations for employment preference
purposes.
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The 1993 FHWA Notice has been in effect for
more than 10 years. The Notice’s recitation on In-
dian employment preference and the use of the
words “near” and “reasonable commuting distance”
are taken directly from the statute, as well as the
Office of Federal Contract Compliance Program
regulations that further define “work on or near
reservations.”834 The Notice was recently the subject
of litigation, discussed, infra.

c. State DOTs: Employment Preferences, Restrictions
on National Origin, State Constitutional/Statutory
Constraints

As noted above, the Alaska Supreme Court, in
Malabed v. North Slope Borough,835 held “that the
borough’s hiring preference violates the Alaska
Constitution’s guarantee of equal protection be-
cause the borough lacks a legitimate governmental
interest to enact a hiring preference favoring one
class of citizens at the expense of others and be-
cause the preference enacted is not closely tailored
to meet its goals.”836 It should be noted that this
rejection of Indian hiring preference was preceded
in November 1996 by California’s passage of Propo-
sition 209,837 prohibiting preferential treatment in
public employment, public education, or public con-
tracting. This quickly evolved into a national trend,
spawning passage of Initiative 200 in Washington
in 1998, banning affirmative action in higher edu-
cation, public contracting, and hiring.838 For exam-
ple, in 1997, 33 anti-affirmative action bills and/or
resolutions were introduced in 15 states, followed
in 1998 by 16 bills proposed in 9 states, and in 1999
by 20 bills introduced in 14 states. However, of the
102 bills and resolutions introduced during 1997–
2004, only 6 have been enacted (in Alaska,
Colorado, Florida, Iowa, Missouri, and Utah).839

                                                          
834 41 C.F.R. § 60-1.5(a)(6). And 25 C.F.R. § 20.100 de-

fines “near reservation” as those areas or communities
designated by the Assistant Secretary that are adjacent or
contiguous to reservations where financial assistance and
social service programs are provided.

835 70 P.3d 416 (Alaska 2003).
836 The equal protection clause of the Alaska Constitu-

tion art. I, § 1, provides:

This constitution is dedicated to the principles that all

persons have a natural right to life, liberty, the pursuit of

happiness, and the enjoyment of the rewards of their own

industry; that all persons are equal and entitled to equal

rights, opportunities, and protection under the law; and

that all persons have corresponding obligations to the peo-

ple of the State.
837 CAL. CONST. art. I, § 31. See text at American Civil

Rights Institute Web page: http://www.acri.org/209/
290text.html.

838 See http://www.dailybruin.ucla.edu/DB/issues
/98/11.18/view.editorial.html.

Florida, Iowa, Missouri, and Utah).839 Efforts to
pass initiatives banning affirmative action at the
state level continue, usually based on the form of
the ballot initiative sponsored by Ward Connerly,
former University of California Regent, who led the
Proposition 209 initiative in California.

The state constitution changes in California and
Washington, as well as the E.O. in Florida, may
have caused the DOTs of those states to be cau-
tious, even to take a hands-off approach regarding
Indian hiring preference on projects on or near In-
dian reservations. However, due to the permissive
guidance by FHWA, the state practices relative to
contractors using Indian hiring preference do not
appear to have been altered up to this time. Faced
with the issue of tribal sovereignty and the man-
dating of Indian hiring preference and quotas by
TEROs, it seems unlikely that states would pro-
hibit contractors from TERO compliance.

2. Tribal Employment Rights Ordinances

a. Background

As stated earlier, since 1987, it has been the pol-
icy of FHWA to support Indian employment prefer-
ence on Federal-aid highway projects on or near
reservations. It has also been FHWA’s policy to
support the use of TERO840 offices to assist with
Indian employment and to participate in TERO
fees on applicable projects as an allowable cost as
long as these fees do not discriminate or otherwise
single out Federal-aid highway construction con-
tracts for special or different tax treatment. While
the employment preference and payment of TERO
fees are not statutory requirements imposed upon

                                                          
839 Alaska, in 1997, passed and signed into law Resolu-

tions HJR 34 and SJR 29, asking the North Pacific Fish-
ery Management Council to reject an Affirmative Action
(AA) program; Colorado, in 1999, passed and signed into
law HB 1076 prohibiting consideration of race, gender,
color, creed, religion, or disability in appointments and
promotions of state employees; In Florida, in 1999, Gov-
ernor Jeb Bush signed Executive Order 99-281, the “One
Florida Initiative,” giving direction to the governor’s office
and executive agencies to dispense with certain practices
regarding the use of racial or gender set-asides, prefer-
ences, or quotas in government employment, contracting,
and education; Iowa, in 2001, enacted and signed into law
HB 579 relating to the administration and management of
the State Department of Personnel, requiring AA reports
to be filed with the governor’s office; Missouri, in 1999,
enacted and signed into law HB 568 eliminating AA for
firefighters and law enforcement officers; Utah, in 2003,
enacted and signed into law HB 16 requiring the Depart-
ment of Human Resource Management to use an equal
opportunity plan instead of an AA plan.

840 Tribal Employment Rights Office or Ordinance.
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the states, this longstanding FHWA policy has been
successful in addressing high unemployment on
Indian reservations, has brought more Indian peo-
ple into the workforce of highway construction, and
has helped tribal TERO offices in their training and
employment goals.

TERO began in the early 1970s as a result of the
failure of construction contractors to live up to In-
dian hiring commitments that had been made to
the Navajo Nation in connection with the Salt
River generating plant.841 The EEOC became in-
volved and conducted a study that concluded that
tribes had the sovereign right to enforce employ-
ment requirements on employers conducting busi-
ness on the reservation. While the original TERO
focus was on employment, it also addressed the
imposition of fees for doing business on the reserva-
tion. In past years, one of the strongest TERO ad-
vocates has been the Council on Tribal Employ-
ment Rights.842

Although the Indian preference provisions are
silent on TERO, the legislative history is helpful
because it formed the basis of the agency’s guidance
on TERO. It provides in part:

Many tribes have a tax of one-half to one percent on
contracts performed on the reservation to provide job
referral, counseling, liaison, and other services to
contractors. Because the tax is used for specific
services that directly benefit a highway project, Con-
gress approves of the Secretary’s current practice of
reimbursing such costs incurred…. The Secretary is
instructed to cooperate with tribal governments and
States to ensure that contractors know in advance of
such tribal requirements. For the purpose of Fed-
eral-aid highway contracts, the TERO tax shall be
the same as imposed on other contractors and shall
not exceed one percent. In order to develop workable
and acceptable employment agreements covering af-
fected projects, highway agencies are encouraged to
meet with TEROs and contractors prior to bid letting
on a project to set employment goals.843

After the enactment of STURAA, FHWA issued a
clarifying memorandum on both Indian Preference
and TERO fees. FHWA used the legislative history
as guidance; hence the memorandum contains
similar language as in the Senate Report. It pro-
vides:

The TERO-Tax—Many tribes have established a
TERO tax which is applied to contracts for projects
performed on the reservation. The proceeds are used
by the tribes to fund job referral, counseling, liaison,
and other services relating to the employment of In-

                                                          
841 For a thorough discussion, see JONES, supra note

830.
842 The CTER was utilized by FHWA in developing and

conducting courses on TERO for state contractors.
843 Senate Committee on Environment and Public

Works, S. REP. NO. 100-4 (1987).

dians. It has been FHWA’s longstanding policy to
participate in State and local taxes which do not dis-
criminate or otherwise single out Federal-aid high-
way construction contracts for special or different
tax treatment. Thus, if the TERO tax rate on Fed-
eral-aid highway contracts is the same as imposed
on other projects such costs are eligible for Federal-
aid reimbursement.

The legislative history on Indian employment
preference clearly supports FHWA’s current prac-
tice of reimbursing TERO fees on Federal-aid con-
tracts as long as the TERO fee rate on highway
construction contracts is the same as that imposed
on other contracts on the reservation. FHWA has
maintained its strong support of Indian employ-
ment preference, use of TERO offices, and reim-
bursing TERO fees on applicable Federal-aid proj-
ects. This positive approach on TERO fees has been
successful with many tribes and in many states. As
intended, it has assisted in the hiring of more Indi-
ans in highway construction and in providing tribes
necessary funds for services and activities related
to employment and training. And it is expected that
based on prior practice or other agreements, many
states and tribes will continue to agree on TERO
matters. It is FHWA’s present position to allow a
TERO fee assessed on a Federal-aid project to be
treated as an eligible cost; FHWA will not deter-
mine whether its imposition on a particular project
is within the tribe’s jurisdiction. Of note, neither
STURAA, ISTEA, TEA-21, or the most recent
highway reauthorization, SAFETEA-LU, have ad-
dressed TERO ordinances or fees.

b. Problems Encountered Under TERO Agreements

There is frequently confusion over Indian em-
ployment preference, Section 7(b) preference, and
tribal preference. The Indian employment prefer-
ence provisions in Title 23 do not permit “tribal
employment preference” on Federal-aid projects.844

Even the Section 7(b) preference does not recognize
tribal preference. The ISDEAA does permit tribal
preference where there is a contract or agreement
under the ISDEAA that is intended to benefit one
tribe.845

A further TERO issue is the amount of the TERO
fee. There is no statute dictating the amount or
percentage a tribe can set with respect to a TERO
fee; this is a sovereignty issue, as is the tribe’s ex-

                                                          
844 23 C.F.R. § 635.117(d).
845 25 U.S.C. § 450e79(c), also known as the § 7(c) pref-

erence. Note that Justice recognizes that the practical
effect of a general Indian preference under § 7(b) will be
the same as a TERO tribal preference because the Indians
who benefit will largely be members of the tribe whose
TERO would otherwise govern the operations of the con-
tractor or grant recipient.
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penditure of TERO receipts. On the other hand,
there is no separate source of Highway Trust Fund
money to pay TERO fees. For Federal-aid highway
projects, the cost of TERO is paid out of the state’s
highway money as an allowable cost. The fact that
FHWA has determined a nondiscriminatory TERO
fee to be allowable does not mean a state receives
additional funds to pay this cost.

c. Litigation of TEROs

(1) FMC v. Shoshone-Bannock Tribes, et al.846—
This case, which affirms TEROs, presented the
question of the extent of power Indian tribes have
over non-Indians acting on fee land located within
the confines of a reservation. The district court held
that the tribes did not have such power, but the
Ninth Circuit reversed the decision and upheld the
tribe's jurisdiction, affirming the decision of the
Tribal Appellate Court.

FMC operated its plant on fee land, manufac-
turing elemental phosphorus. It was the largest
employer on the reservation, with 600 employees.
At the time, FMC got all of its phosphate shale (one
of three primary raw materials required) from
mining leases located within the reservation and
owned by the tribes or individual Indians. Upon
notification of the passage of the TERO, FMC ob-
jected to the ordinance's application to its plant.
However, after negotiations with the tribe, FMC
entered into an employment agreement, based on a
1981 TERO, that resulted in a large increase in the
number of Indian employees at FMC. In late 1986,
the tribes became dissatisfied with FMC's compli-
ance and filed civil charges in tribal court. FMC
immediately challenged the tribal court's jurisdic-
tion in federal district court and got an injunction
from enforcement of any order against FMC until
the tribal court had an opportunity to rule on the
tribe's jurisdiction over FMC. The tribal court then
found that the tribes had jurisdiction over FMC,
based upon Montana v. United States,847 and held
that the company had violated the TERO. The
Tribal Appellate Court affirmed those rulings and
entered into a compliance plan that required 75
percent of all new hires and 100 percent of all pro-
motions to be awarded to qualified Indians, man-
dated that one-third of all internal training oppor-
tunities be awarded to local Indians, and levied an
annual TERO fee of approximately $100,000 on
FMC. The federal district court preliminarily en-
joined enforcement of this compliance order, and, in
April 1988, it reversed the Tribal Appellate Court.

The court of appeals noted that the standard of
review of a tribal court decision regarding tribal

                                                          
846 905 F.2d 1311 (9th Cir. 1990).
847 450 U.S. 544, 101 S. Ct. 1245, 67 L. Ed. 2d 493

(1981).

jurisdiction "is a question of first impression among
the circuits." It further noted that the leading case
on the question of tribal court jurisdiction is Na-
tional Farmers Union Ins. Cos. v. Crow Tribe of
Indians,848 which established that a federal court
must initially "stay[ ] its hand until after the Tribal
Court has had a full opportunity to determine its
own jurisdiction and to rectify any errors it may
have made," allowing a full record to be developed
in the tribal court before either the merits or any
question concerning appropriate relief is ad-
dressed.849 After further reviewing the opinion in
National Farmers Union, the court of appeals de-
termined that the standard of review would be one
of "clearly erroneous" as to factual questions and de
novo on federal legal questions, including the ques-
tion of tribal court jurisdiction.

In its review of tribal jurisdiction, the court of
appeals cited Montana as the leading case on tribal
jurisdiction over non-Indians and quoted the two
circumstances in which the Supreme Court said
Indian tribes retain inherent sovereign power to
exercise some forms of civil jurisdiction over non-
Indians on their reservations, even on non-Indian
fee lands:

[1] A tribe may regulate, through taxation, licensing,
or other means, the activities of nonmembers who
enter into consensual relationships with the tribe or
its members, through commercial dealing, contracts,
leases or other arrangements.

[2] A tribe may also retain inherent power to exer-
cise civil authority over the conduct of non-Indians
on fee lands within its reservation when that con-
duct threatens or has some direct effect on the politi-
cal integrity, the economic security, or the health or
welfare of the tribe.850

The court of appeals found that FMC had entered
into "consensual relationships" with the tribe or its
members and that Montana's first test was met:

FMC has certainly entered into consensual relation-
ships with the Tribes in several instances. Most no-
table are the wide ranging mining leases and con-
tracts FMC has for the supply of phosphate shale to
its plant. FMC also explicitly recognized the Tribes'
taxing power in one of its mining agreements. FMC
agreed to royalty payments and had entered into an
agreement with the Tribes relating specifically to the
TERO's goal of increased Indian employment and
training. There is also the underlying fact that its
plant is within reservation boundaries, although,
significantly, on fee and not on tribal land. In sum,
FMC's presence on the reservation is substantial,
both physically and in terms of the money in-

                                                          
848 471 U.S. 845, 105 S. Ct. 2447, 85 L. Ed. 2d 818

(1985).
849 Id. at 856–57.
850 Shoshone-Bannock Tribes, 905 F.2d 1314, citing Mon-

tana, 450 U.S. at 565–66.
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volved…. FMC actively engaged in commerce with
the Tribes and so has subjected itself to the civil ju-
risdiction of the Tribes. See, e.g., Babbitt Ford, Inc. v.
Navajo Indian Tribe, 710 F.2d 587 (9th Cir. 1983).

The court of appeals disagreed with the district
court and FMC that these connections between the
company and the tribes, although substantial, did
not provide a sufficiently close "nexus" to employ-
ment to support the TERO, citing Cardin v. De La
Cruz,851 and pointed out that Cardin contained no
explicit requirement of a nexus.852 The case was
remanded to the tribal court to "give FMC an op-
portunity to challenge the application of the TERO
under the Indian Civil Rights Act, 25 U.S.C.
§ 1302.”

In October 2002, the State of South Dakota filed
suit against the Secretary of Transportation in fed-
eral district court seeking declaratory relief that
the language in FHWA’s Notice, Section (4), was
without legal authority on State-owned rights-of-
way.853 The Notice language is as follows:

(4) TERO Tax—many tribes have established a tax
which is applied to contracts for projects performed
on the reservation. Tribes may impose this tax on
reservations, but they have no tax authority off res-
ervations. In off reservation situations, TERO’s can
bill contractors at an agreed upon rate for services
rendered, i.e., recruitment, employee referral and
related supportive services. The proceeds are used by
the tribes to develop and maintain skills banks to
fund job referral, counseling, liaison, and other
services and activities related to the employment
and training of Indians.854 It has been FHWA’s long-
standing policy to participate in State and local
taxes which do not discriminate against or otherwise
single out Federal-aid highway construction con-
tracts for special or different tax treatment. There-
fore, if the TERO tax rate on highway construction
contracts is the same as that which is imposed on
other contracts on the reservation, such costs are
eligible for Federal-aid reimbursement. [emphasis
added]

The language that in part prompted the lawsuit
is as follows: “[T]ribes may impose this tax on res-
ervations, but they have no tax authority off reser-
vations.” An issuance by FHWA’s Office of Civil
Rights concerning a discrimination complaint
prompted the State to file the lawsuit.855 The South

                                                          
851 671 F.2d 363 (9th Cir.).
852 Shoshone-Bannock Tribes, 905 F.2d at 1315.
853 South Dakota v. Mineta, 278 F. Supp. 2d 1025

(D.S.D. 2003).
854 The language directing a Tribe’s use of TERO fees is

taken from the legislative history surrounding 23 U.S.C. §
140(d). There is no statutory requirement addressing the
use of TERO fees.

855 The Rosebud Sioux Tribe filed a discrimination com-
plaint against the State because of the State’s refusal to

Dakota lawsuit was later dismissed by the Federal
District Court on the grounds that the Department
of Transportation had not taken any final agency
action against the State and thus South Dakota’s
lawsuit was not ripe for adjudication.856 Impor-
tantly, the court did not address the merits of
South Dakota’s claim that FHWA cannot require
the State (or the State’s contractors) to pay TERO
fees. The court ruled that this issue was not ripe
“at this time.” Moreover, without litigation, the
New Mexico State Highway and Transportation
Department issued a policy in December 2002 that
takes a similar position regarding State highway
rights-of-way and TERO fees,857 namely, that non-
Indian-owned contractors would not be reimbursed
for any tribal government taxes for contract activi-
ties on State highway rights-of-way.

Following the South Dakota case, FHWA exam-
ined the questioned language in the 1993 Notice.
The agency determined that it will continue to par-
ticipate in nondiscriminatory TERO fees as an al-
lowable cost but will not get involved in the juris-
dictional aspects of TERO, i.e., whether or not a
tribe has authority to assess the TERO on a par-
ticular right-of-way, which is a judicial determina-
tion. However, FHWA continues to encourage both
tribes and states to confer and address both TERO
issues and Indian employment preference on Fed-
eral-aid projects on and near reservations858 and
encourages states to utilize Tribal Employment
Rights Office (TERO or TECRO) representatives to
set Indian employment goals. Indeed, following
dismissal of the South Dakota lawsuit, the State
and the tribe entered into a comprehensive TERO
agreement.

                                                                                   
negotiate with the tribe over its TECRO tax on a Federal-
aid project on the reservation. After investigating the
complaint, the FHWA Office of Civil Rights found the
State to be in noncompliance with FHWA policy reflected
in the Notice. The Civil Rights letter of findings was with-
drawn before the State initiated the lawsuit. After further
review, in December 2003, an official determination of
nondiscrimination by the State was made by FHWA’s
Office of Civil Rights.

856 The case was dismissed on August 20, 2003.
857 Letter from Arthur Waskey, General Counsel, New

Mexico State Highway and Transportation Department to
former Chief Counsel Jim Rowland (dated Jan. 16, 2003)
(available at the Office of the Chief Counsel of  FHWA).

858 See language in Judge Kornmann’s Order in South
Dakota v. Mineta, 278 F. Supp. 2d 1025, 1029 (2003).
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L. LEGAL ISSUES RELATING TO THE
OPERATION AND MAINTENANCE OF
HIGHWAYS ON INDIAN LANDS

1. State Enforcement of Highway Laws
State enforcement of traffic and motor vehicle

statutes was previously discussed at Section D.9.b.,
supra. In addition, see the discussion at Section
E.2., supra, on the judicial construction of highway
right-of-way grants.

2. Jurisdictional Issues Carrying Out Federal
Programs

a. Sign Control on Indian Lands Under the Highway
Beautification Act 

(1) 23 U.S.C. § 131(a) provides: “The Congress
hereby finds and declares that the erection and
maintenance of outdoor advertising signs, displays,
and devices in areas adjacent to the Interstate Sys-
tem and the primary system should be controlled in
order to protect the safety and recreational value of
public travel, and to preserve natural beauty.”

The focus of the program is the segregation of
signs to areas of similar land use (i.e., commercial
and/or industrial areas) so that areas not having
commercial or industrial character would be pro-
tected for safety, recreational value, and preserva-
tion of natural beauty. In order to accomplish this
purpose, the states, using their police power and
their power of eminent domain,859 were required to

                                                          
859 23 U.S.C. § 131(g) provides, inter alia, as follows:

Just compensation shall be paid upon the removal of

any outdoor advertising sign, display or device lawfully

erected under State law and not permitted under subsec-

tion (c) of this section whether or not removed pursuant to

or because of this section…. Such compensation shall be

paid for the following: (A) The taking from the owner of

such sign, display, or device of all right, title, leasehold,

and interest in such sign, display, or device; and (B) the

taking from the owner of the real property on which the

sign, display, or device is located, of the right to erect and

maintain such signs, displays, and devices thereon.

In addition, § 401 of the Act, 79 Stat. 1033, provided,
“Nothing in this Act or the amendments made by this Act
shall be construed to authorize private property to be
taken or the reasonable and existing use restricted by
such taking without just compensation as provided in this
Act.”

In November 1966, Acting Attorney General Ramsey
Clark issued his opinion “that section 131 is to read as
requiring each State to afford just compensation as a con-
dition of avoiding the 10% reduction of subsection (b).” (42
Op. Atty. Gen. No. 26 (1966)). See also Roger A. Cunning-
ham, Billboard Control Under the Highway Beautification

enact laws that would provide the “effective con-
trol” prescribed in federal law860 and as set out in
agreements to be entered into with the Secretary of
Commerce (now with the Secretary of Transporta-
tion).861 While legally the states can choose not to

                                                                                   
Act of 1965, 71 MICH. L. REV. 1295, 1309–26 (1973).

860 23 U.S.C. § 131(c) provides, inter alia, that:

Effective control means that such signs, displays, or de-

vices after January 1, 1968, if located within six hundred

and sixty feet of the right-of-way and, on or after July 1,

1975, …if located beyond six hundred and sixty feet of the

right-of-way, located outside of urban areas, visible from

the main traveled way of the system, and erected with the

purpose of their message being read from such main trav-

eled way, shall, pursuant to this section be limited to (1)

directional and official signs and notices, which signs and

notices shall include, but not be limited to, signs and no-

tices pertaining to natural wonders, scenic and historical

attractions, which are required or authorized by law,

which shall conform to national standards hereby author-

ized to be promulgated by the Secretary hereunder, which

standards shall contain provisions concerning lighting,

size, number, and spacing of signs, and such other re-

quirements as may be appropriate to implement this sec-

tion, (2) signs, displays, and devices advertising the sale or

lease of property upon which they are located, (3) signs,

displays, and devices, including those which may be

changed at reasonable intervals by electronic process or by

remote control, advertising activities conducted on the

property on which they are located, (4) signs lawfully in

existence on October 22, 1965, determined by the State,

subject to the approval of the Secretary, to be landmark

signs, including signs on farm structures or natural sur-

faces, of historic or artistic significance the preservation of

which would be consistent with the purposes of this sec-

tion, and (5) signs, displays, and devices advertising the

distribution by nonprofit organizations of free coffee to in-

dividuals traveling on the Interstate System or the pri-

mary system. For the purposes of this subsection the term

“free coffee” shall include coffee for which a donation may

be made, but is not required.
861 23 U.S.C. § 131(d) provides, inter alia, that:

In order to promote the reasonable, orderly and effective

display of outdoor advertising while remaining consistent

with the purposes of this section, signs, displays, and de-

vices whose size, lighting and spacing, consistent with cus-

tomary use is to be determined by agreement between the

several States and the Secretary, may be erected and main-

tained…within areas adjacent to the…[highway]…which

are zoned industrial or commercial under authority of

State law, or in unzoned commercial or industrial areas as

may be determined by agreement between the several States

and the Secretary. The States shall have full authority un-

der their own zoning laws to zone areas for commercial or

industrial purposes, and the actions of the states in this

regard will be accepted for the purposes of this Act.

Whenever a bona fide State, county, or local zoning
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provide such effective control of outdoor advertis-
ing, as a practical matter they must comply or be-
come subject to a penalty equal to 10 percent of
their Federal-aid highway funds.862

(2) Subsection 131(h) and Its Interpretation—
Subsection 131(h) of Title 23, U.S.C., remains un-
changed from its original enactment by Congress in
1965: “(h) All public lands or reservations of the
United States which are adjacent to any portion of
the Interstate System and the primary system shall
be controlled in accordance with the provisions of
this section and the national standards promul-
gated by the Secretary.”863 (Emphasis added). Sub-
section 131(h) is written in the passive voice, mak-
ing it unclear who has the responsibility and
authority for compliance: the states or the federal
jurisdictional agencies. In addition, it is not clear as
to its applicability to Indian reservations. The leg-
islative history of Subsection 131(h) is of little help
in clarifying these issues. The language originated
in the Senate bill (S. 2084) and was revised in
House Report 1084 to add the phrases (1) “of the
United States,” and (2) that the national standards
be “promulgated by the Secretary.” There were no
floor amendments or discussion during debate in
either the Senate or the House, and no executive
communications, relative to this subsection. The
only statement relating to Subsection 131(h) ap-
pears in the House Report, and makes no reference
to who has the responsibility to enforce on public
lands or reservations, or whether such lands in-
clude Indian reservations:

This section simply extends to all public lands and
reservations of the United States which are adjacent
to any portion of the Interstate System or primary
system the same controls covering other roads which
are subject to this legislation. The committee expects

                                                                                   
authority has made a determination of customary use,

such determination will be accepted in lieu of controls by

agreements in the zoned commercial and industrial areas

within the geographical jurisdiction of such authority….
862 23 U.S.C. § 131(b):

Federal-aid highway funds apportioned on or after

January 1, 1968, to any State which the Secretary deter-

mines has not made provision for effective control of the

erection and maintenance along the Interstate System and

the primary system of outdoor advertising signs, displays,

and devices…shall be reduced by amounts equal to 10 per

centum of the amounts which would other wise be appor-

tioned to such State under section 104 of this title, until

such time as such State shall provide for such effective

control….
863 79 Stat. 1029 (23 U.S.C. § 131(h)). See South Dakota

v. Goldschmidt, 635 F.2d 698 (8th Cir. 1980), where the
Act was held constitutional; See also Vermont v. Brinegar,
379 F. Supp. 606 (D.C. Vt. 1974), upholding 10 percent
reduction in federal highway aid.

in the case where portions of public lands or reserva-
tions are leased for commercial operations that such
portions will have the same exception from control as
are given by this legislation to areas zoned or used
for commercial or industrial purposes in a State.

(3) Synopsis of NCHRP Legal Research Digest
No. 41 (LRD No. 41).864—Reference is made to LRD
No. 41 for detailed coverage of 23 U.S.C. § 131(h),
federal agency interpretations/positions, and rela-
tive case law. This report concluded that the failure
of Congress to expressly cover Indian reservations
and the lack of legislative history indicating such
coverage have left the Act open to varying interpre-
tations by courts and administrative agencies as to
whether Indian country is covered. Another prob-
lem of interpretation is what governmental entities
have jurisdiction to enforce the Act on “public lands
or reservations.” The rule that laws of general ap-
plicability apply to all persons throughout the
United States, including Indians and non-Indians
in Indian country,865 would appear not to apply be-
cause the HBA is structured so as to leave en-
forcement up to the states, using their inherent
police power and eminent domain authority. How-
ever, federal case law does not permit states to use
eminent domain on Indian reservations without
express congressional authority, which is missing
in the HBA.

FHWA, the federal agency with jurisdiction to
implement the HBA, concluded in 1976 that failure
of the Act to delegate either to FHWA or DOI the
explicit authority to implement the Act on Indian
reservations resulted in the HBA not being appli-
cable to Indian reservations, due in part to the lack
of delegation of state authority. Attempts to obtain
control through DOI, using its general regulatory
powers, proved unsuccessful. The BIA follows the
1979 ruling of the Interior Board of Indian Appeals
(IBIA), which held that Congress did not intend to
cover Indian reservations under the HBA and that
the states could not control outdoor advertising on
Indian reservations without express authority.866

The California Supreme Court, in a 1985 decision,
found the IBIA interpretation “debatable,” but
found it unnecessary to resolve that issue because
                                                          

864 RICHARD O. JONES, APPLICATION OF OUTDOOR

ADVERTISING CONTROLS ON INDIAN LAND (NCHRP Legal
Research Digest No. 41, 1998).

865 See Fed. Power Comm’n v. Tuscarora Indian Nation,
362 U.S. 99, 116, 80 S. Ct. 543, 553, 4 L. Ed. 2d 584, 596
(1959).

866 See Appeal of the Morongo Band of Mission Indians
v. Area Director, BIA, 7 IBIA 299, 86 I.D. 680 (1979),
which held that “Absent clear congressional license to the
states to control outdoor advertising on Indian reserva-
tions, such an intrusion by the states into ‘the right of
reservation Indians to make their own laws and be ruled
by them’ is without sanction.” 86 I.D. 687.
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“it does not follow that Congress has authorized
state enforcement of the act on such reserva-
tions.”867 FHWA attempted to amend the HBA in
1986, to provide that “effective control” of outdoor
advertising on Indian reservations would be a fed-
eral responsibility.868 Later, the U.S. Senate
unanimously agreed to this approach in the 99th
Congress (S. 2405), but Congress failed to make it
law in passing STURAA.

In 1995, FHWA issued a legal memorandum that
again addressed the issue of state regulation of
outdoor advertising on Indian reservations pursu-
ant to the HBA. The memorandum acknowledged
that since 1976 FHWA had taken the general posi-
tion that states cannot be penalized for failure to
enforce the HBA on federal Indian reservations
because they lack authority to condemn Indian res-
ervation land. The opinion, which was limited to
regulation of outdoor advertising on land owned by
non-Indians within Indian reservation land and

                                                          
867 See People v. Naegele Outdoor Adver. Co. of Cal., 38

Cal. 3d 509, 213 Cal. Rptr. 247, 698 P.2d 150 (1985). The
court held:

It appears logically imperative that, had Congress in-

tended the states to enforce the provisions of the Highway

Beautification Act against nonconforming advertising dis-

plays located on Indian tribal lands, it would have empow-

ered the relevant state authorities to condemn reservation

lands, to regulate tribal land use, and to sue Indian tribes.

No such authorization can be found in the Highway Beau-

tification Act. We therefore conclude that, even if Congress

intended the outdoor advertising standards of the [HBA] to

apply on Indian reservations, it did not intend that these

standards be enforced through assertion of state power.

Thus, we reject the Department’s argument that the [HBA]

authorizes state regulation of outdoor advertising on In-

dian reservation lands…. In our opinion, Congress may

have intended the act’s provisions to apply on Indian res-

ervations. But if so, it reserved to federal authorities the

responsibility for enforcing the act’s provisions upon fed-

eral lands and reservations. For this reason, we conclude

that the state’s regulatory authority in this area is pre-

empted by the operation of federal law and the judgment in

favor of the Department must be reversed. (Emphasis sup-

plied)
868 A memorandum dated March 7, 1986, from the

FHWA Chief Counsel to the Federal Highway Adminis-
trator advised that “FHWA has long recognized that the
requirement of 23 U.S.C. 131(h) that outdoor advertising
on public lands and reservations be controlled was unclear
with respect to enforcement,” and advised that pending
legislation to amend 131(h) would vest authority to control
outdoor advertising on Indian lands in the federal agency
with jurisdiction of those lands.

based upon Brendale v. Confederated Tribes and
Bands of Yakima Nation,869 concluded as follows:

[As] a general rule the States have the legal author-
ity to enforce the HBA on land within an Indian
Reservation owned in fee by non-Indians. The actual
extent of their enforcement will vary due to the facts
of the situation, but the States have to make a good
faith effort to maintain effective control of outdoor
advertising on such land to be in compliance with
the HBA. If a State believes that it does not have the
legal authority to enforce zoning on land within an
Indian Reservation owned in fee by non-Indians…an
opinion from the State Attorney General on the
question [would be required].

The early administrative opinions, decisions, and
case law dealing with 23 U.S.C. § 131(h) focused
primarily on outdoor advertising controls on Indian
reservation lands, but more recent jurisdictional
conflicts have involved attempts to control outdoor
advertising on Indian lands that are off the reser-
vation but held in “trust status” by the United
States. The authority, policy, and procedures for
trust acquisition were previously discussed at Sec-
tion C.4., supra. As noted there, BIA regulations
clearly reflect that state and local law shall not be
applicable to such trust property.870 LRD No. 41
discussed the then pending litigation in U.S. Dis-
trict Court of Utah, Shivwits Band of Paiute Indi-
ans and Kunz Outdoor Advertising v. State of Utah,
Utah Department of Transportation and St. George
City, Utah.871 The issue for resolution was whether
the defendant governmental agencies have the
authority to impose restrictions on the placement of
billboards on land owned by the United States in
trust for the tribe. There, the land in trust was be-
ing used by a non-Indian sign company for bill-
board display. The district court ruled adversely to
the defendants in denying preliminary injunctive
relief in a 1995 bench ruling. A final judgment, is-
sued on October 22, 2003, ruled against the defen-
dants and in favor of the tribe. This court’s decision
will be discussed in more detail in paragraph d.(1),
infra.

Also discussed in LRD No. 41 was the City of Fife
v. George,872 involving the placement of a sign 20 by
60 ft, rising approximately 80 ft above the ground,
on land in Fife, Washington, held in trust by the
United States for the Puyallup Tribe of Indians.
This case did not involve issues under the HBA or
state outdoor advertising control laws, but related
to the interpretation of a 1988 settlement agree-
ment between the parties.

                                                          
869 492 U.S. 408, 109 S. Ct. 2994, 106 L. Ed. 29, 343

(1989).
870 See 25 C.F.R. § 1.4(a).
871 No. 2:95CV 1025S (D. Utah, filed Nov. 17, 1995).
872 No. C96-6008 FDB, W.D. Wash., filed Dec. 6, 1996.
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Noteworthy on the issue of outdoor advertising
control is the decision in Washington v. Confeder-
ated Tribes,873 which established that the principles
of preemption and tribal self-government did not
authorize Indian tribes to “market an exemption”
from state law for non-Indians in Indian country.874

In the later case of California v. Cabazon Band of
Mission Indians,875 the Court, while rejecting the
contention, recognized that a state’s claim of juris-
diction may be stronger where a tribe is merely
marketing an exemption from state laws. In the
Shivwits Band case, the State of Utah argued that
the tribe was “marketing an exemption” to state
and local laws when it leased billboard space to
Kunz Outdoor Advertising.

(4) Recent Case Law.—(a) Shivwits Band of
Pauite Indians, et al. v. State of Utah, et al. In an
unreported decision of October 22, 2003, U.S. Dis-
trict Judge Zimmer held:

Like the Naegele Court [People v. Naegele Outdoor
Advertising Company of California, supra.], this
court concludes that even if the HBA applies to the
trust land at issue here, the Act is subject to federal
(not state) enforcement, and the Act does not ex-
pressly authorize the regulation intended by Utah
and St. George…. 25 C.F.R. § 1.4 (2003) provides ad-
ditional support for the argument that the State De-
fendants do not have authority to regulate the sub-
ject property…. [In addition,] the court finds that the
Shivwits have not marketed an exemption by ob-
taining the subject land and leasing it to Kunz….
The court holds that the State Defendants have no
authority, express or implied, to regulate Kunz’s
placement of billboards on the subject property, held
in trust for the Shivwits.876

This decision has been appealed by the State of
Utah to the U.S. Court of Appeals for the Tenth
Circuit, and the matter was submitted on argument
in early 2005.

(b) Blunk v. Arizona DOT877—This was a suit to
challenge the right of the State of Arizona to regu-
late Plaintiff Blunk’s commercial use of nonreser-
vation fee land owned by the Navajo Nation. He
had a permit from the tribe to erect billboards on
the land, but failed to obtain a State permit from
ADOT. ADOT told Blunk he would have to take
down the billboards and apply for a permit. Blunk
refused and sued, seeking declaratory judgment
that ADOT’s attempted regulation violated federal
preemption and Navajo sovereignty. The court
held:

                                                          
873 447 U.S. 134, 100 S. Ct. 2069, 65 L. Ed. 2d 10 (1980).
874 Id. at 155.
875 480 U.S. 202, 219–20, 94 S. Ct. 1083, 1094, 94 L. Ed.

2d 244, 262 (1987).
876 Shivwits Band of Plaiute Indians v. State of Utah,

No. 2:95cv1025 TC (D. Utah 2003), at 7, 9, 15.
877 177 F.3d 879 (9th Cir. 1999).

In sum, the requirements for the Navajo Fee Land to
be “Indian country” are not met in this case. Because
the land is not “Indian country,” the ADOT is not
preempted by the federal preemption prong of the
Indian preemption doctrine from regulating Blunk’s
erection of billboards on the land. We need not con-
sider the White Mountain balancing test…. Finally,
our holding that the state may impose regulations on
a non-Indian’s use of the Navajo Fee Land is consis-
tent with Justice Steven’s opinion in Brendale v.
Confederated Tribes and Bands of the Yakima In-
dian Nation, 492 U.S. 408, 106 L. Ed. 2d 343, 109 S.
Ct. 2994 (1989), a case involving zoning of fee lands
owned by nonmembers of the Tribe’s reservation….

b. Application of the Federal Motor Carrier Safety
Regulations (FMCSRs) to Indian Tribes

An FHWA memorandum in 1993 concluded that
the FMCSRs applied to Indian tribal entities, that
the Federal Hazardous Materials Regulations
(FHMRs) applied to Indians living on tribal lands
and involved in interstate commerce, that the
FHMRs apply when the "interstate transportation
is conducted solely within the tribe's reservation,”
and that the FMCSRs apply in the same manner in
similar situations. It advised that:

[T]he FMCSRs generally apply to the various Indian
tribes as they do not interfere with purely intramu-
ral affairs of the tribe, and there is no evidence in
the Congressional history of the act that Congress
intended to exclude the Indian tribes from regulation
under the act. Lastly, although it is doubtful that a
treaty would exclude enforcement of the act, every
treaty with each specific tribe MUST be consulted
before a definite answer can be given. Treaties with
specific Indian tribes may limit the ability of Federal
agents entering Indian lands without the tribes'
prior consent.

c. Application of Preemption Provisions of HMTA878

to Indian Tribes879

The HMTA provides for the regulation of the
transportation of hazardous materials. Section
5125(a), with certain exceptions, provides for the
preemption of state, local, and tribal requirements
that are inconsistent with federal laws, regulations,
and directives:

[A] requirement of a State, political subdivision of a
State, or Indian tribe is preempted if—(1) complying
with [such] a requirement and a requirement of this
chapter, a regulation prescribed under this chapter,
or a hazardous materials transportation security
regulation or directive issued by the Secretary of
Homeland Security is not possible, or (2) the re-

                                                          
878 49 U.S.C. § 5125 (2005) (formerly 49 U.S.C. § 1811).
879 SAFETEA-LU addresses Indian tribes and hazard-

ous material transportation in its re-authorizing language
in §§ 7102, et seq.
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quirement…as applied or enforced, is an obstacle to
accomplishing and carrying out this chapter, a
regulation prescribed under this chapter, or a haz-
ardous materials transportation security regulation
or directive issued by the Secretary of Homeland Se-
curity.

Procedures for securing decisions on preemption
are set forth in Section 5125(d), which provides, in
part:

(1) A person (including a State, political subdivision
of a State, or Indian tribe) directly affected by [such]
a requirement…may apply to the Secretary, as pro-
vided by regulations prescribed by the Secretary, for
a decision on whether the requirement is pre-
empted…. The Secretary shall publish notice of the
application in the Federal Register. The Secretary
shall issue a decision on an application for a deter-
mination within 180 days.

* * *

(3) Subsection (a) of this section does not prevent a
State, political subdivision of a State, or Indian tribe,
or another person directly affected by a requirement,
from seeking a decision on preemption from a court
of competent jurisdiction instead of applying to the
Secretary under paragraph (1) of this subsection.

 The statute goes on to provide in Section 5125(f)
for judicial review “in an appropriate district court
of the United States…of the decision of the Secre-
tary not later than 60 days after the decision be-
comes final.”

A tribal ordinance to control shipment of nuclear
materials was held to be preempted under HMTA
and enjoined in Northern States Power Company v.
The Prairie Island Mdewakeanton Sioux Indian
Community.880 The tribal nuclear radiation control
ordinance required transporters to obtain a tribal
license for each shipment of nuclear materials
across the reservation land. The ordinance also
required that license applications be filed 180 days
in advance of each shipment, accompanied by a fee
of $1,000. The tribal council was authorized to de-
termine whether to issue a license, and to impose a
$1 million civil fine for willful violations of the or-
dinance. Northern States Power Company’s (NSP’s)
Prairie Island plant, in operation since 1974, was
located near the reservation, and the only ground
access to the plant was provided by a railroad line
and a county road, both of which crossed the reser-
vation. NSP moves approximately 70 shipments of
nuclear materials in and out of the plant each
year.881

NSP brought this suit for declaratory judgment
following a ruling by the IBIA that it lacked
authority to enjoin a tribe from enforcing a tribal

                                                          
880 991 F.2d 458 (8th Cir. 1993).
881 Id. at 459.

ordinance.882 The tribe and tribal officials appealed
the district court’s granting of preliminary injunc-
tion against enforcement of the tribal ordinance,
arguing, inter alia, that the district court failed to
recognize and apply principles of tribal sovereignty,
including the tribe’s immunity from suit pending
exhaustion of tribal court remedies, which “pre-
cludes the suit and protects the tribal officers.”883

The circuit court affirmed the district court, hold-
ing as follows:

We conclude that the [HMTA] preempts the tribal
ordinance. In resolving to enforce the ordinance, the
member of the Tribal Council were acting to enforce
an ordinance that the tribe had no authority to en-
act. The Council members acted beyond the scope of
their authority and placed themselves outside the
tribe’s sovereign immunity…. Indian tribes are ex-
pressly subjected to the Act’s preemption rules….
The Act’s plain language indicates that, sovereign
immunity notwithstanding, states and Indian tribes
are subject to the preemption rules, including the
provision that allows preemption cases to be brought
in “any court of competent jurisdiction.” 49 U.S.C. §
1811(c)(2) [now 49 U.S.C. § 5125(d)(3)].884

As previously noted at Section D.8.c., the U.S.
Ninth Circuit Court of Appeals, in Public Service
Co. of Colorado v. Shoshone-Bannock Tribes,885 also
held that the HMTA abrogates tribal immunity
from suit in federal court.

d. Traffic Safety

The NCSL report entitled, Traffic Safety on
Tribal Lands,886 states that the leading cause of
death for American Indians between the ages of 1
and 44 years is from injuries sustained in motor
vehicle crashes and pedestrian-related crashes. It
further reports that although many tribal govern-
ments have adopted strict laws to address traffic
safety, there is difficulty in effectively enforcing
such laws due to limited police resources.887 In ad-
dressing traffic safety issues, the NHTSA has es-
tablished a Safe Communities Service Center with
the goal of creating and promoting community-
based solutions for solving problems arising from
traffic crashes. This program is also dedicated to
establishing Safe Community programs for tribal
lands.888 The NCSL report highlights several exam-

                                                          
882 Id. at 459–60.
883 Id.
884 Id. at 462–64.
885 30 F.3d 1203, 1207 (9th Cir. 1994).
886 MELISSA SAVAGE, NAT’L CONFERENCE OF STATE

LEGISLATURES, TRAFFIC SAFETY ON TRIBAL LANDS 1
(2004).

887 Id. at 3.
888 Id. at 6. See Traffic Safety and Native Americans,

available at http://www.nhtsa.dot.gov/safecommunities/
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ples of tribal communities that have adopted and
are effectively using the Safe Communities pro-
gram. Federal funding for Safe Communities and
other traffic safety programs is available to tribal
governments through NHTSA. NHTSA reports that
25 tribes submitted project proposals for FY 2005
funding. A selection committee comprised of the
BIA, NHTSA, Indian Health Service, BIA Law En-
forcement, and a State Traffic Safety Coordinator
met to score proposals in June 2004. The nine
tribes selected for funding for FY 05 include Turtle
Mountain (North Dakota); Fort Peck (Montana);
Rocky Boy (Montana); Crow (Montana); Fort
Belknap (Montana); Rosebud (South Dakota);
Ramah Navajo (New Mexico); Jemez Pueblo (New
Mexico); and Pyramid Lake (Nevada). The BIA In-
dian Highway Safety Program sponsored the first
ever Tribal Traffic Safety Judicial Summit in Sep-
tember 2005.889

e. Highway Maintenance Responsibility

Maintenance of state highways is a statutory re-
sponsibility of the states and political subdivisions
of the states not the federal government. Title 23,
U.S.C. § 116 (2005), provides as follows:

(a) It shall be the duty of the State transportation
department to maintain, or cause to be maintained,
any project constructed under the provisions of this
chapter [23 U.S.C.S. § § 101 et seq.] or constructed
under the provisions of prior Acts. The State's obli-
gation to the United States to maintain any such
project shall cease when it no longer constitutes a
part of a Federal-aid system.

 (b) In any State wherein the State transportation
department is without legal authority to maintain a
project constructed on the Federal-aid secondary sys-
tem, or within a municipality, such highway de-
partment shall enter into a formal agreement for its
maintenance with the appropriate officials of the
county or municipality in which such project is lo-
cated.

This maintenance responsibility extends to state,
county, and municipal roads on the BIA system,
including roads on Indian lands, if the state or local
entity owns the road or has agreed to maintain the
road. The extent of this maintenance responsibility
is reflected in the previously discussed IRR inven-
tory, consisting of approximately 63,000 mi of road.
Approximately one-half of these miles are state-
and county-owned roads and the other half are BIA
or tribal roads, all of which are public roads. With
respect to BIA and tribal roads, the BIA has a Road
Maintenance Program currently funded out of the
annual Department of the Interior Appropriations.

                                                                                   
servicecenter.

889 See http://www.nhtsa.dot.gov/safecommunities/
ServiceCenter/scnews/features7.html.

BIA road maintenance facilities are eligible for
these maintenance funds. In addition, public tribal
transportation facilities are eligible, as are non-BIA
transportation facilities if public health and safety
issues are involved.890 Finally, SAFETEA-LU allows
a tribe to use up to 25 percent of its IRR program
funds for maintenance. This allowance is in addi-
tion to any DOI funds a tribe may receive for main-
tenance purposes.891

M. CONCLUSION

From the outset of the European settlement of
North America, the Indian tribes were treated as

                                                          
890 25 C.F.R. § 170.803 (2005) provides as follows:

§ 170.803 What facilities are eligible under the BIA

Road Maintenance Program?

 (a) The following public transportation facilities are

eligible for maintenance under the BIA Road Maintenance

Program:

(1) BIA transportation facilities listed in paragraph (b)

of this section;

(2) Non-BIA transportation facilities, if the tribe served

by the facility feels that maintenance is required to ensure

public health, safety, and economy, and if the tribe exe-

cutes an agreement with the owning public authority

within available funding;

(3) Tribal transportation facilities such as public roads,

highway bridges, trails, and bus stations; and

(4) Other transportation facilities as approved by the

Secretary.

(b) The following BIA transportation facilities are eligi-

ble for maintenance under paragraph (a)(1) of this section:

(1) BIA road systems and related road appurtenances

such as signs, traffic signals, pavement striping, trail

markers, guardrails, etc.;

(2) Highway bridges and drainage structures;

(3) Airport runways and heliport pads, including run-

way lighting;

(4) Boardwalks;

(5) Adjacent parking areas;

(6) Maintenance yards;

(7) Bus stations;

(8) System public pedestrian walkways, paths, bike and

other trails;

(9) Motorized vehicle trails;

(10) Public access roads to heliports and airports;

(11) BIA and tribal post-secondary school roads and

parking lots built with IRR Program funds; and

(12) Public ferry boats and boat ramps.
891 SAFETEA-LU § 1119(i).
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sovereign nations by the English crown. Federal
congressional and executive policy from the begin-
ning recognized and protected separate status for
tribal Indians in their own territory. Indian law is
best understood in historical perspective because it
reflects national Indian policy, which has been con-
stantly changing, never consistent. Federal policy
has shifted from regarding tribes as sovereign
equals, to relocating tribes, to attempts to extermi-
nate or assimilate them, and currently to encour-
aging tribal self-determination. The current federal
policy of “self-determination” for Indians and tribal
governments began in 1969. President Nixon,
building on President Johnson’s rejection of the
termination policy, is credited with changing the
direction of the federal government and its treat-
ment of Indian tribes and Indians, urging Congress
to undertake a program of legislation that would
permit the tribes to manage their own affairs. The
bipartisan consensus that resulted has remained
ever since, producing a significant number of leg-
islative enactments to benefit Indians and Indian
tribes and recognize or extend tribal sovereignty.
The validation and advancement of self-
determination for Indian tribes has now been offi-
cially supported by the Congress and eight consecu-
tive Presidents.

Running on a parallel track with the legislative
and executive policies, but not always consistent
with such policies, were the opinions of the federal
judiciary. Chief Justice John Marshall’s Indian
trilogy of opinions established the foundation prin-
ciples of American Indian law, with the primary
principle being conquest rendered the Indian tribes
subject to federal plenary power in Indian affairs.
The enduring principles of these opinions are (1)
Indian tribes, because of their original politi-
cal/territorial status, retain incidents of preexisting
sovereignty; (2) this sovereignty may be diminished
or dissolved by the United States, but not by the
states; (3) because of this limited sovereignty and
the tribe’s dependence on the United States, the
government has a trust responsibility relative to
Indians and their lands.892

For over 100 years the federal judiciary held
close to the principles of Chief Justice Marshall’s
opinion in Worcester v. Georgia, 893 excluding states
from power over Indian affairs. As late as 1959, in
the unanimous decision in Williams v. Lee, the U.S.
Supreme Court noted that

Essentially, absent governing acts of Congress, the
question has always been whether the state action
infringed on the right of reservation Indians to make
their own laws and be ruled by them…this Court
[has] consistently guarded the authority of Indian

                                                          
892 DESKBOOK, supra note 16, at 4.
893 31 U.S. (6 Pet.) 515 (1832).

governments over their reservations…. If this power
is to be taken away from them, it is for Congress to
do it.894

But, in 1973, the Court would recognize that
Chief Justice Marshall’s view

has given way to more individualized treatment of
particular treaties and specific federal statutes, in-
cluding statehood enabling legislation, as they,
taken together affect the respective rights of State,
Indians, and the Federal Government…[and that]
even on reservations, state laws may be applied un-
less such application would interfere with reserva-
tion self-government or would impair a right granted
or reserved by federal law.”895

In 1978, the Supreme Court decision in Oliphant
v. Suquamish Indian Tribe896 went significantly
further, reducing tribal sovereignty by denying
tribal criminal jurisdiction over nonmembers. It
established a new “inherent limitation” on tribal
sovereignty. The Court ruled that by submitting to
the overriding sovereignty of the United States,
Indian tribes necessarily gave up their power to
exercise criminal jurisdiction over nonmembers
except in a manner acceptable to Congress.897 This
inherent limitation doctrine was extended to civil
jurisdiction over nonmembers by the Supreme
Court’s 1981 landmark decision in Montana v.
United States, where the Court stated:
“Oliphant…principles…support the general propo-
sition that the inherent sovereign powers of an In-
dian tribe do not extend to the activities of non-
members of the tribe.”898 The Court held that the
“exercise of tribal power beyond what is necessary
to protect tribal self-government or to control in-
ternal relations is inconsistent with the dependent
status of the tribes, and so cannot survive without
express Congressional delegation.”899 Two basic ex-
ceptions were established allowing inherent sover-
eign power to be exercised by some forms of civil
jurisdiction over nonmembers on their reservations,
even on non-Indian fee lands:900

1. A tribe may regulate, through taxation, licensing,
or other means, the activities of nonmembers who
enter consensual relationships with the tribe or its
members, through commercial dealing, contracts,
leases, or other arrangements;

2. A tribe may also retain inherent power to exercise
civil authority over the conduct of non-Indians on fee
lands within its reservation when that conduct
threatens or has some direct effect on the political

                                                          
894 358 U.S. 217, 220, 223 (1959).
895 Mescalero Apache Tribe, 411 U.S. at 148.
896 Oliphant, 435 U.S. 191 (1978).
897 Id. at 210.
898 Montana, 450 U.S. at 565.
899 Id. at 554.
900 Id. at 565–66.
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integrity, the economic security, or the health or wel-
fare of the tribe.

Subsequent Supreme Court decisions to date
have strongly adhered to the Montana principle
concerning tribal civil authority over nonmembers,
but narrowly construed the two exceptions. For
example, one of the most significant of these deci-
sions for state DOTs and their contractors is Strate
v. A-1 Contractors,901 which arose out of a collision
between two non-Indians on a North Dakota state
highway running through a reservation. In a
unanimous decision, the Court found that the
state’s federally granted right-of-way over tribal
trust land was the “equivalent, for nonmember
governance purposes, to alienated, non-Indian
land,” rejecting tribal court jurisdiction over tort
litigation involving nonmembers.902 The Court re-
jected assertions that either of the Montana two
exceptions applied. Another example relevant to
state DOTs is the decision in Montana Department
of Transportation v. King,903 which held that the
State and its officials were outside the regulatory
reach of the TERO for work performed on the right-
of-way owned by the State. The recent Supreme
Court decision in Nevada v. Hicks904 is the culmina-
tion of a series of cases since Montana that has
limited tribal sovereign power and extended state
power in Indian country, holding that Montana
applies regardless of land status and making clear
that tribal jurisdiction over nonmembers is ex-
tremely limited, even on tribal land.

While the federal judiciary was significantly re-
ducing the breadth of tribal sovereignty during the
last quarter century, the Congress and Executive
Branch, in contrast, have broadened and strength-
ened tribal authority. For example, Congress in
enacting ISTEA mandated that statewide planning
requirements include consultation, cooperation,
and coordination with Indian tribal governments
on a government-to-government basis. Executive
initiatives during this period also established re-
quirements for government-to-government rela-
tionships that respected tribal sovereignty. Con-
gress also enacted legislation designed to protect
natural, religious, and cultural assets important to
Indians and Indian tribes. For example, the 1992
amendments to the NHPA require consultation
with Indian tribes or Native Hawaiian organiza-
tions for undertakings that may affect properties of
traditional religious and cultural significance on or
off tribal lands. More recently, Congress has ex-

                                                          
901 520 U.S. 438, 1175 S. Ct. 1404, 137 L. Ed. 2d 661

(1997).
902 Id. at 445.
903 191 F.3d 1108 (9th Cir. 1999).
904 533 U.S. 353, 121 S. Ct. 2304, 150 L. Ed. 2d 398

(2001).

pressly provided for tribal governments to exercise
degrees of jurisdictional authority under the Clean
Air Act, Safe Drinking Water Act, Clean Water Act,
and Comprehensive Environmental Response,
Compensation, and Liability Act.

Core uncertainties and distrust resulting from
these contrasting actions, discussed above, have led
to continuous and expensive litigation between the
tribes and the states. But this litigation has done
little to resolve the core uncertainties and distrust.
Both parties jealously guard jurisdiction over areas
that affect the other. It would be in the best inter-
ests of the tribes and states to expend time and
money on lasting solutions. Both tribes and states
are now recognizing that negotiation leading to
cooperative agreements may be the best solution.
There are many examples of cooperative solutions
to mutual problems, including gaming compacts,
environmental agreements, hunting and fishing
shared regulation, water agreements, and law en-
forcement agreements. Many states have enacted
enabling legislation authorizing state–tribal coop-
erative agreements. Several state DOTs have taken
a leadership role in developing state–tribal com-
pacts on transportation issues. Only time will tell
whether such cooperation, including the sharing of
jurisdiction, will truly resolve the core uncertain-
ties and distrust and reduce the litigation.
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A. TRANSPORTATION IN AMERICA

Hundreds of millions of motor vehicles traverse
America’s roads and highways, providing individual
mobility and linking distant markets and consumers in
a vibrant economy. The roads and highways are the
circulatory system of the nation. The automobile is mo-
bility for Americans; the truck is the beast of burden of
commercial goods.

But there is a dark side to transportation as well. Not
only are motor vehicles the most significant source of
carbon emissions, more than 40,000 Americans die an-
nually in motor vehicle crashes, and nearly 3 million
are seriously injured.1 Motor vehicle deaths account for
95 percent of all transportation-related deaths and 99
percent of all transportation injuries. They are the
leading cause of death for Americans in every age group
from 5 to 55.2  The financial cost exceeds $200 billion.3

Large motor vehicles make up only 3 percent of regis-
tered vehicles, yet they account for 11 percent of fatal
crashes. In 2003 (the last year for which data is avail-
able), large motor vehicles were involved in more than
430,000 crashes, killing approximately 5,000 people;
there were also 289 fatal crashes involving buses.4

When large commercial trucks collide with automobiles,
the occupants of the passenger vehicles are 15 times
more likely to be killed than are the drivers of the large
trucks.5

                                                          
1 The highest number of traffic fatalities was recorded in

1979, when 51,100 Americans died. Between 1995–2003, the
number of deaths remained relatively constant, averaging
41,900 annually. U.S. GOV’T ACCOUNTABILITY OFFICE,
HIGHWAY SAFETY: BETTER GUIDANCE COULD IMPROVE

OVERSIGHT OF STATE HIGHWAY SAFETY PROGRAMS 2 (2003).
See also U.S. GOV’T ACCOUNTABILITY OFFICE, HIGHWAY

SAFETY: RESEARCH CONTINUES ON A VARIETY OF FACTORS THAT

CONTRIBUTE TO MOTOR VEHICLE CRASHES (2003); U.S. GOV’T
ACCOUNTABILITY OFFICE, HIGHWAY SAFETY: RELIABILITY AND

VALIDITY OF DOT CRASH TESTS (1995).
2 Statement of J. Richard Capka, Administrator, Federal

Highway Administration, before the Subcommitee on High-
ways Transit & Pipelines, Committee on Transportation and
Infrastructure. U.S. House of Representatives, Implementation
of SAFETEA-LU (June 7, 2006), http://testimony.ost.dot.

gov/test/Capka1.htm.
3 U.S. GOV’T ACCOUNTABILITY OFFICE, HIGHWAY SAFETY:

IMPROVED MONITORING AND OVERSIGHT OF TRAFFIC SAFETY

DATA PROGRAM ARE NEEDED 1 (Nov. 2004).
4 U.S. GOV’T ACCOUNTABILITY OFFICE, HIGHWAY SAFETY:

FURTHER OPPORTUNITIES EXIST TO IMPROVE DATA ON CRASHES

INVOLVING MOTOR VEHICLES 1 (Nov. 2005).
5 U.S. GOV’T ACCOUNTABILITY OFFICE, TRUCK SAFETY:

SHARE THE ROAD SAFELY PROGRAM NEEDS BETTER

EVALUATION OF ITS INITIATIVES 1 (May 2003). PAUL DEMPSEY,
THE SOCIAL AND ECONOMIC CONSEQUENCES OF DEREGULATION

120–25 (1989).

Most motor vehicle accidents have multiple causes.
Three factors have been identified as the principal
causes of crashes—human (the driver’s actions or condi-
tion, such as speeding and violating traffic laws or the
effects of drugs, inattention, and driving errors); road-
way environment (including hazards and roadway con-
ditions); and vehicle factors (the failure of the vehicle or
its design).6 Alcohol-related crashes account for more
than 40 percent of all motor vehicle fatalities.7 The
roadway environment is the second most prevalent con-
tributing factor. Only about 2 percent of crashes are
caused by a vehicle-related failure.8

Though there are many motor vehicle regulations
promulgated by the various administrations of the U.S.
DOT (including those adopted by NHTSA and the Fed-
eral Motor Carrier Safety Administration (FMCSA)),
this study emphasizes those programs administered by
FHWA in cooperation and coordination with the state
DOTs. The purpose of this study is to comprehensively
examine the broad subject of motor vehicle and driver
laws, but also to focus more specifically on certain as-
pects of this broad topic that have not been as thor-
oughly addressed in other NCHRP research papers,
particularly, FHWA oversight of vehicles and vehicular
behavior, such as size and weight limits, vehicle safety
programs, and driver safety programs.

This section examines the historical evolution of the
federal and state relationship over highways, and de-
scribes the evolution of federal law as it progressed to a
concern over infrastructure and to safety, environ-
mental, and security concerns. It emphasizes federal
laws addressing vehicles and vehicle behavior (e.g., size
and weight limits, vehicle safety programs, driver
safety programs), and the programs administered by
FHWA, though the programs administered by the
FMCSA and NHTSA will be mentioned for context.

B. MOTOR VEHICLE: STATUTORY
DEFINITIONS

We begin this study with an examination of what
constitutes a “motor vehicle.” There are a number of
alternative definitions in federal law. This section com-
pares and contrasts those alternative definitions. Gen-
erally speaking, the U.S.C. has two alternative refer-
ences that have been developed over time: (1) motor
vehicles, and (2) commercial motor vehicles (CMVs).9

                                                          
6 See generally Howard Latin & Barry Kasolis, Bad Designs

and Lethal Profits: The Duty to Protect Other Motorists Against
SUV Collision Risks, 82 B.U. L. REV. 1161 (2002).

7 Young, male drivers are also responsible for a dispropor-
tionate number of automobile accidents. U.S. GOV’T
ACCOUNTABILITY OFFICE, HIGHWAY SAFETY: FACTORS

CONTRIBUTING TO TRAFFIC CRASHES AND NHTSA’S EFFORTS TO

ADDRESS THEM 5–8 (May 2003).
8 Id. at 5–9.
9 See U.S. GEN. ACCOUNTING OFFICE, COMMERCIAL MOTOR

VEHICLES: EFFECTIVENESS OF ACTIONS BEING TAKEN TO



4-4

For DOT transportation policy purposes, Title 49 of
the U.S.C. defines the term "motor vehicle" as a

vehicle, machine, tractor, trailer, or semitrailer propelled
or drawn by mechanical power and used on a highway in
transportation, or a combination determined by the Sec-
retary, but does not include a vehicle, locomotive, or car
operated only on a rail, or a trolley bus operated by elec-
tric power from a fixed overhead wire, and providing local
passenger transportation similar to street-railway serv-
ice.10

This definition must have been developed at a time
when electric trolleys dominated city streets in Amer-
ica; they were explicitly excluded from the definition.
Also for DOT transportation policy purposes, Title 49
defines a “motor vehicle” as a “vehicle driven or drawn
by mechanical power and manufactured primarily for
use on public streets, roads, and highways, but does not
include a vehicle operated only on a rail line.”11 Thus,
cars, trucks, and buses are motor vehicles, but trains
and trolleys are not.

A similar definition is included in the National Driver
Register program, which defines a "motor vehicle" as a
“vehicle, machine, tractor, trailer, or semitrailer pro-
pelled or drawn by mechanical power and used on pub-
lic streets, roads, or highways, but does not include a
vehicle operated only on a rail line.”12

CMVs tend to be defined by their weight and capacity
or type of goods transported. The Motor Carrier Safety
Act of 198413 defined a CMV as “any self-propelled vehi-
cle in interstate commerce to transport passengers or
property” having a gross vehicle weight rating (GVWR)
of 10,001 lb or more, designed to transport 15 or more
passengers (including the driver), 14 or transporting
hazardous materials in sufficient quantities that plac-
arding is required.15 The Commercial Motor Vehicle

                                                                                          
IMPROVE MOTOR CARRIER SAFETY IS UNKNOWN (2000); U.S.
GOV’T ACCOUNTABILITY OFFICE, COMMERCIAL MOTOR

VEHICLES: SIGNIFICANT ACTIONS REMAIN TO IMPROVE TRUCK

SAFETY (Mar. 2000).
10 49 U.S.C. § 13102(14). See 49 U.S.C. § 14301 for the defini-

tion for security interests.
11 49 U.S.C. § 30102(6).
12 49 U.S.C. § 30301(4). Elsewhere in the Motor Vehicle and

Driver Program, 49 U.S.C. § 32101(7) defines a "motor vehicle"
as a vehicle driven or drawn by mechanical power and manu-
factured primarily for use on public streets, roads, and high-
ways, but does not include a vehicle operated only on a rail
line.

13 49 U.S.C. § 2311(c), Pub. L. No. 98-554, 98 Stat. 2832 § 204
(1984).

14 CMVs that transport between 9 and 15 passengers (in-
cluding the driver) for compensation must file a motor carrier
identification report, mark their vehicles with a DOT identifi-
cation number, and maintain an accident register. 49 C.F.R.
pt. 390 (1999). 66 Fed. Reg. 2756 (Jan. 11, 2001).

15 49 U.S.C. § 31132(1); 49 C.F.R. § 390.5. Since the defini-
tion applies to interstate commerce, intrastate transit vehicles
do not fall under it.

Safety Act of 1986,16 which required implementation of
a single commercial driver’s license program, limited
motor vehicles subject to its requirements to those
transporting more than 15 passengers, including the
driver.17

The ICC Termination Act of 199418 (ICCTA) amended
the passenger–vehicle component of CMV, in part, to
one

designed or used to transport passengers for compensa-
tion, but exclude vehicles providing taxicab service and
having a capacity of not more than 6 passengers and not
operated on a regular route or between specified places
[or] designed or used to transport more than 15 passen-
gers, including the driver, and is not used to transport
passengers for compensation.19

ICCTA authorized, but did not require, FHWA to
amend the FMCSRs accordingly. The “designed or
used” language would make a vehicle designed for 12
passengers, but actually carrying 16 passengers, subject
to the act.20

TEA-2121 further amended the CMV definition to
make it clear that the 10,001-lb requirement referred to
either gross vehicle weight (GVW) or the gross vehicle
weight rating (GVWR). TEA-21 allowed the agency to
exercise jurisdiction based on GVW or GVWR, which-
ever is greater. Thus, a vehicle operating in interstate
commerce having a GVWR of 9,800 lb would be subject
to the regulations if it were loaded to 10,200 lb.22

Thus, under the Commercial Motor Vehicle Safety
Program, a commercial motor vehicle is a self-propelled
or towed vehicle used on the highways in interstate
commerce to transport passengers or freight if it (1) has
a GVR or GVWR of more than 10,000 lb; (2) transports
more than a designated number of passengers; or (3)
transports hazardous materials.23 The Commercial Mo-

                                                          
16 Pub. L. No. 99-570; 100 Stat. 3207-170.
17 49 U.S.C. § 31301(4)(B). See also 49 U.S.C. § 32304 (pas-

senger motor vehicle country of origin labeling).
18 Pub. L. No. 104-88, 109 Stat. 803.
19 49 U.S.C. § 31132(1).
20 64 Fed. Reg. 48510 (Sept. 3, 1999).
21 Pub. L.  No. 105-178, 112 Stat. 107 (June 9, 1998).
22 64 Fed. Reg. 48510 (Sept. 3, 1999).
23 For purposes of the CMV Safety Program: 49 U.S.C. §

31101(1):

"commercial motor vehicle" means (except in section 31106) a

self-propelled or towed vehicle used on the highways in com-

merce principally to transport passengers or cargo, if the vehi-

cle—

(A) has a gross vehicle weight rating or gross vehicle weight

of at least 10,001 lb, whichever is greater;

(B) is designed to transport more than 10 passengers includ-

ing the driver; or

(C) is used in transporting material found by the Secretary of

Transportation to be hazardous under section 5103 of this title

and transported in a quantity requiring placarding under regu-

lations prescribed by the Secretary under section 5103.
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tor Vehicle and Driver Program extends to a larger
class of commercial motor vehicles: (1) those with a
GVW or GVWR of at least 26,001 lb or lesser if pre-
scribed by regulation, but not less than 10,001 lb; (2)
those that transport at least 16 passengers including
the driver; and (3) those that transport certain hazard-
ous materials.24 FHWA regulations promulgated there-
under define a CMV as one “designed or regularly used
to carry freight, merchandise, or more than ten passen-
gers, whether loaded or empty, including buses, but not
including vehicles used for vanpools, or vehicles built

                                                                                          
Elsewhere in the CMV Safety Program, 49 U.S.C. § 31132(1)
provides:

"commercial motor vehicle" means a self-propelled or towed

vehicle used on the highways in interstate commerce to trans-

port passengers or property, if the vehicle—

(A) has a gross vehicle weight rating or gross vehicle weight

of at least 10,001 lb, whichever is greater;

(B) is designed or used to transport more than 8 passengers

(including the driver) for compensation;

(C) is designed or used to transport more than 15 passengers,

including the driver, and is not used to transport passengers for

compensation; or

(D) is used in transporting material found by the Secretary of

Transportation to be hazardous under section 5103 of this title

and transported in a quantity requiring placarding under regu-

lations prescribed by the Secretary under section 5103.

49 C.F.R. § 390.5.
24 49 U.S.C. § 31301(4) provides:

"commercial motor vehicle" means a motor vehicle used in

commerce to transport passengers or property that—

(A) has a gross vehicle weight rating or gross vehicle weight

of at least 26,001 lb, whichever is greater, or a lesser gross vehi-

cle weight rating or gross vehicle weight the Secretary of Trans-

portation prescribes by regulation, but not less than a gross ve-

hicle weight rating of 10,001 lb;

(B) is designed to transport at least 16 passengers including

the driver; or

(C) is used to transport material found by the Secretary to be

hazardous under section 5103 of this title, except that a vehicle

shall not be included as a commercial motor vehicle under this

subclause if—

(i) the vehicle does not satisfy the weight requirements of

subclause (A) of this clause;

(ii) the vehicle is transporting material listed as hazardous

under section 306(a) of the Comprehensive Environmental Re-

sponse, Compensation, and Liability Act of 1980 42 U.S.C.

9656(a)) and is not otherwise regulated by the Secretary or is

transporting a consumer commodity or limited quantity of haz-

ardous material as defined in section 171.8 of title 49, Code of

Federal Regulations; and

(iii) the Secretary does not deny the application of this excep-

tion to the vehicle (individually or as part of a class of motor
vehicles) in the interest of safety.

and operated as recreational vehicles.”25 Thus recrea-
tional and vanpool vehicles are excluded from federal
regulation.26

At this writing, a CMV is defined as a self-propelled
or towed vehicle used in interstate commerce to trans-
port passengers or property if the vehicle (1) has a GVW
or GVWR of 10,001 lb or more,27 whichever is greater;
(2) is designed or used to transport more than eight
passengers (including the driver) for compensation: (3)
is designed or used to transport more than 15 passen-
gers (including the driver) and is not used to transport
passengers for compensation; or (4) is used to transport
hazardous material in such quantity as to require plac-
arding.28 Moreover, the Motor Carrier Safety Improve-
ment Act of 199929 added commercial vans known as
“camionetas” and commercial vans operating in inter-
state commerce outside of commercial zones that have
been determined to pose serious safety risks.

C. EVOLUTION OF STATUTORY MOTOR
VEHICLE LAW AND HISTORY OF THE
FEDERAL/STATE RELATIONSHIP

Early roadways were little more than Indian traces,
widened for local travel. The first major road on the
American continent was built by the British govern-
ment for military purposes.30 The first improved roads
were chiefly constructed through private enterprise and
therefore took the form of turnpikes or toll roads to pro-
vide a return on investment. By the 1800s, hundreds of
turnpike companies were collecting tolls on the roads
they had built.

The first post roads came along in the 1770s, subse-
quent to Congress receiving power in 1789 under Arti-
cle I, Section 8, of the U.S. Constitution “to lay and col-
lect taxes,” and, amongst other responsibilities, “to
establish Post Offices and post roads.” The Post Office
Act of 1792 authorized the creation of post roads.
Though there were only 6,000 mi of post roads in 1792,

                                                          
25 23 C.F.R. § 658.5.
26 69 Fed. Reg. 11,994 (Mar. 12, 2004).
27 There are three classes of CMVs: Class A (any combination

of vehicles with gross weight of 26,001 or more lb, provided the
vehicle(s) towed exceed 10,000 lb); Class B (vehicles with gross
weight of 26,001 or more lb, provided the vehicle towed is less
than 10,000 lb in weight); and Class C (any vehicle other than
a Class A or B vehicle that is either designed to transport 16 or
more passengers, including the driver, or is placarded for haz-
ardous materials). It is the Class C vehicle that is relevant for
transit operators.

28 49 U.S.C. § 31132.
29 Pub. L. No. 106-159, 113 Stat. 1748 (1999).
30 TOM LEWIS, DIVIDED HIGHWAYS: BUILDING THE

INTERSTATE HIGHWAYS, TRANSFORMING AMERICAN LIFE 56
(1997). ARTHUR TWINING HADLEY, RAILROAD TRANSPORTATION:
ITS HISTORY AND ITS LAWS 24 (1903).
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by 1829 there were 114,780 mi.31 A number of stage-
coach trails were improved into post roads, and became
arteries of commerce.32

The states also began building roads in the 18th cen-
tury. For example, the hard-surfaced, 60-mi Lancaster
Pike33 linking Philadelphia and Lancaster, Pennsylva-
nia, was built between 1792 and 1795.34 New York and
southern New England followed Pennsylvania in road
building. Many states (notably Pennsylvania and Ken-
tucky) subsidized private turnpikes.35

In 1797, the federal government began construction
on the National Pike. It was to follow the old Cumber-
land Road to the West. The first segment of the Na-
tional Pike was completed in 1818, from Cumberland,
Maryland, to Wheeling, (West) Virginia,36 with addi-
tional extensions made from year to year over the next
20 years reaching as far as Vandalia, Illinois.

The National Pike came to a halt when Andrew Jack-
son became President in 1832. A champion of states’
rights, Jackson was opposed to federal involvement in
construction projects within any of the individual
states. As a result, the National Pike was abandoned as
a federal project and turned over to the states. Jack-
son’s actions would establish the basis for the highway
development policy that exists today. Thus, the federal–
state cooperative relationship on road building has deep
historic roots.

The first federal agency addressing roads was the Of-
fice of Road Inquiry, established in 1893 in the U.S.
Department of Agriculture. From 1893 until 1916, the
federal government focused on disseminating scientific,

                                                          
31 Joseph Belluck, Increasing Citizen Participation in U.S.

Postal Service Policy Making: A Model Act to Create a Post
Office Consumer Action Group, 42 BUFF. L. REV. 253, 257
(1994).

32 Nancy K. McKenzie, Commercial Speech and the First
Amendment: Ambiguity, Commercial Speech and the First
Amendment, 56 U. CIN. L. REV. 1295 (1988).

33 The first improved roads were primarily constructed
through private enterprise, and therefore took the form of
turnpikes or toll roads to provide a return on investment.
Blocking access to these roads was a pole on a hinge. The pole
was referred to as a pike, and once payment was made, the
pike would be swung or turned (either upward or outward) to
allow passage. Hence, derivation of the word “turnpike.” By the
1800s, there were hundreds of turnpike companies.

PAUL DEMPSEY, LAURENCE GESELL, & L. WELCH PAGUE, AIR

TRANSPORTATION: FOUNDATIONS FOR THE 21ST CENTURY 9 (2d
ed. 2005).

34 RUSSELL BOURNE, AMERICANS ON THE MOVE: A HISTORY

OF WATERWAYS, RAILWAYS AND HIGHWAYS 27 (1995).
35 HADLEY, supra note 30, at 26. Pennsylvania paid about

$1,000 a mile, about a third of the total cost.
36 In 1818, Wheeling was a part of the Commonwealth of

Virginia. In 1861, after Virginia seceded from the Union, West
Virginia seceded from Virginia, and was admitted into the
Union in 1863. Thus, today Wheeling is in West Virginia.

engineering, and economic information to assist in the
design and construction of proper roads.37 Because of
Jacksonian Era policy, ownership, maintenance, and
administration of roads and highways remained a state
and local responsibility.

Recognizing the potential importance of motor car-
riage,38 Congress began to promote its growth with fed-
eral matching grants for highway construction, first
with the Federal-Aid Road Act of 1916,39 which estab-
lished the Bureau of Public Roads. It set the basic pat-
tern for development of a national highway system
which prevails to this day, whereby the federal govern-
ment subsidizes planning and the funding of capital
improvements, but the states remain responsible for
ownership, the actual construction, and maintenance of
their highways. In other words, the federal government
funds and establishes standards, while the states and
local governments actually build and maintain the
highways.

The 1916 legislation got off to a poor start, with only
$5 million in federal money available during the first
year. The United States entered World War I in April of
1917, compounding shortages of road-building material
and causing road deterioration because of increased
traffic. When the war ended in November 1918, it was
apparent that significant changes were needed in sev-
eral areas: (1) the definition of “rural post road”; (2) the
$10,000 per mi limitation, and (3) the decision to leave
project selection in the hands of state highway officials
leading to disconnection of improvements with other
states.40 These problems were partly remedied by the
Federal Highway Act of 1921.

During World War I, the nation’s highways were im-
proved and many companies went into the inter-city
trucking business and the operation of motorized bus
lines. Further highway improvements came as a result
of the Great Depression and work projects designed to
keep people employed. The Franklin Roosevelt years
were marked by strong marketplace intervention. The

                                                          
37 ROSS NETHERTON, FEDERALISM AND THE INTERMODAL

SURFACE TRANSPORTATION EFFICIENCY ACT OF 1991 7 (NCHRP
Legal Research Digest No. 32, 1995).

38 The early 20th century saw the emergence of a new form of
competition, the motor carrier. In 1904, there were but 700
trucks operating in the United States, most powered by steam
or electrical engines. The following year, the first scheduled
bus service began in New York City. But still, growth of this
important means of transport was hampered by poor roads and
the economic dominance of the railroad industry.

39 Pub. L. No. 64-156, 39 Stat. 355 (July 11, 1916). WALTER

MCFARLANE, STATE HIGHWAY PROGRAMS VERSUS THE

SPENDING POWER OF CONGRESS (NCHRP Research Results
Digest No. 136, 1982).

40 60 RICHARD WEINGROFF, FEDERAL HIGHWAY ADMIN., U.S.
DEP’T OF TRANSP., FROM 1916 TO 1939: THE FEDERAL-STATE

PARTNERSHIP AT WORK 1 (1996), http://www.tfhrc.gov/
pubrds/summer96/p96su7.htm.



4-7

1930s were an era of increasing economic regulation in
all sectors of industry, including transportation.

From the time the Act to Regulate Commerce was
passed in 1887, the ICC had been given increasing
authority to regulate the railroads and other forms of
transportation. To support efficiency, economy, and
safety in the burgeoning motor carrier industry41—and
with the support of the ICC, most of the State public
utility commissions (PUCs); the truck, bus, and rail
industries; and many shippers—Congress promulgated
the Motor Carrier Act of 1935, adding bus and trucking
companies to the jurisdiction of the ICC.42 It gave the
ICC jurisdiction over motor carrier safety, entry, rates,
and business activities. The new legislation gave the
ICC power to establish requirements for the qualifica-
tions of common, contract, and private carrier drivers,
maximum hours of service, and standards of equip-
ment.43 By 1940, all five modes of public transportation
(rail, water, highway, pipeline, and air) were under
some form of governmental regulation.44

The Transportation Act of 1940 added a national
statement of transportation policy to the Interstate
Commerce Act.45 In it, Congress provided for “the im-
partial regulation of the modes of transportation” and
in regulating those modes:

• To recognize and preserve the inherent advantage of
each mode of transportation;

• To promote safe, adequate, economical, and efficient
transportation;

• To encourage sound economic conditions in transporta-
tion, including sound economic conditions among carriers;

• To encourage the establishment and maintenance of
reasonable rates for transportation without unreasonable

                                                          
41 United States v. Am. Trucking Ass’ns, 310 U.S. 534, 538–

39, 60 S. Ct. 1059, 1061–62, 84 L. Ed. 1345, 1348–49 (1940);
Friedrich v. U.S. Computer Servs., 974 F.2d 409, 412 (3d Cir.
1992).

42 Daniel W. Baker & Raymond A. Greene, Jr., Commercial
Zones and Terminal Areas: History, Development, Expansion,
Deregulation, 10 TRANSP. L.J. 171, 176 (1978).

43 1 WILLIAM KENWORTHY, TRANSPORTATION SAFETY LAW

PRACTICE MANUAL § 4.1 (1989).
44 The 1938 Civil Aeronautics Act (as amended by govern-

ment reorganization in 1940) created the Civil Aeronautics
Board to regulate air transportation. It was passed during a
period of strong governmental regulation in all modes of trans-
portation.

45 The 1940 Act also extended the jurisdiction of the ICC to
water carriers and relieved the land-grant railroads of giving
the federal government a discount on nonmilitary traffic, pro-
vided they surrendered their claims to unpatented lands.
KEITH BRYANT, JR., HISTORY OF THE ATCHISON, TOPEKA &
SANTA FE RAILWAY 270–71 (1982). Freight forwarders were
brought under the ICC’s jurisdiction with the Transportation
Act of 1942.  Act of May 16, 1942, 56 Stat. 285. Congress again
regulated freight forwarders with the Act of Dec. 20, 1950, 64
Stat. 1113.

discrimination or unfair or destructive competitive prac-
tices;

• To cooperate with each State and the officials of each
State on transportation;

• To encourage fair wages and working conditions in the
transportation industry.46

Thus, cooperation with the states, and the regulation
of safety, were major national transportation policy
objectives. For much of U.S. history, the relationship
between the federal and state governments can be de-
scribed as one of “dual federalism,” in which the na-
tional and state governments functioned independently
as parallel sovereigns. By the 1940s, however, “coopera-
tive federalism”—a blended program in which federal
funding is used to support state and local action and
federal goals are achieved indirectly through state and
local action—began to take hold.47

World War II had mobilized the rail, motor carrier,
and airline industries to supply the logistical needs of
the nation. After the War, the nation had some seven
million trucks and a healthy transportation industry.
World War II also accelerated highway development
with the authorization in 1944 of the National System
of Interstate Highways. What evolved were high-speed,
quality-engineered, limited-access expressways much
like the autobahns in Germany. Because tolls were col-
lected for use of some of the limited access highways in
the East, they were described as “turnpikes” (e.g., the
Pennsylvania Turnpike or the New Jersey Turnpike).
Conversely, because limited-access highways in the
West were open to public use at no charge they became
known as “freeways” (e.g., the San Bernardino Free-
way).

Several major separated highways were built before
World War II. Notable among them were the Pennsyl-
                                                          

46 49 U.S.C. § 10101 (Supp. IV 1980) (emphasis supplied).
47 One source described cooperative federalism in the context

of transportation:

[I]n the case of federal highway aid, it was the states that set

the goal of “getting the farmer out of the mud” through im-

proved rural road networks.  State and local bodies decided

where, when, and how their roads would be built.  Federal over-

sight was chiefly to ensure that funded work was carried out ef-

ficiently and economically.  In the process, federal influence also

worked to improve standards of design and construction and

preserve the system’s engineering integrity by preventing depri-

vation as a result of local political pressure….

In the 1960s, cooperative federalism entered a new phase,

with dramatic increases in national programs directly address-

ing activities that previously had been the responsibility of state

and local governments…. In the field of surface transportation,

grants of federal-aid funds for highways, mass transit, and

highway traffic safety were made conditional on the recipient’s

compliance with national standards and regulations laid down

by Congress and the Administration for achieving the goals of

other nontransportation programs.

NETHERTON, supra note 37, at 3.
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vania Turnpike and Robert Moses’s network of park-
ways on Long Island.48 During the 1950s, it was Presi-
dent Dwight Eisenhower who saw the need to build a
national system of interstate highways to link the coun-
try for, inter alia, purposes of national defense. In 1919,
as a young Army officer, Eisenhower had participated
in a transcontinental caravan of cars and trucks from
the White House in Washington, D.C., to Union Square
in San Francisco. Averaging only 5 mph an hour, the
trip took 62 days. As the leader of Allied Forces in
Europe, General Eisenhower became acquainted with
one of the great public works project of the Third
Reich—the autobahns—highways that facilitated the
expeditious movement of the Wehrmacht to invade
nearly every nation that bordered Germany, a transport
network relatively impervious to air attack.49

As President, Eisenhower championed the Federal
Highway Act of 1956, which launched the largest public
works project ever undertaken—the 43,000-mi National
System of Interstate and Defense Highways. The com-
panion Highway Revenue Act of 1956 created the
Highway Trust Fund comprised of revenue from user
charges (sales of gasoline, diesel, tires and a weight tax
for heavy trucks and buses)—the first time Congress
had earmarked taxes for specific purposes.50 As the In-
terstate highways grew, the market share of freight
transported by trucking companies enjoyed a corre-
sponding growth.

The Interstate highway system took more than four
decades to complete. The network of expressways con-
nected the nation’s larger cities and provided unprece-
dented access between centers of production and their
primary markets. While vast stretches of the Interstate
system can be crossed without encountering delays, the
same is not so near major cities.

By the 1960s, environmental pollution had become a
national policy concern. The Motor Vehicle Air Pollu-
tion Control Act of 196551 required the Secretary of the
Department of Health, Education, and Welfare to
promulgate automotive emission standards.52

Discussions about creating a federal DOT began as
early as 1940.53 In the 1960s, the Landis Report54 cited

                                                          
48 LEWIS, supra note 30, at 38, 59–62.
49 Id. at 89–90.
50 Mark Solof, History of Metropolitan Planning Organiza-

tions—Part II, Section III, Federal Legislation on Transporta-
tion Planning; A Chronological Review 4 (1998),
http://www.du.edu/transportation/Resources/pdfs/Vol_II_Sec_II
I.pdf.

51 Pub. L. No. 89-272, 79 Stat. 992 (1967).
52 Penny Mintz, Transportation Alternatives Within the

Clean Air Act: A History of Congressional Failure to Effectuate
and Recommendations for the Future, 3 N.Y.U. ENVTL. L.J.
156, 160 (1994); John Dwyer, Environmental Federalism: The
Practice of Federalism Under the Clear Air Act, 54 MD. L. REV.
1183 (1995).

53 DONALD WHITNAH, U.S. DEPARTMENT OF

TRANSPORTATION: A REFERENCE HISTORY 6 (1998).

the need for an office to coordinate and develop a na-
tional transportation policy, which led President Ken-
nedy to ask his aides to offer suggestions concerning
transport policy. Legislation passed by Kennedy in 1961
provided the first federal program of urban transit sup-
port.55 With Kennedy’s assassination, the task force on
transportation advised President Lyndon Johnson that
no focal point for transportation existed in the Execu-
tive Branch, and that therefore a cabinet-level depart-
ment of transportation should be created.56 The bill cre-
ating the U.S. DOT was signed on October 15, 1966,
and the agency was established on April 1, 1967.57 The
U.S. DOT was created pursuant to the Department of
Transportation Act of 1966 to coordinate national
transportation programs and to facilitate safe, expedi-
tious, efficient, economical, and convenient transporta-
tion. The U.S. DOT was essentially created from an
amalgamation of several preexisting governmental
agencies. From the ICC came the Bureau of Railroad
Safety (which formed a part of the Federal Railroad
Administration (FRA)), and the Bureau of Vehicle
Safety (which formed a part of the FHWA), including
the ICC’s jurisdiction over safety regulation of motor
vehicle drivers and equipment, and motor carriers.58

Specifically, the DOT Act provided that FHWA would
perform the “functions, powers and duties” of the Secre-
tary of Transportation over motor carrier safety.59 The
independent Federal Aviation Agency (which had ear-
lier been split off from the Civil Aeronautics Board)
became the U.S. DOT’s FAA. The Commerce Depart-
ment gave U.S. DOT the St. Lawrence Seaway Devel-
opment Corporation, surrendered to the FHWA the
National Highway Safety Bureau, and gave the FRA
the Office of Groundspeed Transportation. The Treas-
ury Department gave U.S. DOT the Coast Guard. The
Department of Interior gave the FRA the Alaska Rail-
road. A new quasi-independent agency, the National
Transportation Safety Board, was also housed within
U.S. DOT.60

                                                                                          
54 Report on Regulatory Agencies to the President Elect

(1960), http://www.sechistorical.org/collection/papers/1960/

1960_1221_Landis_report.pdf.
55 Congress created a comprehensive program of transit as-

sistance in the Urban Mass Transit Act of 1964. H.R. REP. NO.
88-204 (1963). The first long-term commitment for transit was
the Urban Mass Transportation Assistance Act of 1970. The
Federal Highway Act of 1973 opened the highway trust fund to
transit, while the National Mass Transportation Assistance
Act of 1974 made operating expenses eligible for federal fund-
ing.

56 WHITNAH, supra note 53, at 9–10.
57 Id. at 11.
58 Owner-Operators Indep. Drivers Ass’n v. Skinner, 931

F.2d 582, 585 (9th Cir. 1991).
59 Oil Chemical and Atomic Workers v. Skinner, 724 F. Supp.

1264, 1267 (N.D. Cal. 1989).
60 WHITNAH, supra note 53, at 11.
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The National Traffic and Motor Vehicle Safety Act of
1966 is the basic safety statute administered by
NHTSA.61 It was promulgated to “reduce traffic acci-
dents and deaths and injuries to persons resulting from
traffic accidents.”62 The Vehicle Safety Act created the
core safety grants program, consistently reauthorized
since as the Section 402 State and Community Grants
program, which allows states to use funds flexibly for a
variety of safety programs.63 It also required the estab-
lishment of federal safety regulations for vehicles and
tires. The Vehicle Safety Act granted to U.S. DOT the
authority to (1) “prescribe motor vehicle safety stan-
dards for motor vehicles and motor vehicle equipment
in interstate commerce” and (2) “carry out needed
safety research and development.”64 The U.S. DOT Sec-
retary was required to establish Federal Motor Vehicle
Safety Standards that “shall be practicable, shall meet
the need for motor vehicle safety, and shall be stated in
objective terms.”65 In response, in 1967, the U.S. DOT’s
NHTSA promulgated Standard 208 to address two
types of problems: (1) vehicle defects that cause acci-
dents (e.g., brakes, lights, tires), and (2) vehicle defects
that aggravate injuries to passengers involved in acci-
dents (also known as vehicle “crashworthiness”).66

Safety also became a major policy objective in the
mid-1960s. The Highway Safety Act of 1970 established
NHTSA within U.S. DOT, as the successor to the Na-
tional Highway Safety Bureau.67 The Clean Air Act
Amendments of 1970 authorized the EPA to set ambi-
ent air quality standards, set emission standards for
new automobiles, and ban lead in gasoline.68

The Motor Vehicle Information and Cost Savings Act
of 1972 promoted safer automobiles, less prone to re-

                                                          
61 Kevin McDonald, Don’t TREAD on Me: Faster Than a Tire

Blowout, Congress Passes Wide-Sweeping Legislation That
Treads on the Thirty-Five Year Old Motor Vehicle Safety Act,
49 BUFF. L. REV. 1163 (2001).

62 15 U.S.C. § 1381.
63 U.S. GEN. ACCOUNTING OFFICE, HIGHWAY SAFETY: BETTER

GUIDANCE COULD IMPROVE OVERSIGHT OF STATE HIGHWAY

SAFETY PROGRAMS 4–5 (2003).
64 Kevin McDonald, Federal Preemption of Automotive Re-

calls: A Case of Too Many Backseat Drivers?, 71 TENN. L. REV.
471, 477 (2004).

65 15 U.S.C. § 1392(a). Samuel Elswick, Geier v. American
Honda Motor Company: Airbags, Federal Preemption, and the
Viability of a Regulatory Compliance Defense, 28 N. KY. L.
REV. 135 (2001).

66 Wood v. Gen. Motors Corp., 865 F.2d 395, 397 (1st Cir.
1988).

67 Kevin McDonald, Shifting Out of Neutral: A New Approach
to Global Road Safety, 38 VAND. J. TRANSNAT’L L. 743 (2005).

68 Thomas McGarity, Regulating Commuters to Clean the Air:
Some Difficulties in Implementing a National Program at the
Local Level, 27 PAC. L.J. 1521 (1996); Craig Oren, How a Man-
date Came from Hell: The Making of the Federal Employee Trip
Reduction Program, 28 ENVTL. L. 267, 280 (1998).

pair, and required stronger auto bumpers and vehicles
better able to withstand collisions.69 The Motor Vehicle
and School Bus Safety Amendments of 1974 required
mandatory seat belt–ignition interlock systems. It also
required manufacturers to notify and remedy consum-
ers of any defects in their vehicles at no cost to the con-
sumer. The remedy must take one of three forms: (1)
repair the vehicle; (2) replace the vehicle; or (3) refund
the purchase price.70 The Hazardous Materials Trans-
portation Act of 197471 provided for federal preemption
of any state or local law affecting the carriage of haz-
ardous materials unless it was at least as stringent as
relevant federal statutes and regulations. 72

The Clean Air Act Amendments of 197773 fortified the
automobile emission strategies by requiring an automo-
bile emissions inspection program in areas failing to
meet ozone or carbon monoxide standards.74 The Motor
Carrier Act of 1980 eliminated economic entry regula-
tion of interstate motor carriers, but retained fitness
regulation.75

STAA, in 1982, comprehensively addressed the sub-
ject of highway safety and motor carriers. It established
a program of federal grants for state agencies to develop
rules and regulations compatible with federal CMV
standards.76 Though imposing significantly higher fees
and excise taxes on heavy trucks, STAA also improved
motor carrier efficiency by establishing uniform size
and weight standards for trucks operating on the Na-
tional Network, and authorized the use of twin trailers
or tandem trailers.77 STAA required states to permit
commercial motor vehicles consisting of 48-ft semitrail-
ers or 28-ft twin trailers on the National Network, and
prohibited states from restricting CMV semitrailer and

                                                          
69 Joan Claybrook & David Bollier, The Hidden Benefits of

Regulation: Disclosing the Auto Safety Payoff, 3 YALE J. ON

REG. 87, 105 (1985).
70 McDonald, supra note 67, at 471, 479–80.
71 Pub. L. No. 93-666; 88 Stat. 2156 (1975).
72 Christopher Baum, Banning the Transportation of Nuclear

Waste: A Permissible Exercise of the State’s Police Power?, 52
FORDHAM L. REV. 663 (1984); William Banks & Kirk Lewis,
Article Federalism Disserved: The Drive for Deregulation, 45
MD. L. REV. 141, 143–44 (1986).

73 Pub. L. No. 95-95, 91 Stat. 685 (1977).
74 Craig Oren, Getting Commuters Out of Their Cars: What

Went Wrong?, 17 STAN. ENVTL. L.J. 141 (1998).
75 Paul Dempsey, Congressional Intent and Agency Discre-

tion—Never the Twain Shall Meet: The Motor Carrier Act of
1980, 58 CHI.-KENT L. REV. 1 (1982); Paul Dempsey, The Inter-
state Commerce Commission: Disintegration of an American
Legal Institution, 34 AM. U. L. REV. 1 (1984).

76 RICHARD JONES, APPLICATION OF THE FOURTH

AMENDMENT TO THE INSPECTION OF COMMERCIAL MOTOR

VEHICLES AND DRIVERS (NCHRP Legal Research Digest No.
43, 2000).

77 KENWORTHY, supra note 43 § 17.1.
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trailer lengths that had previously been operated le-
gally in the state.78

The National Driver Register Act of 198279 required
the DOT Secretary to establish a National Driver Regis-
ter to assist the states in exchanging motor vehicle
driving records of individuals.80 The Bus Regulatory
Reform Act of 1982 partially preempted state economic
regulation of bus carriers.81

The Tandem Truck Safety Act and Motor Carrier
Safety Act of 198482 amended the size and length re-
strictions, attempted to achieve state compliance with
federal standards, and froze the length of commercial
trucks and trailers.83 The Motor Carrier Safety Act re-
quired the DOT Secretary to “prescribe regulations on
commercial motor vehicle safety. The regulations shall
prescribe minimum safety standards for commercial
motor vehicles.”84 The regulations must ensure that:

(1) Commercial motor vehicles are maintained, equipped,
loaded and operated safely; (2) the responsibilities im-
posed on operators of commercial motor vehicles do not
impair their ability to operate the vehicles safely; (3) the
physical condition of operators of commercial motor vehi-
cles is adequate to enable them to operate the vehicles
safely; and (4) the operation of commercial motor vehicles
does not have a deleterious effect on the physical condi-
tion of the operators.85

The Safety Act imposed carrier record retention re-
quirements, owner and operator safety fitness require-
ments, and employee maximum service hour require-
ments.86 To fulfill the Act’s mandate to advance CMV
safety, the FHWA amended the Motor Carrier Safety
Regulations.87 The Act also required states to file their
laws and identify whether they were as stringent as
federal standards, and established a Commercial Motor
Vehicle Safety Regulatory Review Panel to review state
regulatory and enforcement activities.88 The governor of
a state may request the U.S. Secretary of Transporta-

                                                          
78 Continental Can Co. v. Yerusalum, 854 F.2d 28–29 (3d Cir.

1988).
79 Pub. L. No. 97-364, 96 Stat. 1738.
80 KENWORTHY, supra note 43 § 4.4.
81 DEMPSEY, supra note 5, at 106, 162, 195.
82 Pub. L. No. 98-554, 98 Stat. 2829.
83 KENWORTHY, supra note 43 §§ 4.5, 17.103.
84 Radio Ass’n on Defending Airwave Rights v. U.S. Dep’t of

Transp., 47 F.3d 794, 797 (6th Cir. 1995).
85 49 U.S.C. § 31136(a).
86 Truckers United for Safety v. Fed. Highway Admin., 139

F.3d 934, 936 (D.C. Cir. 1998); Truckers United for Safety v.
Mead, 86 F. Supp. 2d 1, 14 (D.D.C. 2000).

87 Friedrich v. U.S. Computer Servs., 974 F.2d 409, 413 (3d
Cir. 1992). However, its effort to establish safety rating deter-
minations to determine carrier fitness were vacated because
they were not promulgated through notice and comment rule-
making. MST Express v. Dep’t of Transp., 323 U.S. App. D.C.
347, 108 F.3d 401 (D.C. Cir. 1997).

88 KENWORTHY, supra note 43 § 4.5.

tion to exempt certain portions of the Interstate system
from the preemptive provisions of STAA.89

The Commercial Motor Vehicle Safety Act of 198690

(Title XII of the Anti-Drug Abuse Act of 1986), estab-
lished a single,91 uniform, classified commercial driver’s
license (CDL) information program.92 The Act prohib-
ited CMV operators from holding more than a single
driver’s license, and encouraged states to issue commer-
cial licenses only to persons domiciled within them.93

The 1986 Safety Act also included a commercial driver’s
license information system as a clearinghouse for the
licensing and disqualification of drivers.94 The Act re-
quired U.S. DOT to “issue regulations to establish
minimum Federal standards for testing and ensuring
the fitness of persons who operate commercial motor
vehicles,”95 and forbade anyone from operating a CMV
unless he “has taken and passed a written and driving
test to operate such vehicle which meets the minimum
Federal standards established by the Secretary….”96

STURAA,97 in 1987, established national uniformity
in size and weight standards for the previously estab-
lished CMVs; federal weight laws apply only to the In-
terstate highway system.98 An amendment to the omni-
bus drug bill, the Truck and Bus Regulatory Reform Act
of 1988, imposed federal safety regulations on all carri-
ers, even those operating within a commercial zone. The
Act also required the U.S. DOT to promulgate regula-
tions addressing the maintenance and inspection of
brake systems and to conduct a study of the hours-of-
service regulations and their impact on driver fatigue
and accidents.99

The Clean Air Act Amendments of 1990100 established
stricter auto emission standards, requiring all cars and

                                                          
89 49 U.S.C. § 31111(f). See N.Y. State Motor Truck Ass’n v.

City of N.Y., 654 F. Supp. 1521 (S.D.N.Y. 1987).
90 Pub. L. No. 99-570, 100 Stat. 3207 (1986).
91 No longer could a driver hold a license from more than one

state.
92 It required that DOT establish and maintain a “National

Driver Register to assist chief driver licensing officials of par-
ticipating States in exchanging information about the motor
vehicle driver records of individuals.” 49 U.S.C. § 30302 (2000).
Before this legislation was passed, persons licensed to drive
automobiles could drive tractor-trailers.

93 Int’l Bhd. of Teamsters v. Pena, 301 U.S. App. D.C. 125, 17
F.3d 1478, 1481 (D.C. Cir. 1994).

94 KENWORTHY, supra note 43 § 4.6.
95 49 U.S.C. App. § 2704(a); Int’l Bhd. of Teamsters v. Pena,

305 U.S. App. D.C. 125, 17 F.3d 1478, 1484 (D.C. Cir. 1994).
96 49 U.S.C. App. § 2704(b)(1).
97 Pub. L. No. 100-17; 101 Stat. 132. See 23 C.F.R. pt. 658.
98 KENWORTHY, supra note 43 §§ 4.3, 17.2.
99 KENWORTHY, supra note 43 § 4.7.
100 Pub. L. No. 101-549, 104  Stat. 2399.
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engines meet federal emission standards.101 The Haz-
ardous Materials Transportation Uniform Safety Act of
1990102 established uniform, national rules for the
transportation of hazardous materials and created a
comprehensive regulatory scheme for the designation,
handling, packaging, labeling, and shipping of hazard-
ous materials.

ISTEA, in 1991, embraced intermodalism as a na-
tional policy goal, created new transportation planning
procedures that facilitated closer state and local coop-
eration, and allowed greater funding flexibility.103

ISTEA also mandated that air bags be installed in new
vehicles.

The Omnibus Transportation Employee Testing Act
of 1991104 (Testing Act) directed U.S. DOT to promulgate
regulations requiring motor carriers to perform pre-
employment, reasonable suspicion, random, and post-
accident drug and alcohol tests on their drivers.105

The Energy Policy Act of 1992106 promoted alternative
fuels for motor vehicles. The Federal Aviation Authori-
zation Act of 1994 preempted state regulation of intra-
state motor carriers of property (except household goods
carriers) regarding prices, routes, and services, but al-
lowed continuation of state safety enforcement.107 The
National Highway System Designation Act of 1995 re-
pealed the national 55 mph speed limit.

The ICC Termination Act of 1996108 (ICCTA) elimi-
nated the ICC and replaced it with the Surface Trans-
portation Board. It also required FHWA to promulgate
rules addressing fatigue-related issues affecting motor
carrier safety109 and rules imposing sanctions and pen-
alties on CMV drivers who violate railroad–highway
grade crossing laws.110

TEA-21111 authorized approximately $2.3 billion for
highway safety grant programs for FYs 1998–2003,112

                                                          
101 Philip Weinberg, Public Transportation and Clean Air:

Natural Allies, 21 ENVTL. L. 1527 (1991).
102 49 U.S.C. § 5101 et seq.
103 Paul Dempsey, The Law of Intermodal Transportation:

What It Was, What It Is, What It Should Be, 27 TRANSP. L.J.
367 (2000); Andrew Goetz, Paul Dempsey & Carl Larson, Met-
ropolitan Planning Organizations: Findings and Recommenda-
tions for Improving Transportation Planning, 32 PUBLIUS: THE

JOURNAL OF FEDERALISM 87 (2002).
104 Pub. L. No. 102-143, 105 Stat. 917.
105 See PAUL DEMPSEY, Transit Law, SELECTED STUDIES IN

TRANSPORTATION LAW, vol. 5 § 7-15 (2004).
106 Pub. L. No. 102-486, 106 Stat. 2776 (1992).
107 PAUL DEMPSEY & LAURENCE GESELL, AIR COMMERCE AND

THE LAW 208 (2004).
108 Pub. L. No. 104-88, 109 Stat. 803.
109 U.S. GOV’T ACCOUNTABILITY OFFICE, COMMERCIAL MOTOR

VEHICLES: EFFECTIVENESS OF ACTIONS BEING TAKEN TO

IMPROVE MOTOR CARRIER SAFETY IS UNKNOWN 6 (2000).
110 ICCTA § 403, 49 U.S.C. § 31310(h). The regulations were

promulgated by FHWA at 64 Fed. Reg. 48,104, 49 C.F.R. pts.
383, 384 (Sept. 2, 1999).

111 Pub. L. No. 105, 112 Stat. 107–78.

and reauthorized the core federally funded highway
safety program. It also authorized seven additional in-
centive grant programs113 designed to encourage use of
seat belts and child passenger seats, as well as to pre-
vent drinking and driving.114 In addition to the seat belt
and occupant protection program of incentive and edu-
cational grants and the incentive alcohol program,
TEA-21 established a state highway safety data im-
provement incentive grant program and created a con-
solidated behavioral and roadway State and Commu-
nity Highway Safety formula grant program. TEA-21
also gave states and local governmental institutions
significant funding flexibility.

The Department of Transportation and Related
Agencies Appropriations Act115 prohibited the expendi-
ture of DOT-appropriated funds “to carry out the func-
tions and operations of the Office of Motor Carriers
within the Federal Highway Administration.”116 How-
ever, such funds could be spent if the functions and op-
erations of the Office of Motor Carriers were redele-
gated outside FHWA. Ten days later, the DOT
extricated the Office of Motor Carriers from FHWA.117

To remove any doubt, Congress promulgated the Motor
Carrier Safety Improvement Act of 1999,118 which for-
mally established the Federal Motor Carrier Safety
Administration,119 and directed it to “consider the as-
signment and maintenance of safety as the highest pri-
ority” in CMV transportation.120 That legislation also
established a program to improve CMV crash data col-
lection and analysis.121 It also authorized additional
funding to states to assist compliance with federal and
state motor carrier safety rules (principally through
roadside inspections and compliance reviews), improved
the CDL program, and imposed requirements on states
to produce a long-term strategic plan and progress re-
ports.122

                                                                                          
112 Dempsey, supra note 103, at 367.
113 See tbl. 3, p. 38.
114 U.S. GOV’T ACCOUNTABILITY OFFICE, supra note 1, at 1.
115 Pub. L. No. 106-69, 113 Stat. 986.
116 Id. § 338.
117 64 Fed. Reg. 56,270, 49, pt. 1 (Oct. 19, 1999); 64 Fed. Reg.

58,355, 49 C.F.R. ch. III (Oct. 29, 1999).
118 Pub. L. No. 106-159, 113 Stat. 1748.
119 See James Flint, Highway Safety in the 21st Century, 1

TRANSP. L. 20 (Feb. 2000); Bernard Haggerty, ‘TRU’ Coopera-
tive Regulatory Federalism: Radioactive Waste Transportation
Safety in the West, 22 J. LAND RESOURCES & ENVTL. L. 41, 61
(2002).

120 Fezekas v. Fed. Motor Carrier Safety Admin., 2004 U.S.
Dist. LEXIS 4397 (E.D. La. 2004).

121 U.S. GOV’T ACCOUNTABILITY OFFICE, supra note 4, at 2, 9.
122 U.S. GOV’T ACCOUNTABILITY OFFICE, supra note 9, at 5.

See Osman Nowaz, You Are Not a Lawyer: Does Representation
of Carriers by Non-Lawyers in Federal Motor Carrier Safety
Administration Enforcement Cases Constitute the Unauthor-
ized Practice of Law?, 32 TRANSP. L.J. 21, 28 (2004).
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The Transportation Recall Enhancement, Account-
ability and Documentation Act of 2000 (TREAD Act)
required improvements in tire safety and strengthened
manufacturer notification and recall requirements.123

Additional reporting requirements were imposed upon
manufacturers, including notification of (1) overseas
recalls or other foreign safety campaigns, (2) “early
warning” information, and (3) sales of defective or non-
compliant tires.124 For the first time, it amended the
Vehicle Safety Act to include criminal penalties.125

Shortly after the tragic events of 9/11, Congress
passed the Aviation and Transportation Security Act of
2001 (ATSA),126 which included 91 new measures, 55 of
which had designated implementation deadlines. The
most significant of ATSA’s mandates included federal-
izing the airport security function (which had thereto-
fore been performed by the airlines, under FAA regula-
tions), imposing minimum job qualifications upon
security employees, imposing background checks on
airport employees, and requiring impregnable cockpit
doors.127 Having concluded that the FAA had been his-
torically slow to implement its wishes, Congress created
a new multimodal Transportation Security Administra-
tion (TSA) within U.S. DOT.

Fourteen months after the terrorist attacks on the
World Trade Center and the Pentagon, Congress passed
the Homeland Security Act of 2002 (HSA),128 which es-
tablished a new cabinet-level executive branch agency,
the Department of Homeland Security (DHS),129 headed
by a Secretary of Homeland Security.130 It was the most
                                                          

123 See McDonald, supra note 61, at 1163, 1187–88.
124 Kevin McDonald, Separations, Blow-Outs and Fallout: A

Treatise on the Regulatory Aftermath of the Ford-Firestone Tire
Recall, 37 J. MARSHALL L. REV. 1073, 1077, 1105 (2004).

125 Id. at 1170.
126 The Aviation and Transportation Security Act of 2001 es-

tablished the Transportation Security Administration (TSA).
127 In order to ensure intragovernmental communication and

cooperation, a Security Oversight Board (comprised of the
cabinet secretaries or their designees from the National Secu-
rity Council, the Office of Homeland Security, the Central In-
telligence Agency, and the Secretaries of Defense and Treas-
ury, and chaired by the Secretary of Transportation) was
established to oversee TSA.

128 Pub. L. No. 107-296, 116 Stat. 2135 (Nov. 25, 2002)
(hereinafter Homeland Security Act of 2002). In November
2002, legislation approving creation of the Department of
Homeland Security (DHS) passed in the House of Representa-
tives, 299-121, and in the Senate 90-9.

129 Homeland Security Act of 2002 § 101 (2002). The Home-
land Security Act of 2002 expanded federal power on security
and reorganized TSA as an Administration within the newly
created DHS. See Paul Dempsey, Aviation Security: The Role of
Law in the War Against Terrorism, 41 COLUM. J. TRANSNAT’L
L. 649–733 (2003).

130 Several Under Secretaries were created as well, including
an Under Secretary for Border and Transportation Security.
Homeland Security Act of 2002 § 103 (2002).

sweeping overhaul of federal agencies since President
Harry Truman asked Congress to create the Central
Intelligence Agency and unify the military branches
under the Department of Defense in 1947.131

In creating DHS, Congress consolidated 22 existing
agencies that had combined budgets of approximately
$40 billion and employed some 170,000 workers.132 Sev-
eral of the agencies historically have been involved in
airport and airline passenger and cargo review, in-
cluding the Customs Service, Immigration and Natu-
ralization Service, Animal and Plant Inspection Service
of the Department of Agriculture, and the nascent
TSA.133 Given its multimodal emphasis, TSA also has
jurisdiction over security in motor vehicles, particularly
CMVs crossing the borders from Canada and Mexico.

SAFETEA-LU elevated the Highway Safety Im-
provement Program (HSIP) to a core, separately
funded, Federal-aid highway safety program.134 More
than $5 billion is allocated to the program during 2006–
2009.135 The HSIP requires states to develop Strategic
Highway Safety Plans that annually identify at least
5 percent of their most hazardous venues, their prog-
ress in implementing safety projects, and their effec-
tiveness in reducing injuries and fatalities. The legisla-
tion provides increased flexibility for state funding of
transportation safety projects.

D. FEDERAL GOVERNMENTAL INSTITUTIONS

This section describes the major federal governmental
institutions that oversee motor vehicles, and their ju-
risdictions. The U.S. DOT is the parent executive
branch agency over all modes of transportation.

In cooperation with the states, the FHWA coordinates
construction of federal highways and oversees the Fed-
eral-Aid Highway Program, which provides grants to

                                                          
131 Mimi Hall, Deal Set on Homeland Department, USA

TODAY, Nov. 13, 2002, at 1.
132 Id.
133 Homeland Security Act of 2002 § 402 (2002). See

Dempsey, supra note 129, at 649.
134 23 U.S.C. § 148.
135 SAFETEA-LU significantly increases the national policy

emphasis on safety and the resources available to reduce traffic
fatalities and injuries on all public roads. SAFETEA-LU
authorizes a new core Highway Safety Improvement Program
(HSIP) and provides States more than $5 billion over four
years to implement the HSIP—almost double the amount of
funds available for infrastructure safety under the Transporta-
tion Equity Act for the 21st Century (TEA-21). SAFETEA-LU
also creates new safety programs such as the Safe Routes to
School (SRTS) program to enable and encourage children, in-
cluding those with disabilities, to walk and bicycle to school.
SRTS is separately funded at $612 million over 5 years.
http://testimony.ost.dot.gov/test/Capka1.htm (visited June 21,
2006).
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states for highway construction and improvements.136

As part of the grant conditions, the FHWA administers
the federal size and weight program and other federal
laws relevant to operation of the road system.

The FHWA is headed by an Administrator. The As-
sistant Federal Highway Administrator is the chief en-
gineer of the Administration. The Assistant Adminis-
trator carries out the highway safety programs, and in
particular, Chapter 4 of Title 23.137 That title requires
each state to maintain a highway safety program ap-
proved by the DOT Secretary designed to reduce high-
way accidents and death, in accordance with uniform
guidelines promulgated by DOT.138 These guidelines
shall include programs to

• Reduce injuries and deaths from motor vehicles trav-
eling at excessive speeds;
• Encourage the use of occupant protection devices;
• Reduce deaths and injuries caused by drivers driving
under the influence of alcohol or controlled substances;
• Prevent accidents and deaths and reduce injuries re-
sulting from accidents involving motor vehicles and
motorcycles;
• Reduce injuries and deaths resulting from accidents
involving school buses; and
• Improve law enforcement in the areas of motor vehi-
cle accident prevention, traffic supervision, and post-
accident investigations.139

23 U.S.C. § 109 authorizes DOT control of federal
highway standards. Highway system standards shall be
developed in cooperation with the states.140 No federal
funds may be expended on any federal highway unless
proper safety protective devices established by DOT
have been installed.

State programs must be administered by the gover-
nor of the state through a state highway safety agency
with sufficient authority to carry out such responsibili-
ties.141 Local jurisdictions may be subdelegated to per-
form such functions if the local highway safety pro-
grams are approved by the governor and in accordance
with the minimum DOT standards.142

The DOT Secretary may promulgate rules to identify
highway safety programs that are effective in reducing
motor vehicle crashes, deaths, and injuries. However,
such rulemaking must “take into account the major role
of the States in implementing such programs.”143 Hence,
                                                          

136 Sierra Club v. U.S. Dep’t of Transp., 310 F. Supp. 2d 1168,
1203 (D. Nev. 2004).

137 49 U.S.C. § 104(3).
138 23 U.S.C. § 402.
139 23 U.S.C. § 402(a).
140 23 U.S.C. § 103(b).
141 23 U.S.C. § 402(b)(1)(A).
142 23 U.S.C. § 402(b)(1)(B).
143 23 U.S.C. § 402(j).

the role of the states is primary in implementing the
federal highway safety program

Established in 1970, NHTSA is the successor to the
National Highway Safety Bureau. It is responsible for
reducing deaths, injuries, and economic losses caused
by motor vehicle crashes.144 NHTSA carries out safety
programs under the National Traffic and Motor Vehicle
Safety Act of 1966145 and the Highway Safety Act of
1966.146 NHTSA investigates safety defects in motor
vehicles, establishes and enforces safety performance
standards for motor vehicles and equipment, and pro-
vides grants to state and local governments to support
local highway safety programs.147 NHTSA also sets and
enforces fuel economy standards; helps states reduce
alcohol-related injuries; and promotes the use of safety
belts, child safety seats, and air bags.148

Formerly a part of FHWA, the FMCSA was estab-
lished within U.S. DOT on January 1, 2000, pursuant to
the Motor Carrier Safety Improvement Act of 1999.149

The U.S. General Accounting Office had this to say
about its creation:

The establishment of the motor carrier administration
within DOT enhances accountability and visibility of mo-
tor carrier safety because its primary function is safety
and it has been placed on a par with other modal admini-
strations within the Department. Moreover, the agency’s
new structure…supports a greater emphasis on enforce-
ment and compliance. In contrast to its predecessor or-
ganization, which was within the Federal Highway Ad-
ministration, field operations now receive instructions
from the Association Administrator for Enforcement and
Program Delivery, increasing accountability and reducing
the potential for conflict instructions. In addition, …the
agency will have attorneys and support staff in four re-
gional centers whose sole responsibility will be to enforce
compliance with truck safety regulation. Previously, these
attorneys performed legal work, including truck safety
work, for the Federal Highway Administration as a
whole.150

                                                          
144 http://www.dot.gov/summary.htm.
145 49 U.S.C. ch. 301.
146 23 U.S.C. ch. 4.
147 Jerry Marshaw & David Harfst, Inside the National

Highway Traffic Safety Administration: Legal Determinants of
Bureaucratic Organization and Performance, 57 U. CHI. L.
REV. 443 (1990). U.S. GOV’T ACCOUNTABILITY OFFICE, supra
note 7.

148 http://www.dot.gov/summary.htm.
149 Pub. L. No. 106-159, 113 Stat. 1748.
150 U.S. GEN. ACCOUNTING OFFICE, supra note 9, at 13. See

also U.S. GEN. ACCOUNTING OFFICE, supra note 9, at 6–7. The
GAO noted that the U.S. DOT had “increased the number of
compliance reviews of motor carriers, taken a harder line on
enforcement, undertaken efforts to improve the data on which
it makes decisions, and has moved quickly to put a new organi-
zation in place to carry out the requirements of the 1999 Motor
Carrier Safety Improvement Act.” Id. at 9.
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U.S. DOT has been given wide-ranging jurisdiction to
address highway safety.151 In order to promote the safe
operation of CMVs, to minimize dangers to CMV opera-
tors and other employees, and to ensure increased com-
pliance with traffic laws and CMV safety and health
regulations,152 CMVs and their driver qualifications and
certifications are regulated by the FMCSA.153

The FMCSA provides oversight of motor carrier,
driver, and vehicular safety. Its principal mission is to
reduce the number and severity of crashes, injuries,
and fatalities involving large trucks and buses.154 Its
regulations govern motor vehicles with GVWR or gross
combination weight rating (GCWR), or gross combina-
tion weight (GCW) exceeding 10,000 lb and operating in
interstate commerce. FMCSA also regulates passenger
vehicles with more than 15 occupants (including the
driver), as well as interstate passenger vehicles that
transport between 9 and 15 passengers more than
75 mi from the driver’s normal work-reporting location.
FMCSA also has jurisdiction over carriers of hazardous
materials in interstate commerce in sufficient quanti-
ties to require placards. For-hire carriers falling into
any of these categories must comply with the
FMCSRs,155 and the Financial Responsibility Require-
ments.156 FMCSA performs compliance reviews of motor
carriers and safety audits of new entrants.157 SAFETEA-
LU authorizes grants to states and local governments to
conduct audits of new entrant carriers.158

Insofar as is relevant here, the Office of Hazardous
Materials Safety in the Pipeline and Hazardous Mate-
rials Safety Administration has jurisdiction over haz-
ardous materials transportation. The NTSB investi-
gates transportation accidents and recommends
regulatory improvements. Created after the 9/11 at-
tacks, the TSA is housed within the DHS, and regulates
the security of all modes of transport, including motor
vehicles.

                                                          
151 U.S. DOT has jurisdiction to conduct and make contracts

for inspections and investigations; compile statistics; make
reports; issue subpoenas; require production of documents and
property; take depositions; hold hearings; prescribe record
keeping and reporting; conduct and make contracts for studies,
development, and testing evaluation and training; and perform
such other acts it deems appropriate. 49 U.S.C. § 31133(a).

152 49 U.S.C. § 31131(a).
153 General driver qualifications are set forth in 49 C.F.R. §

391.11. See 63 Fed. Reg. 33254 (June 18, 1998). See also
FEDERAL AND STATE LICENSING AND OTHER SAFETY

REQUIREMENTS FOR COMMERCIAL MOTOR VEHICLE OPERATORS

AND EQUIPMENT (TCRP Legal Research Digest No. 19, 2001).
They are discussed in Paul Dempsey, Transit Law § 7-26, in 5
SELECTED STUDIES IN TRANSPORTATION LAW (2004).

154 http://www.fmcsa.dot.gov/about/aboutus.htm.
155 49 C.F.R. pts. 40, 325, 350–399, 571, and 658.
156 49 C.F.R. § 387.7.
157 U.S. GOV’T ACCOUNTABILITY OFFICE, supra note 4, at 6.
158 SAFETEA-LU sec. 4107, amending 49 U.S.C. § 31104.

E. THE FEDERAL/STATE RELATIONSHIP

1. Federal Regulatory Programs
This section describes the contemporary relationship

between the federal and state governments over motor
vehicles. Though the focus of this study is on federal
law, it must be recognized that most motor vehicle law
originates at the state level. There are also various In-
terstate Compacts,159 International Registration
Plans,160 and International Fuel Tax Agreements161 (and
reciprocity agreements that precede them) that apply.
The federal government attempts to persuade, and co-
erce, the states to adopt federal standards in three
principal ways: (1) through the carrot of federal finan-
cial support for state programs that comply with federal
standards; (2) through the stick of a withdrawal of fed-
eral funds for state programs that do not so comply;
and/or (3) through federal preemption of inconsistent
state law. For example, most state governments have
adopted all or most of FMCSA’s motor carrier safety
regulations and have focused major state efforts toward
implementing programs to enforce those federal rules.
This process has been driven by the availability of fed-
eral funding for these state programs, provided through
the Motor Carrier Safety Assistance Program (MCSAP)
administered by FMCSA. 

Title 23 of the U.S.C. directs the Secretary of Trans-
portation to assist and cooperate with, inter alia, state
and local governments, to increase highway safety.162

Each state is required to have a highway safety pro-
gram, approved by U.S. DOT, “designed to reduce traf-
fic accidents and deaths, injuries, and property damage

                                                          
159 Pub. L. No. 85-684, 72 Stat. 635, as amended by Pub. L.

No. 88-466, 78 Stat. 564, provides:

The consent of Congress is hereby given to any two or more of

the several States…to enter into agreements or compacts—

(1) for cooperative effort and mutual assistance in the estab-

lishment and carrying out of traffic safety programs, including,

but not limited to, the enactment of uniform traffic laws, driver

education and training, coordination of traffic law enforcement,

research into safe automobile and highway design, and research

programs of the human factors affecting traffic safety, and

(2) for the establishment of such agencies, joint or otherwise,

as they deem desirable for the establishment and carrying out of

such traffic safety programs.
160 49 U.S.C. §§ 31701–31706. The 48 contiguous U.S. states,

the District of Columbia, and 10 Canadian provinces (i.e., Al-
berta, British Columbia, Manitoba, New Brunswick, New-
foundland, Nova Scotia, Ontario, Prince Edward Island, Que-
bec, and Saskatchewan) participate in the International
Registration Plan; the Plan authorizes registration of over 1.7
million commercial vehicles. http://www.ncdot.org/dmv/
vehicle_services/registrationtitling/commercialIRP.html#
IRP%20About (visited June 15, 2006).

161 49 U.S.C. §§ 31701–31708.
162 23 U.S.C. § 401.
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resulting therefrom.”163 These state programs must be
provided by a highway safety agency having adequate
powers that is sufficiently equipped to be able to carry
out a satisfactory program and approved by the gover-
nor of the state. Local subdivisions may carry out the
state highway safety program if they are approved by
the governor and meet minimum U.S. DOT standards.
The state must also certify that it will implement “na-
tional highway safety goals to reduce motor vehicle re-
lated fatalities.”164 One source summarized U.S. DOT
oversight of state highway safety programs, and its in-
teraction with the states:

In 1998, NHTSA adopted a “performance-based” ap-
proach to its oversight of highway safety programs. Un-
der this approach, a state develops an annual perform-
ance plan and establishes traffic safety goals and
performance measures. In addition, the performance plan
must describe the process the state used to identify prob-
lems, establish goals, and select projects. Based on the
performance plan, the state prepares an annual highway
safety plan, which identifies projects to be funded that
address the state’s goals. In addition, at the end of the
year, the state is required to prepare an annual report
that describes (1) the state’s progress in meeting its
highway safety goals, using the measures described in its
performance plan and (2) the contribution of funded proj-
ects to meeting the state’s highway safety goals. Under
the performance-based approach, NHTSA does not ap-
prove the state’s highway safety plan or projects. Instead,
it focuses on whether the state is achieving the goals it
set for itself in its plans. However, if the state is not
making progress toward meeting its goals, NHTSA regu-
lations state that the NHTSA region and state should de-
velop an improvement plan to address the shortcom-
ings.165

Much of federal oversight over safety is coupled with
funding—the allocation of economic resources collected
in the Highway Trust Fund for programs designed to
improve motor vehicle safety, for example. U.S. DOT
Administrations principally are funding agencies, im-
plementing congressional power under the spending
clause of the Constitution.166 The spending power in-
cludes the ability to impose requirements on state and
local governments as a condition of receiving federal
funds. Often, federal appropriation statutes condition
the receipt of federal funds on the state’s enactment of
prescribed legislation.167 For example, at various times,
federal funds for highway safety have been conditioned
on state promulgation of a motorcycle helmet law,168 on

                                                          
163 23 U.S.C. § 402(a).
164 23 U.S.C. § 402(b).
165 U.S. GEN. ACCOUNTING OFFICE, supra note 1, at 7.
166 San Antonio Metro. Transit Auth. v. Donovan, 557 F.

Supp. 445 (W.D. Tex. 1983).
167 City of Columbus v. Ours Garage and Wrecker Service,

536 U.S. 424, 438, 122 S. Ct. 2226, 2235, 1532 Ed. 2d 430, 943
(2002).

168 23 U.S.C. § 153.

a state’s promulgation of laws setting the drinking age
at 21, or on the enactment of a 55-mph speed limit.169

TEA-21 funded a series of highway safety programs.
Administered by NHTSA, these programs increased
state funding for activities designed to encourage, inter
alia, the use of seat belts170 and to prevent drinking and
driving. For example, economic incentives exist for
states that have enacted and are enforcing a law de-
claring that any person driving with a blood alcohol
concentration of 0.08 or more is guilty of a per se of-
fense of driving while intoxicated.171 As of January 2003,
17 states had set the blood alcohol concentration
threshold at 0.10 percent, while the remaining states
had set it at 0.08.172 Economic incentives also exist for
states promulgating repeat intoxicated driver laws173

and those adopting and implementing “effective pro-
grams to reduce traffic safety problems resulting from
individuals driving while under the influence of alco-
hol.”174 States that do not adopt either the open con-
tainer or repeat offender requirements must transfer a
specified percentage (initially 1.5 percent, and in 2002,
3 percent) to their Section 402 State and Community
Highway Safety grant program.175 Table 1 summarizes
the seven Highway Safety Incentive grant programs
established by TEA-21.

                                                          
169 23 U.S.C. § 158. See generally Speed Management Pro-

gram; MARGARET HINES, JUDICIAL ENFORCEMENT OF VARIABLE

SPEED LIMITS (NCHRP Legal Research Digest No. 47, 2002);
DANIEL GILBERT, NINA SINES & BRANDON BELL,
PHOTOGRAPHIC TRAFFIC LAW ENFORCEMENT (NCHRP Legal
Research Digest No. 36, 1996).

170 23 U.S.C. §§ 405, 406.
171 23 U.S.C. § 163. U.S. GEN. ACCOUNTING OFFICE,

HIGHWAY SAFETY: EFFECTIVENESS OF STATE .08 BLOOD

ALCOHOL LAWS (1999). Mich. Dep’t of State Police v. Sitz, 496
U.S. 444, 110 S. Ct. 2481, 110 L. Ed. 2d 412 (1990) (state sobri-
ety checkpoints are consistent with the Fourth Amendment).
Delaware v. Prouse, 440 U.S. 648, 99 S. Ct. 1391, 59 L. Ed. 2d
660 (1979) (stopping a motorist to check his driver’s license and
auto registration was improper under the Fourth Amendment,
and marijuana seized could not be introduced as evidence at
trial).

172 U.S. GOV’T ACCOUNTABILITY OFFICE, supra note 7, at 7.
173 23 U.S.C. § 164.
174 23 U.S.C. § 410.
175 U.S. GEN. ACCOUNTING OFFICE, supra note 172, at 13.
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TABLE 1—HIGHWAY SAFETY INCENTIVE GRANT PROGRAMS176

Incentive Category Title of Incentive Description
Section 157: Safety In-

centive Grants for the
Use of Seat Belts

Creates incentive grants to states to improve
seat belt use rates. A state may use these funds
for any highway safety or construction program.

Section 157: Safety In-
novative Grants for In-
creasing Seat-Belt Use
Rates

Provides that unallocated Section 157 incen-
tive funds be allocated to states to carry out
innovative projects to improve seat belt use.

Section 405: Occupant
Protection Incentive
Grant

Creates an incentive grant program to in-
crease seat belt and child safety seat use. A
state may use these funds only to implement
occupant protection programs.

Seat belt/occupant
protection incentives

Section 2003(b): Child
Passenger Protection
Education Grants

Creates a program designed to prevent deaths
and injuries to children, educate the public on
child restraints, and train personnel on child
restraint use.

Section 163: Safety In-
centives to Prevent the
Operation of Motor Vehi-
cles by Intoxicated Per-
sons

Provides grants to states that have enacted
and are enforcing laws stating that a person
with a blood alcohol concentration of 0.08 or
higher while operating a motor vehicle has
committed a per se driving-while-intoxicated
offense. A state may use these funds for any
highway safety or construction program.

Alcohol incentives

Section 410: Alcohol
Impaired Driving Coun-
termeasures

Revises an existing incentive program and
provides grants to states that adopt or demon-
strate specified programs or to states that meet
performance criteria showing reductions in fa-
talities involving alcohol-impaired drivers.

Data incentives Section 411: State
Highway Safety Data
Improvements

Provides incentive grants to states to improve
the timeliness, accuracy, completeness, uni-
formity, and accessibility of highway safety
data.

                                                          
176 Adapted from U.S. GOV’T ACCOUNTABILITY OFFICE, supra note 7, at 17; and U.S. GEN. ACCOUNTING OFFICE, supra note 1, at 6.
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The states established highway safety goals and ini-
tiated projects to achieve those goals, while NHTSA
provided advice, training, and technical assistance. For
example, federal grants are available for the develop-
ment of state traffic safety information systems177 and to
make state highway safety data improvements.178 TEA-
21 allocated about $2 billion to support state highway
safety programs for 5 years in the following ways:

• $729 million was provided for behavioral highway
safety programs under the core Section 402 State and
Community Highway Safety grants program;
• $936 million was provided under seven incentive pro-
grams (see Table 1), funds from two of which could be
used for behavioral highway safety programs or high-
way construction, of which the states allocated $789
million for behavioral programs and $147 million for
construction; and
• $361 million in penalty transfer programs (in FY 2001
and 2002) whereby funds were transferred from high-
way construction to highway safety programs for states
not passing laws prohibiting open container laws and
establishing specific penalties for individuals convicted
of repeat drinking and driving offenses.179

Chart 1180 reveals the subject matter allocation of
these funds.

                                                          
177 23 U.S.C. § 408.
178 23 U.S.C. § 411. U.S. GOV’T ACCOUNTABILITY OFFICE, su-

pra note 157.
179 U.S. GEN. ACCOUNTING OFFICE, supra note 172, at 10.

Open container laws were addressed in 65 Fed. Reg. 55532
(Aug. 24, 2000); 23 C.F.R. pt. 1270.

180 U.S. GEN. ACCOUNTING OFFICE, supra note 172, at 12;
U.S. GEN. ACCOUNTING OFFICE, supra note 165, at 16.
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MCSAP provides financial assistance to states to re-
duce accidents and hazardous materials incidents in-
volving CMVs. The program is designed to reduce motor
vehicle accidents, fatalities, and injuries. FHSA pro-
vides grants-in-aid up to 80 percent of the cost of en-
forcing federal and compatible state motor carrier
safety and hazardous materials requirements.181

MCSAP promotes the adoption and enforcement of uni-
form safety rules, regulations, and standards compati-
ble with the FMCSRs and FHMRs for interstate and
intrastate motor carriers and drivers.182 Some states
merely incorporate the federal requirements in their
statutes and regulations by reference, and enforce the
requirements through state DOTs, PUCs, and highway
patrol and municipal police officers.183

                                                          
181 RICHARD JONES, APPLICATION OF THE FOURTH

AMENDMENT TO THE INSPECTION OF COMMERCIAL MOTOR

VEHICLES AND DRIVERS (NCHRP Legal Research Digest No.
43, 2000).

182 23 U.S.C. § 402; 49 C.F.R. pts. 350, 355.
183 Pennsylvania is such a state. See http://www.dot.state.

pa.us/Internet/Bureaus/pdBOMO.nsf/infoRMCPAssistance?

An example of how the federal and state governments
cooperate in the area of motor vehicle safety is the CMV
data program. The FMCSA oversees two major initia-
tives to assist states in their reporting of CMV crash
information: (1) a commercial vehicle crash data im-
provement program; and (2) a data quality rating sys-
tem. Between 2002 and 2005, FMCSA issued almost
$21 million in discretionary grants to states to improve
their CMV crash data. The grant program requires
states to complete three activities: (1) establish a coor-
dinating committee of stakeholders to provide guidance
in developing traffic safety data; (2) conduct an assess-
ment of the existing system; and (3) develop a strategic
plan that prioritizes data needs and establishes goals.184

With the Volpe National Transportation Systems Cen-
ter, the FMCSA has also developed a State Safety Data
Quality map—a color-coded display that categorizes
data quality for each state—which encourages states to

                                                                                          
OpenForm.

184 U.S. GOV’T ACCOUNTABILITY OFFICE, supra note 3, at 8–9.

CHART 1 - USES OF STATE AND COMMUNITY GRANTS FUNDS, FY 1998-2002
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improve their safety data.185 One source summarized
the federal/state relationship on these issues as follows:

FMCSA works in partnership with states to reach com-
mercial motor vehicle safety goals. States are the gate-
keepers for the collection and reporting of commercial mo-
tor vehicle crash information. They receive crash reports
completed by law enforcement personnel in local jurisdic-
tions, compile them, and then submit crash reports to
FMCSA. At the federal level, FMCSA manages a data-
base which provides data that is used in rating motor car-
riers according to various safety indicators. Based on this
rating, motor carriers are selected for safety inspections
and reviews as part of FMCSA’s enforcement efforts.
While the data collected is primarily for federal use,
states use the information to assist overall crash safety
efforts and in setting commercial motor vehicle safety
goals for themselves.186

SAFETEA-LU reaffirms the duty of states to provide
U.S. DOT with “accurate, complete, and timely motor
carrier safety data,”187 and authorizes U.S. DOT to make
grants to states covering 80 percent of the cost of pro-
grams or activities designed “to improve the accuracy,
timeliness, and completeness of commercial motor vehi-
cle safety data reported to the Secretary.”188 FMCSA
compiles state data in its Motor Carrier Management
Information System (also known as SafeStat) to target
motor carriers for safety compliance audits. FMCSA
also trains state inspectors to conduct safety audits of
truck and bus companies. This federal–state partner-
ship results in approximately 3 million motor carrier
inspections, between 7,000 and 13,000 compliance re-
views, and over 19,000 new entrant safety audits.189

SAFETEA-LU also replaced the single-state registra-
tion system190 with a new Unified Carrier Registration
System, a central depository and clearinghouse of in-
formation on all foreign and domestic motor carriers,
private carriers, brokers, freight forwarders, and other
transportation providers.191 It includes information on

                                                          
185 U.S. GOV’T ACCOUNTABILITY OFFICE, supra note 157, at 5.
186 U.S. GOV’T ACCOUNTABILITY OFFICE, supra note 157, at 1–

2. U.S. GEN. ACCOUNTING OFFICE, supra note 165.
187 SAFETEA-LU sec. 4106, amending 49 U.S.C. § 31102.
188 SAFETEA-LU sec. 4128.
189 U. S. GOV’T ACCOUNTABILITY OFFICE, supra note 157, at

6–7.
190 49 U.S.C. § 14504.
191 On May 12, 2006, FMCSA announced the establishment

of a Board of Directors for the Unified Carrier Registration
Plan mandated by SAFETEA-LU. The Board will be responsi-
ble for issuing rules to govern the Unified Carrier Registration
(UCR) Agreement. The UCR Agreement will replace the Single
State Registration System (SSRS), which expires on January 1,
2007. The UCR Agreement will govern the collection of fees
paid by private and for-hire motor carriers, brokers, freight
forwarders, and leasing companies. Including private motor
carriers, brokers, freight forwarders, leasing companies, and
exempt for-hire motor carriers in the UCR Agreement will
lower the registration costs of for-hire motor carriers and en-
sure that SSRS states do not lose essential funding for safety

their motor carrier safety rating and compliance with
their financial responsibility requirements.192 It is an-
ticipated that the new system will require less paper-
work and be less costly than the single-state registra-
tion system it replaces.193

As an example of state implementation of the regis-
tration program, the State of New York implements the
program under the following guidelines:

All motor carriers authorized to engage in interstate
transportation of passengers or property as a common or
contract carrier by the Federal Highway Administration
(formerly the Interstate Commerce Commission) shall
register in the motor carrier's registration state for all
states of travel.

The "registration state" means the jurisdiction where the
registrant maintains its principal place of business. If the
applicant's principal place of business is located in a ju-
risdiction that is not a participating state, the applicant
shall apply for registration in the state in which the ap-
plicant will operate the largest number of motor vehicles
during the next registration year. If the motor carrier will
operate the largest number of vehicles in more than one
state, the applicant or registrant shall choose which par-
ticipating state will be the carrier's registration state.
Once the registration state is determined, this designa-
tion shall be effective until the registrant changes its
principal place of business.

The applicant shall file annually an application for regis-
tration of Federal Highway Administration regulated in-
terstate operations with the registration state only.194

Other states provide guidance as to how motor carri-
ers may comply with the federal registration system on
their Web sites.195 Some state PUCs have asked their
legislatures to grant them authority to administer the
new Unified Carrier Registration System.196

If an owner or operator of a CMV maintains its prin-
cipal place of business in a state, and that state con-
cludes the carrier is unfit to operate in intrastate com-
merce, the U.S. DOT shall prohibit the owner or
operator from operating in interstate commerce until
the state determines it is fit.197

We shall review FHWA regulation of the National
Network, and the motor vehicle size, length, and weight
restrictions below. But in addition to the NHTSA and
FMCSA oversight of motor vehicle safety, FHWA also
funds and oversees transportation safety projects. For
                                                                                          
services. Currently, 39 states participate in SSRS and use this
registration system to generate revenues to supplement state
general fund accounts and conduct safety-related activities.
http://testimony.ost.dot.gov/test/Capka1.htm.

192 SAFETEA-LU sec. 4304, amending 49 U.S.C. § 13908.
193 http://www.buses.org/government_affairs/

legislative___regulatory_affairs/1916.cfm.
194 http://www.dot.state.ny.us/ts/license.html#ssrs.
195 See, e.g., Kentucky Division of Motor Carrier’s Web site:

http://transportation.ky.gov/dmc/ssrs.htm#FHWAauthority.
196 See, e.g., Colorado Public Utilities Commission Web site:

http://www.dora.state.co.us/puc/about/AboutTrends.htm.
197 SAFETEA-LU sec. 4114, amending 49 U.S.C. § 31144.
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example, its Hazard Elimination program provides fi-
nancial support for construction of safety improvements
on public roads, surface transportation facilities, or bi-
cycle and pedestrian pathways or trails. States that
suffer penalty transfer requirements may use those
funds for safety construction projects under the Hazard
Elimination program.198 During FY 1998–2003, $579
million was authorized from the Highway Trust Fund
to subsidize up to 80 percent of state development and
implementation of programs to improve CMV safety
and enforce CMV regulations.199

Section 202 of the Motor Carrier Safety Improvement
Act of 1999 addresses requirements for state participa-
tion. It requires that the states adopt and carry out a
program of CMV licensing and ensuring driver fit-
ness.200 States are required to adopt regulations gov-
erning the fitness of CMV operators consistent with the
U.S. DOT standards,201 to issue a CDL only to individu-
als who pass written and driving tests for the operation
of a CMV that satisfy those minimum federal stan-
dards, and to have in effect and enforce blood alcohol
concentration prohibitions at least as stringent as those
adopted by U.S. DOT.202 Failure to comply results in a
withholding of federal funds.203 Here again, federal
funding and the threat of its loss for noncompliance
result in widespread state adoption of federal motor
vehicle standards. Failure requires DOT to withhold 5
percent of state transportation funding under 23 U.S.C.
§ 104 during the first fiscal year of noncompliance, and
10 percent thereafter.204 SAFETEA-LU also allocates
$880 million for the elimination of rail–highway grade
crossings in an effort to improve railroad efficiency and
reduce highway facilities.

2. Preemption of State Laws
The states have exerted their police powers over a

wide array of motor vehicle activities. For example, the
                                                          

198 U.S. GEN. ACCOUNTING OFFICE, supra note 1, at 8.
199 49 U.S.C. §§ 31103, 31104.
200 49 U.S.C. § 31311.
201 A state that enacts a law or regulation affecting CMV

safety must submit a copy to U.S. DOT immediately after its
enactment or issuance. 49 U.S.C. § 31141(b). If the U.S. DOT
Secretary determines it is not as stringent as that prescribed
by U.S. DOT, the state regulation may not be enforced. 49
U.S.C. § 31141(c)(3). Moreover, a state may not enforce a CMV
law or safety regulation that the U.S. DOT Secretary decides
may not be enforced. 49 U.S.C. § 31141(a). The state may,
however, petition for a waiver, which the Secretary may grant
if it is “consistent with the public interest and the safe opera-
tion of commercial motor vehicles.” 49 U.S.C. § 31141(d).

202 49 U.S.C. § 31311.
203 Sec. 203 of the Motor Carrier Safety Improvement Act of

1999 (State noncompliance). 49 U.S.C. § 31314. Sec. 221 of the
Motor Carrier Safety Improvement Act of 1999 provided for
state-to-state notification of violations data. 49 U.S.C. §
31111(c).

204 49 U.S.C. § 31314.

State of Minnesota authorizes its Commissioner of
Transportation to

[P]rescribe rules for the operation of motor carriers, in-
cluding their facilities; accounts; leasing of vehicles and
drivers; service; safe operation of vehicles; equipment,
parts, and accessories; hours of service of drivers; driver
qualifications; accident reporting; identification of vehi-
cles; installation of safety devices; inspection, repair, and
maintenance; and proper automatic speed regulators if, in
the opinion of the commissioner, there is a need for the
rules.205

Before Congress promulgated statutes addressing
motor vehicle size and weight restrictions, states regu-
lated these issues under their police powers.206 The
states were deemed to have a legitimate interest in
regulating the size and weight of vehicles in order to
protect their highways from unnecessary wear and tear
and to protect their citizens from the hazards of
safety.207 Federal acts are not deemed to supercede state
police power unless it was “the clear and manifest pur-
pose of Congress” to do so.208 However, such a “manifest
purpose” does not require explicit statutory language
preempting the state law. Various federal safety stat-
utes have been held to preempt inconsistent state law,
either explicitly or implicitly.

In recent decades, Congress has passed laws intrud-
ing upon the state police powers in the area of motor
vehicle law. We will discuss the substance of these re-
quirements below. But we address their preemption
here. Though highway safety is often described as fal-
ling within the police powers of the states, federal
regulation of interstate roads and highways has been
upheld under the Commerce Clause. In United States v.
Lopez, 209 the U.S. Supreme Court noted that the Com-
merce Clause conferred upon Congress the power to
“regulate the use of the channels of interstate com-
merce.” The power of the federal government under the
Commerce Clause is vast, and its preemptive force is
equally vast.210

                                                          
205 http://www.revisor.leg.state.mn.us/stats/221/031.html.
206 Lorrie Marcil, State Statutes That Exempt Favored Indus-

tries from Meeting Highway Weight Restrictions: Constitution-
ality Under the Equal Protection Clause, 1984 DUKE L. REV.
963 (1984).

207 See, e.g., Sproles v. Binford, 286 U.S. 374, 52 S. Ct. 581, 76
L. Ed. 1167 (1932); 52 S. Ct. 581, 76 L. Ed. 1167, Kassel v.
Consol. Freightways, 450 U.S. 662, 101 S. Ct. 1309, 67 L. Ed.
2d 580 (1981); J. Michael Ivens, Recent Development: Constitu-
tional Law—Commerce Clause—Validity of State Regulation of
Truck Lengths to Promote Highway Safety; Kassel v. Consoli-
dated Freightways Corp., 450 U.S. 662 (1981), 49 TENN. L.
REV. 389 (1982).

208 Jennifer Andrews, Saving Preemption: A Conflict Preemp-
tion Quandary Resolved in Geier v. American Honda Motor
Co., Inc., 32 TRANSP. L.J. 221, 229 (2005).

209 514 U.S. 549, 558 (1995).
210 “The power of the federal government to displace state law

in those areas in which Congress has the ability to legislate is
a potent one; it divests states of the ability to regulate in an
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The Supremacy Clause211 of the U.S. Constitution “in-
validates any state law that contradicts or interferes
with an Act of Congress.”212 Although state highway
regulation historically has fallen within the traditional
police powers of the states, three circumstances exist
under which state police power regulation of a matter of
local concern will be deemed preempted by federal law:
(1) Explicit preemption—where Congress explicitly pre-
empted the states;213 (2) Occupy the field—where the
scheme of federal regulation is so pervasive as to leave
no room for the states to supplement it;214 or (3) Same
purpose covered—where the object to be obtained by the
federal law and the character of the obligations imposed
by it reveal the same purpose as the state regulation.215

The second and third of these categories (i.e., field pre-
emption and conflict preemption) are instances of im-
plicit preemption.216

Sometimes, preemption is avoided via the technique
of “cooperative federalism,”217 whereby Congress offers
the states the choice of either implementing the federal
regulations or losing federal funding.218 Thus, under the
                                                                                          
area within the state’s domain.” Susan Stabile, Preemption of
State Law by Federal Law: A Task for Congress or the Courts?,
40 VILL. L. REV. 1, 88, 90 (1995).

211 Article VI of the Constitution (the Supremacy Clause)
provides:

This Constitution, and the Laws of the United States which

shall be made in Pursuance thereof; and all Treaties made, or

which shall be made, under the Authority of the United States,

shall be the supreme Law of the Land; and the Judges in every

State shall be bound thereby, any Thing in the Constitution or

Laws of any State to the Contrary notwithstanding….

U.S. CONST. art. VI.
212 Hayfield N. R. Co. v. Chicago & N.W. Transp. Co., 467

U.S. 622, 627; 104 S. Ct. 2610, 2614 (1984); 81 L. Ed. 2d 527,
533.

213 See Jones v. Rath Packing Co., 430 U.S. 519, 97 S. Ct.
1305, 51 L. Ed. 2d 604 (1977).

214 Fidelity Fed. Savings & Loan Ass’n v. de la Cuesta, 458
U.S. 141, 153, 102, S. Ct. 3014, 3022, 73 L. Ed. 2d 664, 675
(1982) (quoting Rice v. Santa Fe Elevator Corp., 331 U.S. 218
(1947)).

215 Pacific Gas & Elec. v. State Energy Res. Conservation
Comm’n, 461 U.S. 190, 204, 103 S. Ct. 1713, 1722, 75 L. Ed. 2d
752, 765 (1983).

216 Andrews, supra note 208, at 221, 228–29.
217 Some commentators have observed that cooperative feder-

alism is evolving into “interactive federalism,” whereby negoti-
ated compromises are resulting from informal give-and-take
federal/state relationships. With the promulgation of ISTEA,
regional MPOs were empowered to help coordinate regional
transportation, land use, and environmental issues. ROSS

NETHERTON, FEDERALISM AND THE INTERMODAL SURFACE

TRANSPORTATION EFFICIENCY ACT OF 1991 (NCHRP Legal
Research Digest No. 32, 1995); Dempsey, supra note 105 §§ 1-
13–1-14, 2-3–2-4, 2-25–2-26 (2004).

218 Craig Albert, Your Ad Goes Here: How the Highway Beau-
tification Act of 1965 Thwarts Highway Beautification, 48 KAN.
L. REV. 463, 520 (2000).

Spending Clause, Congress sometimes ties state com-
pliance with federal standards to funding.219 For exam-
ple, a state’s failure to adopt a seatbelt law results in a
loss of federal funds, but the state is not compelled to
adopt a seatbelt law. On the other hand, a state’s efforts
to limit truck size and weights have been deemed di-
rectly preempted by federal law promulgated under the
Commerce Clause.

The most obvious case for federal preemption exists
when Congress has expressly declared its intent to do
so, and it has legitimately exercised its authority under
the Commerce Clause.220 But Congress is rarely so pre-

                                                          
219 FHWA and other DOT administrations also have promul-

gated a wide variety of regulations and other legal obligations
contractually (through the Master Agreement and various
compliance statements), with the possibility of suspending or
terminating funds for noncompliance.

220 See, e.g., Barnett Bank of Marion County v. Nelson, 517
U.S. 25, 31, 116 S. Ct. 1103, 1108, 134 L. Ed. 2d 237, 244
(1996); Greenwood Trust Co. v. Commonwealth of Mass., 971
F.2d 818, 822 (1st Cir. 1992). See also Nat. Freight v. Larson,
760 F.2d 499 (3d Cir. 1985) (state statute imposing overall
truck trailer lengths conflicted with a federal statute, and was
therefore preempted under the Supremacy Clause).

Three broad areas have since been identified that Congress
may legitimately regulate:

1. Congress may regulate the use of the channels of interstate
commerce, See Heart of Atlanta Motel v. United States, 379
U.S. 241, 85 S. Ct. 348, 13 L. Ed. 2d 258 (1964);
2. Congress may regulate instrumentalities of interstate com-
merce, or persons or things in interstate commerce, even
though the concern arises from intrastate activities, See
Shreveport Rate Cases, 234 U.S. 342, 34 S. Ct. 833, 58 L. Ed.
1341 (1914); and
3. Congress may regulate those activities having a substantial
relation to, or substantial effect on, interstate commerce, See
NLRB v. Jones & Laughlin Steel Corp., 301 U.S. 1, 575 S. Ct.
615, 81 L. Ed. 893 (1937).

In English v. Gen. Elec. Co., 496 U.S. 72, 78, 110 S. Ct. 2270,
2275, 110 L. Ed. 2d 65, 74 (1990), the U.S. Supreme Court
observed:

Our cases have established that state law is pre-empted un-

der the Supremacy Clause, in three circumstances. First, Con-

gress can define explicitly the extent to which its enactments

pre-empt state law. Pre-emption fundamentally is a question of

congressional intent, and when Congress has made its intent

known through explicit statutory language, the courts' task is

an easy one.

Second, in the absence of explicit statutory language, state

law is pre-empted where it regulates conduct in a field that

Congress intended the Federal Government to occupy exclu-

sively. Such an intent may be inferred from a "scheme of federal

regulation…so pervasive as to make reasonable the inference

that Congress left no room for the States to supplement it," or

where an Act of Congress touches “a field in which federal inter-

est is so dominant that the federal system will be assumed to
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cise in demarking the jurisdictional lines between the
federal and state spheres. The form of preemption that
has generated the most litigation is where, under the
“dormant” Commerce Clause (or negative Commerce
Clause doctrine),221 a court holds that state action is
preempted. Under the judicially created dormant Com-
merce Clause analysis, preemption is appropriate
where (1) the federal scheme is “so pervasive as to make
reasonable the inference that Congress left no room for
the States to supplement it”;222 (2) the field of regulation
has a federal interest “so dominant that the federal sys-
tem [must] be assumed to preclude enforcement of state
laws on the same subject”;223 or (3) the prospect of a con-
flict between the federal and state regimes creates “a
serious danger of conflict with the administration of the
federal program.”224

With promulgation of the STAA, Congress sought to
impose uniformity of state length and width require-
ments on CMVs using the National Network. STAA

                                                                                          
preclude enforcement of state laws on the same subject." Al-

though this Court has not hesitated to draw an inference of field

pre-emption where it is supported by the federal statutory and

regulatory schemes, it has emphasized: "Where…the field which

Congress is said to have pre-empted" includes areas that have

"been traditionally occupied by the States," congressional intent

to supersede state laws must be ‘clear and manifest.’ "

Finally, state law is pre-empted to the extent that it actually

conflicts with federal law. Thus, the Court has found pre-

emption where it is impossible for a private party to comply

with both state and federal requirements, or where state law

"stands as an obstacle to the accomplishment and execution of

the full purposes and objectives of Congress."

Id. [citations omitted].
In order for Congress to preempt state activity under the

Commerce Clause, two requirements must be met: (1) there
must be a rational basis for Congress’s conclusion that the
activity has a substantial impact on interstate commerce; and
(2) the means chosen must be reasonably adapted to a consti-
tutional end. Hodel v. Va. Surface Min. & Recl. Ass’n, 452 U.S.
264, 101 S. Ct. 2352, 69 L. Ed. 2d 1 (1981). See Robert McFar-
land, The Preemption of Tort and Other Common Causes of
Action Against Air, Motor and Rail Carriers, 24 TRANSP. L.J.
155, 167 (1997).

221 In his concurring opinion in Amer. Trucking Ass’ns v.
Smith, 496 U.S. 167, 200, 110 S. Ct. 2323, 2343, 110 L. Ed. 2d
148, 174 (1990), (a case holding that a flat tax on interstate
commerce offended the Commerce Clause because it imposed a
greater burden on out-of-state vis-à-vis in-state motor carriers),
Justice Scalia described negative Commerce Clause jurispru-
dence as a “quagmire,” “arbitrary, conclusory, and irreconcili-
able with the constitutional text,” “inherently unpredictable,”
and “has only worsened with age.” Am. Trucking Ass’ns, 496
U.S. at 202–24 (Scalia, J., concurring).

222 Rice v. Santa Fe Elevator Corp., 331 U.S. 218, 230, 67 S.
Ct. 1146, 1152, 91 L. Ed. 1447, 1459 (1947).

223 Id.
224 Pennsylvania v. Nelson, 350 U.S. 497, 505, 76 S. Ct. 477,

482, 100 L. Ed. 640, 654 (1956).

preempted the states in two ways: (1) it preempted
state limitations on the size of vehicles using the Na-
tional Network; and (2) it preempted state restrictions
on federally approved vehicles’ use of, or access to, the
National Network.225 Much litigation has arisen under
STAA’s preemption provisions.

Before 1982, the Commonwealth of Pennsylvania
permitted the use of tractor–trailer combinations with
trailers up to 53 ft in length, but with an overall combi-
nation length of no more than 60 ft. STAA permitted
CMVs consisting of 48-ft semitrailers or 28-ft twin
trailers on the National Network, and prohibited states
from restricting CMV semitrailer and trailer lengths
that had previously been lawfully operated in the state.
Pennsylvania responded by passing legislation retain-
ing an overall length limit of 60 ft on semitrailer combi-
nations with trailers of more than 48 ft. In National
Freight v. Larson,226 the U.S. Court of Appeals for the
Third Circuit held that Pennsylvania’s overall length
restrictions (of 60 feet on semi-combinations with trail-
ers in excess of 48 feet on the National Network) con-
flicted with STAA, and could not be imposed on vehicles
using the National Network.227 The Third Circuit ob-
served, “In including within the federal statute a prohi-
bition against the use of overall length limitations,
Congress apparently desired to reduce the use of the
dangerous ‘short tractors’ that had been developed in
response to the various state overall length limitation
laws.”228

STAA also established a uniform width requirement
of 102 in., except for Hawaii. Pennsylvania’s effort to
impose a 96-in. width requirement failed in Continental
Can Co. v. Yerusalim.229 The Third Circuit held, “the
uniform width standard does apply, at least as a maxi-
mum width, to vehicles covered by the grandfather
clause.”230

The State of Connecticut attempted to ban tandem
trailers from all its highways (including those in the
National Network) in 1983. In United States v. Con-
necticut,231 a federal district court found that the state
statute directly conflicted with Section 411(c) of STAA,
which prohibited states from restricting tandem trail-
ers, and was therefore preempted under the Supremacy
Clause. Though the state challenged the constitution-
ality of STAA, the court found the statute was sup-
ported by a rational purpose—facilitating interstate
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trucking—and was therefore a proper exercise of fed-
eral power under the Commerce Clause.232

In 1983, the State of Florida passed a statute and
promulgated emergency rules: (1) vesting in the Florida
DOT the authority to designate the state primary sys-
tem highways to be included in the tandem truck net-
work; (2) granting to the department the power to des-
ignate which highways may be used by truck tractor-
semitrailer combinations that are longer than 55 ft; and
(3) restricting the days and hours of operation of tan-
dem trucks. In United States v. Florida,233 a federal dis-
trict court found all three provisions were preempted by
STAA and void under the Supremacy Clause. The court
found that STAA vests in the U.S. Secretary of Trans-
portation the power to designate which Federal-Aid
Primary Highways will constitute the tandem truck
network. STAA also prohibits the states from imposing
any restrictions on overall lengths of CMVs, and pro-
hibits the states from prohibiting CMV tractor trailer
combinations from the National Network.234

In order to protect the health and safety of its resi-
dents, in 1999, the New Jersey DOT issued regulations
seeking to reduce the number of large CMVs on non–
National Network roads. Under the regulations, a large
CMV with neither an origin nor destination in the state
was required to stay on the National Network routes
except to access terminals, food, fuel, or repairs. The
American Trucking Associations and a motor carrier
brought a Commerce Clause challenge against the New
Jersey regulation on grounds that intrastate trucking
companies were favored over interstate motor carriers.
But the regulation survived a summary judgment mo-
tion in American Trucking Associations v. Whitman,235

where the federal district court could find no facial dis-
criminatory purpose or effect. Said the court:

State regulation in the field of highway safety tradition-
ally is accorded great deference and the Supreme Court
often has articulated its reluctance to invalidate such
statutes. A strong presumption of validity is given to
highway safety regulations that do not discriminate on
their face or in effect. Challengers may overcome the pre-
sumption by showing that the purported safety benefits
are slight, problematic, or illusory. Absent such a show-
ing, the court should uphold uniform safety statutes.236

The preemption provisions of STAA have also reached
local restrictions on CMV operations. In New York State
Motor Truck Ass’n v. City of New York,237 a federal dis-
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Transp. v. Dole, 561 F. Supp. 1024 (N.D. Ga. 1983), a federal
district court concluded that regulations promulgated by the
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trict court struck down a city ordinance that sought to
restrict CMV length and use restrictions on certain In-
terstate highways flowing through it. Though the court
conceded that a local government could legitimately
exercise its police power to protect public safety on state
roads, it was prohibited by STAA from denying tandems
the use of Interstate highways and reasonable access
thereto. Nor could a state impose time of day curfews on
such vehicles.238 According to the court, “Congress’ pri-
mary objective in enacting the STAA was to relieve
commercial trucking operators of the burden inherent
in planning and operating a multi-state haul of tan-
dems through states with conflicting regulations of tan-
dem operations.”239 Moreover, FHWA was not author-
ized to allow, by regulatory fiat, that which the statute
prohibited. Said the judge, “even deferring to the Secre-
tary’s construction of § 411(d) as allowing her to require
FHWA approval of state tandem regulations, I am not
constrained to accord any weight to her conclusion that
these particular regulations do not violate the congres-
sional objectives behind the STAA.”240 He therefore en-
joined the city from implementing or enforcing its
regulations.241

Local restrictions fared better in New Hampshire Mo-
tor Transport Ass’n v. Town of Plaistow,242 which as-
sessed whether enforcement of a city zoning ordinance
that prohibited nuisances against CMVs was preempted
by federal legislation and the Commerce Clause of the
U.S. Constitution.243 The city issued a cease and desist
order limiting operations at a local trucking terminal as
follows:

6:00 a.m. to 9:00 p.m. No restrictions.

9:00 p.m. to 11:00
p.m.

Two trucks may arrive or
depart.

11:00 p.m. to 5:00
a.m.

No trucks may arrive or de-
part.

5:00 a.m. to 6:00 a.m. Three trucks may arrive or
depart.

Most of the traffic at the terminal came from I-495,
about 6 mi from the terminal. The First Circuit ob-
served that the STAA ("the Surface Act"), as amended
by the Tandem Truck Safety Act of 1984 ("the Tandem
Act"),244 establishes uniform, national standards gov-
erning the maximum size and weight of trucks and
trailers used in interstate commerce, and prohibits
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states from enacting or enforcing laws that restrict
trucks and trailers from operating on the National
Network.245 The court conceded that the restriction on
reasonable access to the National Network extends be-
yond the Interstate highways:

The "prohibition on denying access," 49 U.S.C. § 31114,
extends far beyond the operation of interstate highways
or federally funded state roads that are designated parts
of the national network. Local roads and other facilities
are also covered by the provision to the extent needed to
assure reasonable access to the national network. 23
C.F.R. § 658.19. The guarantee of reasonable access thus
has a formidable reach, extending to local regulatory
measures that operate miles away from any interstate or
national network highway.246

The First Circuit held that the statutory language
allowing a local government to impose “reasonable re-
strictions, based on safety considerations, on a truck
tractor–semitrailer combination in which the semi-
trailer has a length of not more than 28.5 feet” was not
limited to circumstances where the restrictions were
based on safety considerations, and could include rea-
sonable curfew restrictions predicated on residential
concerns about noise, odor, dust, and vibration. Al-
though three federal district courts had held to the con-
trary,247 the First Circuit held that although safety was
a paramount reason justifying a reasonable restriction
limiting access, “it is not the only reason permitted by
Congress.”248

In Plaistow, the First Circuit also rejected a challenge
to the city’s ordinance on grounds that it conflicted with
the “federal speedy-transport mandate” of the Hazard-
ous Materials Transportation Uniform Safety Act of
1990.249 The court distinguished its decision in National
Tank Truck Carriers, Inc. v. Burke,250 in which it struck
down a Rhode Island statewide prohibition of the
transportation of liquefied natural gas:

A general, state-wide restriction is obviously more vul-
nerable to attack both because its impact is likely to be
much greater and because it treats alike all situations re-
gardless of need or danger. Quite possibly a local restric-
tion might also unjustifiably interfere with hazardous
shipment movements, either standing alone or in combi-
nation with restrictions in other communities. But the
burden is upon those who attack the restriction is show
the impact.251

The court also concluded that the enforcement of the
ordinance did not conflict with the Noise Control Act of
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1972252 since the city was not regulating the decibel lev-
els of the trucks.253 In assessing whether the ordinance
ran afoul of the Commerce Clause itself, the First Cir-
cuit weighed the burden on interstate commerce
against the local benefit of the curfew. As to the burden,
the court characterized it as a curfew that “prevents
arrivals and departures at one terminal, at one location
in the state, during six late-night hours (from 11 p.m. to
5 a.m.) with lesser restrictions for three hours (from 5
a.m. to 6 a.m. and from 9 p.m. to 11 p.m.).” The benefit
was sparing local residents the nuisance imposed by
trucks operating in their community late at night. The
court found the ordinance akin to local traffic and
safety restrictions traditionally applied on a local level,
for which there is no alternative federal protection. The
burden on interstate commerce was not shown to out-
weigh the local benefits, and thus, the curfew withstood
the Commerce Clause preemption challenge.254

However, the City of Portsmouth’s ordinance at-
tempting to prohibit the continuous running of truck
engines and refrigeration units for more than 15 min-
utes at a truck stop 1 mi from I-95, was enjoined by a
federal district court in Hanscom’s Truck Stop v. City of
Portsmouth.255 The court found unpersuasive the city’s
argument that its ordinance did not restrict “access” to
the truck stop. The court found that the ordinance did
indeed restrict access because it effectively prohibited
most trucks from using the stop. In balancing the com-
peting interests of the local government and the truck
stop, the court found the facts distinguishable from
Plaistow, discussed above. Here, the truck stop had
been in operation for 30 years on a through truck route
within a mile of a noisy Interstate highway. The ordi-
nance’s 15-minute time limitation bore no relationship
to the need of trucks to refuel or be repaired, or for their
drivers to use the facility for resting. The ordinance was
enforced only at the truck stop, and at no other service
station on the highway. Hanscom’s was the only 24-
hour truck stop on 100 mi of an Interstate highway, and
therefore provided critical service for highway safety.256

As to the city’s interest in reducing noise and odor, the
judge concluded:

While an interest in controlling noise and odors by limit-
ing diesel engine operation may be within the police pow-
ers, the Ordinance, as adopted and enforced, is not a "rea-
sonable" restriction on access in light of all the evidence.
Of particular weight in my analysis is the potential im-
pact of the Ordinance on access to Hanscom's late-night
services or resting facilities during bad weather, and the
attendant highway safety risks. On balance, I find that
Hanscom's has demonstrated that the Ordinance is an
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unreasonable restriction, prohibited by 49 U.S.C. §
31114(a).257

The issue of federal preemption also has arisen in
products liability litigation.258 In Geier v. American
Honda Motor Co.,259 the U.S. Supreme Court was con-
fronted with conflicting provisions in the National Traf-
fic and Motor Vehicle Safety Act of 1966—one a pre-
emption provision, while the other was a savings
clause. The former provided: “Whenever a Federal mo-
tor vehicle safety standard…is in effect, no State or
political subdivision of a State shall have any author-
ity…to establish…any safety standard applicable to the
same aspect of performance…which is not identical to
the Federal standard.”260 The latter provided that “com-
pliance with” a federal safety standard “does not ex-
empt any person from any liability under the common
law.”261 In a close decision, the Supreme Court found
that although the explicit preemption provision did not
preclude the common law lawsuit, neither provision
precluded implicit conflict preemption.262 The Court
found that Congress intended to apply ordinary conflict
preemption where an actual conflict with federal objec-
tives arose.263 Applying ordinary conflict analysis, the
Court concluded that a state common law “no-airbag”
action was preempted since it would have been an ob-
stacle to the implementation of the Federal Motor Vehi-
cle Safety Standard regarding passive automobile re-
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straints.264 A number of law review articles have
criticized the majority’s decision in Geier.265

Other situations in which federal preemption has
arisen in a torts context include CMV tractor–trailer
design cases,266 seatbelt requirements,267 fuel content,268

and hazardous materials transportation.269

The issue of preemption also has arisen in the context
of state economic regulation of intrastate motor and bus
carriers. The Federal Aviation Administration Authori-
zation Act of 1994, in part, preempted state economic
regulation of intrastate trucking. The legislation in-
cluded a savings clause preserving state regulation of
certain functions (including safety regulation) to the
“authority of a State,”270 while other clauses conferred it
to the “authority of a State or a political subdivision of a
State.”271 The U.S. Supreme Court addressed the pre-
emption issue head in City of Columbus v. Ours Garage
and Wrecker Service,272 a case in which a tow-truck op-
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erator and its trade association sought an injunction
against a municipality’s tow-truck regulations on
grounds of preemption.273 The Supreme Court concluded
that the statute did not manifest a clear intent that
Congress sought to supplant local authority over the
traditional state function of highway safety.274 Con-
gress’s purpose in promulgating this statute was to en-
sure that federal preemption of state motor carrier eco-
nomic regulation did not interfere with “the preexisting
and traditional state police power over safety.”275 That
power includes the discretion of a state to subdelegate
motor vehicle safety regulation to local governments.276

Nevertheless, where local safety regulation conflicts
directly with a federal safety statute, the local law is
preempted.277

In the Bus Regulatory Reform Act of 1982 (the Bus
Act), partial preemption of state licensing and market
entry regulations also led to a series of notable lawsuits,
which pitted newer bus companies, seeking competitive
access to expanding passenger markets, in litigation
against state regulatory agencies and established bus
companies whose lucrative intrastate bus routes had
been protected from competition by restrictive state
entry standards and procedures.278 These lawsuits
showcased the success enjoyed by these upstart bus
companies in using the Bus Act’s preemptive provisions
as a wedge to pry open the “closed door” of state regula-
tory barriers to competitive entry in the bus industry.
They also involved interesting questions about the in-
terplay of federal and state powers and procedures for
adjudicating disputes over intrastate bus operations by
interstate common carriers, in which the primary juris-
diction of the former ICC, and its use of “declaratory
orders,” ultimately prevailed over contrary state ad-
ministrative factfinding. 
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In Funbus Systems v. California PUC,279 the Ninth
Circuit addressed the preemptive provisions of the Bus
Act in a case involving an intrastate airport shuttle
service from Los Angeles International Airport to vari-
ous points in Orange County, California. The issue be-
fore the court was whether the ICC could issue certifi-
cates authorizing intrastate service wholly independent
of interstate service. The salient provision of the Bus
Act provided that the ICC “shall issue a certificate…
authorizing…regular-route transportation entirely in
one state as a motor common carrier of passengers if
such transportation is to be provided on a route over
which the carrier has been granted authority…to pro-
vide interstate transportation of passengers.”280  The
court agreed with the petitioner and the California PUC
that if the “Congress had intended to preempt state
authority to regulate purely intrastate operations, it
would have said so.”281 Noting that the U.S. Supreme
Court has held that “the historic police powers of the
State were not to be superceded by the Federal Act un-
less that was the clear and manifest purpose of Con-
gress,”282 the Ninth Circuit concluded that the statutory
language quoted above was not explicit preemptive lan-
guage, and therefore turned to the legislative history of
the Bus Act to ascertain intent.283 In order for the ICC
to issue intrastate authority, there had to be actual,
bona fide, interstate services over the route.

In Funbus, the Court observed that the Bus Act was
not intended to effectuate total deregulation and com-
plete preemption of state authority over the bus indus-
try, but instead was a case-by-case preemption promul-
gated as a compromise between the interests of the
industry and the interests of the state.284 The Court con-
cluded that there had to be a nexus between a carrier’s
interstate and intrastate operations in order for the ICC
to legitimately exercise jurisdiction over the intrastate
operations,285 and the ICC abused its discretion in at-
tempting to confer instrastate operating authority to
Funbus disconnected to its interstate operations.286

After the Funbus decision, Congress added a provi-
sion to the Interstate Commerce Act limiting a carrier’s
intrastate operations over a certificated interstate route
to those circumstances where “the carrier provides
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regularly scheduled interstate transportation service on
the route.”287 Interpreting this provision, the Tenth Cir-
cuit, in Airporter of Colorado v. Interstate Commerce
Commission,288 concluded that the ICC had failed to
assess whether a bus company to which intrastate
authority had been granted was operating over a route
that actually, substantially, and in a bona fide way in-
volved interstate operations by it.289

State courts are split on the issue of whether the ICC
has primary jurisdiction to first determine whether
there is a bona fide relationship between the intrastate
authority and interstate operations under the Bus Act
and its amendments. The Missouri Supreme Court con-
cluded the issue had to be first determined by the
ICC.290 With the sunset of the ICC, these responsibilities
were transferred to the FMCSA. In a recent decision
upholding the jurisdiction of its PUC to exert jurisdic-
tion over the issue, the Colorado Supreme Court sum-
marized the law as follows:

[I]t is well settled that intrastate transportation of pas-
sengers under an FMCSA certificate is only authorized if
the interstate transportation of passengers meets certain
criteria. Specifically, the “interstate traffic ‘must be a
regularly scheduled service, it must be actual, it must be
bona fide and involve service in more than one State, and
it must be substantia.’” While the interstate and intra-
state services need not be identical or offered in the same
vehicle, the mere holding out to perform interstate trans-
portation services on a particular route is not enough to
support intrastate transportation on that route. Rather,
“the interstate traffic must be substantial in relation to
the interstate traffic in that same operation.”291

We now turn to a discussion of the federal size,
weight, and route restrictions that were at issue in sev-
eral of the preemption decisions discussed above.

F. SAFETY REGULATION—MOTOR VEHICLE,
HIGHWAY, AND ROUTING REQUIREMENTS

1. Vehicle Route and Size Restrictions

a. The National Network of Highways

Under its regulations, FHWA is obliged to “provide a
safe and efficient National Network of highways that
can safely and efficiently accommodate the large vehi-
cles authorized by the STAA. This network includes the
Interstate system plus other qualifying Federal-Aid
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Primary System Highways.”292 Federal regulation ap-
plies to the National Network and reasonable access
thereto. It does not, however, apply to other highways,
where the states may impose size and weight limits, so
long as they do not restrict reasonable access to the
National Network.293 Sometimes states use other termi-
nology for their National Network highways. New York,
for example, identifies them as “Qualifying Highways,”
and state roads that can be used by STAA vehicles294 not
on the National Network are known as “Access High-
ways.”295

Federal vehicular size and length standards prevail
on the National Network of highways.296 The National
Network of highways was established by the Tandem
Truck Safety Act of 1984, and is available to vehicles
authorized by the STAA.297 Consisting of about 200,000
mi of highways,298 the National Network includes the
Interstate Highway System299 plus other qualifying
Federal-Aid Primary System highways. Routes on the
National Network and to and from terminals must be
available to large, tandem trucks. States may apply
their size and weight limits to other highways except
where they would deny reasonable access300 to the Na-
tional Network.301 The following criteria govern designa-
tion of highways as parts of the National Network:

• The route is a geometrically typical component of the
Federal-Aid Primary System, linking major cities and
densely developed areas of the state;
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vehicle combination: 53 ft trailers with a 41 ft kingpin dis-
tance, available at http://www.dot.state.ny.us/traffic/

desig_hwy.html.
295 http://www.dot.state.ny.us/traffic/desig_hwy.html.
296 The National Network is the network of highways of each

state on which vehicles are authorized to operate under the
Surface Transportation Assistance Act of 1982. It includes the
Interstate system, except those portions excepted under 23
C.F.R. §§ 653.11(d), or 658.11(f). 23 C.F.R. pt. 658 app. A. 67
Fed. Reg. 48,821 (July 26, 2002).

297 23 C.F.R. pt. 658; 49 C.F.R. pt. 658.
298 23 C.F.R. § 658.3. The Interstate Highway System and the

Federal-Aid Primary System are described in 23 U.S.C. §§
103(b), 139(a). The National Network criteria are set forth in
23 C.F.R. § 658.9.

299 Interstate highways are those designed to connect the na-
tion’s “principal metropolitan areas, cities and industrial cen-
ters” and “serve the national defense.” 23 U.S.C. § 103.

300 Reasonable access is defined in 23 C.F.R. § 658.19.
301 23 C.F.R. §§ 658.7, 658.21, and pt. 658 app. A.
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• The route is of high volume, used extensively by large
vehicles in interstate commerce;
• The route has no restrictions precluding the use of
conventional combination vehicles;
• The route can support safe operations considering
sight distance, severity and length of grades, width,
curvature, bridge clearances and load limits, traffic vol-
umes, and vehicular mix;
• The lanes are 12 ft or wider or otherwise consistent
with highway safety; and
• The route has no unusual characteristics creating
safety problems.302

States typically post designated routes for Class I,
Class II, and Class III vehicles303 and vehicle weight
limits304 on their Internet Web sites. FHWA rules on all
proposed additions or deletions to the National Net-
work.305 FHWA has acknowledged the concern that “the
fact that Federal weight law applies only to Interstate
highways, with Federal size laws applying on the Na-
tional Network (NN), has resulted in an unintended
diversion of overweight violators onto non-Interstate
and often non-NN State and local highways.”306

Table 2 summarizes the federal size restrictions on
CMVs operating on the National Network.

                                                          
302 23 C.F.R. § 658.9.
303 See, e.g., Illinois’ routes available at http://www.dot.state.

il.us/road/destruckroute.html. Illinois state roads where permit
loads are restricted due to dimensional restrictions, closed
bridges, http://www.dot.state.il.us/road/nopermits.pdf.

304 See, e.g., Nebraska’s vehicle weight limits, depending on
the number of axels, http://www.dor.state.ne.us/intermodal/
pdfs/weights.pdf.

305 23 C.F.R. § 658.11.
306 67 Fed. Reg. 48,821, 23 C.F.R. pt. 657 (July 26, 2002) (ci-

tations omitted).
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TABLE 2—FEDERAL COMMERCIAL VEHICLE SIZE LIMITS
ON THE NATIONAL NETWORK307

Overall
vehicle
length

No federal length limit is imposed on most truck
tractor–semitrailers’ operation on the National Network

Exception: On the National Network, combination vehicles
(truck tractor plus semitrailer or trailer) designed and used
specifically to carry automobiles or boats in specially designed
racks may not exceed a maximum overall vehicle length of
65 ft, or 75 ft, depending on the type of connection between
the tractor and trailer.

Trailer
length

Federal law provides that no state may impose a length limitation
of less than 48 ft (or longer if provided for by grandfather
rights) on a semitrailer operating in any truck tractor–semitrailer
combination on the National Network. (Note: A state may permit longer trailers to
operate on its National Network highways.)

Similarly, federal law provides that no state may impose a length
limitation of less than 28 ft on a semitrailer or trailer operating
in a truck tractor-semitrailer–trailer (twin-trailer) combination on
the National Network.

Vehicle
width

On the National Network, no state may impose a width limitation
of more or less than 102 in. Safety devices (e.g., mirrors,
handholds) necessary for the safe and efficient operation of motor
vehicles may not be included in the calculation of width.

Vehicle
height

No federal vehicle height is imposed. State standards range from 13.6 ft to 14.6 ft.

                                                          
307 www.ops.fhwa.dot.gov/freight/sw/overview.
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b. Federal Weight Restrictions

The federal government did not impose truck size and
weight restrictions until 1956, when a maximum
grossweight limit of 73,280 lb (along with maximum
weights of 18,000 lb on single axles and 32,000 lb on
tandem axles) was imposed on vehicles operating on the
Interstate Highway System; states had theretofore
regulated sizes and weights of vehicles. Higher state
restrictions were grandfathered in by the 1956 legisla-
tion. The federal maximum vehicle width was set at 96
in. Congress increased gross weight and axle weight
limits in 1975, and in 1982, required that states adopt
federal weight limits on Interstate highways and allow
vehicles with specified minimum dimensions on the
National Network, including tractor-semitrailer combi-
nations with 48-ft long semitrailers, and twin-trailer
combinations with trailers up to 28 ft.308 However, un-
der the grandfather clause, 14 states elected to retain
their preexisting size and weight requirements, and
therefore can exceed federal axle weight or gross weight
limits without federal permits; for divisible loads, 30
states also permit exceptions to the Interstate system
axle load or gross weight limits. 309

Today, FHWA weight limitations apply to the Inter-
state highways and reasonable access thereto. The
maximum gross weight per vehicle is 80,000 lb unless
lower gross weight is dictated by the Bridge Gross
Weight Formula specified in the regulations, depending
on the number and spacing of the axle.310 The maximum
gross weight per axle is 20,000 lb, and on tandem axles
is 34,000 lb.311 States also may not limit tire loads to less
than 500 lb per inch of tire width, nor may they limit
steering axle weights to the lesser of 20,000 lb or the
axle weight established by the manufacturer.312 A state
that imposes weight restrictions different from the fed-
eral restrictions risks losing its entire National High-
way System funds.313

c. Federal Length Restrictions

FHWA has established minimum length provisions
that prohibit the states from imposing the following
length limitations for vehicles on the National Network:

• 48 ft on a semitrailer operating in a truck tractor–
semitrailer combination;

                                                          
308 U.S. DEP’T OF TRANSP., COMPREHENSIVE TRUCK SIZE &

WEIGHT STUDY (Aug. 2000), http://www.fhwa.dot.gov/reports/

tswstudy/Vol2-Chapter1.pdf.
309 U.S. DEP’T OF TRANSP., COMPREHENSIVE TRUCK SIZE AND

WEIGHT STUDY I-16 (Aug. 2000), available at
http://www.fhwa.dot.gov/policy/otps/truck/finalreport.htm.

310 See 23 C.F.R. § 658.17(e) for the Bridge Gross Weight
Formula.

311 23 C.F.R. § 658.17(c)(d).
312 23 C.F.R. § 658.17(f).
313 23 U.S.C. § 127(a); 23 C.F.R. § 658.21.

• 28 ft on any semitrailer or trailer operating in a truck
tractor–semitrailer–truck combination; and
• Any overall length limitations on commercial vehicles
operating in truck tractor–semitrailer or truck tractor–
semitrailer–trailer combinations.314

States are also prohibited from prohibiting CMVs op-
erating in truck tractor–semitrailer–trailer combina-
tions. Trucks having a length up to 65 ft engaging in
lawful operation as of December 1, 1982, were grandfa-
thered.315 Specific rules have been promulgated for vari-
ous types of specialized vehicular equipment, including
automobile transporters, boat transporters, truck–trac-
tor semitrailer–semitrailer combination vehicles, maxi-
cube vehicles, beverage semitrailers, and munitions
carriers using dromedary equipment.316

d. Federal Width Restrictions

FHWA regulations also prohibit minimum CMV
width limitation of more or less than 102 in.317 However,
a state may grant special use permits, or allow certain
larger recreational vehicles without a special use per-
mit.318 Certain fixtures on the vehicle (e.g., bumpers,
mirrors, aerodynamic devices) are to be excluded in
calculating length or width compliance.319 However,
such fixtures may not extend more than 3 in. beyond
the sides of a CMV.320 A state that subjects vehicles to
size standards different from the federal standards may
be subject to a civil action in federal court for injunctive
relief.321

e. State Size and Weight Restrictions

Size and weight restrictions constitute an integral
part of CMV safety oversight.322 FHWA regulations pre-
scribe requirements for vehicle size and weight restric-
tions on Federal-aid highways, requiring an annual
certification by the state.323 States are obliged to enforce

                                                          
314 23 C.F.R. § 658.13.
315 23 C.F.R. § 658.13.
316 23 C.F.R. § 658.13(e).
317 23 C.F.R. § 658.15(a). A statutory exception of 108 in. ex-

ists for Hawaii under STAA § 416(a).
318 23 C.F.R. § 658.15(c). These rules were amended in 2004

to remove recreational vehicles from consideration as CMVs,
allowing the states the discretion to regulate their width and
allow them to be exempt from any over-width permit require-
ments. 69 Fed. Reg. 11,994 (Mar. 12, 2004).

319 23 C.F.R. § 658.16.
320 A proposal to extend the width exclusive devices to 4 in. so

as to harmonize the rules with Canada and Mexico was re-
jected in 2004. 69 Fed. Reg. 62,426 (Oct. 26, 2004).

321 49 U.S.C. § 31115.
322 67 Fed. Reg. 48,821 (July 26, 2002). WATSON ARNOLD,

TRIAL STRATEGY AND TECHNIQUES IN ENFORCING LAWS

RELATING TO TRUCK WEIGHTS AND SIZES (NCHRP Research
Results Digest No. 154, 1986).

323 23 U.S.C. § 141; 23 C.F.R. § 657.1. Truck Size and Weight,
Length, Width, and Weight Limitations, 23 U.S.C. §§ 127, 315;
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vehicle size and weight restrictions to ensure that vehi-
cles using Federal-aid highways do not exceed the lim-
its designed to prevent premature deterioration of the
pavement and structures and provide a safe driving
environment.324 SAFETEA-LU expands state flexibility
in the use of highway grants to allow enforcement of
CMV size and weight restrictions at locations other
than fixed weight facilities, such as at steep grades or
mountainous terrains or at ports.325 Each state plan
must describe the procedures, resources, and facilities it
intends to dedicate to enforcement of the size and
weight restrictions. The state plan shall address the
following areas:

• Facilities and resources. The state program shall in-
clude at least two of the following—fixed platform
scales, portable wheel weigher scales, semiportable or
ramp scales, or weigh-in-motion (WIM) equipment; if
more than one agency has weight enforcement respon-
sibility, the lead agency must be designated;
• Practices and procedures. The plan of operation and
its geographic coverage and hours of operation must be
designated generally. Policies and practices with re-
spect to overweight violators, penalties, and special
permits for overweight vehicles must be included; and
• Updating. The state plan should be modified based on
experience and new developments in the enforcement
program.326

Each state must submit its enforcement plan or its
annual update to the FHWA Office of Motor Carriers
annually. The state will be advised of any deficiencies
in and necessary changes to the plan by FHWA.327 Each
state must also annually certify to FHWA that it is en-
forcing all state laws relevant to maximum size and
weight restrictions.328 Should a state fail to provide such
certification, or should the U.S. DOT Secretary conclude
that the state is not adequately enforcing its size and
weight laws, federal highway funds to the state shall be
reduced by 10 percent.329 Table 3 reveals the similarities
and differences in federal and state truck size and
weight limits:

                                                                                          
23 C.F.R. pts. 657, 658; 49 U.S.C. §§ 31111, 31112, 31114; 49
C.F.R. § 1.48(b)(19). See http://ops.fhwa.dot.gov/
freight/size_weight.htm.

324 23 C.F.R. § 637.5.
325 SAFETEA-LU sec. 4106, amending 49 U.S.C. § 31102. It

also allows federal grants to states that share land borders
with another country to carry out border CMV safety programs
and related enforcement activities and projects.  SAFETEA-LU
sec. 4110, amending 49 U.S.C. § 31107.

326 23 C.F.R. § 657.9.
327 23 C.F.R. § 657.11.
328 23 C.F.R. § 657.13.
329 23 C.F.R. § 657.19. The procedures for reduction of funds

are set forth in 23 C.F.R. § 657.21.
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TABLE 3—TRUCK SIZE AND WEIGHT LIMITS SPECIFIED IN LAW330

AREA FEDERAL
LAW

STATE
LAW

VEHICLE WEIGHT LIMITS
Number of Tires
Tire Load Limit
Load Distribution Between Tires
Load Limits by Axle Type
Load Distribution Between Axles in a Group
Suspensions
Lift Axles
Gross Vehicular Weight (GVW) Bridge Formula
GVW Cap

No
No
No
Yes
No
No
No
Yes
Yes

Some
Some
No
All
Some
No
No
All
All

VEHICLE DIMENSION LIMITS
Height
Width
Single Unit Length
Semitrailer Length
Trailer Length
Combination Length

No
Yes
No
Yes
Yes
Yes

All
All
All
All
All
Some

VEHICLE SPECIFICATIONS
Configurations
Body Type

No
No

Some
No

EQUIPMENT SPECIFICATION
Safety-Related Hitching
Safety-Related Weight Distribution
Safety-Related Power/Weight
Kingpin
Hitching

Yes
No
No
No
No

No
Some
Some

   Many
   No

                                                          
330 Adapted from U.S. DEP’T OF TRANSP., COMPREHENSIVE TRUCK SIZE AND WEIGHT STUDY, tbl. 1-5 (2000) available at

http://www.fhwa.dot.gov/reports/tswstudy.
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Several states have aligned their CMV size and
weight permitting procedures to facilitate through
transportation of non-reducible loads. Thus, 12 western
and Sunbelt states331 have adopted a common permit,
allowing a motor vehicle permitted in any of the 12
states to move on through them all.332 California is not a
part of this consortium of states, and has its own size
and weight and permitting requirements.333

2. Mexican Vehicles, Carriers, and Drivers
With the exception of cross-border transportation of

passengers in charter and tour bus service, prior to con-
clusion of the North American Free Trade Agreement
(NAFTA), operations of Mexican motor vehicles were
limited to the commercial zones (a zone extending from
3 to 20 mi of a city’s limits, depending upon population)
of U.S. border communities. In the commercial zone,
Mexican carriers would deliver trailers to U.S.-based,

                                                          
331 Ariz., Colo., Idaho, La., Mont., Nev., N.M., Okla., Or.,

Tex., Utah, and Wash.
332 See http://www.wsdot.wa.gov/commercialvehicle/pdf/

Permit_Brochure.pdf.
333 The following is a list of requirements for legal, unpermit-

ted vehicles to operate in California.
Width—The maximum allowable vehicle width is 102 in.

(some exceptions apply).
Height—The maximum allowable vehicle height is 14 ft.
Length (California Legal)—The maximum allowable lengths

for vehicles that can travel throughout California are as follows
(some exceptions apply):

• Single vehicle length is 40 ft.
• Combination length is 65 ft.
• Trailer length is not specified.
• KPRA (kingpin-to-rear-axle) is 40 ft maximum.
• Doubles—75 ft for combination of vehicles consisting of a
truck tractor and two trailers, provided neither trailer length
exceeds 28 ft, 6 in.
• Doubles—65 ft for combination of vehicles consisting of a
truck tractor and two trailers, if one trailer length exceeds
28 ft, 6 in.

Length (STAA)—The maximum allowable lengths for vehi-
cles that are limited to the National Network and Terminal
Access routes are as follows:
• Combination length is unlimited.
• Maximum trailer length is 53 ft.
• KPRA is unlimited if trailer is no more than 48 ft.
• KPRA is 40 ft maximum if trailer is more than 48 ft.
• Doubles—unlimited length for combination of vehicles con-
sisting of a truck tractor and two trailers, but neither trailer
length can exceed 28 ft, 6 in.

Weight—The maximum allowable lengths are as follows:
• Gross combination weight is 80,000 lb.
• Single-axle weight is 20,000 lb.
• Maximum weight on a tandem axle with a 4-ft spread is
34,000 lb.
http://www.dot.ca.gov/hq/traffops/trucks/trucksize/ops-
guide/legalsize.htm.

long-haul trucks, which slowed the movement of goods
and increased the cost. These limitations applied to
Mexican common carriers and private carriers and to
carriers of both regulated and exempt commodities.
Prior to NAFTA, U.S. carriers were barred totally from
operating in Mexico, even though Mexican carriers
were able to operate within U.S. commercial zones.

Under the terms of NAFTA, which became effective
in January 1994, most restrictions against Mexican
carriers operating in the United States were to have
been phased out in the 1990s. Under NAFTA, beginning
December 18, 1995, Mexican trucking companies were
to have been allowed to obtain licenses to perform cross-
border operations into the four U.S. border states (i.e.,
California, Arizona, New Mexico, and Texas), and U.S.
carriers were to have been allowed entry into the six
northern border states of Mexico. On January 1, 2000,
NAFTA provided for cross-border access for Mexican
carriers, in foreign commerce only, throughout the
United States, and for U.S. carriers throughout Mexico.

Foreign ownership restrictions were also to be lifted
under NAFTA. Under it, on December 18, 1995, Mexi-
can investors were to be permitted to invest in 100 per-
cent of a U.S. carrier providing international service,
while U.S. investors were allowed to invest up to 49
percent in Mexican carriers. On January 1, 2001, the
percentage increased to 51 percent; complete ownership
is to be permitted in 2004.334

The provisions allowing Canadian carriers, vehicles,
and drivers were dutifully implemented by the United
States. Canada has a truck inspection program similar
to that of the United States. But on December 17, 1995,
only 1 day before the U.S.–Mexican border was sched-
uled to open, President Clinton issued a safety procla-
mation for unilaterally closing the border to Mexican
trucks beyond the commercial zones, thereby failing to
implement NAFTA. The Mexican government re-
sponded by placing a similar restriction on U.S. vehi-
cles.

President Clinton’s suspension of implementation of
NAFTA led the Mexican government to file a formal
complaint in 1998 requesting arbitration under the
treaty’s dispute resolution provisions. The Mexicans
alleged protectionism. The U.S. counterclaimed, accus-
ing Mexico of improper retaliation by sealing off its bor-
ders to U.S. carriers. The process was to take 6 years to
run its course.

While the arbitration panel was being formed, Con-
gress passed the Motor Carrier Safety Improvement Act
of 1999, which created the FMCSA within U.S. DOT
and increased the penalties for Mexican carriers oper-
ating outside the commercial zones. Under the Act, for-
eign domiciled carriers must carry a copy of their regis-
tration, and if a vehicle operates beyond the scope of its
registration, it may be placed out of service; the carrier

                                                          
334 Eric Benton, Update on Mexican Trucking Before the An-

nual Meeting of the Transportation Lawyers Association (May
13, 2000).
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is liable for a civil penalty and, depending on whether
the violation is intentional, may be suspended from op-
erating anywhere in the United States for a period of
time.

On February 6, 2001, the five-member arbitration
panel unanimously concluded that the U.S. decision to
block Mexican trucks from entering the United States
was in breach of the NAFTA agreement, as was its re-
fusal to allow Mexican companies to invest in U.S. in-
ternational cargo companies. It gave the United States
30 days to conclude a plan identifying a timetable and
action steps the U.S. will take or face possible sanc-
tions.335 If negotiations to implement NAFTA were un-
successful, Mexico had the right to levy compensatory
duties equal to the economic damage it incurred as a
result of a closed border since 1995, which some esti-
mate to be around $200 billion.336 President George W.
Bush promised to implement the arbitration decision
expeditiously. As Governor of Texas, Mr. Bush had
signed a letter with the governors of Arizona, Califor-
nia, and New Mexico, insisting, “This transborder
trucking delay robs the entire U.S.–Mexico border re-
gion of the full economic benefits that NAFTA prom-
ises.”337 

Mexican drivers typically drive 20 hours per day in
Mexico. When they crossed the border, they would be
subjected to the 10-hour safety requirements of U.S.
drivers. However, they would not be subject to U.S. la-
bor laws, such as minimum wage requirements.338 There
is also some concern about the ability of the United
States to police Mexican vehicles to assure they meet
U.S. safety standards. Border crossings are notoriously
understaffed. The U.S. DOT Inspector General found
that, although the number of federal border inspectors
increased to 60 from 40 in 2000, and 7 in 1995, an addi-
tional 126 inspectors are needed.339 For example, Cali-
fornia gave full safety inspections to only 2 percent of
the 920,000 short-haul trucks that entered from Mexico
in 2000.340 In 1999, the Texas Department of Public
Safety inspected only about 1 percent of the trucks
crossing the U.S.–Mexico border; half the Mexican
trucks were turned away for safety and other viola-
tions.341

Though the U.S. DOT inspected fewer than 1 percent
of Mexican trucks in 2000, it estimated that 35 percent
                                                          

335 Alexandra Walker, No Easy Solutions to Mexican Truck
Safety Issues, STATES NEWS SERVICE (Feb. 22, 2001).

336 Daniel McCosh, Mexico Talk Trucks, J. COM. (Mar. 22,
2001).

337 Steven Greenhouse, Bush to Open Country to Mexican
Truckers, N.Y. TIMES, Feb. 7, 2001, at A12.

338 Robert Collier, Long-Distance Haulers are Headed into
U.S. Once Bush Opens Borders, S.F. CHRON., Mar. 4, 2001, at
A1.

339 Mexico’s Truckers Detoured By Legal, Safety Barriers,
TULSA WORLD, Mar. 4, 2001.

340 Collier, supra note 338, at A1.
341 Charlene Oldham, U.S. Aid Sought for Truck Inspections,

DALLAS MORNING NEWS, Mar. 6, 2001, at 1D.

of Mexican trucks were put out of service due to signifi-
cant safety violations, compared to a national average
of 25 percent.342 But these statistics have improved.
More than 40 percent of Mexican trucks that were in-
spected were taken out of service in 1997–98, compared
with 25 percent for U.S. trucks and 17 percent for Ca-
nadian trucks. In 1995, 54 percent of Mexican trucks
were pulled out of service.343 

By 2001, some 184 Mexican trucking companies had
applied to transport goods in the United States.344 Ap-
plications from 190,000 trucks were waiting to be proc-
essed.345 But several safety issues required resolution:

• Road sign standardization;
• Drug and alcohol testing procedures;
• Medical examinations;
• Safety inspection and inspector training standards;
and
• Database of Mexican trucking companies.346

                                                          
342 TULSA WORLD, supra note 339; Unions Aim to Block

Trucks, USA TODAY, Mar. 13, 2001, at 11A.
343 Brendon Case, Mexican Truckers Challenge Image,

DALLAS MORNING NEWS, Mar. 7, 2001, at 1D.
344 Ciro Rodriguez, Safety on the NAFTA Superhighway

(Congressional Press Release, Feb. 17, 2001).
345 Diane Lindquist, Driving Controversy: NAFTA and Mex-

ico’s Trucks, COPLEY NEWS SERVICE, Feb. 12, 2001.
346 TULSA WORLD, supra note 339.
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Table 4 summarizes the differences in the regulatory regimes at the time of the arbitration decision:

TABLE 4—TRUCK AND DRIVER SAFETY REQUIREMENTS347

SAFETY STANDARDS UNITED STATES MEXICO
Hours of Service 10 hours consecutive driving;

15 hours consecutive duty;
8 hours consecutive rest;
maximum 70 hours driving in
8 days

No

Licensure 2 to 6 years 10 years
Age of Driver 21 years minimum interstate 18 years old
Skills Test Yes, for all drivers Yes, for new drivers
Medical Card Yes No–medical qualifications on

license
Automatic Medical Dis-

qualification
Yes No

National Monitoring
System

Yes, to detect violations Information system in infancy

Drug Testing Testing and documentation Documentation lax
Logbooks Standardized logbooks with date

graphs required
Standardized logbooks in dif-

ferent format, unenforced
Gross Vehicle Weight

Limits
80,000 lb 135,360 lb

Roadside Inspections Yes Discontinued; new program to
be phased in over 2 years

Out-of-Service Rules Yes New program to be phased in
over 2 years

Hazmat Regulation Strict standards, training, licen-
sure, and inspections

Covers fewer chemicals and
substances and has fewer licen-
sure requirements

Vehicle Standards Standards for antilock brakes, un-
derride guards, night visibility of ve-
hicle

Voluntary inspections

Safety Rating System Yes No

                                                          
347 Robert Collier, Mexico’s Trucks on Horizon, S.F. CHRON., Mar. 4, 2001, at A1.
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Only 50 federal motor carrier safety inspectors were
then assigned to police the entire U.S.–Mexican border.
Texas has only 353 inspectors, and the state legislature
has denied the Department of Public Safety’s request
for 171 more.348 In May 2001, the U.S. DOT inspector
general reported that the FMCSA was inadequately
staffed to handle the influx of Mexican drivers and ve-
hicles.349

President Bush proposed spending $88 million for
new truck inspectors and stations, and threatened to
veto legislation that would delay implementing the
NAFTA provisions allowing Mexican trucks to operate
on U.S. highways. Meanwhile, U.S. DOT Secretary
Norman Mineta anticipated that the administration’s
January 1 deadline for the entry of Mexican trucks into
the United States might have to be postponed. Final
U.S. DOT rules governing the issue were anticipated to
be released in September 2001; they would insure that
Mexican trucking companies satisfy the same safety,
driver training, licensing, insurance, and drug-testing
requirements as those imposed on U.S. and Canadian
companies.350 The President finally lifted the morato-
rium on Mexican motor carriers in November 2002,
after which FMCSA issued governing safety regula-
tions. Mexican carriers are under special certification
requirements.351

In 2004, in DOT v. Public Citizen,352 the U.S. Supreme
Court held that the FMCSA did not violate NEPA by
failing to consider environmental consequences of Mexi-
can trucks entering the United States.353 SAFETEA-LU
requires the FMCSA to conduct a study “to determine
the degree to which Canadian and Mexican commercial
motor vehicles, including motor carriers of passen-
gers…comply with the Federal motor vehicle safety
standards.”354 Also in 2004, a federal district court held
it lacked subject matter jurisdiction to entertain tort
claims against the United States brought by aggrieved
Mexican motor carriers unable to penetrate the U.S.
transportation market as promised under NAFTA.355

NAFTA explicitly prohibits any person from filing suit
to challenge “any action or inaction by any department,
agency, or other instrumentality of the United
States…on the ground that such action or inaction is
inconsistent with…NAFTA.”356

                                                          
348 Molly Ivins, NAFTA Trucks Are in Traffic Jam, DES

MOINES REGISTER, Aug. 21, 2001, at 7.
349 Teamsters Use DOT Facts, FT. LAUDERDALE SUN-

SENTINEL, Aug. 20, 2001, at 20A.
350 David Hendricks, U.S. May Delay Mexican Trucks, SAN

ANTONIO EXPRESS-NEWS, Aug. 23, 2001, at 1A.
351 49 C.F.R. § 365.101(h).
352 541 U.S. 752, 124 S. Ct. 2204, 159 L. Ed. 2d 60 (2004).
353 See generally Paul Dempsey, Free Trade But Not Free

Transport: The Mexican Standoff, 30 DENV. J. INT’L L. & POL’Y
91 (2002).

354 SAFETEA-LU sec. 4139, amending 49 U.S.C. § 31100
note.

355 Lopez v. United States, 309 F. Supp. 2d 22 (D.D.C. 2004).
356 19 U.S.C. § 3312(c).

3. Federal Motor Vehicle Safety Standards
Congress has passed a number of laws requiring that

motor vehicles be designed and fitted with safety de-
vices.357 These statutes, and the regulations promul-
gated thereunder, include requirements that vehicles be
equipped with bumpers358 having certain specifications.
Also required, for consumer protection reasons, are
laws requiring odometers and prohibiting tampering
therewith.359

Examples of such safety requirements are seat belt
and air bag requirements. Seat belt requirements were
first imposed by NHTSA in 1967. Originally, seat belts
were required to be installed in all automobiles.360 In
1972, NHTSA amended the regulations to require full
passive protection of front seat occupants for automo-
biles manufactured after August 15, 1975.361 Between
August 1973 and 1975, manufacturers were given the
option of either installing a passive restraint system
such as seatbelts or airbags or installing seatbelts with
an interlock ignition device to prohibit the car from
starting if the seat belts are not buckled.362 The un-
popularity of these requirements with drivers led Con-
gress to pass the Motor Vehicle and School Bus Safety
Amendments of 1974,363 which forbade NHTSA from
imposing them. The statute required that any seat belt
standard had to be submitted to Congress prior to its
effective date, and that Congress might veto the stan-
dard by a concurrent resolution of both Houses.364

In 1976, NHTSA suspended the passive restraint re-
quirement, and substituted therefore a demonstration
plan involving up to half a million automobiles with
passive restraints. However, the following year, the
demonstration project was terminated, and passive re-
straint requirements were pushed back to 1982 for
large vehicles, and to 1984 for all vehicles.365 These
amendments were challenged before the U.S. Supreme
Court, which concluded that NHTSA had failed to pro-

                                                          
357 See, e.g., 49 U.S.C. §§ 30122–30147; 49 C.F.R. pt. 571.

See, e.g., Stephen Holley, The Relation Between Federal Stan-
dards and Litigation in the Control of Automobile Design, 57
N.Y.U. L. REV. 804 (1982); Jerry Marshaw & David Harfst,
Regulation and Legal Culture: The Case of Motor Vehicle
Safety, 4 YALE J. ON REG. 257 (1987); Joan Claybrook & David
Bollier, The Hidden Benefits of Regulation: Disclosing the Auto
Safety Payoff, 3 YALE J. ON REG. 87 (1985); McDonald, supra
note 61, at 1163.

358 49 U.S.C. § 32502.
359 49 U.S.C. § 32705. See Mitchell v. White Motor Credit

Corp., 627 F. Supp. 1241 (M.D. Tenn. 1986).
360 49 C.F.R. § 571.208.
361 37 Fed. Reg. 3911 (1972).
362 37 Fed. Reg. 3911 (1972); Samuel Elswick, Geier v. Ameri-

can Honda Motor Company: Airbags, Federal Preemption, and
the Viability of a Regulatory Compliance Defense, 28 N. KY. L.
REV. 135, 138 (2001).

363 Pub. L. No. 93-492, 88 Stat. 1482.
364 Elswick, supra note 362, at 135, 138.
365 42 Fed. Reg. 34,289 (1977).
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vide clear and convincing reasons why it abandoned
rules requiring new cars to have seat belts; remanded
to reconsider rules.366

In 1984, the rules were again amended, requiring a
gradual phase-in of passive restraints in three annual
stages, whereby all new automobiles would have auto-
matic occupant crash protection after September 1,
1989.367 The rules gave manufacturers the option to in-
stall airbags, automatic seat belts, or other passive re-
straint technologies.368 All automobiles manufactured
after September 1, 1997, were required to have an air-
bag at the driver and front passenger positions.369 Under
current law, all passenger vehicles manufactured after
October 31, 1997, must have an airbag at the driver and
front passenger positions.370

U.S. DOT has promulgated regulations addressing
safety requirements for CMVs.371 Motor carriers must
conform to FMCSA regulations addressing motor vehi-
cle inspection, maintenance, and repair.372

4. Notification and Recalls
The National Traffic and Motor Vehicle Safety Act of

1966 requires vehicle manufacturers to notify both
NHTSA and owners when their vehicles posseses a
safety-related defect, and then to remedy those defects
at no charge to the owners (also known as the “notifica-
tion and remedy duty”).373 A “defect” is “any defect in
performance, construction, a component, or material of

                                                          
366 Motor Vehicle Mfrs. Ass’n v. State Farm Mut. Auto. Ins.

Co., 463 U.S. 29, 103 S. Ct. 2856, 77 L. Ed. 29 443 (1983).
367 49 Fed. Reg. 28,962 (July 17, 1984).
368 Id. Elswick, supra note 362, at 135, 139–40.
369 49 C.F.R. § 571.208.
370 49 C.F.R. § 571.208. 49 C.F.R. pt. 571; final rule published

at 69 Fed. Reg. 51598 (Aug. 20, 2004). See U.S. GEN.
ACCOUNTING OFFICE, MOTOR VEHICLE SAFETY:
COMPREHENSIVE STATE PROGRAMS OFFER BEST OPPORTUNITY

FOR INCREASING USE OF SAFETY BELTS (1996); Patrick Norton,
What Happens When Air Bags Kill: Automobile Manufacturers’
Liability for Injuries Caused by Air Bags, 48 CASE W. RES. L.
REV. 659 (1998); Lauren Pacelli, Asleep at the Wheel of Auto
Safety? Recent Air Bag Regulations by the National Highway
Traffic Safety Administration, 15 J. CONTEMP. HEALTH L. &
POL’Y 739 (1999); Public Citizen v. Nat. Highway Traffic Safety
Admin., 374 F.3d 1251 (D.C. Cir. 2004) (air bag regulations
reasonable).

371 In 1993, FHWA promulgated regulations banning the use
of radar detectors in CMVs. Radio Ass’n on Defending Airwave
Rights v. U.S. Dep’t of Transp., 47 F.3d 794, 800 (6th Cir.
1995). More recently, the U.S. DOT issued a notice of proposed
rulemaking announcing the potential requirement of event
data recorders aboard CMVs in 69 Fed. Reg. 32932 (June 14,
2004), which would create a new 49 C.F.R. pt. 563.

372 49 U.S.C. § 31142; 49 C.F.R. pt. 396. See RICHARD JONES,
APPLICATION OF THE FOURTH AMENDMENT TO THE INSPECTION

OF COMMERCIAL MOTOR VEHICLES AND DRIVERS (NCHRP Le-
gal Research Digest No. 43, 2000).

373 49 U.S.C. § 30118(c).

a motor vehicle or motor vehicle equipment,” and a
“safety-related” defect is one that presents an “unrea-
sonable risk of accidents.”374 The U.S. DOT Secretary
holds broad power to investigate, to order the manufac-
turer to take remedial action, and to bring an enforce-
ment action in federal court.375

The Transportation Recall Enhancement, Account-
ability, and Documentation Act of 2000376 imposes new
reporting requirements.377 A manufacturer of a vehicle
or replacement equipment must notify NHTSA if it
“Learns the vehicle or equipment contains a defect and
decides in good faith that the defect is related to motor
vehicle safety.”378 A manufacturer must submit to
NHTSA all “notices, bulletins, and other communica-
tions…regarding any defect of its vehicles or items of
equipment (including any failure or malfunction beyond
normal deterioration in use, or any failure of perform-
ance, or flaw or unintended deviation from design speci-
fications), whether or not such defect is safety re-
lated.”379

G. SAFETY REGULATION—PERSONNEL
REQUIREMENTS

1. Driver Fitness and Testing Requirements
No person may operate a CMV without a properly

authorized CDL.380 The U.S. DOT prescribes CMV
driver fitness and testing requirements.381 The FHWA
promulgated regulations requiring that operators of
CMVs have a CDL in 1992.382

CDLs are issued by states383 under minimum uniform
standard regulations384 promulgated by U.S. DOT re-

                                                          
374 49 U.S.C. § 30102(a)(8).
375 49 U.S.C. § 30163-66.
376 Pub. L. No. 106-414, 114 Stat. 1800.
377 See Note, Eric McCallum, Rearranging the Deck Chairs on

the Titanic: Will the Early Warning Requirement Required by
the TREAD Act Uncover Deadly Defects Soon Enough?, 44
ARIZ. L. REV. 939 (2002); McDonald, supra note 61, at 1163,
1187–88.

378 49 U.S.C. § 30188(c)(2).
379 49 C.F.R. § 573.8. See Kevin McDonald, Judicial Review

of NHTSA-Ordered Recalls, 47 WAYNE L. REV. 1301 (2002);
Teresa Schwartz & Robert Adler, Product Recalls: A Remedy in
Need of Repair, 34 CASE W. RES. L. REV. 401 (1984); U.S. GEN.
ACCOUNTING OFFICE, MOTOR VEHICLE SAFETY: NHTSA’S
ABILITY TO DETECT AND RECALL DEFECTIVE REPLACEMENT

CRASH PARTS IS LIMITED (2001).
380 49 U.S.C. § 31302.
381 Commercial driver fitness and testing requirements are

set forth in 49 U.S.C. § 31305; 49 C.F.R. pt. 391.
382 Sys. Bd. 46 v. Burlington N. R.R. Co., 838 F. Supp. 1342

(D. Minn. 1993).
383 49 U.S.C. § 31301(3); 49 C.F.R. pt. 384.
384 Registration requirements are set forth in 49 U.S.C. §

30302. State compliance obligations are set forth in 49 C.F.R.
pt. 384.
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quiring written and driving tests ensuring that the op-
erator understands applicable U.S. DOT safety regula-
tions385 and has adequate physical qualifications for the
position.386 A passenger driver must pass a specific
knowledge387 and skills388 test in order to secure a “P”
(passenger) endorsement on his or her CDL.389 An indi-
vidual may hold only a single CDL. Typically, the states
issue different classes of drivers’ licenses depending
upon vehicle size and weight.390

Once licensed, CMV drivers must notify their em-
ployer of violations of state or local motor vehicle laws;
driver’s license suspension, revocation, or cancellation;
and any previous employment as a CMV operator.391

The carrier may not knowingly allow its drivers to op-
erate a CMV while their CDLs are suspended, revoked,
or cancelled, or when they have lost the right to operate
a CMV in a state, have been disqualified from operating
a CMV, or have more than a single driver’s license.392

The U.S. DOT maintains a clearinghouse and deposi-
tory of information about the licensing, identification,
and disqualification of CMV operators.393 Under its Na-
tional Driver Register program, states must notify U.S.

                                                          
385 49 U.S.C. §§ 31305(a), 31308. 49 C.F.R. § 383.71.  49

C.F.R. pt. 393.
386 49 C.F.R. pts. 383, 391.
387 49 C.F.R. § 393.111 app. A. The general knowledge test is

comprised of at least 30 questions, and the applicant must
answer 80 percent of them correctly.

388 49 C.F.R. § 383.113 app. B. The applicant must also pass
a skills test in a vehicle of the type he or she is expected to
operate.

389 Motor Carrier Safety Improvement Act of 1999 § 214 cre-
ated a special CDL school bus endorsement.

390 There are three classes of vehicles that require a North
Carolina CDL:
Commercial Class A—Any combination of vehicles with a gross
vehicle weight rating (GVWR) of 26,001 lb or more, provided
the GVWR of the vehicle or vehicles being towed is in excess of
10,000 lb.
Commercial Class B—Any single vehicle with a GVWR of
26,001 lb or more, and any such vehicle towing a vehicle not in
excess of 10,000 lb.
Commercial Class C—Any vehicle not described in Class A or
B above but is:
• Designed to transport 16 or more passengers, including the
driver; or
• Used in the transportation of hazardous materials that re-
quire the vehicle to be placarded under C.F.R. pt. 172, subpt.
F.
http://www.ncdot.org/dmv/driver_services/commercialtrucking/
requirements.html. For the requirements for a CMV drivers’
license in Michigan, see http://www.michigan.gov/documents/
Section_1_-_Introduction_109896_7.pdf. For Minnesota’s, see
http://www.dps.state.mn.us/dvs/Commercial%20Drv/cdlmanual
.pdf.

391 49 U.S.C. § 31303.
392 49 U.S.C. § 31304.
393 49 U.S.C. §§ 31106, 31309(a).

DOT of any individual who is denied a motor vehicle
operator’s license, or has had it revoked, for cause, or
who is convicted of operating a motor vehicle under the
influence of alcohol or a controlled substance; for being
involved in a fatal traffic accident, reckless driving, or
racing on the highways; for failing to give aid or infor-
mation when involved in an accident resulting in death
or personal injury; or for engaging in perjury or know-
ingly making a false affidavit or statement to officials
regarding activities governed by law involving the op-
eration of a motor vehicle.394

The ICC first promulgated regulations requiring
“good eyesight in both eyes either without glasses or by
correction with glasses”395 in 1937. In 1939, the regula-
tions were amended to require 20/40 (Snellen) in one
eye, and 20/100 (Snellen) in the other. They were
amended again in 1952 to require 20/40 (Snellen) in
each eye, either corrected or uncorrected.396  In 1964,
requirements were added for “field of vision” and ability
to distinguish colors.397 Today, the regulations require
that commercial truck drivers have visual acuity of at
least 20/40 in each eye, have a field of vision of at least
70 degrees, and not be color blind.398 In 1992, the FHWA
began a program of waiver issuance for visually im-
paired drivers who failed to meet the vision require-
ments but had a history of operating a CMV.399 Waivers
may be granted so long as they are “consistent with the
public interest and safe operation of motor vehicles.”400

The FHWA may grant a waiver to vision requirements
if it would likely “achieve a level of safety that is
equivalent to, or greater than, the level of safety that
would be obtained in the absence of the waiver.”401

Motor carriers and their employees must comply with
the FMCSA regulations.402 Section 4007 of ISTEA di-
rected the U.S. DOT to promulgate safety regulations
for entry-level training of drivers in the heavy truck,
motor coach, and school bus industries.403 SAFETEA-LU
established a grant program to train CMV operators in
the safe use of such vehicles.404 No one may operate a

                                                          
394 49 U.S.C. § 30304(a).
395 49 C.F.R. § 192.3 (1938).
396 17 Fed. Reg. 4424 (1952).
397 Rauenhorst v. U.S. Dep’t of Transp., 95 F.3d 715, 719 (8th

Cir. 1996).
398 49 C.F.R. § 391.41(b).
399 57 Fed. Reg. 23370 (June 3, 1992). Rauenhorst v. U.S.

Dep’t of Transp., 95 F.3d 715, 716 (8th Cir. 1996); Buck v. U.S.
Dep’t of Transp., 56 F.3d 1406, 1409 (D.C. Cir. 1995).

400 49 U.S.C. § 31136.
401 49 U.S.C. § 31315.
402 U.S.C. §§ 31131, 31135.
403 49 C.F.R. pt. 380.
404 SAFETEA-LU sec. 4134, amending 49 U.S.C. § 31301

note. Driver training requirements are set forth in 49 C.F.R.
pt. 380. See 69 Fed. Reg. 29384 (May 21, 2004).

In March [2006], FMCSA published a Final Rule to imple-

ment the SAFETEA-LU provision concerning school bus driver

qualifications. As a result, States that had not previously
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CMV in interstate commerce without a valid CDL is-
sued pursuant to federal regulations.405

Several cases have addressed various physical re-
quirements of drivers and the issue of whether the fail-
ure to grant waivers thereto constitutes arbitrary and
capricious agency conduct.406 In Rauenhorst v. Depart-
ment of Transportation,407 the U.S. Court of Appeals for
the Eighth Circuit held that “until the administrative
standards for waivers to monocular drivers is revised to
reflect the current knowledge the administrator must
grant separate, individually tailored waivers.”408

In Anderson v. Department of Transportation,409 that
same Circuit addressed the failure of the FHWA to
grant a waiver to a driver who had suffered a retinal
detachment that resulted in the total loss of vision in
that eye. Though he was granted a waiver from the
State of Minnesota to operate as a commercial driver in
intrastate commerce, the FHWA denied him a waiver,
concluding that at least 3 years of driving with the im-
pairment are required before a waiver will be granted.
The Eighth Circuit concluded that the denial was not
arbitrary and capricious because (1) it takes time for a
person with a vision deficiency to recover from that de-
ficiency; (2) the best predictor of future performance of
a driver is his past record of accidents and violations;
and (3) the 3-year standard conforms to the longest pe-
riod of time that states uniformly maintain driving rec-
ords.410

But FHWA fared worse in the Sixth Circuit, where its
denial of a waiver was deemed arbitrary and capricious.
In Parker v. Department of Transportation,411 the court
addressed FHWA’s denial of a waiver to Jerry Parker,
who suffered from monocular vision and was missing
part of his left arm. Parker proved he had driven more

                                                                                          
adopted rules to satisfy FMCSA’s requirement for certain test-

ing of applicants for a school bus endorsement were provided

with additional time to achieve compliance with the Federal

CDL standards. On May 2, [2006,] FMCSA announced its plans

in the Federal Register to modernize the Commercial Driver’s

License Information System (CDLIS) in response to SAFETEA-

LU.

http://testimony.ost.dot.gov/test/Capka1.htm.
405 49 U.S.C. §§ 31302–31304. Motor Carrier Safety Im-

provement Act of 1999 § 204 required background checks be-
fore issuance of driver's licenses.

406 Vision requirements and waivers therefrom have been ad-
dressed in Anderson v. USDOT, 213 F.3d 422 (8th Cir. 2000);
Parker v. USDOT, 207 F.3d 359 (6th Cir. 2000); and Rauen-
horst v. USDOT, 95 F.3d 715 (8th Cir. 1996). Colorblindness
was addressed in Shannon v. N.Y. City Transit Auth., 189 F.
Supp. 2d 55 (S.D.N.Y. 2002). Hearing requirements and waiv-
ers therefrom were addressed in Buck v. USDOT, 312 U. S.
App. D.C. 56 F.3d 1406 (D.C. Cir. 1995).

407 95 F.3d 715 (8th Cir. 1996).
408 Id. at 723.
409 213 F.3d 422 (8th Cir. 2000).
410 Id. at 424.
411 207 F.3d 359 (6th Cir. 2000).

than 1.2 million mi safely in a CMV over several years.
Despite his stellar driving record, the FHWA denied
him a waiver on grounds that there was insufficient
evidence that someone with multiple impairments
(here, vision and amputation) could operate a CMV
with the same degree of safety as an unimpaired
driver.412 The FHWA argued that it has insufficient data
on the performance of drivers with multiple disabilities
to determine whether a person having them would
achieve an equal or greater level of safety than if the
waiver was denied, as the statute requires.413 The court
concluded:

By failing to assess Parker’s actual capabilities, the DOT
has in essence created a per se rule against granting vi-
sion waivers to individuals with multiple disabilities,
thereby limiting such individuals’ employment opportuni-
ties. This stands in direct contradiction to the goals and
purpose of the rehabilitation Act which is to provide equal
opportunities for disabled individuals, including assisting
such individuals with substantial employment.414

2. Employee Health and Medical Standards
The U.S. DOT establishes minimum health and

medical standards for drivers of CMVs415 and also pre-
scribes alcohol and controlled substances testing re-
quirements.416 In 1988, FHWA promulgated drug test-
ing requirements for CMV drivers, to be administered
prior to employment, biennially, randomly, upon rea-
sonable cause to believe a driver has used a controlled
substance, and immediately after an accident.417 The
purpose of the regulations was “to detect and deter the
use of drugs by bus and truck drivers.”418 FHWA con-
cluded that “the clear public interest in assuring that
commercial motor vehicle drivers perform their duties
free of prohibited substances”419 outweighed the indi-
vidual interest in privacy.

In 1994, the U.S. DOT and several of its operating
administrations, including FHWA, promulgated regula-
tions implementing the requirements of the Omnibus
Transportation Employee Testing Act of 1991.420 The
Testing Act required regulations that imposed obliga-

                                                          
412 Id. at 362.
413 Id. at 362–63.
414 Id. at 363.
415 49 U.S.C. §§ 31305 note, 31502; 49 C.F.R. §§ 383, 384,

391; 49 C.F.R. pt. 399. Motor Carrier Safety Improvement Act
of 1999 § 215 (Medical certificate).

416 49 U.S.C. § 31306. 49 C.F.R. pts. 40, 382.
417 49 C.F.R. §§ 391.81–391.23. Owner-Operators Indep.

Drivers Ass’n v. Skinner, 931 F.2d 582, 584 (9th Cir. 1991).
418 53 Fed. Reg. 47,151 (Nov. 21, 1988).
419 53 Fed. Reg. at 47,317 (1988). These regulations were up-

held in Int’l Bhd. of Teamsters v. Dep’t of Transp., 932 F.2d
1292 (9th Cir. 1991).

420 Pub. L. No. 102-143, 105 Stat. 951.
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tions of preemployment, reasonable suspicion, random,
and post-accident drug and alcohol testing of drivers.421

3. Operational Requirements
U.S. DOT prescribes maximum driving require-

ments.422 Federal drivers’ hours of service regulations
first were imposed by the ICC in the late 1930s, and
remained virtually unchanged until 2003, except for a
significant amendment in 1962 that changed the 24-
hour requirement from a noon-to-noon or midnight-to-
midnight cycle to one that focused on minimum 8-hour
off-duty periods.423 Changes in the regulations promul-
gated in 2003 were struck down by the U.S. Court of
Appeals for the D.C. Circuit because FMCSA failed to
consider the impact of the rules on the health of drivers,
as required by statute,424 and therefore the rules were
arbitrary and capricious.425 The rules were readopted by
the FMCSA in 2006.426 They impose restrictions on
driving, duty and off-duty time, a recovery period, and
sleeping berths.427

H. SECURITY AND HAZARDOUS MATERIALS
REGULATION

1. Personnel Requirements
The TSA issues and administers the security regula-

tions under Title 49 of the U.S. C.F.R.428 As a part of its
                                                          

421 59 Fed. Reg. 7302 (Feb. 15, 1994). These regulations were
upheld in Int’l Bhd. of Teamsters v. FHWA, 312 U.S. App. D.C.
278, 56 F.3d 242 (D.C. Cir. 1995). They are discussed in detail
in Dempsey, supra note 105 § 7-15.

422 49 U.S.C. § 31502. Driving requirements are set forth in
49 C.F.R. pt. 392.

423 70 Fed. Reg. 49978 (Aug. 25, 2005).
424 49 U.S.C. § 31136(a)(4).
425 Pub. Citizen v. FMCSA, 374 F.3d 1209 (D.C. Cir. 2004)

(failure of FMCSA to consider the health of drivers in promul-
gating duty time regulations violated the statute). See R. Clay
Porter, The Hidden Cost of Non-Compliance: Another Reason to
Synchronize the Trucking Industry and the Hours of Service
Regulations, 2 TRANSP. L. 28 (Oct. 2002); James Flint, Rooting
Out Fatigue Isn’t the Only Road to Improved Highway Safety, 2
TRANSP. L. 24 (Dec. 2002).

426 70 Fed. Reg. 49978 (Aug. 25, 2005). 49 C.F.R. pt. 395.
427 The courts have generally upheld such requirements.  See,

e.g., A.D. Transp. Express v. United States, 290 F.3d 761 (6th
Cir. 2002) (requiring toll receipts to be maintained with indi-
vidual drivers’ records rather than stored in bulk was a rea-
sonable requirement for verifying driver duty status).

428 49 C.F.R. pts. 1400–1699. See, e.g., Transportation of Ex-
plosives from Canada to the United States via Commercial
Motor Vehicle and Railroad Carrier, 68 Fed. Reg. 6083 (Feb. 6,
2003). Security Threat Assessment for Individuals Applying for
a Hazardous Materials Endorsement for a Commercial Driver's
License, 68 Fed. Reg. 23852 (May 5, 2003). Security Threat
Assessment for Individuals Applying for a Hazardous Materi-
als Endorsement for a Commercial Driver's License, 68 Fed.
Reg. 63033 (Nov. 7, 2003). Security Threat Assessment for

Hazmat Threat Assessment Program mandated under
the USA PATRIOT Act,429 the TSA requires that appli-
cants who seek an HME on their state-issued CDL
submit to fingerprinting and the submission of bio-
graphical information.430 Applicants must undergo a
security threat assessment,431 which includes an FBI
criminal history check, an intelligence-related check,
and an immigration status verification.432 States may
not issue an HME without approval from TSA that the
individual does not pose a security threat, and must
revoke any HME issued whenever TSA informs the
state that the individual fails a security threat assess-
ment.433

2. Hazardous Materials Transportation
Comprehensive federal regulations govern the move-

ment of hazardous materials transportation.434 Federal
hazardous materials transportation law was enacted "to
provide adequate protection against the risks to life and
                                                                                          
Individuals Applying for a Hazardous Materials Endorsement
for a Commercial Driver's License, 69 Fed. Reg. 17969 (April 6,
2004). Hazardous Materials:  Enhancing Hazardous Materials
Transportation Security, 68 Fed. Reg. 23832 (May 5, 2003),
Research and Special Programs Administration (RSPA). Limi-
tations on the Issuance of Commercial Driver's Licenses with a
Hazardous Materials Endorsement, 68 Fed. Reg. 23844 (May
5, 2003) (FMCSA).

429 Section 1012 of the Uniting and Strengthening America
by Providing Appropriate Tools Required to Intercept and Ob-
struct Terrorism (USA PATRIOT) Act (Pub. L. No. 107-56, 115
Stat. 272) of 2001 amended 49 U.S.C. ch. 51 by adding a new §
5103a titled "Limitation On Issuance of Hazmat Licenses."
Section 5103a(a)(1) provides that, “A State may not issue to
any individual a license to operate a motor vehicle transporting
in commerce a hazardous material unless the Secretary of
Transportation has first determined, upon receipt of a notifica-
tion under subsection (c)(1)(B), that the individual does not
pose a security risk warranting denial of the license.” FMCSA
and TSA share responsibility for implementing § 1012 of the
USA PATRIOT Act. See Security Threat Assessment for Indi-
viduals Applying for a Hazardous Materials Endorsement for a
Commercial Drivers License—Final Rule, 69 Fed. Reg. 17969
(Apr. 6, 2004); 68 Fed. Reg. 23844 (May 5, 2003).

430 49 C.F.R. pt. 1570. See 14 C.F.R. pt. 1572—Credentialing
and Background Checks for Maritime and Land Transporta-
tion Security.

431 These rules were adopted at 68 Fed. Reg. 23852 (May 5,
2003).

432 http://www.tsa.gov/public/interapp/editorial/
editorial_multi_image_with_table_0219.xml (visited Dec. 17,
2005). Immigration status requirements are set forth in 49
C.F.R. § 1572.105. Disqualifying criminal offenses are set forth
in 49 C.F.R. § 1572.103. See Security Threat Assessment for
Individuals Applying for a Hazardous Materials Endorsement
for a Commercial Driver's License, 68 Fed. Reg. 23852 (May 5,
2003).

433 49 C.F.R. § 1472.13.
434 See, e.g., Hazardous Materials Transportation; Driving

and Parking—49 C.F.R. pt. 397.
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property inherent in the transportation of hazardous
material in commerce."435 The FMCSA is responsible for
implementing Section 5105(e), addressing inspections of
motor vehicles transporting certain material; Section
5109, addressing issuance of motor carrier safety per-
mits for the transportation of hazardous materials; and
Section 5119, addressing uniform forms and proce-
dures.436

Hazardous materials may not be moved without a
U.S. DOT safety permit.437 Permits are required for the
movement of the following commodities:

• Radioactive Materials: A highway route–controlled
quantity of Class 7 material;438 and
• Explosives: More than 25 kg (55 lb) of a Division 1.1,
1.2, or 1.3 material, or an amount of a Division 1.5 ma-
terial requiring a placard.439

• Toxic by Inhalation Materials:
a. Hazard Zone A: More that 1 L (1.08 qt) per pack-

age of a "material poisonous by inhalation," that meets
the criteria for "hazard zone A." 49 C.F.R. §§ 171.8,
173.116(a), 173.133(a).

b. Hazard Zone B: A "material poisonous by inhala-
tion," as defined in 49 C.F.R. § 171.8, that meets the
criteria for "hazard zone B," as specified in 49 C.F.R. §§
173.116(a), 173.133(a) in bulk packaging (capacity
greater than 450 L (119 gal)).

c. Hazard Zones C and D: A "material poisonous by
inhalation," as defined in Section 171.8 of this title, that
meets the criteria for "hazard zone C," or "hazard zone
D," as specified in 49 C.F.R. § 173.116(a), in a packag-
ing having a capacity equal to or greater than 13,248 L
(3,500 gal).
• Methane: A shipment of compressed or refrigerated
liquid methane or natural gas or other liquefied gas
with a methane content of at least 85 percent in a bulk
packaging having a capacity equal to or greater than
13,248 L (3,500 gal) for liquids or gases.

Part 177 of the Hazardous Materials Regulations440

requires that motor carriers that transport hazardous
materials comply with Part 383 of the FMCSRs, which

                                                          
435 49 U.S.C. § 5101.
436 See John Ruhl, Federal Liability for Transporters of Haz-

ardous Waste, 18 TRANSP. L.J. 1 (1989).
437 49 U.S.C. § 5109.
438 49 C.F.R. § 173.403; Steven Goldberg, State Nuclear

Transportation Routing Laws, 18 TRANSP. L.J. 15 (1989).  Spe-
cial licensing requirements for the transportation of hazardous
and radioactive materials are set forth in 49 U.S.C. §§ 5103a,
5105, 5108, 5110, 5112.

439 49 C.F.R. pt. 172 subpt. F. However, farmers are ex-
empted on the transportation of ammonia nitrate for distances
up to 150 mi.

440 49 C.F.R. pt. 177. See also 49 C.F.R. pt. 1570: Land
Transportation Security.

establish CDL requirements.441 TSA published regula-
tions to establish procedures for making determinations
as to whether an individual poses a security threat
warranting denial of a hazardous materials endorse-
ment for a CDL.442 Part 383 sets forth CDL require-
ments. FMCSA amended Part 383 to prohibit states
from issuing a CDL with an HME unless the Attorney
General has conducted a background records check of
the applicant and TSA has determined that the appli-
cant does not pose a security threat warranting denial
of the HME.443 Special regulations have been promul-
gated addressing motor vehicle transportation to and
from Canada and Mexico.444

I. OTHER MOTOR VEHICLE REGULATORY
REQUIREMENTS

Beyond the general requirements of NEPA, which
govern all major federal actions significantly impacting
the quality of the human environment,445 a number of
specific federal environmental statutes have targeted
the automobile and other motor vehicles. The Clean Air
Act requires states to adopt federal environmental
standards for motor vehicle emissions, unless they
adopt the more stringent California standards.446 Fuel

                                                          
441 See Interim Final Rule: Limitations on the Issuance of

Commercial Driver's Licenses with a Hazardous Materials
Endorsement, 68 Fed Reg. 23844 (May 5, 2003), FMCSA; In-
terim Final Rule: Hazardous Materials: Enhancing Hazardous
Materials Transportation Security, 68 Fed. Reg. 23834 (May 5,
2003) (RSPA).

442 68 Fed. Reg. 23851 (May 5, 2003).
443 See the interim final rule at 68 Fed. Reg. 23844 (May 5,

2003).
444 See Interim Final Rule: Transportation of Explosives from

Canada to the United States via Commercial Motor Vehicle
and Railroad Carrier, 68 Fed. Reg. 6083 (Feb. 6, 2003); Jan
Morris & Marc McClean, Explosives Transportation Security:
US/Canada Immigration Issues, 4 TRANSP. L. 19 (Feb. 2003);
Notification Requirements of the U.S. Bureau of Customs and
Border Protection and FDA; Mark Andrews, Logistical Impacts
of the “Bioterror” Rules Issued by the U.S. Food and Drug Ad-
ministration, 5 TRANSP. L. 35 (Feb. 2004); Richard Furman,
Advance Filing of Manifests: Customs’ New Cargo Security
Initiative, 4 TRANSP. L. 20 (Feb. 2003); Richard Furman, Ad-
vance Filing of Customs Manifests, The Twenty-Four Hour Rule
Updated, 4 TRANSP. L. 16 (Apr. 2003).

445 Because these general environmental requirements have
been extensively explored elsewhere, they are not discussed
here. For a comprehensive examination of federal environ-
mental law in the transportation context, see Dempsey, supra
note 105 § 3.

446 42 U.S.C. § 7543. For a good description of the Clean Air
Act and its amendments, see Motor Vehicle Mfrs Ass’n v. N.Y.
State Dep’t of Envtl. Conservation, 79 F.3d 1298 (2d Cir. 1996).
The case discussed whether New York could adopt a require-
ment for a fixed percentage of zero emission automobiles, and
whether it could adopt emission standards without adopting
clean fuel requirements.



4-42

economy standards for motor vehicles are prescribed by
U.S. DOT.447 Noise emission standards for interstate
motor carriers have been promulgated by the U.S.
EPA.448

Congress has also mandated disclosure requirements
on the transfer of motor vehicles,449 and theft prevention
requirements.450 Since the emphasis of this study is on
the programs administered by FHWA, they are only
briefly mentioned here.

                                                          
447 49 U.S.C. § 32902; 68 Fed. Reg. 74931 (Dec. 29, 2003).
448 40 C.F.R. pt. 202; 49 C.F.R. pt. 325.
449 49 U.S.C. § 32705.
450 Anti-Theft Car Act of 1992; 49 U.S.C. §§ 33103–33118; 49

C.F.R. pt. 541. National Stolen Passenger Motor Vehicle In-
formation System; 28 C.F.R. pt. 8.
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