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A. OVERVIEW 

The principal agency that implements statutes and 
promulgates regulations pertaining to transit procure-
ment is the FTA. FTA’s specific powers (as opposed to 
those imposed generically on federal agencies) with re-
spect to procurement come generally from three stat-
utes and four regulations.1 These seven principal legal 
instruments cover a smorgasbord of subjects, ranging 
from the conditions under which seat specifications for 
buses may be included in advertising for bids2 to under 
what circumstances rolling stock may be purchased 
using federal funds without prior authorization from 
the Secretary of Transportation.3 The subject is further 
complicated by the interplay of many other pieces of 
legislation, which while not specifically pertaining to 
transportation nevertheless have their own particular 
impact on U.S. transportation policy. For example, the 
Clean Air Act4 and the Uniform Relocation Assistance 
and Real Property Acquisition Policies Act,5 among oth-
ers, all have effects on transit agencies or their contrac-
tors and suppliers. The dynamic interplay of these 
many disparate statutes and regulations serves to make 
procurement using federal funds not merely a pyramid, 
but a labyrinth as well.6 

In recodifying FTA’s procurement requirements, 
SAFETEA-LU made numerous changes in the pro-
curement process.7 It established full and open competi-
tion as the basic requirement for FTA-funded third 
party contracts.  

 
• Section 5325(b): This provision, which addresses 

architectural, engineering, and design contracts, was 
modified to match similar language in Title 23 U.S.C., 
on reciprocity of audited indirect cost rates.8 Section 
5325(c),addressing the use of other-than-low-bid pro-
curement, was reenacted.9   

• Section 5325(d): The provision on Turnkey Con-
tracting, formerly in Section 5326, now appears as Sec-
tion 5325(d), and is retitled “Design-Build,” so as to re-
flect more up-to-date terminology.10  
                                                           

1 The statutes are 49 U.S.C. §§ 5323, 5325, and 5326, while 
the regulations are 49 C.F.R. pt. 18, 49 C.F.R. pt. 19, 49 C.F.R. 
pt. 663, and 49 C.F.R. pt. 665. 

2 49 U.S.C. § 5323(e). 
3 49 U.S.C. § 5326(d). 
4 42 U.S.C. §§ 7401 et seq. 
5 42 U.S.C. §§ 4601 et seq. 
6 To review the Frequently Asked Questions pertaining to 

third party contracting, readers are advised to access the FTA 
Web site at http://www.fta.dot.gov/funding/ 
thirdpartyprocurement/grants_financing_6039.html. 

7 49 U.S.C. § 5325(a). 
8 49 U.S.C. § 5325(b). 
9 49 U.S.C. § 5325(c). 
10 49 U.S.C. § 5325(d). See generally ANTHONY D. SONGER, 

MICHAEL J. GARVIN & MICHAEL C. LOULAKIS, COMPETITION 

REQUIREMENTS OF THE DESIGN/BUILD, CONSTRUCTION 

MANAGER AT RISK, AND PUBLIC-PRIVATE PARTNERSHIP 

CONTRACTS—SEVEN CASE STUDIES (Transit Cooperative  

• Sections 5325(e) and (f): These provisions, formerly 
in Section 5326 governing rolling stock procurements, 
now appear in Sections 5325(e) and (f).11 MAP-21 
amended 5325(e) to retain the 5-year option for the pro-
curement of buses, but extended the option for pro-
curement of rail rolling stock to 7 years.12 

• Section 5325(g): This section allows the Secretary 
and Controller the right to examine and inspect all re-
cords, documents, and papers, including contracts, re-
lated to any FTA-financed project.13 

• Section 5325(h): This provision continued the pro-
hibition on exclusionary or discriminatory procure-
ments.14  

• Section 5325(i): This provision prohibits applying 
state laws requiring bus purchases to go through in-
state bus dealers to projects assisted under the FTA 
program.15  

• Section 5325(j): This section codified the require-
ment that contracts be awarded only to ”responsible” 
contractors.16 

• Section 5309(l)(2): This section required grantees 
to assess the integrity of the contractor, compliance 
with public policy, the contractor's financial and techni-
cal resources, and the contractor’s past performance, 
particularly as reported in the required Contractor Per-
formance Assessment Report.17 

B. THE PROCUREMENT PROCESS 

1. Procurement Procedures 

a. Best Practices Manual and FTA Master Agreement 
FTA maintains a periodically-updated Best Practices 

Procurement Manual [Manual].18 The Manual offers 

                                                                                              
Research Program, Legal Research Digest No. 39,  
Transportation Research Board, 2012). 

11 49 U.S.C. § 5325(e)(f). 
12 FTA Circular 4220.1F, ch. IV (e)(10) (Mar. 15, 2013). 
13 49 U.S.C. § 5325(g).FTA Circular 4220.1F, ch. III 

(3)(d)(2). 
14 49 U.S.C. § 5325(h). 
15 49 U.S.C. § 5325(i). 
16 49 U.S.C. § 5325(j). 
17 49 U.S.C. § 5325(l)(2). See Contractor Performance 

Assessment Report, http://www.fta.dot.gov/documents/ 
Contractor_Performance_Assessment_Report_Final_10-
2010.pdf. 

18 The BEST PRACTICES PROCUREMENT MANUAL (hereinafter 
referred to as “MANUAL”) consists of 11 chapters and 
Appendices as follows: 

1. Purpose and Scope. 
2. Procurement Planning and Organization. 
3. Specifications. 
4. Methods of Solicitation and Selection. 
5. Award of Contracts. 
6. Procurement Object Types: Special Considerations. 
7. Disadvantaged Business Enterprise. 

http://www.fta.dot.gov/funding/thirdpartyprocurement/grants_financing_6039.html
http://www.fta.dot.gov/documents/Contractor_Performance_Assessment_Report_Final_10-2010.pdf
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guidance to grantees as to the “best practices” for com-
plying with laws, regulations, and other FTA policies 
for third party procurement contracts.19  

The practices outlined in the Manual are not explic-
itly mandatory.20 However since these practices are 
essentially FTA’s interpretations of the appropriate way 
to fulfill relevant legal obligations (including, in par-
ticular, 49 C.F.R. Part 18), procedures deviating from 
them could be subjected to additional scrutiny in the 
event of an investigation, Procurement System Review, 
or Triennial Review. Consequently, it is advisable to 
follow the Manual’s recommendations unless they con-
flict with procedures mandated by state/local laws or 
regulations.21 Conditions imposed by federal statutes, 
federal regulations, FTA Circulars,22 the FTA Master 
Agreement (MA),23 FTA memoranda, and explicit grant 
provisions are mandatory unless they specifically state 
that they are discretionary or superseded by state or 
local authority.24  

                                                                                              
8. Contract Clauses. 
9. Contract Administration. 
10. Close Out. 
11. Disputes. 
Appendix A: Governing Documents. 
Appendix B: Examples. 
Appendix C: Reserved. 
Appendix D: Annotated FTA Circular 4220.1E. www.fta. 

dot.gov/ftahelpline/fta_c4220_1E.doc. (FTA Circular 4220.1F 
has been replaced by FTA Circular 4220.1F since the last 
update of the Manual).  

Although a printed copy is issued annually, FTA provides 
the Manual with its most recent updates through its Web site. 
The current FTA Best Practices Manual can be reviewed at 
http://www.fta.dot.gov/grants/13054_6037.html. It is strongly 
urged that readers obtain a copy of the most up-to-date edition, 
as this is effectively the only comprehensive listing of current 
FTA policy in this area. See also 49 C.F.R. pt. 18. 

19 See http://www.fta.dot.gov/13057_6107.html.  
20 MANUAL, Preface. 
21 While the sorts of contracts to which the best practices 

would apply may seem obvious, the Manual points out that 
many agencies fail to recognize the full potential of applying its 
practices and recommends a careful assessment of the types of 
procurement that could benefit from a thorough application of 
the practices. In particular, many agencies fail to consider 
using competitive bidding for such things as utility services, 
mailing/shipping services, telephone service, and other 
historically monopolized services. MANUAL § 1.2.4. 

22 See FTA Circular 4220.1F (Mar. 15, 2013). 
 23 FTA Master Agreement (hereinafter referred to as FTA 
MA) (19)), Oct. 1, 2012, available at http://www.fta.dot.gov/ 
documents/19-Master.pdf (last visited Apr. 2014).  
 24 When county and municipal laws, state regulations, case 
law, and internal procedures adopted by transit agencies are 
considered as well, the complexity of transit procurements 
becomes extraordinary. The Los Angeles County Metropolitan 
Transportation Authority’s (LACMTA) Procurement Manual 
(hereinafter LA MANUAL) §§ 1.5-1.6 (2006) lists numerous 
sources for guidance and restrictions on procurement proce-
dures. 

b. Application of Grant Requirements 
The specific requirements for any grants or other 

funds awarded by FTA will be found in the FTA MA, 
which is incorporated into the Grant Agreement or Co-
operative Agreement grantees are obligated to execute 
as part of the funding process.25 However, there are 
many general requirements that apply to the use of 
FTA funds in the absence of contraindications by the 
MA.26 It is important to understand that many of these 
requirements “flow down” to “subgrantees” (i.e., other 
agencies that receive funds for procurements through 
the initial grantee).27 The Manual identifies five distinct 
rules created by FTA Circular 4220.1F concerning the 
applicability of procurement requirements to grantees: 

 
1. If a transit authority is both a grantee of federal 

funds and a subgrantee of a state government, the state 
may permit the transit authority to follow applicable 
FTA procurement guidelines rather than state pro-
curement requirements; however the state is not under 
an obligation to so permit; 

2. When a state government makes a procurement 
using FTA-provided funds, it must follow the same pro-
cedures that it ordinarily uses for such procurements, 
except where those procedures conflict with established 
FTA guidelines; 

3. Unless otherwise indicated, subgrantees of a state 
must follow state procedures when awarding or admin-
istering contracts; 

4. Regional transit authorities are not considered to 
be state agencies; and 

5. Subgrantees of states that are institutions of 
higher education, hospitals, or other nonprofit organiza-
tions and all other FTA grantees must use the pro-
curement procedures of their state/locality except where 
those procedures conflict with federal law.28 

 
State governments must comply with five require-

ments: (1) the state may not enter into contracts for 
rolling stock or replacement parts with a performance 

                                                           
25 MANUAL § 1.3. The Manual distinguishes between 

“grantees,” which receive grants, and “recipients,” which 
receive any sort of funding from the FTA. MANUAL § 1.3.1. 
However, in practice there is virtually no difference in the sorts 
of restrictions that grantees and recipients face. Thus the term 
“grantee” will be used for both except where there is a 
distinction made between the treatment of the two categories. 

26 MANUAL § 1.3. 
27 MANUAL § 1.3.1. Unless otherwise indicated, it is pre-

sumed that all requirements or best practices are applicable to 
subgrantees. 

28 MANUAL § 1.3.1. 

www.fta.dot.gov/ftahelpline/fta_c4220_1E.doc
http://www.fta.dot.gov/grants/13054_6037.html
http://www.fta.dot.gov/13057_6107.html
http://www.fta.dot.gov/documents/19-Master.pdf
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period greater than 5 years;29 (2) the state must use 
“full and open competition” to make the procurement;30 
(3) the state shall not discriminate against bidders on 
the basis of geographic preference unless federal law for 
the particular type of procurement being undertaken 
expressly mandates or encourages geographic prefer-
ence;31 (4) the state must comply with the requirements 
of the Brooks Act for the procurement of architectural 
or engineering services;32 and (5) the state must include 
all clauses required by federal law, executive orders, or 
regulations within any contracts or purchase orders 
made by it or any subgrantees.33 

In general, a transit agency may avoid FTA pro-
curement requirements if it is engaged in making a 
procurement without federal funds.34 However, there 
                                                           

29 49 U.S.C. § 5326(b). Other contracts no longer need be 
limited to a term of 5 years. See Dear Colleague Letter from 
Jennifer Dorn of May 29, 2002, MANUAL App. A.2. See also 
Federal Transit Administration Circular 4220.1F, ch. 
IV.2.e(10)(b) ¶. The more recent version, FTA Circular, ch. IV 
2(b)(3)(b) provides that:  

Except for procurements of rolling stock and replacement 
part contracts, which are limited by law to five (5) or seven (7) 
years as discussed in subsection 2.e of this chapter, the recipi-
ent‘s other third party contracts (such as property, services, 
leases, construction, revenue, and so forth) are not encumbered 
by federal requirements restricting the maximum periods of per-
formance. Nevertheless, the duration of the recipient‘s other 
contracts must be reasonable. 
30 FTA Circular 4220.1F , ch. VI.1. 
31 FTA Circular 4220.1F, ch. VI.2.a(4)(g). The only specific 

discriminatory exception permitted at this time is for 
architectural and engineering services (A&E), provided that a 
sufficient number of local bidders will be available to result in 
a truly competitive procurement. FTA Circular 4220.1F ¶ 8.b. 
However, this does not preclude a state from requiring 
licensing of the bidders. FTA Circular 4220.1F, ch. 
VI.2.a(4)(g)2 or 3, when contracting in the case of a major 
disaster and receiving emergency relief in accordance with the 
Stafford act, 42 U.S.C. § 5150. Grantees sometimes attempt to 
justify the use of geographic preferences for contracts other 
than A&E work by arguing that they need parts or services on 
a short lead-time basis and must therefore rely on local 
suppliers. While FTA is sympathetic to this need, it is still not 
a permitted reason for employing geographic preferences. An 
approach that is allowable, however, is for the grantee to 
require that contractors be able to supply parts or services by a 
specific time or within a specific timeframe. As long as the 
deadline/timeframe is reasonable, this does not constitute a 
geographic preference. MANUAL § 2.4.2.2.3. 

32 FTA Circular 4220.1F, ch. VI.2.h(1). Note that the 
Manual erroneously refers to this requirement as being under 
paragraph 9.d Circular 4220.1E. The requirements of the 
Brooks Act (40 U.S.C. § 541 (2001)) are: (1) an offeror’s 
qualifications must be evaluated; (2) price must be excluded as 
an evaluating factor; (3) negotiations must be conducted only 
with the most qualified offeror; (4) if there is a failure to agree 
on price, negotiations with the next most qualified offeror must 
be commenced until the contract is awarded to the most 
qualified offeror whose price is fair and reasonable to the 
grantee.  

33 MANUAL § 1.3.1. 49 C.F.R. § 18.36.. 
34 MANUAL § 1.3.2. 

are certain situations in which FTA requirements must 
be met, even if it appears there is no direct use of fed-
eral funds.35 The first is where the agency receives op-
erating assistance from FTA, in which case it must ap-
ply all relevant federal requirements to procurements 
except for capital projects undertaken wholly without 
federal funds.36 For example, even if the operating as-
sistance funds are used only for paying salaries, a pro-
curement of diesel fuel must still be in conformance 
with federal requirements. Second, where a transit 
agency enters into an FFGA with FTA for a capital pro-
ject, it will be assumed that federal funds are part of all 
aspects of the project in the same ratio as federal funds 
are to the overall budget for the project.37 Ultimately, 
this has a similar effect to the operating assistance pro-
vision, in that it transforms the entire project (unless 
otherwise segregable into discrete parts) into a com-
pletely federally-funded project, thereby subjecting all 
parts of it to the federal requirements. If a project can 
be divided into discrete parts, this leads to the final 
manifestation of the taint principle—the need to iden-
tify the “minimal segment that can be feasibly operated 
independently.”38 In the absence of an FFGA, federal 
funds may be confined to particular parts of a capital 
project, but those parts must have independent utility.39 
For example, if a light rail station is to be constructed, 
federal funds could not be confined solely to the roof of 
the station or to the surfacing of the passenger plat-
forms. However, it would be possible to exclude federal 
funds from the landscaping around the station, as it is 
not essential to operations. 

FTA requirements also extend to such purchases as 
legal services and expert witnesses, so these services 
must be procured competitively and in the approved 
manner.40 Regular employment contracts, such as for 
clerical staff, do not fall under the federal require-

                                                           
35 This is often referred to as the “taint principle,” i.e., 

federal dollars “contaminate” other funds and projects, leading 
to a proliferation of federal control. 

36 MANUAL § 1.3.2. As the Manual says, “FTA maintains 
that, one dollar of Federal operating assistance converts the 
operating funds of the [transit agency] so that all such funds of 
the [agency] therefore become subject to Federal 
requirements.” MANUAL § 1.3.2. Although operating assistance 
was eliminated for most purposes some years ago, funds made 
available under the system of Formula Grants for Other than 
Urbanized Areas may still be used for operating assistance. 49 
U.S.C. § 5311(h) (2001). 

37 MANUAL § 1.3.2. 49 C.F.R. § 633.5. 
38 MANUAL § 1.3.2. 
39 MANUAL § 1.3.2. 
40 MANUAL § 1.3.3.2. However, where the grantee has 

pending litigation that might be compromised by a public 
procurement process, the grantee may validly seek to avoid 
using ordinary procurement procedures. In such an instance 
the grantee should submit a request to the FTA seeking a 
waiver of FTA requirements, particularly those governing the 
need to competitively select legal counsel in a formally 
advertised RFP MANUAL § 1.3.3.2. 
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ments.41 Therefore, the agency is free to devise what-
ever procedures it wishes within the confines of rele-
vant state/local laws and federal statutes governing 
employment in general.42 Note that veterans who have 
the skills and ability to perform construction work enjoy 
a hiring preference among recipients and subrecipients 
of FTA assistance.43 

c. The Three Stages of the Procurement Process 
The Manual provides a number of recommendations 

and requirements for the general procurement process. 
The first point the Manual raises is the importance of 
autonomy in procurements.44 While recognizing that 
there is no uniform solution, the Manual recommends 
that the overall procurement process be divided into 
three stages: “requiring,” “procurement,” and “pay-
ment.”45 The requiring stage is represented by the pro-
gram manager, who is responsible for determining the 
procurement needs, establishing specifications, and 
acting as a technical representative or advisor to the 
contracting officer.46 The procurement stage is repre-
sented by the contracting officer, who is responsible for 
ensuring that specifications are not needlessly restric-
tive, preparing and distributing the bid advertisement, 
awarding the contract, and monitoring performance.47 

                                                           
41 MANUAL § 1.3.3.3. 
42 MANUAL § 1.3.3.3. 
43 5 U.S.C. § 2108. FTA Circular 4220.1F, ch. IV 2.c.(1)(c). 
44 MANUAL § 2.1.2. 
45 MANUAL § 2.1.2. Using the major milestone event within 

each phase of a procurement as a point of reference, this could 
also be called “preparation of the IFB/RFP/Specifications,” 
“selection and award to the successful vendor,” and “contract 
administration.” 

46 MANUAL § 2.1.2. 
47 MANUAL § 2.1.2. In LACMTA, the Chief Executive Officer 

(CEO) designates who will serve as contracting officers. See LA 

MANUAL § 2.1.B. The LA Manual provides a specific procedure 
for the appointment of contracting officers. See LA MANUAL § 
2.5. The contracting officers have wide reaching powers and 
responsibilities on behalf of LACMTA, although the CEO may 
choose to limit the scope of their authority to less than that 
permitted by statute or regulation. The powers and 
responsibilities of a contracting officer include, but are not 
limited to: (1) entering into, administering, and terminating 
contracts; (2) ensuring that all applicable restrictions have 
been complied with and all requirements have been met; (3) 
ensuring contractors receive impartial and equitable 
treatment; (4) ensuring that there are sufficient funds to meet 
the terms of the contract; and (5) determining that offered 
prices are fair and reasonable prior to entering into a contract. 
See LA MANUAL § 2.4.A. The contracting officer is also 
responsible for: (1) soliciting bids and proposals and issuing 
amendments to those solicitations; (2) serving as the 
chairperson for prequalification hearings, pre-bid conferences, 
and proposal evaluation meetings; (3) conducting contract 
negotiations; (4) conducting investigations of contractors; (5) 
managing termination procedures where needed; and (6) 
managing nontechnical aspects of post-award contract 
administration, including maintaining all official contract files. 
See LA MANUAL § 2.4.A. Also assisting the contracting officer is 

The payment stage is represented by the accounts pay-
able officer, who ensures that all necessary approvals 
are obtained and that payments are kept within the 
price limits of the contract.48  

d. Employee Conduct 
Regardless of how the grantee chooses to arrange its 

procurement process, it must adopt a written code of 
standards governing the performance of employees en-
gaged in the award and administration of contracts.49 
The standards must include a provision barring em-
ployees, officers, agents, and board members of the 
grantee, or immediate family members of any of these 
groups, from participating in the selection, award, or 
administration of any FTA-financed contract if a con-
flict of interest would be involved.50 The grantee’s em-
ployees, officers, agents, or board members must nei-
ther solicit nor accept gifts, gratuities, favors, or 
anything of monetary value from potential contractors, 
active contractors, or other parties with agreements 
with the grantee.51 The grantee must certify to FTA 
that the standards are in place.52 As a matter of best 
practices, the Manual recommends that the grantee 
require all employees to periodically sign a statement 
acknowledging that the employee has read and under-
stood the grantee’s code of conduct.53 FTA has noted 
that despite requirements that grantees explicitly adopt 
penalties or sanctions for violations of their standards,54 
grantees consistently fail to do so.55 A grantee should 
examine its disciplinary procedures and rectify this 

                                                                                              
the project manager, who is responsible for the day-to-day 
administration of the technical aspects of a contract, including 
monitoring the contractor’s performance. The project manager 
should be familiar with the procedures and requirements of the 
department making the procurement. See LA MANUAL § 2.4.B. 
If the contractor fails to correct any problems in a timely or 
adequate manner, the project manager must notify the 
contract administrator that an apparent breach of the contract 
exists. The contract administrator and project manager must 
then take “any steps necessary and available” to enforce the 
Authority’s rights under the contract. See LA MANUAL § 2.4.D.  

48 MANUAL § 2.1.2. 
49 FTA Circular 4220.1F, ch. III.3.  
50 The Circular defines “conflict of interest” as being when 

any of the following parties has a “financial or other interest” 
in the firm selected for the award: (1) an employee, officer, 
agent, or board member; (2) any member of his/her immediate 
family; (3) his/her partner (the Circular does not explain 
whether “partner” is intended in a business or relational 
sense); or (4) an organization that employs or is about to 
employ any of the above. FTA Circular 4220.1F, ch. III.1.b. 

51 FTA Circular 4220.1F, ch. III.b. Grantees may, however, 
set minimum rules where financial interests are not 
substantial or the gifts are unsolicited items of “nominal 
intrinsic value.” Id. 

52 FTA Circular 4220.1.F, ch. III.2 . 
53 MANUAL § 2.1.3. 
54 FTA Circular 4220.1F, ch. III.1.c. 
55 MANUAL § 2.1.3. 
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situation if it exists.56 Issues of employee conduct are 
described in greater detail in Section 6—Ethics. 

e. Written Record 
The Common Grant Rule requires that recipients 

have written procurement procedures as a condition of 
self-certification.57 Once standards and procedures are 
in place for making procurements, the grantee must 
begin building a written record of a procurement’s his-
tory.58 This is commonly called the “procurement file,” 
“contract file,” or “record of procurement.”59 At the very 
minimum, such a record is required to include: 

 
1. The rationale for the method of procurement; 
2. Selection of contract type; 
3. Reasons for contractor selection or rejection; and 
4. The basis for the contract price.60 
 
The Manual also suggests a number of other items 

that, while not mandated by FTA, should be kept as 
part of the written procurement history.61 

f. Full and Open Competition 
Consistent with general federal procurement proce-

dures, procurements using FTA funds must provide for 
“full and open competition.”62 Unlike state grantees 
where this term is largely undefined, other grantees are 
subject to a broad set of restrictions. Grantees must use 
sealed bids or competitive negotiations for procure-
ments in excess of $100,000.63 Practices that are barred 
as overly restrictive include: 

                                                           
56 MANUAL § 2.1.3. 
57 FTA Circular 4220.1F. 
58 MANUAL § 2.4.1; FTA Circular 4220.1F, ch. III.d(1). 
59 See, e.g., 49 C.F.R. § 19.45. 
60 FTA Circular 4220.1F, ch. III.d(1)(d); 49 C.F.R. § 

18.36(b)(9). 
61 This includes, but is not limited to: (1) purchase requests, 

acquisition planning information, and other presolicitation 
documents; (2) evidence of availability of funds; (3) rationale 
for method of procurement; (4) list of sources solicited; (5) 
independent cost estimate; (6) statement of work/scope of 
services; (7) copies of published notices of proposed contract 
action; (8) copy of the solicitation, including all addenda and 
amendments; (9) liquidated damages determination; (10) an 
abstract of each offer or quote; (11) source selection 
documentation; (12) contractor’s contingent fee representation 
and other certifications and representations; (13) contracting 
officer’s determination of contractor responsiveness and 
responsibility; (14) cost or pricing data; (15) determination that 
the price is fair and reasonable including an analysis of the 
cost and price data and any required internal approvals for the 
award; (16) notice of award; (17) notice to any unsuccessful 
bidders and record of any debriefing; (18) record of any protest; 
(19) bid, performance, payment, or other bond documents, and 
notices to sureties; (20) required insurance documents; (21) 
notice to proceed. MANUAL § 2.4.1. 

62 MANUAL § 2.4.2.1. 
63 Id. This dollar amount is based on the federal 

government’s own definition of “small purchases,” as given at 

1. Unreasonable qualifications requirements for 
firms to compete; 

2. Unnecessary experience and excessive bonding re-
quirements; 

3. Noncompetitive awards to any person or firm on 
retainer contracts; 

4. Organizational conflicts of interest;64 and 

                                                                                              
41 U.S.C. § 403(11), but it is still established by the FTA itself, 
so a change in the statute will not necessarily herald a change 
in FTA guidelines.  

By comparison, under state law (see CAL. PUB. UTIL. CODE 
§§ 130232 and 130050.2 (2001)), LACMTA is permitted to use 
simplified acquisition procedures for the procurement of 
supplies and equipment only where the aggregate cost of the 
procurement will be $40,000 or less, and for construction where 
the total dues do not exceed an aggregate amount of $25,000. 
LA MANUAL ch. 10. Within the simplified acquisition threshold 
of $25,000, different procedures apply for different cost levels 
and types of procurements. Where a procurement does not 
exceed $2,500, only a single price quotation is needed if the 
price is judged to be reasonable. LA MANUAL § 10.4.F. A 
procurement under $1,000 may also be made using a “check 
request” if the items to be procured are within the requesting 
department’s regular budget (typically including books, trade 
publication subscriptions, conference/seminar registration fees, 
etc.). LA MANUAL § 10.21. Procurements that are greater than 
$2,500 and less than $40,000 and are of a nature that puts 
them under CAL. PUB. UTIL. CODE § 130232 may be obtained 
on the basis of three oral or written quotations. LA MANUAL § 
10.7. One of the quotations must come from the previous 
supplier, if any (assuming that their performance record with 
LACMTA is acceptable and that they have not been debarred 
from bidding for federally-funded contracts). LA MANUAL § 
10.9.A. Based on a variety of factors, the contracting officer 
may conclude that it is desirable to obtain quotes from more 
than three sources, and in any event should try to maximize 
the amount of competition. LA MANUAL § 10.10. The 
contracting officer has an affirmative duty to verify “price 
reasonableness” in two circumstances. The first is where the 
officer suspects, or otherwise has information, indicating the 
price may not be reasonable. The other is when there is no 
comparable pricing information readily available for the item 
or service to be procured, as when purchasing an item that is 
not the same as, or similar to, other items that have been 
recently procured using competitive procedures. LA MANUAL § 
10.9.B. Regardless of whether the contracting officer has to 
investigate the pricing, he or she must make a finding in 
writing that the price to be paid is fair and reasonable. LA 
MANUAL § 10.11. If only one quotation is received or the 
quotations reflect a lack of price competition, the contracting 
officer must include in the procurement file a statement 
explaining the basis of the determination of fairness and 
reasonableness. LA MANUAL § 10.11. The determination may 
be based on competitive quotations, comparison of prices with 
previous purchases, price lists, catalogs, advertisements, the 
contracting officer’s personal knowledge, or any other 
reasonable basis. LA MANUAL § 10.11. In event of inadequate 
competition or information for basing comparisons on, a cost 
analysis may be necessary to determine whether the offered 
price is reasonable.  

64 This is defined as a situation where because of other 
activities, relationships, or contracts, a contractor is unable, or 
potentially unable, to render impartial assistance or advice to 
the grantee; a contractor’s objectivity in performing the 
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5. Any arbitrary action in the procurement process.65 
 
This list is not definitive, and any other practice that 

interferes with full and open competition may also be 
found to have violated the terms of the FTA guide-
lines.66 The grantee should always recall the two prin-
cipal purposes of public procurements—to obtain the 
best quality and service at minimum cost, and to guard 
against favoritism and profiteering at public expense.67 
Thus, before adding any new requirements, specifica-
tions, or restrictions to a procurement, the grantee 
should question whether such changes are in harmony 
with those purposes. 

However, under certain circumstances, a recipient 
may use noncompetitive proposals, as, for example, 
when such procurement would be inappropriate for 
small purchases or sealed bids.68  

g. Minimum Needs Doctrine 
The Manual stresses the importance of the “mini-

mum needs doctrine” in procurements.69 The doctrine 
provides that in preparing specifications for a product 
or service to be procured, the grantee should limit the 
specifications to those criteria most essential to meet its 
requirements.70 Under current FTA requirements, the 
minimum needs doctrine is only mandatory where 
specifications make reference to a brand name product. 
In such an instance, the specifications must also include 
descriptions of the product’s function so as to facilitate 
product substitutions or allow potential contractors to 
submit an alternate product (“approved equal”) for pre-
bid consideration by the grantee.71 However, the Man-

                                                                                              
contract is or might otherwise be impaired; or where a 
contractor has an unfair competitive advantage. FTA Circular 
4220.1F, ch. VI.2.a(4)(h). FTA considers the award of a transit 
management services contract as particularly susceptible to 
conflicts of interest. E.g., if the transit management firm will 
provide the general manager as part of its services, an 
organizational conflict of interest arises if any person who 
reports to the general manager is involved in the review of 
proposals, recommendation of the successful contractor, 
contract award, and/or contract administration. The reason is 
simple: the general manager will sign the reviewing employee’s 
paycheck, have the authority to promote or terminate the 
employee, etc. To resolve the organizational conflict of interest, 
an outside government agency that does not report to the 
general manager may perform these procurement tasks, or the 
transit board can appoint a subcommittee to act as 
procurement staff to the board. 

65 FTA Circular 4220.1F, ch. VI.2.a(4)(j). 
66 FTA Circular 4220.1F, ch. VI.2.a(4). 
67 MANUAL § 2.4.2.1. 
68 FTA Circular 4220.1F, ch. VI(3). 
69 MANUAL § 2.3. 
70 Id. 
71 FTA Circular 4220.1F, ch. VI.2.a(1), (2), and (3). 

Alternatively, if it would be too laborious or space consuming to 
describe the product’s function fully, it is acceptable to follow 
the brand name product description with the words “or equal,” 
“or approved equal,” or “or similar in design, construction, and 

ual exhorts grantees to apply the logic of the minimum 
needs doctrine to all procurements where possible.72 
The Manual also encourages grantees to participate in 
intergovernmental procurement contracts for the pur-
pose of reducing costs and increasing efficiency in pro-
curements.73 

h. Leasing 
Leases of equipment are considered to be third party 

contracts and thus fall under relevant federal laws, 
regulations, and FTA guidelines.74 However, because 
leasing equipment is often less cost effective than pur-
chasing the same sort of equipment, a lease versus pur-
chase analysis should be made as part of the decision 
regarding the method of procurement.75 The degree of 
analysis should be appropriate to the size and complex-

                                                                                              
performance.” However, the FTA strongly prefers that the 
function be described if at all possible. It should be noted that 
the use of brand names is strongly disfavored by the FTA. 
MANUAL § 2.4.2.2.1. An exception to this rule is where the 
grantee is obtaining an “associated capital maintenance item” 
from the original supplier. However, in that instance the 
grantee must first certify in writing to the FTA that the 
original supplier is the only source for the item and that the 
price of the item is no higher than that paid by similar 
customers. FTA Circular 4220.1F, ch. VI.3.i(1)(d). 

72 MANUAL § 3.3. 
73 MANUAL § 1.3.3.5. However, before a grantee joins such a 

contract, it should take several steps to assure that it is not 
violating federal procurement requirements. The grantee 
should: (1) determine that the contract is still in effect or can 
be modified to permit sufficient lead time to make the required 
deliveries to the grantee; (2) determine that the specifications 
in the contract will meet its needs; (3) review the terms and 
conditions to determine that they are acceptable; (4) determine 
that the grantee’s requirements will not exceed the scope of the 
existing contract, as modifying the scope of the contract may 
create a sole-source procurement situation that will need to be 
justified in accordance with federal procedures; (5) determine 
that the contract was awarded competitively, either through 
sealed bids or competitive proposals, as if it was a sole-source 
award then the grantee must justify the contract under the 
relevant federal procedures; (6) if original award was made 
some time ago, conduct a market survey or price analysis to 
determine whether the prices in the contract are reasonable; 
(7) determine that the award recipient has submitted all feder-
ally required certifications to the awarding agency (e.g., Buy 
America, etc.); and (8) prepare a “Memorandum for the Record” 
documenting the grantee’s analysis of the items mentioned 
above. This will serve as the “Written Record of Procurement 
History” required by FTA guidelines. MANUAL § 1.3.3.5.  

“The Common Grant Rule for governmental recipients en-
courages recipients and subrecipients to enter into State and 
local intergovernmental agreements for procurements of prop-
erty or services.” However, FTA recognizes “joint purchases to 
be the only type of intergovernmental agreement suitable for 
use by its grantees and subgrantees.” TA Circular 4220.1F, ch. 
V(4)(a)(1)(a), and (b)(2). C.F.R. § 18.36(b)(5), 

74 MANUAL § 1.3.3.7. 
75 This decision should be documented in the procurement 

history. MANUAL § 1.3.3.7. 
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ity of the procurement and must consider a wide range 
of factors.76 

i. Qualified Products and Bidders Lists 
Grantees may opt to create lists of qualified products 

or qualified bidders to expedite and standardize their 
procurement processes.77 A qualified products list cata-

                                                           
76 The factors include: (1) estimated length of the period the 

equipment is required and the amount of time of actual 
equipment usage; (2) technological obsolescence of the 
equipment; (3) financial and operating advantages of 
alternative types and makes of equipment; (4) total rental cost 
for the estimated period of use; (5) net purchase price; (6) 
transportation and installation costs; (7) maintenance and 
other service costs; (8) trade-in or salvage value costs; (9) 
imputed interest cost; and (10) availability of a servicing 
facility, especially for highly complex equipment. MANUAL  
§ 1.3.3.7. 

77 MANUAL § 2.4.2.2.4.  
In Los Angeles, LACMTA typically requires businesses 

interested in doing certain work for it to complete a pre-
qualification procedure before being eligible to receive 
contracts from the Authority. LA MANUAL § 2.12.  

Florida employs a prequalification process for SDOT 
contracts in excess of $250,000. FLA. STAT. § 337.14 (2000). To 
be eligible to bid on a contract, a contractor must annually file, 
in duplicate, with the SDOT an application for qualification 
accompanied by all required supporting documents. FLA. 
ADMIN. CODE ANN. 14-22.002(1)(a) (2000). The supporting 
documents include a financial statement (FLA. ADMIN. CODE 

ANN. 14-22.002(2), the financial statement must have been 
completed within the past 12 months in accordance with 
GAAP, FLA. ADMIN. CODE ANN. 14-22.002(2) (2000)); and a list 
of equipment (FLA. ADMIN. CODE ANN. 14-22.002(3) (2000)). 
The list must reflect each major item of equipment owned by 
the applicant that is utilized in performing the requested 
classes of work along with its book or salvage value, make, 
model, and description. Items held under capital lease 
agreements must be identified so that the book value of these 
items can be readily determined, FLA. ADMIN. CODE ANN. 14-
22.002(3) (2000). Where the contractor has previously qualified 
within the past 2 years, the application must include a list of 
projects completed within the past 3 years as the prime or 
subcontractor stating the actual dollar amount of work 
executed and listing each class of work performed on those 
projects by its employees. The list may not include work sublet 
to others or performed with rented equipment and operators. 
Resumes must be submitted to show construction experience of 
personnel at superintendent level and above for each class of 
work for which the contractor is requesting qualification. FLA. 
ADMIN. CODE ANN. 14-22.002(4)(a) (2000). Newly established 
contractors, and contractors who last qualified more than 2 
years previously, must provide letters of recommendation from 
at least two agencies or firms with direct knowledge of the 
contractor's key personnel and work performance in sufficient 
detail to assist in rating the applicant's ability to perform 
construction and related work. FLA. ADMIN. CODE ANN. 14-
22.002(4)(b) (2000). The contractor must also indicate the 
classes of work for which it wishes to be qualified for. FLA. 
ADMIN. CODE ANN. 14-22.003(3)(a) (2000). The SDOT then 
applies a formula to the information to determine the 
contractor’s “Maximum Capacity Rating” [MCR]. See FLA. 
ADMIN. CODE ANN. 14-22.003 (2000) for a complete discussion 

logs products that have previously been tested and 
found to meet the grantee’s requirements, while a quali-
fied bidders list provides the names of bidders that 
manufacture complex items requiring sophisticated 
manufacturing and quality control procedures.78 To be 
placed on a qualified bidders list, a firm should be re-
viewed carefully to ensure that its internal procedures 
and controls produce satisfactory end products.79 
SAFETEA-LU clarified the definition of “end products” 
with respect to components, subcomponents, and major 
systems, and provides a representative list of end prod-
ucts. 80  

                                                                                              
of the formula and how various elements are weighted. The 
MCR is the total aggregate dollar amount of uncompleted work 
that a bidder may have under contract as either a prime or 
subcontractor. FLA. ADMIN. CODE ANN. 14-22.003(2)(a) (2000). 
A bidder may increase its MCR if it furnishes a bond meeting 
certain requirements and exceeding its current MCR. FLA. 
ADMIN. CODE ANN. 14-22.003(2)(b) (2000). The SDOT will 
consider the contractor’s MCR and other factors, such as prior 
convictions for contract crimes and the quality of past work 
done for the SDOT (see FLA. ADMIN. CODE ANN. 14-22.0041(1) 
(2000) for a complete listing of factors the SDOT must weigh in 
determining whether to qualify the contractor), and then make 
a determination as to whether to qualify the contractor. FLA. 
ADMIN. CODE ANN. 14-22.0041(2) (2000).  

New York is unusual in that it is one of the few states to 
use a post-qualification system for evaluating bidders. Once a 
construction contractor has been notified that it was the lowest 
bidder for a contract, it must complete the New York State 
Uniform Contracting Questionnaire (NYSUCQ), http://www. 
thruway.ny.gov/business/contractors/cca-1.pdf, to establish its 
ability to perform the contract. If the contractor has submitted 
a NYSUCQ within the past 12 months and its information has 
not changed in that time, a copy of the earlier NYSUCQ may 
be submitted along with an affidavit stating that there has 
been no change. NYSUCQ Preamble, available online at 
http://www.dot.state.ny.us/cmb/contract/files/ccal.pdf (last 
visited July 2014). The completed NYSUCQ must include a 
financial statement (NYSUCQ § 15), prior work experience 
(NYSUCQ § 10–14), and a disclosure of previous criminal or 
regulatory actions against the contractor. NYSUCQ § 16. The 
completed form is evaluated by the Contract Management 
Bureau of the SDOT (NYSUCQ Preamble), which will notify 
the contractor of whether it has been successfully qualified.  

78 MANUAL § 2.4.2.2.4. 
79 MANUAL § 2.4.2.2.4. Grantees are not required to 

document the construction of a qualified list, nor are they 
required to justify the placement of a product or bidder on such 
a list, but the Manual recommends that written records be 
kept in case a decision is challenged. MANUAL § 2.4.2.2.4. Once 
a list is assembled, however, the FTA does mandate that the 
list be kept current and include enough qualified sources to 
ensure full and open competition. FTA C. 4220.1Fch. VI.l .c(1) 
and (2). 

80 Buy America Requirements; End Product Analysis and 
Waiver ProcedureS, 72 Fed. Reg. 53,688, Sept. 20, 2007; See 
also 72 Fed. Reg. 55,102, Sept. 28, 2007. SAFETEA-LU di-
rected FTA to define “end product,” and in defining the term, 
FTA was to “develop a list of representative items that are 
subject to the Buy America requirements, and [address] the 
procurement of systems under the definition to ensure that 
major system procurements are not used to circumvent the 

http://www.thruway.ny.gov/business/contractors/cca-1.pdf
http://www.dot.state.ny.us/cmb/contract/files/ccal.pdf
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Furthermore, the grantee must not prevent a sup-
plier or bidder from qualifying for a list during the “so-
licitation period” (i.e., the time from the posting of the 
bid advertisement to the closing date).81 Nevertheless, a 
grantee is neither expected nor required to delay an 
award merely to give an interested party an opportu-
nity to qualify.82 A grantee considering use of either a 
qualified products list or a qualified bidders list should 
first examine whether the product or service would cus-
tomarily be prequalified. This consideration is impor-
tant, as while pre-qualification can be a useful filtering 
technique, it makes it more difficult for new firms to 
enter the field, thereby reducing competition. 

j. Procurement and Awards Process 
At this stage, the grantee should consider what sort 

of process to use for making the procurement: micro-
purchase, small purchase, sealed bid, competitive pro-
posal, or sole source.  

A micro-purchase is a procurement of $3,000 or 
less.83 Competitive quotations are not required if the 
grantee determines an offered price is fair and reason-
able.84 The purchase is exempt from “Buy America” re-
quirements.85 (See Section 5.C.3 below for a further 
discussion of “Buy America”.) There should be an effort 

                                                                                              
Buy America Requirements.” Pub. L. No. 109-59, tit. III,  
§ 3023(i)(5), 119 Stat. 1144. In its rule, FTA defined “end prod-
uct” in 49 C.F.R. § 661.3, based on FAR at 48 C.F.R. Part 25, 
implementing the Buy American Act, 41 U.S.C. 10a–10d, as 
follows: 

End product means any vehicle, structure, product, article, 
material, supply or system, which directly incorporates con-
stituent components at the final assembly location, that is ac-
quired for public use under a federally funded third-party con-
tract, and which is ready to provide its intended end function or 
use without any further manufacturing or assembly change(s). 
A list of representative end products is included in Appendix A 
to this section. 

49 C.F.R. § 661.3. JAYE PERSHING JOHNSON, GUIDE TO 

FEDERAL BUY AMERICA REQUIREMENTS—2009 SUPPLEMENT, 
(Legal Research Digest No. 31, Transportation Research 
Board, 2010). 

81 49 C.F.R. § 18.36(c)(4). FTA Circular 4220.1F, ch. 
VI.l.c(3). Under LACMTA’s prequalification process, a business 
must submit a “completed, executed, and notarized 
application” containing all required information no later than 
the date of bid opening or the due date for proposals for the 
business’s bid or proposal to be considered. LA MANUAL  
§ 2.12.B. LA MANUAL § 2.12.B., prequalification. If a 
prequalification application is denied, the firm has 10 days 
from the date of notification to file a written appeal with the 
LACMTA Review Panel. LA MANUAL § 2.12.3. The appellant 
may present new evidence to the Review Panel for 
consideration. LA MANUAL § 2.12.B. The decision of the Review 
Panel is final and may not be appealed. LA MANUAL  
§ 2.12.B. 

82 MANUAL § 2.4.2.2.4. 
83 FTA Circular 4220.1F, ch. VI.3.a(1). Prior to 2009, the 

threshold was $2,500. 
84 FTA Circular 4220.1F, ch. VI.3.a(1). 
85 Id. 

to equitably distribute such procurements among sup-
pliers.86 The only required documentation is a determi-
nation that the price is fair and reasonable and a show-
ing of how this determination was reached.87  

The principles governing a small purchase procure-
ment (i.e., one between $3,000 and $100,000)88 are simi-
lar to those concerning a micro-purchase. The key ex-
ception is that price/rate quotations must be obtained 
from an “adequate number” of sources.89 

The use of sealed bids is recommended where the an-
ticipated price will exceed the small purchase threshold 
(currently $100,000)90 and the intent is to award a “firm 
fixed-price contract.”91 FTA Circular 4220.1F states that 

                                                           
86 Id. LACMTA also requires that noncompetitive small 

purchases be distributed equitably among available suppliers 
when possible or appropriate. LA Manual 10.4.E. 

87 FTA Circular 4220.1F, ch. VI. 3.a(1). 
88 FTA Circular 4220.1F, ch. VI.3.b(1). 
89 Id. Circular 4220.1F does not expressly state that small 

purchase procurements are exempt from Buy America 
requirements; however, FTA has recognized such an exemption 
as a general public interest waiver to Buy America. See Buy 
America Requirements, 56 Fed. Reg. 932 (Jan. 9, 1991), as 
amended at 60 Fed. Reg. 37,930 (July 24, 1995) and 61 Fed. 
Reg. 6300 (Feb. 16, 1996). 

90 See MANUAL § 2.4.2.1. 
91 49 C.F.R. § 18.36(d)(2). A firm fixed-price contract 

establishes a price that is not subject to any adjustment on the 
basis of the contractor’s cost experience in performing the 
contract. It is appropriate for procurements of commercial 
items or supplies and services that can be clearly defined with 
either performance or functional specifications or design 
specifications, and where performance uncertainties do not 
impose unreasonably high risks on the contractor. MANUAL  
§ 2.4.3.1. 

A firm-fixed price contract establishes a single price, or a se-
ries of line item or unit prices, that are not subject to any ad-
justment on the basis of the contractor's cost experience in per-
forming the contract. The contractor takes full responsibility for 
the cost and profit outcome, and thus the contractor has maxi-
mum incentive to control costs and complete the contract on 
schedule. This contract type represents the least administrative 
burden upon the contracting parties; e.g., it is not necessary for 
the buyer to monitor contractor costs or to perform contract 
closeout audits. In some cases, however, there may be a need for 
audits if, for example, change orders have been issued on a cost-
reimbursable basis. 

Manual § 2.4.3.1 Fixed Price Contracts. 

Fixed-price contracts may provide for price adjustments (up-
ward or downward) when specified contingencies occur. These 
contracts are typically used when there is serious doubt about 
the stability of selected costs or prices over an extended period of 
contract performance. …Price adjustments may be based on 
published indices, actual cost experiences of the contractor for 
certain materials or labor, or increases or decreases in published 
prices for specific items. The contract will define the circum-
stances under which the economic price adjustment will be 
made and the means whereby it will be calculated. Using eco-
nomic price adjustment clauses is an excellent way to deal with 
high-risk situations and avoid having to price the initial con-
tract on the basis of contingencies that may never occur. This 
technique may also be necessary to get contractors to accept 
fixed-price contracts that have a lengthy performance period.  
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for the use of sealed bids, the following conditions 
should be met: 

 
1. A complete, adequate, and realistic specification or 

purchase description is available; 
2. Two or more responsible bidders are willing and 

able to compete effectively for the business; 
3. The selection of the successful bidder can be made 

primarily on the basis of price; and 
4. No discussion with the bidders is needed.92 
 
Once the grantee has decided to make the award 

through the sealed bids process, it is obligated to meet a 
number of FTA requirements. The invitation for bids 
(IFB) must be publicly advertised in a manner calcu-
lated to produce an adequate number of bidders from 
amongst known suppliers.93 As a practical matter, this 
does not limit publication of the legal notice to a single 
publication. For example, it would be imprudent for 
most transit systems to publish advertisements for the 
procurement of rolling stock solely in the local newspa-
per, because publication in trade journals is ordinarily 
more effective. 

The solicitation period is required to be sufficiently 
long to permit interested parties time to prepare their 
bids.94 The IFB, which may include pertinent attach-
ments, shall provide specifications for the items or ser-
vices sought, and those specifications must be suffi-
ciently precise for bidders to be able to properly 
formulate bids based on the specifications or sources 
incorporated by them.95 All bids are required to be 
opened publicly at the time and place advertised.96 The 
lowest responsive and responsible bidder will be given a 
firm fixed-price contract.97 Factors such as discounts, 
transportation costs, and life-cycle costs may be consid-
ered in determining which bid is lowest if the bid adver-
tisement has specified that those factors would be so 
considered.98 Any or all bids may be rejected if there is a 
sound documented business reason.99 

                                                                                              
MANUAL § 2.4.3.1 Fixed Price Contracts. See also Federal 
Acquisition Regulations (FAR), Subpart 16.203 and FAR 
52.216-2,3,4, available online at https://acquisition.gov/far/. 

MAP-21 amended 49 U.S.C. § 5309(l) to allow FTA approval 
of an adjustment of the final net capital project cost of a new 
fixed guideway capital project or core capacity improvement 
project where FTA determines that the project was completed 
at a price significantly below the original estimate. FTA 
Circular 4220.1F ch. VI(5). 

92 FTA Circular 4220.1F, ch.III..3.c(1). 
93 49 C.F.R. § 18.36(d)(2)(ii)(A). FTA Circular 4220.1F ch. 

III.3.c(2)(a). 
94 FTA Circular 4220.1F, ch.III.3.c(2)(d). 
95 FTA Circular 4220.1F, ch. III.3. c(2)(c). 
96 FTA Circular 4220.1F, ch. III.3.c(2)(e). 
97 FTA Circular 4220.1F, ch. III.3.c(2)(f). 
98 Id. Payment discounts may only be used to determine the 

low bid if previous experience indicates that such discounts are 
ordinarily taken advantage of. 

99 FTA Circular 4220.1F, ch. III.3.c(2)(g). 

The use of competitive proposals is recommended 
where the anticipated price will exceed the small pur-
chase threshold (currently $100,000), the procurement 
is of a complex nature requiring discussion with the 
offerors, or the procurement otherwise does not fall 
within the suggested parameters of the sealed bid proc-
ess, and the intent is to award a firm fixed-price contact 
or a “cost reimbursement type contract.”100 Grantees are 
encouraged to use simplified methods when legal and 
feasible for small purchases up to $100,000.101 Cost re-
imbursement-type contracts may be of either comple-
tion form or term form.102 If competitive proposals are to 
be used, the RFP must be publicized in a similar man-
ner as the sealed bid process, and all evaluation factors 
and their relative importance must be identified in the 
advertisement.103 The grantee shall have a procedure in 
place prior to the advertisement for conducting techni-
cal evaluations of the proposals submitted and selecting 
a winning proposal.104 Proposals should be solicited in a 
way that will produce a response from a sufficient 
number of offerors to achieve full and open competi-
tion.105 Finally, awards are to be made to the responsi-
ble offeror whose proposal is most advantageous to the 
grantee’s program with price and other factors consid-

                                                           
100 FTA Circular 4220.1F, ch. III.3.d. A cost reimbursement 

type contract is one in which the grantee does not contract for 
the performance of a specified amount of work for a 
predetermined price, but agrees instead to pay the contractor’s 
reasonable, allocable, and allowable costs of performance, 
regardless of whether the work is completed. The grantee will 
consequently assume a high risk of incurring cost overruns, 
while the contractor is veritably shielded from financial loss. 
Contracts of this sort are appropriate when the grantee is 
unable to accurately describe the work to be done or where 
there is an inability to accurately estimate the costs of 
performance. A cost reimbursement type contract is best suited 
to large projects with many complex requirements. MANUAL § 
2.4.3.2. 

101 See FTA’s Small Purchases Web site, http://www.fta.dot. 
gov/13057_6228.html. 

102 MANUAL § 2.4.3.2. The completion form describes the 
scope of work by specifying an end product or definite goal to 
be achieved. This form obligates the contractor to finish the 
work and deliver the final item as a condition for payment of 
the entire fee. Failure to do so will permit the grantee to reduce 
the amount paid. Conversely, the term form defines the work 
in general terms and obligates the contractor to expend a 
specified level of effort for a stated time period. The fee is 
payable at the expiration of the stated time period if the 
contractor has met the required level of effort. Extension of the 
time period, unless the contractor had failed to use the 
required amount of effort, will constitute a new procurement 
and require the process to be repeated. MANUAL § 2.4.3.2. In 
the case of either type of cost contract, the grantee should 
verify that the contractor has an adequate accounting system 
to segregate project costs and reasonably apportioned overhead 
from other company activities. MANUAL § 2.4.3.2. 

103 FTA Circular 4220.1F, ch. III.3.d(2)(a) and (b). 
104 FTA Circular 4220.1F, ch. III.3.d(2)(d). 
105 FTA Circular 4220.1F, ch. III.3.d(2)(c). 

https://acquisition.gov/far/
http://www.fta.dot.gov/13057_6228.html
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ered.106 Unsolicited proposals are not accessed in Tran-
sit Law; FTA indicates that it would look to the Federal 
Acquisition Regulations to determine the circumstances 
under which consideration of an unsolicited tender 
would be appropriate.107 

The last form of award process is the sole source pro-
curement, sometimes called “procurement by noncom-
petitive proposal.”108 As its name implies, a sole source 
award is usually made through solicitation of a single 
firm, although it may also be made in the context of a 
sealed bid/competitive proposal procedure where there 
is only one responsible respondent.109 The sole source 
procurement procedure is also used in the event of con-
tract amendments or change orders that exceed the 
scope of the original contract,110 or where options that 
were not evaluated as part of a sealed bid/competitive 
proposal procedure are now being exercised.111 A sole 
source procurement may only be used where a contract 
is not feasible under micro/small purchases, sealed bids, 
or competitive proposals, and at least one of the follow-
ing circumstances apply: 

 
1. The item is available only from a single source; 
2. There is a public exigency or emergency112 for the 

requirement that will not permit a delay resulting from 
competitive solicitation; 

3. The FTA authorizes noncompetitive negotiations; 
4. After solicitation of a number of sources, competi-

tion is determined to be inadequate;113 or 
5. The item is an associated capital maintenance 

item as defined by 49 U.S.C. § 5307(a)(1) that is pro-
cured directly from the original manufacturer or sup-
plier of the item to be replaced. The grantee must first 
certify in writing to FTA that such manufacturer or 
supplier is the only source for the item and that the 
price to be paid is no higher than that paid by similar 

                                                           
106 FTA Circular 4220.1F, ch. III.3.d(.2)(e). 
107 The subject of unsolicited proposals is not covered in 

transit law or the common grant rule. FTA looks to the FAR 
provisions as a guide to the circumstances under which a sole 
source award would be appropriate. FAR Part 15.6, available 
online at http://www.arnet.gov/far/. MANUAL § 4.6.4  
Unsolicited Proposals. 

108 49 C.F.R. § 18.36(d)(4). FTA Circular 4220.1F, ch. VI.3.i, 
Procurement By Noncompetitive Proposals (Sole Source), 
addresses the situation when a number of offerors are solicited 
but only one response is received: “Sole Source procurements 
are accomplished through solicitation of a proposal from only 
one source, or after solicitation of a number of sources, 
competition is determined inadequate.” MANUAL § 4.4.3 Single 
Bid. 

109 FTA Circular 4220.1F, ch. VI.3i(b)(2). 
110 Id. 
111 FTA Circular 4220.1F, ch. VI.3i(c)2. 
112 “Emergency” generally means imminent danger to 

persons or property of such a nature that insufficient time 
exists for a formally advertised sealed bid or competitive 
negotiation procurement. Poor planning does not constitute an 
emergency. 

113 49 C.F.R. § 18.36(d)(4)(i). 

customers.114 SAFETEA-LU repealed the special pro-
curement preference previously authorized for associ-
ated capital maintenance items. Therefore, any sole 
source procurement of associated capital maintenance 
items must qualify for an exception under the same 
standards that would apply to other sole source acquisi-
tions.115 

 
There is also a third form of contract, aside from the 

firm fixed-price and cost reimbursement varieties—the 
“time-and-materials” contract.116 The Manual treats 
this form of contract separately, as FTA strongly dis-
courages its use.117 A grantee may only use a time-and-
materials contract after making a determination that 
no other sort of contract is suitable.118 Furthermore, the 
contract must specify a price ceiling the contractor may 
not exceed except at its own expense or with a written 
contract modification from the grantee.119 If a time-and-
materials contract is required, care must be taken to 
avoid inadvertently converting it into an illegal “cost 
plus percentage of cost” form of contract.120 For exam-
ple, a time-and-materials contract may be innocently 
transformed into the illegal “cost plus percentage of 
cost” form by simply breaking out overhead and profit 
from labor costs and billing them at separate rates 
based on labor costs incurred.121 Because FTA so 
strongly disapproves of the use of time-and-materials 
contracts, such a contract could conceivably be a target 
for both a bid protest and scrutiny during Triennial 
Review. Thus, grantees should pay particular attention 
to careful documentation in the procurement file of the 

                                                           
114 FTA Circular 4220.1F, ch.VI.3i(1)(d). 
115 Id.  
116 49 C.F.R. § 18.36(10). A time-and-materials contract is 

used for obtaining supplies or services, with provisions for the 
payment of labor costs on the basis of fixed hourly billing rates 
that must be specified in the contract. The rates include wages, 
indirect costs, general and administrative expenses, and 
profits. While the hourly rates are similar to a fixed-price 
contract, the overall price of the contract is determined in a 
manner similar to cost-type contracts, as the number of hours 
worked is flexible. Materials are to be billed at cost, unless the 
contractor ordinarily sells materials of the type needed in the 
course of its business. In the latter case, the cost should reflect 
the price of the materials as listed in catalogs or price lists in 
effect at the time the material is supplied. MANUAL § 2.4.3.3. 

117 FTA Circular 4220.1F, ch.VI.2.c(2)(c). FTA finds this 
form of contract undesirable because it creates a perverse 
incentive for the contractor to work as slowly as possible, 
thereby maximizing the number of hours worked, and 
consequently diminishing productivity. MANUAL § 2.4.3.3. 

118 FTA Circular 4220.1F, ch.VI.2c(2)(c)1. 
119 FTA Circular 4220.1F, ch.VI.2c(2)(c)2. 
120 A cost plus percentage of cost contract is generally 

defined as one where the contractor’s compensation (or some 
fraction thereof) is calculated as a percentage of the cost of 
performance. This results in directly rewarding the contractor 
for cost overruns. MANUAL § 2.4.3.5. 

121 MANUAL § 2.4.3.3. 

http://www.arnet.gov/far/
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decision and justification for the use of a time-and-
materials contract. 

k. Payment Systems 
Having determined the form of contract to be used, 

the grantee should then assess what sort of payment 
system should be employed. There are three principal 
payment systems: (1) advance payments, (2) partial 
payments, and (3) progress payments. FTA ordinarily 
will refuse to authorize, or participate in, the funding of 
payments to a contractor before the contractor has in-
curred any costs.122 However, FTA may give permission 
to use advance payments if certain criteria are met: 

 
1. The contractor is considered essential to the public 

interest;123 
2. There are no other forms of financing available; 

and 
3. The contractor is unable to perform without  

advance payments.124 
 
The partial payments system is FTA’s preferred 

method of paying contractors and should be used when-
ever the contract can be structured in terms of incre-
mental stages or deliveries and there are appropriate 
acceptance criteria for the items or services to be ob-
tained.125 In effect, the grantee is making a “final” pay-
ment for each part of the contract and the parts are 
treated as though they are quasi-independent. 

The progress payments system may be appropriate if 
the contractor will not be able to bill for the first deliv-
eries or performance milestones for a substantial period 
after beginning work, or where the contractor’s expen-
ditures prior to such “firsts” will have a significant im-
pact on its working capital.126 A grantee choosing to use 
progress payments must follow two major require-
ments: 

 

                                                           
122 FTA Circular 4220.1F, ch. IV.2.b(5)(b)1. 
123 E.g., where it is essential to keep the contractor in 

operation for the purpose of maintaining a competitive market 
and the contractor is likely to fold without advance payment 
for the work. 

124 49 C.F.R. §§ 18.3, 18.20(b)(7), 18.21, 18.52. MANUAL  
§ 2.4.4.2. E.g., where a contractor must incur substantial out-
of-pocket expenses for supplies or must retool its factory prior 
to commencing work. 

125 As the Manual states 

Partial payments…should be used whenever the contract can 
be structured in terms of incremental stages or deliveries and 
there are appropriate acceptance criteria for the supplies, ser-
vices or completed subsystems of a larger system. In other 
words, when the Agency can safely inspect, test and accept these 
units and make a “final” payment for those items delivered, 
without having to worry about their functioning as part of a lar-
ger system still under construction, then partial payments 
should be established in the contract. 

MANUAL § 2.4.4.1. 
126 MANUAL § 2.4.4.3. 

1. Progress payments are to only be made to the con-
tractor for costs incurred in the performance of the con-
tract; and 

2. The grantee must obtain title to property (materi-
als, vehicles, etc.) for which the payments are made. 
Alternative security for progress payments by irrevoca-
ble letter of credit or equivalent means to protect the 
grantee’s interests may be used in lieu of obtaining  
title.127 

 
There are two types of progress payments—those 

based on costs and those based on completion of work.128 
While FTA does not impose specific restrictions on the 
use of the respective types of progress payments, the 
Manual does make a number of recommendations based 
on federal rules. Where the progress payments are to be 
conditioned on costs, the payment rate is usually 80 
percent of costs for large businesses and 85 percent for 
small businesses, with total payments not to exceed 80 
percent of the total contract price prior to completion.129 
While the method of conditioning payments on the per-
centage of work completed is permissible in most fed-
eral contracts,130 FTA cautions grantees against using 
it, as there is a risk that the grantee may make pay-
ments to the contractor in excess of actual costs in-
curred to that point in time, creating a de facto advance 
payment.131 Thus a grantee should use the cost-based 
type of progress payments unless it can ensure that the 
percentage of work completed will have a strong corre-
lation to the contractor’s actual costs.132 

2. Advertisement for Bids and Proposals 
FTA requires that all advertisements include a 

“clear and accurate description” of the requirements for 
the item or service sought, and may not contain any 
features that will unduly limit competition.133 Further-
more, the advertisement may set forth the qualitative 
nature of the item or service and also give the minimum 
essential characteristics and standards to which it must 
conform to be satisfactory.134 However, “[d]etailed prod-
uct specifications should be avoided if at all possible.”135 
If it is “impractical or uneconomical” to give clear and 
accurate descriptions of the requirements, a “brand 
name or equal” description may be used instead.136 The 
bid advertisement may not contain any “exclusionary or 

                                                           
127 FTA Circular 4220.1F, ch. IV.2b(5)(c)1. 
128 MANUAL § 2.4.4.3. 
129 Id. 
130 It is in fact standard for federal construction contracts. 

48 C.F.R. § 52.232-5 (2001). 
131 MANUAL § 2.4.4.3. 
132 Id. 
133 FTA Circular 4220.1F, ch. III.3.a. 
134 Id. 
135 Id. 
136 Id. See the “minimum needs doctrine” in § 5.01.01 above 

for a more complete discussion of the “brand name or equal” 
principle. 
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discriminatory specifications.”137 Finally, there is also 
the peculiar provision enabling grantees to establish 
specifications for bus seats that exceed federally estab-
lished standards, provided that such specifications are 
premised on a finding by a governmental authority of 
local requirements for safety, comfort, maintenance, 
and life-cycle costs.138 While this summarizes the entire 
body of FTA bid advertising requirements,139 the Man-
ual has many recommendations on the subject.140 

Generally, the more design details included in the 
advertisement, the more the grantee becomes responsi-
ble for the performance of the product. Conversely, the 
more the advertisement describes the performance or 
purpose of the product, the more responsible the con-
tractor becomes for the functionality of the ultimate 
product.141 Thus, a grantee should carefully consider 
what sort of specifications to include in the advertise-
ment.142 Unless a contract contains performance criteria 
that are shown to be impossible to attain, the grantee 
will not be liable for the additional costs a contractor 
incurs in attempting to meet those criteria.143 Further-
more, if a specification is couched in terms of minimum 
performance (e.g., “must tolerate temperatures of at 
least 50° Celsius”), this does not convert the perform-
ance specification into one of design.144 It is therefore 
desirable for the grantee to use performance, or mini-

                                                           
137 FTA MA § 15.d. 
138 49 U.S.C. § 5323(e). Where a state or local government 

authority is using federal funds obtained under Title 49, 
Chapter 53 to acquire buses, the bid advertisement may 
feature passenger seat specifications that are equal to, or 
greater than, performance specifications prescribed by the 
Secretary. These specifications must be based on a finding by 
the state or local government authority about “local 
requirements” for safety, comfort, maintenance, and life-cycle 
costs. 49 U.S.C. § 5323(e) (2001). 

139 With respect to bids for vehicles, see 49 C.F.R. § 665.3. 
140 For purposes of comparison, LACMTA employs several 

different standards for bid advertisements, depending on the 
type of procurement being made. The general rule is that 
where a competitive procurement is being made, the 
advertisement must simply be made “in a manner reasonably 
likely to attract prospective bidders or proposers.” LA MANUAL 
§ 4.3.1.Q. This may be satisfied by advertising once or more in 
at least one newspaper of general circulation in the Los 
Angeles metropolitan area at least 10 days before bids or 
proposals are to be received. LA MANUAL § 102.1. Where an 
emergency situation exists, the 10-day minimum may be 
waived as long as proper justification is recorded in the 
procurement file. LA MANUAL § 11.9. 

141 MANUAL § 3.1. 
142 MANUAL § 3.1.1. Desired specifications should be divided 

into “design specifications” and “performance specifications,” 
i.e., those that describe the actual product or service and those 
that describe the purpose/goal of the product or service. 
Wherever possible, performance specifications should be used, 
as this diminishes the likelihood of the grantee being found to 
have created an implied warranty that a particular design is 
satisfactory in and of itself. MANUAL § 3.1.1. 

143 MANUAL § 3.1.2. 
144 Id. 

mum performance, criteria to the greatest extent feasi-
ble so as to diminish the risk of being forced to accept 
an unsatisfactory product that, nonetheless, meets the 
advertisement’s design specifications. (However, the 
transit attorney must research state law on this topic 
prior to the specification being issued.) Advertisements 
may be posted generally and/or be sent directly to po-
tential contractors as IFBs/Request for Proposals 
(RFPs), but must in either case be publicized in a man-
ner calculated to encourage open competition.145 

While FTA does not specifically discourage grantees 
from using consultants to prepare specifications,146 it 
imposes significant restrictions on the practice because 
doing so poses a potential risk of a prohibited “organiza-
tional conflict of interest.”147 If a consultant must be 

                                                           
145 For LACMTA, where sealed bidding is being used to 

make the procurement, an IFB must be issued. LA MANUAL § 
7.2. An advertisement must be placed in accordance with the 
general advertising rule. LA MANUAL § 7.2.C. The user 
department and project manager will develop technical 
specifications for the IFB, which are subsequently reviewed by 
the contracting officer for completeness and accuracy prior to 
issuing the IFB. LA MANUAL § 7.2. The IFB must include 
instructions to bidders concerning submission requirements 
(including the time and date for delivery and the address to 
which the bids are to be delivered), the purchase description, 
delivery, or performance schedule, and a statement indicating 
whether the lowest bid price or lowest evaluated bid price will 
be used to determine the award. LA MANUAL § 7.4. If the 
lowest evaluated bid price will be used for the basis of the 
award, the criteria for determining the final price must be 
included in the IFB. LA MANUAL § 7.4.1 (“Lowest evaluated bid 
price” weighs price-related factors such as discounts, 
transportation costs, and life-cycle costs when determining 
which bid is lowest. LA MANUAL § 7.2.) Certain specifications 
must be included in all IFBs as appropriate for purchase 
(including quantities of items, quality assurance, warranty 
requirements, etc.) or public works contracts (including contact 
milestones, liquidated damages, and California prevailing 
wage and apprenticeship requirements). See LA MANUAL §§ 
7.4.1, 7.5. Because of the more informal nature of competitively 
negotiated contracting, LACMTA’s advertising requirements 
for RFPs are simpler than for sealed bids. The contracting 
officer has the discretion to determine whether a general 
advertisement prior to issuing a RFP is necessary. Factors that 
the contracting officer may consider in making this decision 
include: (1) developing or identifying interested sources; (2) 
requesting preliminary information from interested sources 
based on a general description of the supplies and services 
involved; (3) explaining complicated specifications and 
requirements; or (4) aiding interested sources in submitting 
proposals. LA MANUAL § 8.4. If a general advertisement is 
made, it must be made in a newspaper of general circulation 
and trade publications, if deemed appropriate. LA MANUAL § 
8.4.8. The contracting officer must provide a copy of the RFP to 
all parties responding to the general advertisement and to any 
other parties upon their request, as well as contact an 
adequate number of prequalified suppliers to have maximum 
competition. LA MANUAL § 8.4.C.  

146 Cf. MANUAL § 3.2. 
147 FTA Circular 4220.1F, ch. IV.2.k(2)(h)1. The Circular 

defines an “organizational conflict of interest” as being where, 
because of other activities, relationships, or contracts, a 
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used, the grantee should determine whether the con-
sultant has a financial or organizational relationship 
with a potential supplier, which could result in a slant-
ing of specifications calculated to benefit that sup-
plier.148 If the consultant could compete for the 
grantee’s procurement for which it designed the specifi-
cations, the consultant should be barred from doing 
so.149 The Manual also recommends that the grantee 
obtain from the consultant a listing of all its past, pre-
sent, or planned interests with any organizations that 
may compete directly or indirectly for the procurement 
or any related/similar procurements for which the con-
sultant is providing services.150 If the consultant does 
have such an interest, it is not immediately barred from 
rendering its services, but must explain why this will 
not result in an organizational conflict of interest, and 
the grantee shall carefully examine the consultant’s 
subsequent work and interests to ensure that no such 
conflict is developing.151  

As a matter of best practice, the transit attorney 
must keep three points in mind. First, the transit at-
torney should caution the grantee that selection of the 
consultant for the initial contract could result in the 
consultant being ineligible to submit a proposal for the 
primary project. Second, the transit attorney should 
carefully examine FTA’s decisions as to conflicts of in-
terest. Finally, the transit attorney must also consult 
state conflict of interest decisions (e.g., by state attor-
ney general) and ethics statutes to ensure compliance 
by both the consultant and the grantee. These issues 
are developed in greater detail in Section 6—Ethics. 

The Manual suggests that prior to drafting the ac-
tual advertisement, the grantee should conduct a mar-
ket survey to determine what sources can potentially 
meet its essential requirements and prepare the adver-
tisement’s specifications in such a manner as to maxi-
mize the number of sources that could compete for the 
contract.152 The market survey should be conducted as 
circumspectly as possible so as to avoid disclosing any 
information that could give a supplier an unfair advan-
tage in bidding for the contract.153 Having made a de-
termination as to the possible sources for the procure-
ment and the performance or design criteria that will 
be used, the grantee should consider various supple-
mental specifications that are normally advisable to 
include in bid advertisements.154 For the actual drafting 

                                                                                              
contractor is potentially unable to render impartial assistance 
or advice to the grantee; a contractor’s objectivity in performing 
the contract work is or might be otherwise impaired; or a 
contractor has an unfair advantage.  

148 MANUAL § 3.2. 
149 Id. 
150 Id. 
151 Id. 
152 MANUAL § 3.3. 
153 Id. 
154 These include, but are not limited to: (1) reliability and 

quality assurance requirements; (2) criteria for inspecting/ 

of the advertisement, the Manual recommends the use 
of concise sentences, decimals in place of fractions, and 
avoidance of colloquialisms or unfamiliar “jargon.”155 
While not specifically mentioned in the Manual, the 
advertisement should consistently use the same meas-
urement system (i.e., all specifications should be in 
metric or in standard units).156 The Manual gives spe-
cial, albeit very brief, consideration to the preparation 
of advertisements for construction projects.157 

If a bidder believes the performance criteria are un-
realistic, the bidder should notify the agency before the 
bids are due in; accordingly, the agency should have 
language in the bid package requesting that the bidders 
submit questions/requests for clarification by a certain 
date so that issues like this can be addressed before the 
bids are submitted. 

Finally, where the advertisement includes services, 
the advertisement should feature a “statement of 
work.”158 The statement should include, but is not lim-
ited to, a detailed list of all data, property, and services 
that will be provided by the grantee to the contractor 
for assisting its performance; schedules for comple-
tion/submission of work; and all applicable standards 
with which the contractor must comply.159 If the con-
tract will be for services on a “level of effort basis,” the 
statement should define the categories of labor sought, 
the number of hours for each, and the minimum years 
of experience and licensing requirements for each.160 

3. Submission of Bids and Proposals 
The Manual recommends that first and foremost 

when considering bid submissions a grantee should 
establish procedures for dealing with the late submis-
sion of bids.161 However, state and local law may control 
this determination and must be consulted by the 
grantee. The general rule is that late bid submissions 
should not be considered at all.162 Yet, absent state and 
local provisions to the contrary, there may be certain 

                                                                                              
testing of product prior to acceptance; (3) comprehensive spare 
parts list; and (4) training services and/or maintenance 
manuals. MANUAL § 3.3. 

155 Id. 
156 The use of the metric system is, in fact, required for 

procurements made with FTA funds. FTA MA § 30.  
157 MANUAL § 3.4. After first characterizing construction 

contracting as “forbidding and exotic,” the Manual recommends 
obtaining the text Construction Contracting and the 
Construction Contract Administration Manual (specifically 
written for transit agencies) before attempting to draft an 
advertisement for a construction contract. MANUAL § 3.4. 
Interested readers may also wish to consult CONSTRUCTION 

LAW, Volume 1 of SELECTED STUDIES IN TRANSPORTATION LAW 
(National Cooperative Highway Research Program,  
Transportation Research Board, revised 2004). 

158 MANUAL § 3.5. 
159 Id. 
160 Id. 
161 MANUAL § 4.3.3.1. 
162 Id. 
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circumstances where acceptance of late bids that have 
not been delayed by the bidder itself may be necessary 
in the interests of equity.163 Where such exceptions are 
permitted (such as accepting a bid delivered by certified 
mail, which was sent some amount of time prior to the 
due date), the bid advertisement must clearly state 
what those exceptions are and how they may be ap-
plied.164 Regardless of whether such exceptions are 
permitted, the Manual advises that in any instance 
where a late bid is received, the grantee’s contracting 
officer should contact its legal advisor, as a significant 
risk of protest or litigation usually accompanies any 
decision that concerns a late bid.165 The transit attorney 
should notify the contracting officer to consult with the 
attorney before accepting a late bid. 

To be complete and responsive, a bid must contain 
all required pieces of information and certification re-
quested in the bid advertisement or incorporated 
therein.166 Most of these will be contingent upon the 
specifics of the particular contract (such as time for per-
formance or price), while others are required by federal 
law (such as “Buy America” certification).167 Those that 
are contingent upon the specifics of particular contracts 
are of course outside the scope of this volume, while 
those required by federal law are discussed elsewhere 
herein. However, there is one federal requirement that 
specifically concerns the submission phase: the bid 
guarantee168 for a construction contract. 

FTA regulations require that for all construction 
contracts that exceed the federal government’s simpli-
fied acquisition threshold,169 a bidder must supply three 
types of bonds: a bid guarantee, a performance bond, 
and a payment bond.170 The latter two are discussed 
below, in conjunction with bonding issues. However, the 
bid guarantee is truly a creature of the submission 
process. Each bidder must include a bid guarantee 
equal to 5 percent of the bid price for the contract.171 
The bid guarantee serves as assurance that if the bid is 
accepted, the bidder will execute all contractual docu-
ments as may be required within the time specified by 
the grantee.172 The bidder may provide the bid guaran-
tee in the form of a bid bond, a certified check, or other 

                                                           
163 Id. 
164 Id. 
165 Id. 
166 Id. 
167 MANUAL § 4.3.3.2. 
168 49 C.F.R. § 18.36(h)(1) (2003) uses the spelling 

“guarantee.” The Circular and the Manual use the spelling 
“guaranty.” 

169 Currently $100,000. MANUAL § 4.3.3.3.2. Individual 
states and localities may have lower thresholds, which would 
have the effect of lowering the dollar level at which one or more 
of these bonds may be required. The FTA’s requirements do not 
preempt more stringent state and local requirements in this 
area of procurement. 

170 49 C.F.R. § 19.48. 
171 49 C.F.R. § 18.36(h)(1). 
172 Id. 

negotiable instruments.173 The grantee may elect to 
follow its state bid guarantee requirements provided 
that they offer at least as much protection as FTA’s 
regulations.174 

The Manual notes that any requirement for a bid 
guarantee must be stated in the bid advertisement.175 If 
the contract is being awarded through competitive bid-
ding, failure to include the bid guarantee is a fatal de-
fect in the bid, as the bidder could always choose not to 
submit the guarantee if the award would be on terms 
unfavorable to it.176 If, however, competitive proposals 
are used to make the award, the absence of a guarantee 
is of little significance, as the contractors have many 
opportunities to withdraw from the process prior to the 
award.177 Indeed, the Manual suggests that bid guaran-
tees are not even necessary in a competitive proposals 
award process, even if performance and payment bonds 
will be required upon award.178 The Manual, however, 
does not forbid the use of bid guarantees in a competi-
tive proposal award process and, if the project is com-
plex or technically difficult, inclusion of a bid guarantee 
may be a prudent practice for a grantee utilizing the 
competitive proposal award method. Once bid guaran-
tees have been received, they should be securely stored 
pending the award.179 Guarantees may represent a sub-
stantial monetary inconvenience to the bidders, and as 
such they should be returned to unsuccessful bidders as 
soon as possible.180 Once the low bidder has met all con-
tingencies, such as providing the performance and 
payment bonds or obtaining any required insurance, its 
bid guarantee should be returned as well.181  

4. Bid Mistakes and Withdrawals 182 
The Manual identifies four general categories of bid 

mistakes common to all forms of bids:183 
 
1. Minor informalities or irregularities in bids dis-

covered prior to award; 
2. Obvious or apparent clerical mistakes discovered 

prior to award; 
3. Mistakes other than the first two categories dis-

covered prior to award; and 
4. Mistakes discovered after award.184 

                                                           
173 Id. Interestingly, cash cannot be used for the bid 

guarantee, unlike in some states.  
174 MANUAL § 4.3.3.3.2. 
175 Id. 
176 Id. 
177 Id. 
178 Id. 
179 Id. 
180 Id. 
181 Id. 
182 The Manual helpfully comments, “It may not be as 

certain as death and taxes, but inevitably and unfortunately, a 
mistake may be discovered in your low bid.” MANUAL § 4.4.5. 

183 Id. 
184 Id. 
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Minor informalities or irregularities are typically 
those that are merely a matter of form and not of sub-
stance.185 They are immaterial defects186 that can be 
corrected or waived without being prejudicial to other 
bidders. A proper remedy is for the contracting officer to 
either give the bidder an opportunity to correct the de-
fect or to waive it, whichever is in the best interests of 
the agency.187  

Obvious or apparent clerical mistakes are the most 
common form of error that will be encountered in pro-
curement situations, including such things as trans-
posed numbers and typographical errors.188 If a con-
tracting officer knows or has reason to know that a 
mistake of this sort has been made, then it may not be 
possible to accept the bid in good faith.189 The contract-
ing officer should notify the bidder and request that it 
verify the terms of its bid, but the contracting officer 
should disclose as little information as possible to make 
sure the bidder does not “tailor” any correction to fit the 
award criteria.190 Once verification has been received, 
the contracting officer may correct the mistake.191 How-
ever, because of the risk of a bid protest, it is recom-
mended that the contracting officer attach the verifica-
tion to the original bid, reflect the correction in any 
award document, and place a note in the procurement 
file explaining the action.192 A correction should only be 
allowed if the bid was otherwise responsive, and a cor-
rection may only permit displacing a lower bid if the 
evidence of the mistake and the “bid actually intended” 
are substantially determinable from the advertisement 
and bid itself, as opposed to evidence supplied by the 
bidder with the benefit of hindsight.193 It is important 
that any “correction” or “supplemental information” be 
strictly limited to information that existed as of the due 
date for bids, so as to minimize the risk of a protest 
based upon a claim that the bidder had an unfair com-
petitive advantage. Unless internal procedures have 
already been adopted by the grantee to define the scope 
of the contracting officer’s authority in this situation, 
the grantee’s legal advisor should notify all contracting 
officers that they should request legal guidance before 
undertaking any of the above actions. 

Mistakes other than those described above that are 
discovered prior to award may give grounds for the 

                                                           
185 Id. 
186 A defect is “immaterial” when its effect on price, 

quantity, quality, or delivery is negligible when compared with 
the total cost or scope of the requirement being procured. 
MANUAL § 4.4.5. Examples would include failing to provide the 
proper number of copies of the bid or submitting the bid on 
legal-sized paper rather than letter-sized if the advertisement 
so instructed. 

187 MANUAL § 4.4.5. 
188 Id. 
189 Id. 
190 Id. 
191 Id. 
192 Id. 
193 Id. 

award to be withdrawn.194 The bidder should be allowed 
to withdraw if the mistake is clearly evident, but the 
intended correct bid is not, or if the bidder submits 
proof that clearly and convincingly demonstrates a mis-
take was made.195 The contracting officer may decide to 
correct the bid and not permit it to be withdrawn if the 
mistake is clearly evident and the bid actually intended 
is evident as well, or where the bid, both as originally 
submitted and as corrected, is the lowest bid received.196 
Again, in the absence of preexisting policies defining 
the contracting officer’s authority, the grantee’s legal 
advisor should be contacted before the contracting offi-
cer proceeds. 

The topic of mistakes discovered after award is par-
ticularly problematic, and the contracting officer should 
always contact the grantee’s legal advisor before pro-
ceeding.197 Both FTA requirements and state and local 
law will have bearing on the decision. Aside from that, 
the contracting officer is faced with two major options. 
In the first option, no correction may be permitted ex-
cept where the contracting officer makes a written de-
termination that it would be unconscionable not to al-
low the bidder to make the correction.198 In the second 
option, a correction may be made by a contract amend-
ment if correcting the mistake would be favorable to the 
grantee without changing the essential requirements of 
the contract.199 However, a contract amendment under 
the guise of “correcting a mistake” cannot be used to 
award the contract to a bidder other than the low bid-
der or to make an otherwise nonresponsive bid into a 
responsive one. The Manual holds there is no “best 
practice” in this category of mistake.200 

Other than for mistakes, bidders may have numer-
ous other reasons for wishing to withdraw their bids. 
Where the bidder wishes to withdraw its bid before 
opening, it should be permitted to do so unless the bid 
advertisement has included a provision barring with-
drawals after submission.201 A provision barring with-
drawals after submission should also specify a time 
range after the bid opening in which the grantee will 

                                                           
194 Id. 
195 Id. The term “clear and convincing” has a specific mean-

ing in a legal context. It is unclear whether the FTA intends to 
suggest that grantees should rely on the legal definition or if it 
simply means the proof must be very strong. Thus it would be 
advisable to contact the appropriate regional FTA office for 
confirmation before proceeding on this matter. 

196 Id. 
197 Id. 
198 Id. “Unconscionable” is a very strong standard that 

leaves little room for doubt in the eyes of the objective 
reviewer. 

199 Id. This is the approach recommended in the Federal 
Acquisition Regulations, 40 C.F.R. §14.604–4 (a) and (b). 

200 Id. 
201 MANUAL § 4.4.6. 
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accept one of the bids or reject all of them.202 This pre-
cludes bidders from attaching “escape clauses” to their 
bids, whereby they dictate the circumstances under 
which they may withdraw a bid.203 

5. Contract Awards and Rejections of Bids and 
Proposals 

FTA’s best practices for the award of contracts are 
quite basic. Where sealed bidding is employed, and a 
fixed-price contract is to be used, the contract must be 
awarded to the responsible bidder204 whose bid is lowest 
in price and conforms to the terms and conditions of the 

                                                           
202 Id. An example of such a clause is, “All bids shall remain 

in effect for sixty days following opening and may only be 
withdrawn upon one of the following occurrences: 1)…” 

203 For example, if the advertisement contains no reference 
to how long the grantee has to decide whether to accept a bid, a 
bidder may include a provision that states that its bid is only 
effective if accepted within 24 hours of being opened. If the 
grantee lets that time lapse, then under the principle of 
common law contracts, instead of being an acceptance, the 
grantee’s response becomes a counter-offer, which the bidder is 
free to accept or reject at will. 

204 A bidder is generally considered responsible if it 
“possesses the ability to perform successfully under the terms 
and conditions of the proposed procurement.” MANUAL § 4.4.4. 
This may include: (1) adequate financial resources to perform 
the contract; (2) the ability to meet the required delivery or 
performance schedule; (3) a satisfactory performance record; 
(4) a satisfactory record of integrity and business ethics; (5) the 
necessary organization, experience, accounting, and technical 
skills; (6) compliance with applicable licensing and tax laws; 
(7) the necessary production, construction, or technical 
equipment and facilities; (8) compliance with affirmative action 
and disadvantaged business program (DBE) requirements; and 
(9) any other qualifications or eligibility criteria necessary. 
MANUAL § 5.1.1. DBE requirements are discussed below, in 
Section 10. The DBE program was extended by the Hiring 
Incentives to Restore Employment Act, Pub. L. No. 111-147, 
tit. IV § 451, 124 Stat. 71 (2010).  

FTA Circular 4220.1F, ch. IV.(2)(a)(6), notes that Section 
1101(b) of MAP-21 extended the requirement that FTA make 
available at least 10 percent of its funding to small business 
concerns owned and controlled by socially and economically 
disadvantaged people. FTA recipients and subrecipients must 
comply with DOT regulations, “Participation by Disadvantaged 
Business Enterprises in Department of Transportation 
Financial Assistance Programs,” 49 C.F.R. pt. 26.  

49 C.F.R. § 26.53 requires that the bidder/offeror make a 
good faith effort to meet the DBE goal. A good faith effort is 
one in which the bidder: 

(1) Documents that it has obtained enough DBE participation 
to meet the goal; or 

(2) Documents that it made adequate good faith efforts to 
meet the goal, even though it did not succeed in obtaining 
enough DBE participation to do so. 

Appendix A to Part 26—Guidance Concerning Good Faith Ef-
forts, provides grantees with suggested types of actions that 
they should consider when making judgments as to whether 
bidders/offerors have used good faith efforts. Grantees are spe-
cifically prohibited from ignoring bona fide good faith efforts. 

MANUAL § 7.3.5.4, Good Faith Efforts to Meet Contract Goals. 

invitation or advertisement.205 If the advertisement has 
so stated, price-related factors may be considered, such 
as discounts and transportation costs, in determining 
the lowest priced bid.206 If competitive proposals are 
used, the award must be made to the responsible offeror 
whose proposal is “most advantageous” to the grantee, 
considering price and all other factors that were identi-
fied in the advertisement for proposals.207 Where possi-
ble, debriefings of unsuccessful offerors should be con-
ducted in the same manner as is used for federal 
contracts.208 For both forms of contracts, a cost or price 
analysis is required by FTA prior to award.209 (This is in 
addition to the preparation of any independent esti-

                                                           
205 MANUAL § 4.4.0.  
206 Id. See also FTA Circular 4220.1F, ch. VI.3.c(2)(f)), 

stating  

A firm fixed-price contract award is usually awarded in writ-
ing to the lowest responsive and responsible bidder, but a fixed 
price incentive contract or inclusion of an economic price ad-
justment provision can sometimes be appropriate. When speci-
fied in the bidding documents, factors such as transportation 
costs and life cycle costs affect the determination of the lowest 
bid; payment disocunts are used to determine the low bid only 
when prior experience indicates that such discounts are typi-
cally taken. 
207 MANUAL § 4.5.1. 
208 MANUAL §§ 4.5.8 and 5.3.2. 
209 FTA Circular 4220.1F, ch VI.6. A “cost analysis” is the 

review and evaluation of the separate cost elements and 
proposed profit of a bidder’s cost data. It is generally performed 
to determine the degree to which the proposed cost, including 
profit, represents what the performance of the contract should 
cost, assuming reasonable economy and efficiency. “Price 
analysis” concerns the examination and evaluation of a 
proposed price without evaluating its separate cost and profit 
elements. It is based on data that is verifiable independently 
from the bidder’s data. MANUAL § 5.2. Cost analysis must be 
used whenever “adequate” price competition is lacking or for 
sole source procurements, including contract modifications, 
unless the rationality of the price can be determined on the 
basis of a catalogue or market price of a commercial product 
“sold in substantial quantities to the general public” or on the 
basis of a price fixed by statute or regulation. MANUAL § 5.2. 
The expenses must be allowable under federal guidelines. (See 
§ 5.01.12 for more on allowable costs.) FTA Circular 4220.1F, 
ch. VI.6, requires grantees to perform a cost or price analysis in 
connection with every procurement action: 

6.a. Cost Analysis. The recipient must obtain a costs analysis 
when a price analysis will not provide sufficient information to 
determine the reasonableness of the contract cost. The recipient 
must obtain a costs analysis when the offeror submits elements 
(that is, labor hours, overhead, materials, and so forth). The re-
cipient is also expected to obtain a cost analysis when price 
competition is inadequate, when only a sole source is available, 
even if the procurement is a contract modification, or in the 
event of a change order. The recipient, however, need not obtain 
a cost analysis if it can justify price reasonableness of the pro-
posed contract based on a catalog or market price of a commer-
cial product sold in substantial quantities to the general public 
or based on prices set by law or regulation. 

6.b. Price Analysis. If the recipient determines that competi-
tion was adequate, a price analysis, rather than a cost analysis, 
is required to determine the reasonableness of the proposed con-
tract price. 
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mates of the contract prior to receipt of bids or propos-
als.)210 FTA Circular 4220.1F requires that if a public 
announcement of any procurement (including construc-
tion projects) is made, the grantee must include the 
amount of federal funds used and the percentage of the 
total procurement cost those funds represent.211 In 
practice, such information is usually only given where 
announcements are part of a regular procedure, al-
though the Circular makes no allowance for that. 

Despite the elaborate web of FTA regulations, for all 
intents and purposes there are virtually no court cases 
truly dealing with transit procurements in a federal 
context,212 as FTA’s procurement regulations do not give 
rise to a federal private cause of action.213 The most 
                                                           

210 See MANUAL § 5.2. 
211 FTA Circular 4220.1F, ch. III.1.e. 
212 The exception is WMATA, which, as an entity of 

Washington, D.C., is considered by courts to have a “special 
federal interest” that allows it to be treated as a federal agency 
whose procurement actions are therefore reviewable under the 
Administrative Procedure Act (APA). See, e.g., Seal & Co., Inc. 
v. Washington Metro. Area Transit Auth., 768 F. Supp. 1150, 
1155 (E.D. Va. 1991). In the D.C. Circuit, WMATA is treated 
as a federal agency for purposes of standing when a party 
seeks to challenge its procurement decision. Elcon Enters. v. 
WMATA, 977 F.2d 1472, 1479–80 (D.C. Cir. 1992). “To 
challenge WMATA's bid process, plaintiffs must demonstrate 
that WMATA's award decision had "no rational basis" or the 
process by which it was reached "involved a clear and 
prejudicial violation of applicable statutes or regulations." 
Monument Realty v. Washington Metropolitan Area Transit 
Auth., 535 F. Supp. 2d 60 (D.D.C. 2008). “In order to succeed 
with a bid protest, plaintiffs must show that they were 
significantly prejudiced by the errors in the procurement 
process. …Agencies must reject nonresponsive bids.…Where a 
government contract is awarded under competitive bidding, 
deviations from advertised specifications may be waived by the 
contracting officer, provided that the deviations do not go to the 
substance of the bid or work an injustice to other bidders.” 
Monument Realty v. WMATA, 540 F. Supp. 2d 66 (D.D.C. 
2008). 

But see Elcon Enterprises, Inc., 977 F.2d at 1479, where the 
court expressed doubts about whether WMATA truly should be 
treated as a federal agency, but that issue was not adequately 
disputed on appeal to be the subject of the court’s decision. 
Some other courts have suggested that suits under APA could 
be brought in other instances against the FTA in conjunction 
with a grantee’s actions (see, e.g., Coalition for Safe Transit, 
Inc. v. Bi-State Dev. Agency, 778 F. Supp. 464, 467 (E.D. Mo. 
1991)); however no such suits appear in the reporters. 

213 See, e.g., GFI Genfare v. Regional Transp. Auth., 932 F. 
Supp. 1049 (N.D. Ill. 1996), failure to use competitive bidding 
in violation of FTA regulations does not give right of action to 
excluded bidder; see also Razorback Cab of Ft. Smith, Inc. v. 
Flowers, 122 F.3d 657 (8th Cir. 1997), failure to comply with 
notice and hearing regulations does not give right of action to 
impacted party; Rapid Transit Advocates, Inc. v. Southern 
California Rapid Transit Dist., 752 F.2d 373 (9th Cir. 1985), 
failure to comply with planning regulations does not give right 
of action to impacted party; A.B.C. Bus Lines, Inc. v. Urban 
Mass Transp. Admin., 831 F.2d 360 (1st Cir. 1987), failure to 
comply with regulations restricting competition with private 
transportation companies does not give right of action to a 

often cited case for the proposition that no such private 
cause of action exists is 24 Hour Fuel Corp. v. Long Is-
land Railroad Co.214 In May 1995, the plaintiff, 24 Hour 
Fuel Corp., received an invitation to bid on a contract to 
supply the Long Island Railroad (LIRR) with diesel fuel 
for a 3-year period.215 In preparing its bid advertise-
ment, LIRR relied on an industry publication to estab-
lish the base prices it was willing to accept.216 After bids 
were opened, and the plaintiff was found to have the 
low bid, another bidder discovered that the industry 
publication used by LIRR was improperly prepared.217 
Instead of giving an average price (as is ordinarily 
done), the publication quoted a single firm’s price.218 
Concerned that the price was not representative and 
could expose it to unexpected price changes, LIRR can-
celled the bidding process prior to formally awarding 
the contract to the plaintiff, recalculated the acceptable 
base price, and readvertised the contract.219 The plain-
tiff won the second bid, but as a result of the recalcula-
tion of the base price, received the contract on less fa-
vorable terms.220 Subsequently, the plaintiff filed suit 
against LIRR requesting that its original bid be rein-
stated on the grounds that LIRR violated FTA regula-
tions, specifically 49 C.F.R. § 18.36, requiring an award 
to the low bidder, and for failing to give “a sound docu-
mented reason” for rejecting the original bids.221 

The court assumed that federal question jurisdiction 
existed as the complaint was predicated on the alleged 
violation of a federal regulation.222 From there the court 
had to determine whether a private right of action ex-
isted under the applicable regulation.223 The court noted 
that rights to private causes of action must either be 
explicitly stated in a statute or regulation or implicit in 
that “the apparent intent of Congress or administrative 
agencies is to have individuals use them to litigate.”224 

                                                                                              
private transportation company so affected; Allandale 
Neighborhood Ass’n v. Austin Transp. Study Policy Advisory 
Comm., 840 F.2d 258 (5th Cir. 1988), failure to comply with 
planning regulations does not give right of action to impacted 
party; Evanston v. Regional Transp. Auth., 825 F.2d 1121 (7th 
Cir. 1987), failure to comply with regulations requiring public 
hearings does not give right of private action to the impacted 
parties; and Tulacz v. Federal Transit Admin., 1992 U.S. Dist. 
LEXIS 12511 (D. Or. 1992); failure to comply with regulations 
concerning public hearings and development planning does not 
give right of action to impacted party. However, see discussion 
infra of FTA-mandated protest procedures. 

214 24 Hour Fuel Corp. v. Long Island R.R. Co., 903 F. Supp. 
393 (E.D.N.Y. 1995). 

215 Id. at 394. 
216 Id. at 395. 
217 Id. 
218 Id. 
219 Id. 
220 Id. at 396. 
221 Id. at 397. 
222 Id. 
223 Id. at 397 (citing 49 C.F.R. § 18.36). 
224 Id. at 397. 
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Since 49 C.F.R. Part 18 does not explicitly allow for a 
private cause of action, the court found it necessary to 
apply the four pronged Cort v. Ash test in order to de-
termine whether a private cause of action existed:225 

 
1. Is the plaintiff a member of the class for whose 

special benefit the statute was enacted? 
2. Is there any indication of legislative intent to ei-

ther create such a remedy or to deny one? 
3. Is it consistent with the underlying purposes of 

the legislative scheme to imply such a remedy?, and 
4. Is the cause of action one traditionally relegated to 

state law, so that it would be inappropriate to infer a 
cause of action based solely on federal law?226 

 
Furthermore, the second question must be the focus 

of the court’s “central inquiry.”227 
The court found that the plaintiff failed the first 

question, as the regulations were created for the protec-
tion of FTA and the federal government, not other bid-
ders.228 Next, the court found the plaintiff also failed the 
second and most determinative question, as the regula-
tion specifically states that grantees are to use their 
own procurement procedures as proscribed by state and 
local law.229 The court also found that there was nothing 
in the “underlying purposes of the legislative scheme” to 
suggest a private cause of action under the third ques-
tion.230 Indeed, the only time the regulation even re-
ferred to remedies for violations was in the context of 
describing what actions FTA may take against a 
grantee that violates regulations.231 Finally, the court 
found the plaintiff failed the fourth question as well, as 
it could have brought a state law claim or filed a com-
plaint with FTA, which would have investigated LIRR’s 
conduct.232 In concluding the case, the court refused to 
take supplemental jurisdiction of any possible state 
claims on the grounds that it did not believe the plain-
tiff could prevail on them.233 The court therefore 
granted summary judgment in favor of LIRR.234 

With respect to the 24 Hour Fuel Corp. court’s com-
ment about a disappointed party filing a complaint with 
FTA, the procedure for such complaints is found at 49 
C.F.R. § 18.36(b)(12).235 Grantees and subgrantees must 
                                                           

225 Id. 
226 Id. (quoting Cort v. Ash, 422 U.S. 66, 78 (1975)). 
227 Id. at 397–98 (quoting Touche Ross & Co. v. Redington, 

442 U.S. 560, 575 (1979)). 
228 Id. at 398, noting that 49 C.F.R. § 18.1 (1995) specifically 

states that the purpose of the regulations is to establish 
uniform administrative rules for federal grants. 

229 Id. at 398 (quoting 49 C.F.R. § 18.36(b)(1) (1995)). 
230 Id. at 398. 
231 Id. at 398 (quoting 49 C.F.R. § 18.43(a)(5) (1995)). 
232 Id at 398. 
233 Id. at 399–400. 
234 Id. 
235 See FTA Circular 4220.1F, ch. VII.1 for a brief 

description of the protest procedure as described by the FTA to 
grantees. 

have written protest procedures to handle and resolve 
disputes relating to their procurements and must notify 
FTA of any such protests.236 A protestor is obligated to 
“exhaust all administrative remedies” with the grantee 
and subgrantee before filing a complaint with FTA.237 
FTA will review only complaints that allege violations 
of federal law or regulations and those that allege viola-
tions of the grantee’s or subgrantee’s own protest pro-
cedures for failure to review a protest.238 Any other 
complaints will be referred to the grantee or subgran-
tee.239 In the event that FTA concludes that a remedi-
able violation has occurred, it may impose a wide vari-
ety of sanctions on the grantee or subgrantee.240  

6. Indemnification and Suretyship 
In contracting, particularly for construction or other 

high-value work, it is a common practice for the party 
letting the contract to require the party performing the 
work to provide some form of security against the pos-
sibility that the work will not be completed.241 The secu-
rity is typically given through the provision of an in-
strument that represents all or part of the agreed value 
of the work. This creates a trilateral relationship be-
tween the party that assumes liability for the perform-
ance (the surety), the party that owes the duty to per-
form (the principal), and the party to which the duty is 
owed (the obligee).242 The instrument that creates this 
relationship and represents the surety’s liability may be 
referred to generally as a “bond.”243  
                                                           

236 49 C.F.R. § 18.36(b)(12). 
237 Id. 
238 49 C.F.R. §§ 18.36(b)(12)(i) and (ii). 
239 49 C.F.R. § 18.36(b)(12)(ii). 
240 These include, but are not limited to: (1) temporarily 

withholding payments pending correction of the deficiency; (2) 
disallowing (that is, deny both use of funds and matching 
credit for) all or part of the cost of the activity or action not in 
compliance; (3) wholly or partly suspending or terminating the 
current award for the program; or (4) withholding further 
awards from the program. 49 C.F.R. § 18.43(a)(1) through (4).  

241 Aside from the potential direct cost to government 
agencies of incomplete or misperformed contracts, the 
requirement of bonds also arose to address the equitable issues 
presented by the fact that subcontractors and suppliers could 
not impose liens on government property. Consequently, if a 
contractor whose assets were largely bound up in government 
contracts defaulted on its payments, there was a significant 
risk that its creditors would be unable to recover the monies 
owed. See generally, CONSTRUCTION LAW, in SELECTED 

STUDIES IN TRANSPORTATION LAW, Vol. 1 (National 
Cooperative Highway Research Program, Transportation 
Research Board, revised 2004, hereinafter referred to as 
“SELECTED STUDIES”). 

242 74 AM. JUR. 2D Sureties § 3 (2001). 
243 The instrument may also sometimes be referred to as a 

“surety bond,” a “liability bond,” or a “statutory bond.” See 
BLACK'S LAW DICTIONARY (8th ed. 1999). There are technical 
distinctions between these different categories of bonds, e.g., a 
“statutory bond” refers to a form of surety bond required to be 
issued by a statute; the terms, however, are often used 
imprecisely and interchangeably. The term “bond” will be used 
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A different yet allied concept is that of indemnifica-
tion, which exists as a two-party agreement to cover 
losses or costs suffered from misperformance of the con-
tract, rather than to complete the contract, as with a 
surety.244 Thus while a surety is directly and immedi-
ately liable for nonperformance of the contract, an in-
demnitor becomes liable only after efforts to avoid or 
recoup losses have been unsuccessful.245 The instrument 
of indemnification may also be known as a “bond”; how-
ever, in most instances of public contracting where a 
method of securing a contract is required, the use of a 
surety bond is mandated,246 so the term “indemnity 
bond” will be used to distinguish it here. 

FTA imposes bonding requirements on its grantees 
through regulations, the MA, and FTA Circular 
4220.1F.247 At first glance, FTA’s bonding standards 
appear to be in a state of disrepair, with its regulations 
providing one standard, while the Circular prescribes 
another.248 Current FTA regulations require that a 
payment bond be issued for 100 percent of the contract 
price for all construction or facility improvement con-
tracts over the federal government’s simplified acquisi-
tion threshold.249 However, the Circular states that a 
payment bond must at least be issued in the following 
amounts: 

 
1. 50 percent of the contract price if the price is not 

more than $1 million; 
2. 40 percent of the contract price if the price is more 

than $1 million but not more than $5 million; or 

                                                                                              
for all purposes here, except where a distinction between types 
is made by a statute, regulation, or case. 

244 SELECTED STUDIES. See Leatherby Ins. Co. v. City of 
Tustin, 76 Cal. App. 3d 678, 687, 143 Cal. Rptr. 153 (1977). 

245 SELECTED STUDIES. 
246 SELECTED STUDIES. See, e.g., 40 U.S.C. § 3131. 
247 MANUAL § 8.2.1; FTA Circular 4220.1F, ch. IV.2.i. The 

MA does not have specific language on bonding amounts. It 
merely states, 

To the extent applicable, the Recipient agrees to comply with 
the following bonding requirements: (1) Construction Activities. 
The Recipient agrees to provide bid guarantee, contract per-
formance, and payment bonding to the extent deemed adequate 
by FTA and applicable federal regulations, and comply with any 
other bonding requirements FTA may issue. (2) Other Activities. 
The Recipient agrees to comply with any other bonding re-
quirements or restrictions FTA may impose. 

FTA MA § 15.m. 
248 The Circular’s standard mirrors the language of the 

Miller Act prior to its amendment in 1999. Act of August 17, 
1999, Pub. L. No. 106-49, § 1, 113 Stat. 231 (1999). The 
Manual reiterates the Circular’s standard. MANUAL § 8.2.1. 

249 49 C.F.R. § 18.36(h)(3) (2001) and 49 C.F.R. § 19.48(c)(3), 
respectively for governmental units and for institutions of 
higher education, hospitals, and other non-profit organizations. 
The payment bond is a form of indemnity bond to protect “all 
persons supplying labor and material” for the purpose of 
fulfilling the contract. 40 U.S.C. 3131(b)(2). The simplified 
acquisition threshold traditionally was set at $100,000. 41 
U.S.C. § 403(11).  

3. $2.5 million if the contract price is more than $5 
million.250 

 
Obviously this difference between the regulations 

and the Circular could produce very dissimilar results 
in the size of payment bonds that would be required. 
The solution to this conundrum is found in a close read-
ing of the relevant regulations (49 C.F.R. § 18.36(h) and 
49 C.F.R. § 19.48(c), for governmental units and non-
profit organizations, respectively). Both regulations 
require the use of their standards (including the 100 
percent payment bond), except “the awarding agency 
may accept the bonding policy and requirements of the 
grantee or subgrantee provided the awarding agency 
has made a determination that the awarding agency's 
interest is adequately protected.”251 FTA’s interpreta-
tion of this permissive language is that the bonding 
requirements of the Circular are adequate to protect its 
interests. Therefore the more stringent requirements of 
the regulation only apply where a grantee is not other-
wise subject to the Circular.252 

Aside from the aforementioned payment bond, under 
the federal regulations, the contractor must also exe-
cute a performance bond for 100 percent of the contract 
price.253 The regulations also require the contractor 
provide a “bid guarantee.”254  

The Manual recognizes that bonding serves a useful 
purpose in government contracting.255 However, it dis-
courages unnecessary or excessive bonding, for that 
raises contracting costs and may deter some businesses 
from competing for the award.256 The Manual suggests 
that grantees should consider whether they are “seri-
ously concerned” about one or more of the following 
points before employing bonding in any situations 
where it is not mandatory: 

 
1. The financial strength and liquidity of the offer-

ors; 

                                                           
250 FTA Circular 4220.1F, ch. IV.2.i(1)(c).  
251 49 C.F.R. § 18.36(h) (2001). See 49 C.F.R. § 19.48(c) 

(2001) for substantially similar language as applied to non-
profit organizations other than governmental units. 

252 The regulation and Circular can be read consistently 
with each other. The Circular provides that FTA may 
determine that other arrangements adequately protect the 
federal interest. FTA Circular 4220.F, ch. IV.2.i(1). 

253 49 C.F.R. § 18.36(h)(2) (2001) and 49 C.F.R.  
§ 19.48(c)(2), respectively, for governmental units and for 
institutions of higher education, hospitals, and other non-profit 
organizations. The performance bond is a form of surety bond 
that guarantees the completion of the contract. See 40 U.S.C. § 
3131. 

254 49 C.F.R. § 18.36(h)(1) (2001) and 49 C.F.R.  
§ 19.48(c)(1), respectively, for governmental units and for 
institutions of higher education, hospitals, and other non-profit 
organizations. 

255 MANUAL § 8.2.1. 
256 Id.  
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2. The inadequacy of legal remedies for contractor 
failure and the effect that failure could have on the 
grantee; and 

3. The difficulty and cost of completing the contrac-
tor’s work if it is interrupted.257 

 
If the grantee decides to use bonding in a contract 

where it would not otherwise be required, it should con-
sider using a lower level of bonding, as it is rare that a 
full 100 percent of the contract price will actually be 
required to deal with any failure on the contractor’s 
part.258 The only situation where the Manual suggests 
requiring a bond in excess of 100 percent is where a 
delay or failure on the part of the contractor could have 
a major impact on the grantee’s entire transit system, 
rather than simply the particular project the contract 
concerns.259 If bonding issues persistently complicate 
the grantee’s bidding process, it may be advisable to 
adopt a more stringent prequalification process for bid-
ders or use competitive negotiations instead.260 

7. Collusive Bidding and RICO 
The Racketeer Influenced and Corrupt Organiza-

tions Act (RICO) may at first blush appear to be an un-
usual legislative provision to discuss in the context of 
transit procurement, given its strong association with 
the prosecution of organized crime.261 However, RICO 
has significant implications for certain illicit practices 
in the transit industry. RICO creates four general cate-
gories of violations when committed by a “person:” 262  

 
1. The use of income derived from a pattern of rack-

eteering activity or collection of unlawful debts to invest 
in the acquisition of an interest, or the establishment or 
operation of, any enterprise that is engaged in or oth-
erwise affects interstate or foreign commerce; 

2. The use of a pattern of racketeering activity or col-
lection of unlawful debts to acquire or maintain any 
interest in, or control of, any enterprise which is en-
gaged in or otherwise affects interstate or foreign com-
merce; 

3. Conducting or participating through a pattern of 
racketeering activity or collection of unlawful debt in 
the conduct of the affairs of any enterprise which is 
engaged in or otherwise affects interstate or foreign 
commerce; 

4. Conspiring to violate any of the previous provi-
sions.263 

 

                                                           
257 Id. 
258 Id. 
259 Id. 
260 Id. 
261 Indeed, RICO was enacted as part of the Organized 

Crime Control Act of 1970, Pub. L. No. 91-452, § 901(a), 84 
Stat. 922 (1970). 

262 18 U.S.C. § 1962. 
263 18 U.S.C. §§ 1962(a) through (d). 

Underlying these categories are four elements that 
are required to find a RICO violation in any category: a 
“person,” an “enterprise,” a “pattern,” and “racketeering 
activity.” The element “person” is broadly construed, 
meaning any individual or entity capable of holding a 
legal or beneficial interest in property.264 An “enter-
prise” is any individual, partnership, corporation, asso-
ciation, or other legal entity, as well as any group of 
individuals associated in fact, even if not a legal en-
tity.265 Government agencies and public entities have 
been found to be “enterprises” within the meaning of 
the statute, including the Illinois DOT, the Tennessee 
Governor’s office, and a division of the Construction and 
Building Department of the Baltimore Department of 
Housing and Community Development.266 “Pattern” is 
defined as at least two acts of “racketeering activity,” 
which have occurred within 10 years of each other.267 
The U.S. Supreme Court has pared down this extremely 
broad scope by borrowing the definition of “pattern” 
from another statute. Thus a “pattern” exists if “it em-
braces criminal acts that have the same or similar pur-
poses, results, participants, victims, or methods of 
commission, or otherwise are interrelated by distin-
guishing characteristics and are not isolated events.”268 
“Racketeering activity” includes a vast array of federal 
and state crimes, most of which are irrelevant to transit 
procurement,269 but several may potentially be present. 
These would include state bribery and extortion charges 
that may be punished by imprisonment for more than 1 
year,270 and federal charges of bribery, extortion, mail 
and wire fraud, and numerous forms of interfering in 
federal or state investigations.271 It is critical to note 
that proof of commission of these acts alone is sufficient 
to meet the requirements of RICO; the party need not 
have been convicted of the act.272 Mail and wire fraud 
are the two offenses most likely to create a possible 
RICO violation in the transit procurement context, as 
the passage of bids, notices of acceptance, and checks 
through the mails (including the use of clearinghouses 
by banks), or the discussion of competitive proposals by 
telephone or videoconference, can form the basis for a 

                                                           
264 18 U.S.C. § 1961(3). 
265 18 U.S.C. § 1961(4). 
266 See United States v. Hocking, 860 F.2d 769 (7th Cir. 

1988); United States v. Thompson, 685 F.2d 993 (6th Cir. 
1982); and Maryland v. Buzz Berg Wrecking Co., 496 F. Supp. 
245 (D. Md. 1980), respectively. 

267 18 U.S.C. § 1961(5). 
268 Sedima, S.P.R.L. v. Imrex Co. Inc., 473 U.S. 479, 496, 

n.14, 105 S. Ct. 3275, 3285, 87 L. Ed. 2d 346, 358 (1985) 
(quoting 18 U.S.C. § 3575(e) (1985)). 

269 Despite hyperbolic statements by some in the industry, it 
is unlikely that RICO provisions for crimes such as murder, 
“white slave traffic,” and “peonage” (18 U.S.C. § 1961(1)(B) 
(2001)) will be raised in investigations of procurements even in 
the most hardened transit agencies. 

270 18 U.S.C. § 1961(1)(A). 
271 18 U.S.C. § 1961(1)(B). 
272 18 U.S.C. § 1961(1). 



 

 

5-23

single fraudulent bid to create multiple violations of 
federal statutes.273 Indeed, 18 U.S.C. § 1346 implicitly 
puts collusive bidding practices and the corruption of 
public officials within the context of the mail and wire 
fraud statutes274 by defining “fraud” to include “a 
scheme or artifice to deprive another of the intangible 
right of honest services.”275 

In addition to its criminal implications,276 RICO also 
creates a civil remedy, including a private right of ac-
tion. The Act gives federal courts the power to prevent 
and restrain violations of RICO by issuing appropriate 
orders, including, but not limited to:  

 
1. Ordering a person to divest any interest in any en-

terprise; 
2. Imposing reasonable restrictions on the future ac-

tivities or investments of any person, including, but not 
limited to, prohibiting any person from engaging in the 
same type of endeavor as the enterprise which is en-
gaged in, or otherwise affects, interstate or foreign 
commerce; or 

3. Ordering dissolution or reorganization of any en-
terprise, making due provision for the rights of innocent 
persons.277 

 
Furthermore, when a private party brings a success-

ful RICO action it may collect treble damages and trial 
costs, including reasonable attorney’s fees.278 

More than half of the states have enacted legislation 
modeled on the federal RICO statutes.279 However, 
unlike some areas of legislation where states have 
taken federal statutes almost word for word, RICO has 
inspired far more creativity on the part of state gov-
ernments, leading to many permutations on the general 
theme.280 Different types of crimes may be considered 
“racketeering activity”; what constitutes a “pattern” 
may be broader or narrower; and the right to civil ac-
tion (public or private) may be broadened, curtailed, or 
even eliminated.281 

                                                           
273 Note that mailings do not have to be fraudulent in and of 

themselves, they merely need to be “incident to an essential 
part of the scheme.” Pereira v. United States, 347 U.S. 1, 8, 74 
S. Ct. 358, 363, 98 L. Ed. 435, 444 (1954). 

274 18 U.S.C. §§ 1341 and 1343, respectively. 
275 18 U.S.C. § 1346. 
276 A criminal RICO conviction is punishable by up to 20 

years imprisonment (or life if one of the racketeering activities 
is separately punishable by life imprisonment), and forfeiture 
of all assets relating to, or procured with proceeds from, the 
crime. 18 U.S.C. § 1963(a). 

277 18 U.S.C. § 1964(a). 
278 18 U.S.C. § 1964(c). 
279 KATHLEEN F. BRICKEY, CIVIL RICO (RACKETEER 

INFLUENCED AND CORRUPT ORGANIZATIONS ACT) APPLICATIONS 

IN THE HIGHWAY CONSTRUCTION INDUSTRY (National 
Cooperative Highway Research Program, Legal Research 
Digest No. 18, Transportation Research Board, 1990). 

280 Id. 
281 Id. 

For example, California’s version of RICO extends to 
“criminal profiteering activity,” which is defined as any 
act committed, attempted, or threatened for financial 
gain or advantage, where that act may be charged as 
crime within the statute’s scope,282 including bribery, 
extortion, false or fraudulent schemes and activities, 
and conspiracy to commit any of the aforementioned 
crimes.283 The criminal profiteering activity must have 

                                                           
282 CAL. PENAL CODE § 186.2(a) (2012). 
283 CAL. PENAL CODE § 186.2(a)(2), (6), (21), (25) (2012). 

Notably, obstruction of investigations and obstruction of justice 
have not been included. New York State’s RICO statute (which 
terms racketeering “enterprise corruption”) sets a higher bar 
for a successful criminal RICO prosecution than either 
California’s act or the federal act, although it does include 
obstruction of justice as one possible predicate crime. N.Y. 
PENAL LAW § 460.10 (2014). The requisite pattern of predicate 
crimes to give rise to a charge of enterprise corruption is 
significantly more complex than either the federal or California 
RICO variants: (1) there must be at least three criminal acts; 
(2) the acts must have been committed within 10 years of the 
charge being brought; (3) the acts must have neither been 
isolated events, nor “so closely related and connected in point 
of time and circumstance of commission” so as to constitute a 
single criminal offense or transaction; (4) the acts must have 
been related to each other either through a common scheme or 
were committed by persons acting with the requisite mental 
culpability and associated with the criminal enterprise; (5) two 
of the criminal acts must be crimes other than conspiracy; (6) 
two of the criminal acts, one of which must be a felony, 
occurred within 5 years of the charge being brought; and (7) 
each of the criminal acts occurred within 3 years of another one 
of the criminal acts. N.Y. PENAL LAW §§ 460.10(4)(a) to (c) and 
460.20(1) and (2)(a) to (c) (2014). Further complicating matters 
for prosecutors under the New York State version of the RICO 
Act is the requirement that a jury may diminish the amount of 
assets forfeited if that forfeiture would be “disproportionate to 
the conduct” the defendant committed. N.Y. PENAL LAW § 
460.30(1)(a) through (c) (2014). For example, a defendant may 
own 100 million dollars of stock in a major automotive 
manufacturer. The defendant uses his influence over the 
company to induce it to bribe several state officials in exchange 
for a five million dollar bus procurement contract. The 
defendant is subsequently arrested and convicted of enterprise 
corruption. If obliged to forfeit his entire holding in the 
automotive manufacturer, he would be losing at least 20 times 
the value of his illicit gains, a clearly disproportionate loss. 
There is no provision for a right of action to bring a private 
civil suit for enterprise corruption; however, if it is determined 
in the criminal trial that the defendant caused personal injury 
or property damage to another party, the court may assess a 
fine up to three times the gross value the defendant gained or 
three times the gross value of the loss the defendant caused. 
N.Y. PENAL LAW § 460.30(5) (2014). The money collected from 
the fine will be used to pay restitution to victims of the 
defendant’s crimes for medical expenses, lost earnings, or 
property damage, with any excess being paid to the state 
treasury. N.Y. PENAL LAW § 460.30(5) (2014). It is thus 
questionable whether a transit system in New York that 
suffered losses by virtue of a RICO conspiracy would be eligible 
to recover a portion of the fine/restitution. If the defendant is 
convicted of enterprise corruption, then the state may bring a 
civil action against the defendant to obtain such injunctions as 
are necessary to prevent future acts of enterprise corruption. 
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been committed in a “pattern,” defined as committing 
two acts within the statute’s scope that “have the same 
or a similar purpose, result, principals, victims, or 
methods of commission, or are otherwise interrelated by 
distinguishing characteristics,” were not isolated 
events, and were “committed as a criminal activity of 
organized crime.”284 This of course places a much higher 
hurdle before a prosecutor than the federal RICO stat-
ute, where it is merely necessary to prove as part of the 
racketeering prosecution that the earlier bad act was 
committed. Finally, while criminal property forfeiture is 
permitted under California’s statute,285 there is no pro-
vision for civil action, either by the state or a private 
party.286 

Forms of collusive bidding may be divided into two 
general classes: those perpetrated by the bidders them-
selves and those perpetrated by the bidders acting in 
conjunction with an employee of the contracting agency. 
In the former class, cost-plus bidding,287 rotation bid-
ding,288 and geographical bidding289 are the most com-
mon forms of bid rigging. Rotation bidding and geo-
graphical bidding are relatively easy to detect over 
time, as a consistent pattern of winning contractors will 
appear.290 Cost-plus bidding is more insidious, as the 

                                                                                              
N.Y. C.P.L.R. § 1353(1) (2014). The injunctive actions are 
mostly similar to the federal RICO Act (N.Y. C.P.L.R. §§ 
1353(1)(a) through (c) (2000)); however, the court may also 
suspend licenses or permits issued by any state agency, and 
revoke the state certificate of incorporation of a business in 
which the defendant has a controlling interest (if the 
corporation is chartered in another state, the court may revoke 
its authorization to do business in New York). N.Y. C.P.L.R. §§ 
1353(1)(d) and (e) (2014). 

284 CAL. PENAL CODE §§ 186.2(b)(1) to (3) (2012). The acts 
must have been committed within 10 years of each other, and 
any prior acts used to support a criminal profiteering charge 
must not have resulted in an acquittal. CAL. PENAL CODE  
§ 186.2(b) (2012). 

285 CAL. PENAL CODE § 186.3(a) (2012). 
286 The LA Manual does not specifically address RICO 

concerns, but it does contain guidelines for the reporting of 
suspicious bidder behavior that may be within the scope of 
both the federal and California RICO statutes. Contracting 
officers must report to the Executive Officer of the OP&D all 
incidences of identical bids being proffered. LA MANUAL § 2.8. 
Contracting officers must also report any bids that appear to 
have been made in violation of antitrust laws, but which may 
also be within the scope of RICO, such as simultaneous price 
increases by bidders. See LA MANUAL § 2.8.B. 

287 Where the bidders agree to simply add a certain fixed 
percentage to their bids (e.g., all prices will be increased by 10 
percent), but otherwise still engage in competitive bidding. 

288 Where the bidders agree to take turns winning contracts. 
See BRICKEY, supra note 259, at 13–14. 

289 Where the bidders agree to divide a geographic region 
into exclusive territories. See id. 

290 A particularly egregious instance of geographical bidding 
occurred in Connecticut, where a pair of road tar suppliers 
divided the state in two, with one company winning all 
contracts in the eastern half of the state, while the other won 
all contracts in the western half. Amazingly, it took 6 years for 

pattern of winners will likely remain as random as it 
was before the bid rigging began. However, if an agency 
takes the precaution of preparing an independent esti-
mate of a project’s cost prior to the receipt of bids and 
then comparing it to the submitted bids, the bid rigging 
can often be discovered. If many or most of the bids for 
each project exceed the estimated cost, there is a possi-
bility a cost-plus bidding scheme may be in effect or the 
procurement cost estimate may have been inadequately 
prepared. 

In the latter class of collusive bidding, the tailor 
bid291 and the discretionary award292 are the most fre-
quently practiced. Here too, the agency must look for a 
pattern of awards, but it must pay particular attention 
to who the contracting personnel were in each instance, 
as well as who the winners were. The tailor bid pre-
sents particularly difficult problems for the transit 
agency as self-monitor. It is common for personnel to 
prefer a particular brand or product, often for under-
standable reasons of product satisfaction, ease of use, 
and ease of maintenance. The personnel submitting the 
technical specifications to the procurement office will in 
some instances attempt to write requirements that fa-
vor the preferred product or service. Over time, while 
the overall pattern of winners will appear random, it 
may be discovered that in every project where Company 
Y was awarded the contract, Mr. Z within the user de-
partment prepared the technical specifications. The 
discretionary award is more easily spotted than the 
tailor bid, but still presents a challenge.293 

8. Environmental Requirements 
FTA itself does not directly impose environmental 

standards through regulation;294 however, it does incor-
porate by reference the standards of NEPA,295 and the 
FTA MA also places certain environmental obligations 
on grantees.296 The MA requires that grantees include 

                                                                                              
this pattern to be noticed. United States v. Koppers Company, 
652 F.2d 290 (2d Cir. 1981). 

291 Where the specifications for a bid advertisement are 
drafted in a manner designed to guide the contract to a 
particular bidder. See BRICKEY, supra note 259, at 15. 

292 Where an employee of the agency has the power to 
“throw” an award to a particular bidder by making decisions 
about what constitutes a “responsible” bidder or other 
judgments independent of raw numbers. See id. 

293 E.g., while the overall pattern of winners still appears 
random, it may be discovered that in every project where 
Company A was awarded the contract, Ms. B was the 
contracting officer. 

294 Some authorities have argued that 23 C.F.R. § 771.101 
represents such an imposition. However, the regulations 
encapsulated by that C.F.R. part are for the implementation of 
“the National Environmental Policy Act of 1969 as amended 
(NEPA), and the regulation of the Council on Environmental 
Quality (CEQ), 40 C.F.R. parts 1500 through 1508.” See 23 
C.F.R. § 771.101. Thus it does not represent direct regulation 
by the FTA. 

295 49 C.F.R. § 622.101. 
296 FTA MA §§ 15.f and g. Specifically, it requires: 
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(3) Environmental Protections. Federal laws and regulations 

require the recipient to comply with applicable environmental 
requirements and implement them as necessary through third 
party contracts.  

(a) Environmental Mitigation. FTA expects the recipient to 
include adequate third party contract provisions to facilitate 
compliance with environmental mitigation measures it has 
agreed to implement.  

(b) National Environmental Policy Act. Certain acquisitions 
and the timing of certain acquisitions can adversely affect the 
environmental review process for a project constituting a major 
Federal action, and may result in a violation of the National 
Environmental Policy Act (NEPA), 42 U.S.C. Sections 4321 
through 4335, and joint FHWA/FTA regulations, “Environ-
mental Impact and Related Procedures,” 23 C.F.R. Part 771 and 
49 C.F.R. Part 622.  

1. Property. The recipient may not enter into binding ar-
rangements for the acquisition of property that may or would af-
fect environmental impact determinations with respect to the 
underlying project or otherwise interfere with any required en-
vironmental impact reviews until applicable environmental im-
pact determinations have been made.  

2. Services. Council on Environmental Quality regulations, 
“Other Requirements of NEPA,” 40 CFR Part 1506, at Section 
1506.5(c), require the recipient to obtain a disclosure statement 
from the contractor selected to prepare an environmental impact 
statement specifying that the contractor has no financial or 
other interest in the outcome of the project.  

(c) Parks, Recreation Areas, Wildlife and Waterfowl Refuges, 
and Historic Sites. DOT’s enabling legislation has special re-
quirements designed to protect publicly owned parks, recreation 
areas, wildlife and waterfowl refuges, and historic sites, at 49 
U.S.C. Sections 303(b) and 303(c) (often referred to as “Section 
4(f)”), that may affect the timing and methods of recipient pro-
curements. The Federal Highway Administration (FHWA) and 
FTA have published implementing regulations, “Parks, Recrea-
tion Areas, Wildlife and Waterfowl Refuges, and Historic Sites,” 
23 CFR Parts 771 and 774, and 49 CFR Part 622.  

(d) Clean Air. The Common Grant Rules specifically prohibit 
the use of facilities included in the Environmental Protection 
Agency (EPA) “List of Violating Facilities,” in the performance 
of any third party contract at any tier exceeding $100,000. The 
contractor must also comply with all applicable standards, or-
ders, or regulations issued under Section 306 of the Clean Air 
Act, as amended, 42 U.S.C. Section 7414, and other applicable 
provisions of the Clean Air Act, as amended, 42 U.S.C. Sections 
7401 through 7671q.  

(e) Clean Water. The Common Grant Rules specifically pro-
hibit the use of facilities included in the EPA “List of Violating 
Facilities,” in the performance of any third party contract at any 
tier exceeding $100,000. The contractor must also comply with 
all applicable standards, orders, or regulations issued under 
Section 508 of the Clean Water Act, as amended, 33 U.S.C. Sec-
tion 1368, and other applicable requirements of the Clean Water 
Act, as amended, 33 U.S.C. Sections 1251 through 1377.  

(f) Recycled Products. The Resource Conservation and Recov-
ery Act of 1976, 42 U.S.C. Section 6962, requires governmental 
recipients to provide a competitive preference to products and 
services that conserve natural resources, protect the environ-
ment, and are energy efficient. EPA guidelines, “Comprehensive 
Procurement Guideline for Products Containing Recovered Ma-
terials,” 40 CFR Part 247, direct that third party contracts of 
$10,000 or more with governmental recipients specify a competi-
tive preference for products containing recycled materials identi-
fied in those EPA guidelines. For information about EPA’s re-
covered materials advisory notices, see EPA’s Web site: 
http://www.epa.gov/cpg/backgrnd.htm.  

in all third party contracts and subgrants greater than 
$100,000 “adequate provisions” to ensure that the re-
cipients of those funds report the use of facilities placed, 
or likely to be placed, on the EPA’s “List of Violating 
Facilities,”297 refrain from using such facilities, and re-
port violations to FTA and EPA.298 Furthermore, third 
party contractors and subgrantees must comply with 
Section 114 of the Clean Air Act,299 Section 308 of the 
Federal Water Pollution Control Act,300 and all other 
applicable parts of those acts.301 Grantees are also obli-

                                                                                              
(g) Other Federal Environmental Protection Requirements. 

Additional third party contract provisions may be needed for 
compliance with other Federal laws and regulations. FTA’s Mas-
ter Agreement includes environmental laws and regulations 
that may affect the acquisition of property or services with FTA 
assistance such as various provisions to protect wild and scenic 
rivers, manage coastal zones, protect wetlands, conserve endan-
gered species, and protect fisheries, archeological sites, and In-
dian sacred sites.  

(4) Energy Conservation. The Common Grant Rules require 
third party contract provisions as necessary for compliance with 
applicable energy efficiency standards and policies of State en-
ergy conservation plans issued under the Energy Policy and 
Conservation Act, as amended, 42 U.S.C. Sections 6321 et seq. 

FTA MA(19), Oct. 1, 2012, available at http://www.fta.dot. 
gov/documents/19-Master.pdf (Last visited July 2014). FTA 
Circular 4220.1F, ch. III.3.b, recommends the following para-
graph, or one similar to it, be included in Third Carty Contract 
Provisions:  

Because bid[s] and offers can at times be ambiguous, in its so-
licitation documents, the Recipient reserves the right to request 
additional information before making an award. The Recipient 
also reserves the right to seek clarification from any bidder or 
offeror about any statement in its bid or proposal that the Re-
cipient finds ambiguous. 
297 The EPA no longer releases the “List of Violating 

Facilities” as an independent document. It is now incorporated 
into the General Services Administration’s “Lists of Parties 
Excluded from Federal Procurement or Non-procurement 
Programs,” which identifies all parties excluded from receiving 
federal government contracts. The electronic version of this list 
is called the Excluded Parties Listing System, and is available 
at https://www.sam.gov/portal/public/SAM/ (Last visited Apr. 
2014). Alternatively, a printed copy can be obtained from the 
U.S. Government Printing Office. FTA Circular 4220.1F, ch. 
IV.2.a.(2)(b), recommends that recipients examine the 
Excluded Parties List System (EPLS). The “EPLS is an 
electronic, web-based system that identifies those parties 
excluded from receiving Federal contracts, certain 
subcontracts, and certain types of Federal financial and non-
financial assistance and benefits.” See www.sam.gov (last 
visited Apr. 2014) at the “Extracts and Data Access” area and 
click on the “Public Data Access” box. 

298 FTA MA § 15.f. 
299 The statute mainly requires subject entities to maintain 

records and conduct testing on atmospheric emissions within 
the scope of the act and follow appropriate certification 
guidelines. 42 U.S.C. § 7414(a)(1).  

300 The statute principally requires subject entities to 
maintain records and conduct testing on effluent discharge 
within the scope of the act. 33 U.S.C. § 1318. 

301 42 U.S.C. §§ 7401 et seq. (2000) and 33 U.S.C. §§ 1251 et 
seq., respectively. 

http://www.fta.dot.gov/documents/19-Master.pdf
https://www.sam.gov/portal/public/SAM/
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gated to comply with EPA’s “Comprehensive Procure-
ment Guidelines for Products Containing Recovered 
Materials”302 where possible, and otherwise provide “a 
competitive preference” for goods and services that con-
serve natural resources, protect the environment, and 
are energy efficient.303 Section 3—Environmental Law 
provides a more complete discussion of environmental 
issues pertaining to transit. 

9. Architectural, Engineering, or Related Services 
The procurement of architectural and engineering 

services304 at the federal level is governed by Title IX of 
the Federal Property and Administrative Services Act 
of 1949, more commonly known as the Brooks Act.305 
While the Comptroller General has found the terms of 
the Brooks Act to not be legally compulsory for grant-
ees,306 FTA requires grantees to abide by the Act’s re-
quirements unless there is a comparable state act in 
place.307 The Act effectively operates as an exemption to 
ordinary rules of competitive bidding, instead assessing 
the bidders on the basis of “demonstrated competence 
and qualification” at “fair and reasonable prices.”308 

In accordance with the requirements of the Brooks 
Act, the grantee must encourage licensed firms to an-
nually submit a statement of qualifications and per-
formance data.309 Subsequently, for each project that is 
expected to require architectural or engineering ser-
vices, the grantee will evaluate the statements on file, 
along with any new submissions delivered in response 
to an advertisement, and then conduct discussions with 
at least three firms regarding the anticipated needs of 
the project.310 Based on these discussions, the grantee 
will then rank the firms on the basis of which are the 
most highly qualified to render the needed services.311 

                                                           
302 40 C.F.R. §§ 247.1 et seq. The guidelines apply to all 

procurements made with federal funds with a fiscal year total 
of $10,000 or more where the item being procured has been 
designated by the EPA as being within the scope of the 
regulation. 40 C.F.R. § 247.2(a)(1). The $10,000 total is for an 
entire organization, not specific departments or groups within 
an organization. 40 C.F.R. § 247.2(a)(3). The list of items 
subject to the regulation can be found at 40 C.F.R. §§ 247.10 et 
seq.. 

303 FTA MA § 15.g. 
304 Architectural and engineering services are those that 

are: (1) so defined by state law, or otherwise require equivalent 
licensure by the state where the work is to be performed; (2) 
professional services that are associated with planning, design, 
construction, alteration, or repair of real property; or (3) 
professional services that architects or engineers may logically 
or justifiably perform, including surveying, conceptual design, 
soils engineering, etc. 40 U.S.C. § 3308. 

305 40 U.S.C. §§ 541 et seq.. 
306 59 Comp. Gen. 251 (1980). 
307 FTA MA § 15(i). 
308 40 U.S.C. § 542. 
309 40 U.S.C. § 543. 
310 Id. 
311 Id. 

The grantee must first attempt to negotiate a contract 
with the most qualified firm at the level of compensa-
tion the grantee determines to be reasonable and fair, 
based on the nature, scope, and complexity of the ser-
vices required.312 In the event the grantee is unable to 
reach a mutually satisfactory agreement with the most 
highly qualified firm, the grantee must formally termi-
nate the negotiations with it and then approach the 
second-place firm about the work.313 The grantee will 
proceed in this manner until it reaches a firm on its list 
that is willing to undertake the work at a fair and rea-
sonable price.314 If the grantee exhausts its initial list, it 
must reconsult all available statements of qualifica-
tions, compile a new list of qualified firms, and repeat 
the negotiation process until a firm is selected.315 

10. Grants and Cooperative Agreement Cost 
Principles 

DOT and its operating administrations (principally 
FTA and FHWA for these purposes) are bound by the 
guidelines of the Office of Management and Budget 
(OMB) for determining allowable costs under grants; 
cost reimbursement plans; and contracts with “govern-
mental units,”316 educational institutions,317 and non-
profit organizations other than educational institu-
tions.318 The circulars are intended to provide a uniform 
approach for determining allowable costs and to pro-
mote effective program delivery and efficiency, but not 
to dictate the extent of federal participation in the ad-
ministration or use of federal funds.319 

The principles established by Circular A-87 apply to 
all federal agencies in determining costs incurred by 
governmental units under federal awards, except where 
those awards are to publicly owned or financed educa-
tional institutions and hospitals, in which case the con-
ditions of the other circulars apply.320 Subawards are 
subject to the cost principles applicable to the particular 
organization concerned, e.g., if a governmental unit 
makes a subaward to an educational institution, the 
conditions of the circular governing educational institu-
tions will apply.321 OMB will grant exemptions to the 
terms of Circular A-87 where a federal non-entitlement 
program includes a statutory authorization for consoli-
dated planning and administrative funding, provided 

                                                           
312 40 U.S.C. § 544(a). 
313 40 U.S.C. § 544(b). 
314 Id. 
315 40 U.S.C. § 544(c). 
316 O.M.B. Circ. No. A-87, Rev. (2004) [hereinafter referred 

to as A-87]. “Governmental units” includes state, local, and 
federally recognized Indian tribal governments. A-87(1). 

317 O.M.B. Circ. No. A-21, Rev. (2004) [hereinafter referred 
to as A-21]. 

318 O.M.B. Circ. No. A-122, Rev. (2004) [hereinafter referred 
to as A-122]. 

319 A-87(5). 
320 A-87 Attachment A(A)(3)(a). 
321 A-87 Attachment A(A)(3)(b). 
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that most of the governmental unit’s funding is nonfed-
eral and there is a state law or regulation that gives 
guidance substantially similar to the Circular’s.322  

Generally, a cost item is allowable if it meets a num-
ber of broad criteria.323 Costs must be divided into those 
that are direct324 or indirect.325 Indirect costs may be 
pooled to facilitate equitable distribution of those ex-
penses among benefited cost objectives.326 Particular 
rules govern 42 general categories of items, ranging 
from alcoholic beverages to motor pools to under-
recovery of costs under federal award agreements.327 
The omission of a specific item from the list does not 
imply it is either allowable or not; instead, the item’s 
status should be based on the treatment of similar or 
related items.328 The Circular requires governmental 
units to establish a Central Service Cost Allocation Plan 
(CSCAP), which will serve to allocate costs to federal 
awards for services such as accounting, data entry fa-
cilities, and other shared expenses incurred by the or-
gans of the governmental unit.329 Finally, the Circular 
provides guidance in establishing a general indirect cost 
rate, which is a percentage multiplier applied to direct 
costs under a federal award to determine the amount of 
indirect costs that should also be charged to the 
award.330 

                                                           
322 A-87 Attachment A(A)(3)(e). 
323 These criteria include, but are not limited to: (1) 

necessary and reasonable for proper and efficient performance 
and administration of the award; (2) allocable under the terms 
of the Circular; (3) determined in accordance with Generally 
Accepted Accounting Principles (GAAP) unless otherwise 
provided for by the Circular; and (4) adequately documented. 
A-87 Attachment A(C)(1). A cost is reasonable if it does not 
exceed that which would be incurred by a prudent person 
under the circumstances prevailing at the time the decision 
was made to incur the cost. A-87 Attachment A(C)(2). A cost is 
allocable if the goods or services involved are chargeable or 
assignable to the relevant cost objective in accordance with 
relative benefits received. A-87 Attachment A(C)(3)(a). 

324 Direct costs are those that can be identified with a 
particular final cost objective. A-87 Attachment A(E)(1). 

325 Indirect costs are those that are incurred for a common 
or joint purpose benefiting more than one cost objective and not 
readily assignable to the objective benefited without a 
disproportionate effort to the results achieved. A-87 
Attachment A(F)(1). 

326 A-87 Attachment A(F)(1). 
327 A-87 Attachment B Preamble. 
328 A-87 Attachment B Preamble. 
329 A-87 Attachment C(A)(1). Detailed guidelines for the set-

up and operation of CSCAPs are provided by the Department 
of Health and Human Services in a brochure entitled, “A Guide 
for State and Local Government Agencies: Cost Principles and 
Procedures for Establishing Cost Allocation Plans and Indirect 
Cost Rates for Grants and Contracts with the Federal 
Government,” available through the U.S. Government Printing 
Office. A-87 Attachment C(A)(2). 

330 A-87 Attachment E. There are separate methods of 
calculating single and multiple allocation bases. A-87 
Attachment E(C)(2) and (3). Circulars A-21 and A-122 provide 
substantially similar guidance for educational institutions and 

11. Procurement Challenges 
A bid award may be set aside if the challenger 

clearly demonstrates that: (1) the procurement official’s 
decision did not have a rational basis; or (2) the pro-
curement procedure constituted a clear and prejudicial 
violation of an applicable regulation or procedure.331 
With respect to the first ground, courts have recognized 
that contracting officers are "entitled to exercise discre-
tion upon a broad range of issues confronting them."332 
The court examines whether "the contracting agency 
provided a coherent and reasonable explanation of its 
exercise of discretion."333 The “disappointed bidder 
bears a 'heavy burden' of showing that the award deci-
sion 'had no rational basis.'"334 When a case is brought 
on the second ground, the disappointed bidder must 
show "a clear and prejudicial violation of applicable 
statutes or regulations."335  

The refusal of the courts to demand any more of an 
agency's procurement decision than substantial compli-
ance with applicable law and baseline substantive ra-
tionality is premised on the grounds that "judges are 
'ill-equipped to settle the delicate questions involved in 
procurement decisions.'"336  

C. BUY AMERICA REQUIREMENTS 

1. Buy America Overview 
Domestic purchasing requirements fall into two gen-

eral categories—one that applies to direct federal pro-
curements (“Buy American”), which has been in place 
since the Great Depression,337 and another more recent 
one that applies to grants and other federal funds, such 

                                                                                              
other non-profit organizations respectively, with the principal 
difference being in the general categories of items used to 
determine the allowability of costs. See, e.g., A-21(J) and A-122 
Attachment B. 

331 Scanwell Lab., Inc. v. Shaffer, 424 F.2d 859 (D.C. Cir. 
1970). 

332 Latecoere Int’l, Inc. v. U.S. Dep’t of Navy, 19 F.3d 1342, 
1356 (11th Cir. 1994). 

333 Id. 
334 Saratoga Dev. Corp. v. United States, 21 F.3d 445, 456 

(D.C. Cir. 1994) (quoting Kentron Hawaii Ltd. v. Warner, 480 
F.2d 1166, 1169 (D.C. Cir. 1973)). 

335 Kentron Hawaii, Ltd. v. Warner, 480 F.2d 1166, 1169 
(D.C. Cir. 1973); Latecoere, 19 F.3d at 1356. See also Impresa 
Construzioni Geom. Domenico Garufi v. United States, 238 
F.3d 1324 (Cir. 2001).  

336 Delta Data Sys. Corp v. Webster, 744 F.2d 197, 203 (D.C. 
Cir. 1984) (quoting Kinnett Dairies, Inc. v. Farrow, 580 F.2d 
1260, 1271 (5th Cir. 1978)). See generally Elcon Enterprises, 
Inc. v. WMATA, 977 F.2d 1472 (D.C. Cir. 1992); AM General 
Corp. v. Dep’t of Transp., 433 F. Supp. 1166 (D. D.C. 1977). 

337 Lawrence Hughes, Buy North America: A Revision to 
FTA Buy America Requirements, 23 TRANSP. L.J. 207, 208–09 
(1995) [hereinafter referred to as Hughes]. After the Civil War, 
an act had been passed to compel the War and Navy 
Departments to purchase arms domestically. Hughes at 208, 
n.2. 
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as those given to transit agencies (“Buy America”).338 
Although the federal government began financing state 
and local transit agencies in 1964, it was not until the 
passage of the Surface Transportation Assistance Act of 
1978 [1978 STAA] that there was serious effort to re-
quire such agencies to spend federal funds exclusively 
on domestically produced equipment and rolling 
stock.339 While the Urban Mass Transportation Admini-
stration (UMTA) had long pursued a strategy of en-
couraging foreign manufacturers to relocate to the 
United States, Congress found that effort unsatisfac-
tory, as relocation had the potential to increase domes-
tic competition, which was viewed as undesirable.340 
The 1978 STAA provided that federal dollars granted 
under the Federal Transit Act had to be spent on do-
mestically-produced products if the project had a value 
of $500,000 or more; those below the cut-off were ex-
empted from review.341 

Four years later, Congress revisited the subject of 
“Buy America.” Dissatisfied with the regulatory struc-
ture created by UMTA following the 1978 STAA, Con-
gress enacted the Surface Transportation Assistance 
Act of 1982 [1982 STAA], which, while codifying some of 
UMTA’s actions, also imposed stringent new burdens on 
recipients of federal transit funds.342 The 1982 STAA 
eliminated the $500,000 cut-off, subjecting all projects 
to “Buy America” compliance.343 Furthermore, the act 
added a requirement that all steel and manufactured 
products for such projects be produced domestically.344 

Congress also took aim at the exceptions to “Buy 
America” that UMTA had allowed under its original 
regulatory structure. Congress deleted an exception for 
“unreasonable cost,” and revised a standing waiver for 
foreign products with prices that were 10 percent or 
greater below equivalent domestic products.345 Addi-
tionally, Congress permitted state and local govern-
ments to enact more stringent “Buy America” stan-
dards, but prohibited them from enacting corresponding 
“Buy State” or “Buy Local” laws.346 The 1982 STAA did, 
                                                           

338 However, publications and speakers often confuse the 
terms and simply refer to “Buy American” in regard to both 
types of restrictions. FTA’s Buy America regulations that apply 
to FTA-assisted third party procurements pursuant to 49 
C.F.R. Part 661 differ significantly from Federal “Buy 
American Act” regulations that apply to direct federal 
procurements, published in the FAR at 48 C.F.R. ch. 1, subpts. 
25.1 and 25.2. FTA Circular 4220.1F, ch. IV.2.c(5). 

339 Hughes at 213–14. 
340 Hughes at 215. 
341 Hughes at 216. 
342 Hughes at 217–18. 
343 Surface Transportation Assistance Act of 1982, Pub. L. 

No. 97-424, 96 Stat. 2097. 
344 Id. Originally the Act proposed to include cement along 

with steel, but it was deleted before the act’s passage. 
345 Id. The threshold price differential was increased to 25 

percent for all projects other than the purchase of rolling stock, 
for which the 10 percent threshold was retained. 

346 Surface Transportation Assistance Act of 1982, Pub. L. 
No. 97-424, 96 Stat. 2097. 

however, allow UMTA to retain a general “public inter-
est” exception and an exception for when no satisfactory 
domestic producers were available.347 Finally, Congress 
codified UMTA’s definition of domestically produced 
vehicles and equipment, which defined such items as 
being composed of 50 percent or more American con-
tent, by total cost, with final assembly in the United 
States.348 

Taking a legal maxim of Voltaire’s to heart,349 5 
years later Congress passed the 1987 STURAA.350 Hav-
ing previously codified UMTA’s 50 percent rule, Con-
gress now decided that amount was insufficient to en-
sure that enough business was diverted to domestic 
producers.351 After some debate, it was agreed that the 
content requirement would increase to 55 percent as of 
October 1, 1989, and increase again to 60 percent as of 
October 1, 1991.352 The 1987 STURAA also further in-
creased the price differential required to trigger the 
automatic waiver for rolling stock to 25 percent,353 
bringing it into line with the price differential for all 
other projects. Lastly, the content requirement was ex-
tended to include “sub-components” in addition to the 
“systems” and “components” already covered.354 

Congress again returned to the “Buy America” provi-
sion in 1991 with ISTEA. This time iron was added to 
the list of items that had to be completely domestically 
produced, while statutory penalties for false claims of 
domestic manufacture were introduced as well.355 Con-
gress concluded this round of activity by renaming 
UMTA the Federal Transit Administration.356 Finally, 

                                                           
347 Hughes at 217–18. 
348 Hughes at 218. 
349 “Let all the laws be clear, uniform and precise; to 

interpret laws is almost always to corrupt them,” quoted in A 

NEW DICTIONARY OF QUOTATIONS ON HISTORICAL PRINCIPLES 

FROM ANCIENT & MODERN SOURCES (H.L. Mencken ed., 1942). 
350 Surface Transportation and Uniform Relocation 

Assistance Act of 1987, Pub. L. No. 100-17, tit. III, § 337, 101 
Stat. 132, 241 (1987). 

351 Hughes at 219–20. 
352 Surface Transportation and Uniform Relocation 

Assistance Act of 1987, Pub. L. No. 100-17, tit. III, § 337, 101 
Stat. 132, 241 (1987). 

353 Id. 
354 Id. This final piece of legislative legerdemain actually 

made it easier for foreign-made products to comply with the 
“Buy America” requirements, as it meant that domestically 
produced subcomponents shipped abroad and incorporated into 
other products (as is often done with computer chips) could be 
counted towards the American content requirement. 

355 Intermodal Surface Transportation Efficiency Act of 
1991, Pub. L. No. 102-240, tit. I § 1048, 105 Stat. 1914, 1999–
2000 (1991). FTA has interpreted the provisions on iron and 
steel as applying to “construction or building materials made 
either principally or entirely from steel or iron. All other 
manufactured products, even though they may contain some 
steel or iron elements, would not be covered.” Buy America 
Requirements, pt. III, 61 Fed. Reg. 6300 (1996). 

356 Hughes at 221. 
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in 1998, Congress enacted TEA-21.357 The change 
wrought by TEA-21 was relatively minor compared to 
those that preceded it. It gave the Secretary of Trans-
portation [Secretary] the power to permit suppliers to 
correct mistaken or faulty “Buy America” certificates, 
provided the suppliers swear under penalty of perjury 
that the errors were inadvertent or clerical in nature.358 
SAFETEA-LU made numerous changes relevant to the 
Buy American provisions. SAFETEA-LU: 

 
• Created a new publication process for public inter-

est waivers to provide an opportunity for public com-
ment; 359 

• Clarified that a party adversely affected by an FTA 
Buy America decision has the right of administrative 
review. It also repeals the general waiver of Subsections 
(b) and (c) in Section 661.7 of Appendix A.360 

• Clarified Buy America requirements with respect 
to microprocessor waivers; 361 

• Issued new provisions to permit post-award waiv-
ers;  

• Clarified the definition of “end products” with re-
gards to components, subcomponents, and major sys-
tems, and provided a representative list of end prod-
ucts; 362  

• Clarified the requirements for final assembly of 
rolling stock and provided representative examples of 
rolling stock components;  

• Expanded FTA's list of communications, train con-
trol, and traction power equipment; and 

• Updated debarment and suspension provisions to 
bring them into conformity with statutory amendments 
made by SAFETEA-LU.363  

 
One possible revision that may eventually be consid-

ered would be to address the seeming conflict between 
“Buy America” and the North American Free Trade 
Agreement.)364 ARRA created $787 billion of spending, 

                                                           
357 Transportation Equity Act for the 21st Century, Pub. L. 

No. 105-178, 112 Stat. 107 (1998). 
358 Transportation Equity Act for the 21st Century, Pub. L. 

No. 105-178 § 3020(b), 112 Stat. 107 (1998). Readers interested 
in learning more about the history and development of “Buy 
America” are advised to consult Lawrence Hughes, Buy North 
America: A Revision to FTA Buy America Requirements, 23 
TRANSP. L.J. 207 (1995) and the excellent JAYE PERSHING 

JOHNSON, GUIDE TO FEDERAL BUY AMERICA REQUIREMENTS 
(Transit Cooperative Research Program, Legal Research Digest 
No. 17, Transportation Research Board, 2001).  

359 Buy America Requirements: End Product Analysis and  
Waiver Procedures.,72 Fed. Reg. 53,688 (Sept. 20, 2007). 

360 Id. 
361 Id. 
362 Id. 
363 Id.; See also Buy America Requirements: End Product 

Analysis and Waiver Procedures, 72 Fed. Reg. 55102 (Sept. 28, 
2007). 

364 FTA grantees are not subject to NAFTA. While NAFTA 
generally requires free trade in goods and services between the 
United States, Canada, and Mexico, government procurements, 

more than $48 billion of which was directed to transpor-
tation infrastructure, facilities, and equipment. Some 
$8.4 billion in appropriations was earmarked for public 
transportation in three different programs: Transit 
Capital Assistance, Fixed Guideway Infrastructure In-
vestment, and Capital Investment Grants (New/Small 
Starts). The Act requires that projects funded by ARRA 
for the construction, alteration, maintenance, or repair 
of a “public building or public work” use American iron, 
steel, and manufactured goods unless one of the speci-
fied exemptions applies: (1) nonavailability; (2) unrea-
sonable cost (an increase of more than 25 percent); and 
(3) when an exemption is found to be in the public in-
terest. “Public building and public work” may include 
subways, tunnels, power lines, heavy generators, rail-
ways, and the construction, maintenance, or repair of 
such buildings or work. In 2009, FTA issued a Notice 
relating to ARRA Public Transportation Apportion-
ments, Allocations, and Grant Program Information in 
which it provided for the applicability of the typical Buy 
America requirements for transit procurements.365 In 
2011, FTA announced that it would not consider any 
requests for a public interest waiver of its Buy America 
regulation for Recovery Act projects.366  

MAP-21 amended the Buy America provisions to en-
hance transparency. Written justifications for waivers 
have to be posted on the DOT Web site, and the DOT 

                                                                                              
including those made through “cooperative agreements, grants, 
loans, equity infusions, guarantees, fiscal incentives, and 
government provision of goods and services,” are exempt. 
North American Free Trade Agreement Implementation Act, 
Pub. L. No. 103-182, 107 Stat. 2057 (1993). While the general 
rule of NAFTA Chapter 10 of NAFTA is that the three NAFTA 
countries–the United States, Mexico, and Canada–must treat 
goods and services, and suppliers thereof, from another 
NAFTA country “no less favorably” than domestic goods, 
services, and suppliers, NAFTA excepts from government 
procurements “noncontractual agreements or any form of 
government assistance, including cooperative agreements, 
grants, loans, equity infusions, guarantees, fiscal incentives, 
and government provision of goods and services to persons or 
state, provincial and regional governments.” See FTA’s Web 
site entitled, “Buy America: Frequently Asked Questions about 
the Pre-Award and Post-Award Review,” available at 
http://www.fta.dot.gov/legislation_law/12921_5450.html, North 
American Free Trade Agreement Implementation Act, Pub. L. 
No. 103-182, §1001(5)(a), 107 Stat. 2057 (1993). JAYE 

PERSHING JOHNSON, GUIDE TO FEDERAL BUY AMERICA 

REQUIREMENTS—2009 SUPPLEMENT (Transit Cooperative 
Research Program, Legal Research Digest No. 31, 
Transportation Research Board, 2010).  
 But the “Buy America” statute implicitly permits 
exemptions for nondomestically produced items where a 
foreign nation “has an agreement with the United States 
government under which the Secretary has waived the 
requirement of” the statute. 49 U.S.C. § 5323(j)(4)(A).  

365 49 U.S.C. § 5323(j) and 49 C.F.R. pt. 661.10. PERSHING 

JOHNSON, supra note 365.  
366 Peter M. Rogoff, FTA Administrator, Dear Colleague 

Letter, Feb. 16, 2011. 

http://www.fta.dot.gov/legislation_law/12921_5450.html
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Secretary must annually report to Congress on any 
waivers authorized.367 

2. Applicability of Buy America 
FTA’s “Buy America” law and regulations apply to 

projects involving the purchase of more than $100,000 
of iron, steel, manufactured goods, or rolling stock to be 
used in an FTA-assisted project. If FTA funds are used, 
Buy America requirements apply to all procurement 
contracts of the project regardless of whether a recipi-
ent decides to fund a discrete part of the project without 
FTA funds. Only if an activity is outside the FTA pro-
ject and is financed entirely without federal funds is the 
project immune from FTA’s Buy America require-
ments.368  

One source notes:  
The impact of Buy America has been reduced for many 
public transit agencies as a result of (1) the threshold of 
$100,000 for Buy America applicability; (2) the nonappli-
cability of Buy America to microcomputer equipment; and 
(3) the elimination of federal operating grants to agencies 
in urbanized areas with populations exceeding 200,000.369 

The statutory basis for “Buy America” in federally-
assisted transit procurements is found in 49 U.S.C. § 
5323(j). The Secretary may only release funds for a pro-
ject to be financed under the Federal Transit Act if the 
steel, iron, and manufactured goods used in the project 
are domestically produced.370 Labor costs involved in 
final assembly are not to be included in determining the 
total cost of components.371 If a person or firm has been 
found to have affixed a fraudulent “Made in America” 
label to a product or otherwise misrepresented a foreign 
product as being domestically produced, that person or 
firm is barred from receiving any future contracts or 
subcontracts issued under the Federal Transit Act.372 

                                                           
367 49 U.S.C. § 5323(j). 
368 However, property that the contractor uses to fabricate a 

deliverable for the recipient, such as tools, machinery, and 
other equipment or facilities, is not subject to FTA’s Buy 
America requirements unless the transit funds recipient 
intends to take possession of that property upon completion of 
the project. FTA’s Buy America regulations do not preempt 
State laws with stricter requirements on the use of foreign 
articles, materials, and supplies. FTA Circular 4220.1F, ch. 
IV.2.c(5). 

369 PERSHING JOHNSON, supra note 365. The reader is 
encouraged to consult this report when dealing with Buy 
America issues. 

370 49 U.S.C. § 5323(j)(1). Although 49 U.S.C. § 5323(j) only 
specifically applies to funds disbursed under the Federal 
Transit Act, FTA’s implementing regulations broaden it to 
cover funds that are made available through “Interstate 
Transfer” or “Interstate Substitution” funds as well. 49 C.F.R. 
§ 661.1. A little-known provision of the Interstate highway 
program permits unused highway funds to be used for mass 
transit projects, so funds received through it are technically not 
part of the Federal Transit Act (Title 49, Chapter 53). 

371 49 U.S.C. § 5323(j)(3). 
372 49 U.S.C. § 5323(j)(5). The Secretary may not prevent a 

state from enacting more stringent “Buy America” restrictions 

Finally, the Secretary may allow a supplier of steel, 
iron, or manufactured goods to correct mistaken or 
faulty “Buy America” certificates after bid opening.373 
The supplier must swear under penalty of perjury that 
such a mistake was inadvertent or the result of clerical 
error, with the burden of proof being on the supplier.374 
The grantee is not permitted to accept the supplier’s 
sworn statement at face value, and may only honor 
such statements as to truly clerical or inadvertent er-
rors. The errors must be minor, and this procedure 
cannot be used to correct submissions that were defec-
tive or noncompliant with the “Buy America” require-
ments at the time the bid or proposal was submitted. 

Except where a waiver is provided, no funds may be 
granted by FTA unless all iron, steel, and manufactured 
products used in the project are produced domesti-
cally.375 The steel and iron requirements apply to all 
construction materials that are made principally of 
steel or iron and are used as part of infrastructure pro-
jects (such as bridges or rail lines), but not to steel or 
iron used as part of other manufactured products or 
rolling stock.376 A manufactured product is considered 
to be domestically produced if all of the necessary 
manufacturing processes take place in the United 
States and all components are of U.S. manufacture.377 A 
component is of U.S. manufacture if it is assembled in 
the United States, regardless of the origin of its sub-
components.378 

If the cost of components produced domestically is 
more than 60 percent of the cost of all components and 
final assembly takes place domestically, the above re-
quirements do not apply to the procurement of rolling 
stock, train controls, communication, or traction power 

                                                                                              
than those provided by 49 U.S.C. § 5323(j). 49 U.S.C.  
§ 5323(j)(6). However, the FTA will not participate in contracts 
governed by state or local “Buy America” programs that are not 
explicitly defined by state law (e.g., administrative 
interpretations of nonspecific state legislation), nor will the 
FTA participate in contracts governed by “Buy State” or “Buy 
Local” programs. 49 C.F.R. § 661.21(b)(2-3). 

373 49 U.S.C. § 5323(j)(7). This does not include instances 
where a bidder has completely failed to submit a “Buy 
America” certificate. In such cases the bid is nonresponsive. 

374 49 U.S.C. § 5323(j)(7). 
375 49 C.F.R. § 661.5(a). An exception is provided for the 

refinement of steel additives, which need not have been done in 
the U.S. 49 C.F.R. § 661.5(b). 

376 49 C.F.R. § 661.5(c). FTA defines a manufacturing 
process as being “the application of processes to alter the form 
or function of materials or of elements of the product in a 
manner adding value and transforming those materials or 
elements so that they represent a new end product functionally 
different from that which would result from mere assembly of 
the elements or materials.” 49 C.F.R. § 661.3. FTA regulations 
define rolling stock as including “buses, vans, cars, railcars, 
locomotives, trolley cars and buses, and ferry boats, as well as 
vehicles used for support services.” 49 C.F.R. § 661.3. 

377 49 C.F.R. § 661.5(d)(1) and (2). 
378 49 C.F.R. § 661.5(d)(2). 
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equipment.379 For a component to be considered domes-
tically produced, more than 60 percent, by cost, of its 
subcomponents must be domestically produced and the 
manufacture of the component must take place in the 
United States.380 A subcomponent is domestically pro-
duced simply if it is manufactured in the United 
States.381  

To clarify, imagine a system with 10 components, 
nine of equal cost [EC] and a tenth of equal cost plus 
one cent [EC+1], with each component being made up of 
10 subcomponents, again nine EC and one EC+1.382 For 
the system to meet the requirements of “Buy America,” 
four of the EC components may be manufactured 
abroad out of wholly foreign content. However, the five 
remaining EC components and the EC+1 component 
may each contain up to four foreign-made EC subcom-
ponents. A piece of rolling stock could thus have as little 
as 36 percent (i.e., 60 percent of 60 percent) domestic 

                                                           
379 49 C.F.R. § 661.11(a). By way of explanation, a 

“component” is any article, material, or supply, whether 
manufactured or otherwise, that is directly incorporated into 
an end product at the final assembly location. 49 C.F.R.  
§ 661.11(c). A “sub-component” is any article, material, or 
supply, whether manufactured or otherwise, that is “one step 
removed” from a component in the manufacturing process and 
that is directly incorporated into a component. 49 C.F.R.  
§ 661.11(f). “Final assembly” is the creation of an end product 
from components brought together for that purpose as part of 
the manufacturing process. If a grantee is purchasing an entire 
system as one unit, installation of the system is considered 
“final assembly.” 49 C.F.R. § 661.11(r). Final assembly of a new 
rail car would typically at least include the following 
operations: installation of propulsion control equipment, 
propulsion cooling equipment, brake equipment, energy 
sources for auxiliaries and controls, heating and air 
conditioning, communications equipment, motors, wheels and 
axles, suspensions and frames; the inspection and verification 
of all installation and interconnection work; and the in-plant 
testing of the stationary product to verify all functions. Final 
assembly of a new bus would typically at least include the 
following operations: the installation of the engine, 
transmission, and axles, including the cooling and braking 
systems; the installation of the heating and air conditioning 
equipment; the installation of pneumatic and electrical 
systems, door systems, passenger seats, passenger grab rails, 
destination signs, and wheelchair lifts; and road testing, final 
inspection, repairs, and preparation of the vehicles for delivery. 
See Dear Colleague Letter from Gordon J. Linton, 
Administrator, FTA (Mar. 18, 1997). A partial list of train 
control equipment, communication equipment, and traction 
power equipment is presented at 49 C.F.R. § 661.11(t) through 
(w). The FTA considers all items listed in Appendices B and C 
to 49 C.F.R. § 661.11 (2003) to be “components” within the 
scope of the “Buy America” regulations. Notice of Granted Buy 
America Waiver (Notice of Dear Colleague Letter), 66 Fed. Reg. 
32,412 (June 14, 2001). 

380 49 C.F.R. § 661.11(g). 
381 49 C.F.R. § 661.11(h).  
382 The “equal cost plus one cent” component and 

subcomponent are necessary for the example because domestic 
content must be greater than 60 percent. 

content.383 Furthermore, as there is no domestic content 
requirement for subcomponents,384 they will be consid-
ered to be of U.S. origin as long as their sub-
subcomponents are assembled domestically, regardless 
of the contents’ origin. Theoretically then, it would be 
possible to completely build a rail car in a foreign na-
tion, break it down to the sub-subcomponent level, ship 
those parts to the United States, reassemble the rail 
car, and have a vehicle which is deemed 100 percent 
American, although such a strategy would present sub-
stantial risks in the event of a miscalculation on con-
tent.385 

If a subcomponent manufactured in the United 
States is exported for inclusion in a foreign-made com-
ponent and it receives a tariff exemption, it will retain 
its “domestic identity” and will be counted toward the 
domestic content requirement.386 However, if a domesti-
cally produced subcomponent fails to receive such an 
exemption, it loses its “domestic identity” and must be 
counted as foreign content.387 Raw materials produced 
domestically, but exported for incorporation into a com-
ponent which is then imported, are considered foreign 
content.388 If a component is manufactured in the 
United States but contains less than 60 percent domes-
tic subcomponents, by cost, the cost of manufacturing 
the overall component may be added to the value of the 
domestic subcomponents in an effort to reach the 60 
percent threshold.389 In its amendments to FTA Circu-
lar 4220.1F, FTA emphasized that Buy America re-
quirements apply to the overall assisted project irre-
spective of the number of third-party contracts included 
therein. A recipient may not remove a specific contract 
or part thereof from an FTA-assisted project and fi-

                                                           
383 A simplified version of this example was presented at 

Buy America Requirements, 66 Fed. Reg. 32,412–413 (2001). 
384 Based on the language of the enabling statute and the 

responses of commentators to the Notice of Proposed 
Rulemaking, the FTA concluded that “sub-subcomponents” 
were not within the scope of “Buy America.” See 56 Fed. Reg. 
926 (M) and (O) (Feb. 8, 1991).  

385 Something similar to this process has been done by 
Ontario Bus Industries, which shipped partially completed 
buses from its main plant in Mississauga, Ontario, to a smaller 
facility in upstate New York for final assembly so as to comply 
with “Buy America” requirements. Hughes at 234. An error by 
the firm led to an FTA investigation in 1994, which resulted in 
an $80,000 fine for mislabeling its products as “Made in New 
York.” However, the FTA did not bar Ontario Bus Industries 
from competing for future federally funded bus orders. 

386 49 C.F.R. § 661.11(i). See 19 C.F.R. §§ 10.11 through 
10.24 (2003) for an explanation of tariff exemptions. 

387 49 C.F.R. § 661.11(j). 
388 49 C.F.R. § 661.11(k). For example, if steel ingots are 

produced by the Monongahela Metal Foundry and are then 
shipped to a Canadian plant to be turned into I-beams, the I-
beams would be considered completely foreign, even if they 
contained 100 percent American steel. One transit industry 
insider characterized this as, “A racial purity law for American 
steel.” 

389 49 C.F.R. § 661.11(l). 
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nance it entirely with nonfederal funds in order to skirt 
the Buy America requirements.390 

The cost of components and subcomponents is ordi-
narily considered to be the price a bidder is obligated to 
pay a supplier for such items.391 The exception to this 
rule for domestically produced items is for those that 
are shipped abroad under a tariff exemption as detailed 
above. For such items, their cost is either the cost of 
purchase as noted on the invoice and entry papers when 
they leave the country or, if not purchased, the value of 
the item at the time it leaves the country as noted on 
the invoice and entry papers.392 In the case of foreign-
made components and subcomponents, transportation 
costs to the final assembly point must be included in the 
overall cost of the items.393 The cost of foreign-made 
items is determined using the foreign exchange rate at 
the time the bidder executes the relevant “Buy Amer-
ica” certificate.394 If a component or subcomponent is 
manufactured by a bidder itself, the overall cost is the 
sum of the cost of the labor, materials, and allocated 
overhead costs, along with “an allowance for profit.”395 
However, it should be remembered that labor costs for 
final assembly cannot be included in determining over-
all costs.396 The actual price of a component is to be con-
sidered in determining domestic content, not the bid 
price.397 

Finally, once a bidder has determined whether the 
product it is offering is in compliance, it must submit 
the appropriate “Buy America” certificate.398 FTA regu-
lations require that grantees comply with “Buy Amer-
ica” requirements,399 and failure by a bidder to submit a 
proper certificate will oblige the grantee to treat the bid 
as nonresponsive.400 After a bidder has submitted its 
certificate of either compliance or noncompliance, it is 

                                                           
390 FTA Circular 4220.1F, ch. IV. 2.c(5) and 2.i(9). 
391 49 C.F.R. § 661.11(m)(1). 
392 49 C.F.R. § 661.11(o). 
393 49 C.F.R. § 661.11(m)(1). The regulation does not state 

whether it is permissible to add transportation costs to 
domestic products. In the absence of a specific prohibition, 
however, it appears that it could be done. 

394 49 C.F.R. § 661.11(n). 
395 49 C.F.R. § 661.11(m)(2). The regulation states that 

these cost factors are to be determined in accordance with 
“normal accounting procedures.” This would seem to be 
equivalent to Generally Accepted Accounting Procedures, as no 
other definition is offered. 

396 49 C.F.R. § 661.11(p). 
397 49 C.F.R. § 661.11(q). This is presumably to deter 

contractors from deliberately over-pricing domestically 
produced components in an effort to reach the 60 percent 
threshold. 

398 49 C.F.R. §§ 661.6 and 661.12 provide samples of the 
certificate that should be completed for nonrolling stock and 
rolling stock procurements respectively. 

399 49 C.F.R. § 661.13(a). 
400 49 C.F.R. § 661.13(b). 

bound by its certification upon opening of the bids.401 If 
a bidder has certified that it is in compliance with the 
“Buy America” requirements, it may not subsequently 
request a waiver for any of those requirements.402 Con-
sequently, it is vital for a bidder to be aware of any nec-
essary waivers and the procedures needed to obtain 
them.  

If a successful bidder is found to be out of compliance 
with its certification, it must take the actions deter-
mined by FTA to be necessary to bring itself into com-
pliance.403 SAFETEA-LU clarifies that a party ad-
versely affected by an FTA Buy America decision has 
the right of administrative review. It also repeals the 
general waiver of subsections (b) and (c) in Section 
661.7 of Appendix A.404 The bidder may not adjust its 
price to compensate for making the necessary 
changes.405 If the bidder fails to take the required ac-
tions, it will not be eligible to receive the contract if the 
award is not yet complete.406 However, if the contract 
has already been awarded and the bidder has failed to 
bring itself into compliance with its certification, then it 
has breached the contract.407  

This of course raises the question of how it may be 
discovered that a bidder is not in compliance. One way 
is through the preaward and postdelivery review proc-
esses; another way is through an FTA investigation. 
Most commonly it is as a result of a bid protest by an 
unsuccessful bidder.408 A successful bidder who certifies 
its compliance with the Buy America regulations is pre-
sumed to be in compliance.409 However, if contrary evi-
dence is presented to FTA, it may launch an investiga-
tion.410 

3. FTA Buy America Investigations 
There is a presumption that a bidder that has sub-

mitted a “Buy America” certificate is in compliance with 

                                                           
401 49 C.F.R. § 661.13(c). This puts a noncompliant bidder in 

an unusual position. If the bidder locates domestic suppliers of 
needed components or subcomponents at or below the cost of 
the foreign-made items used to calculate its bid, it may not 
substitute those domestic items in an effort to make its bid 
more favorable. Although contradictory to traditional bidding 
practices, it would appear that, to go along with the logic of the 
“Buy America” statute, the FTA should revise this part of the 
regulation to permit noncomplying bidders to change their 
certification if it will result in an equal or lower final cost. 

402 49 C.F.R. § 661.13(c). 
403 49 C.F.R. § 661.17.  
404 See PERSHING JOHNSON, supra note 365. 
405 Id. 
406 Id. 
407 Id. 
408 As a practical matter, most competitors keep track of the 

domestic content of competitors’ products and will file a bid 
protest with the grantee if they have lost a contract due to a 
noncompliant product having been proffered by the winner. 

409 49 C.F.R. § 661.15(a). 
410 Id. § 661.15(b). Cubic Transportation Systems v. Mineta, 

357 F. Supp. 2nd 261 (D.D.C. 2004).  
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the requirements.411 However, in the event that another 
party (typically a losing or excluded bidder) suspects 
that a bidder is not in compliance with the require-
ments, that party (or “petitioner”) may submit a peti-
tion for FTA to launch an investigation.412 The petition 
must be in writing and include a statement of the 
grounds for the petitioner’s suspicions and any support-
ing documentation.413 If the evidence presented in the 
petition is sufficient to overcome the presumption of 
compliance, FTA will commence an investigation of the 
bidder.414 Alternatively, FTA may, sua sponte, launch 
an investigation if the conditions are “appropriate.”415 
Once the decision is made to proceed with an investiga-
tion, the burden is on the bidder to prove it is in com-
pliance with the terms of the “Buy America” regula-
tion.416 

FTA will notify the grantee of all documentation that 
will be necessary for the bidder to provide to assist the 
investigation.417 Once notice has been given, the 
grantee must respond to the request for documentation 
within 15 days.418 Alternatively, the bidder being inves-
                                                           

411 49 C.F.R. § 661.15(a). 
412 49 C.F.R. § 661.15(b). The petition to the FTA for an 

investigation is not a substitute for a bid protest, and the 
losing bidder may choose to file both a bid protest with the 
grantee and a petition for an investigation with the FTA to 
avoid the claim that it has failed to exhaust its administrative 
remedies. 

413 49 C.F.R. § 661.15(b). 
414 Id. The FTA may provide the winning bidder an 

opportunity to refute the petitioner’s claims prior to a formal 
investigation. See, e.g., Letter from Gregory B. McBride, Acting 
Chief Counsel, FTA to Rolf Meissner, Vice President and 
General Manager, Siemens Transportation Systems, Inc., 
Vehicle Division (June 5, 2001) (discussing a formal response 
from a manufacturer accused of violating “Buy America” 
requirements). However, there is no statutory or regulatory 
requirement that compels the FTA to give the winning bidder 
an opportunity to respond prior to an investigation. 

415 49 C.F.R. § 661.15(c). 
416 49 C.F.R. § 661.15(d). 
417 Id. An interesting question is raised by this process of 

using the grantee to conduct part of the investigation for FTA. 
In Printz v. United States, 521 U.S. 898, 117 S. Ct. 2365, 138 
L. Ed. 2d 914 (1997), the U.S. Supreme Court held,  

The Federal Government may neither issue directives requir-
ing the States to address particular problems, nor command the 
States’ officers, or those of their political subdivisions, to admin-
ister or enforce a federal regulatory program. It matters not 
whether policymaking is involved, and no case-by-case weighing 
of the burdens or benefits is necessary; such commands are fun-
damentally incompatible with our constitutional system of dual 
sovereignty. Printz, 521 U.S. at 935. FTA’s position is that it is a 
“funding agency” rather than a “regulatory agency” and that the 
MA creates a contractual relationship, not a regulatory one; 
thus, by that logic, the Printz decision would not be applicable. 
However, it is far from clear whether the U.S. Supreme Court 
would agree with such an interpretation of FTA’s authority. 
Printz has not been cited in regard to any cases involving “Buy 
America” investigations, but a grantee that finds such an inves-
tigation burdensome may wish to explore the case’s applicability 
in this area.  
418 49 C.F.R. § 661.15(e). 

tigated may correspond directly with FTA rather than 
going through the grantee, provided that the bidder 
informs the grantee of its plans and the grantee agrees 
in writing.419 The grantee must then in turn notify FTA, 
in writing, that the bidder will be corresponding di-
rectly with it.420 Because of the risk to FTA funding, in 
most instances the grantee will not agree to the bidder 
bypassing the grantee unless the bidder agrees in writ-
ing to simultaneously provide copies of all documents to 
the grantee.421 If the bidder desires, it may submit pro-
prietary information only to FTA directly, while any 
remaining information will be funneled through the 
grantee.422 FTA may conduct site investigations as 
needed, but will give “appropriate notification” to the 
party whose property is to be inspected.423 

The grantee or bidder’s reply will be sent to the peti-
tioner by FTA after it has been received.424 The peti-
tioner then has 10 days to submit comments to FTA as 
to the content of the reply.425 These comments will be 
forwarded to the grantee and bidder, which then have 5 
days to respond to the petitioner’s comments.426 Failure 
by any party to respond within the required time frame 
may result in FTA disregarding their comments and 
proceeding to decide the issues on the basis of the other 
parties’ responses.427 

Upon request, FTA will make any information sub-
stantially related to the investigation available to inter-
ested parties, excluding only information that it is 
barred by law or regulation from releasing.428 Therefore, 
a party that does not wish to have proprietary informa-
tion disclosed must submit a statement to FTA identify-
ing any proprietary information included in the docu-
mentation.429 The regulation defines proprietary 
information as any information “whose disclosure could 
reasonably be expected to cause substantial competitive 
harm” to the party submitting it.430 

If the petition for investigation is made before the 
contract has been awarded, the grantee is barred from 

                                                           
419 Id. 
420 Id. 
421 This is in part because the grantee may be conducting its 

own investigation, and would need the successful bidder to 
provide it with documents and information essential to its 
investigation. 

422 49 C.F.R. § 661.15(e). Any additional documents 
requested by the FTA must be provided within 5 days unless 
an exemption is specifically given. 49 C.F.R. § 661.15(f). 

423 49 C.F.R. § 661.15(i). 
424 49 C.F.R. § 661.15(g). 
425 49 C.F.R. § 661.15(g). 
426 Id. 
427 49 C.F.R. § 661.15(h). 
428 49 C.F.R. § 661.15(j). 
429 49 C.F.R. § 661.15(k). The alleged proprietary 

information must be identified wherever it appears and any 
further comments on the material must be submitted within 10 
days of the time it is originally provided. 49 C.F.R. § 661.15(k). 

430 49 C.F.R. § 661.15(l). 
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making the award until the investigation is completed, 
unless one of three conditions is met: 

 
1. The items to be procured are urgently required; 
2. Delivery of performance will be unduly delayed by 

failure to make the award promptly; or 
3. Failure to make prompt award will otherwise 

cause undue harm to the grantee or the federal gov-
ernment.431 

 
If the grantee decides the contract must be awarded 

before the completion of the investigation, it must notify 
FTA of any such decision prior to making the actual 
award.432 FTA may refuse to release funds for that con-
tract while the investigation is pending.433 

Once FTA concludes its investigation, it will issue a 
written initial decision.434 Any party involved in the 
investigation may request that FTA reconsider its ini-
tial decision.435 However, FTA will only accept such a 
request if the party submits new matters of fact or 
points of law that the party was unaware of, or other-
wise did not have access to, while the investigation was 
in progress.436 A request for reconsideration must be 
filed with FTA not later than 10 days after the initial 
decision is released.437 If FTA decides the request has 
merit, it will conduct another investigation consistent 
with the procedures above and with the need to obtain a 
prompt resolution to the dispute.438 The right to petition 
FTA for an investigation and the right to request a re-
view of its decision are the only federal legal rights cre-
ated for third parties, i.e., parties other than the win-
ning bidder, by the “Buy America” requirements.439 

                                                           
431 49 C.F.R. § 661.15(m)(1) through (3). 
432 49 C.F.R. § 661.15(n). 
433 49 C.F.R. § 661.15(n). 
434 49 C.F.R. § 661.15(o). If the investigation determines the 

bidder has inadvertently compromised its “Buy America” 
certification, it must bring itself into compliance. If the 
violation of the “Buy America” requirement is determined by 
FTA, another federal agency, or a court to have been 
intentional, however, then the bidder will be ineligible to 
receive any contract or subcontract made with FTA funds. 49 
C.F.R. § 661.18. Willful refusal by a bidder to comply with its 
certification will have the same result as an intentional 
violation of the “Buy America” requirements. 49 C.F.R. § 
661.19. A bidder has intentionally violated the “Buy America” 
requirements if it has affixed a “Made in America” label to a 
product not manufactured in the United States or otherwise 
represents a foreign-made product as being domestically 
produced. 49 C.F.R. § 661.18(a) and (b). 

435 49 C.F.R. § 661.15(o). 
436 Id. 
437 Id. 
438 Id. 
439 49 C.F.R. § 661.20. The regulation denies “any additional 

right, at law or equity, for any remedy including, but not 
limited to, injunctions, damages, or cancellation of the Federal 
grant or contracts of the grantee.” 49 C.F.R. § 661.20. It is 
unclear whether a decision by the FTA in this context would be 
subject to judicial review under the APA (5 U.S.C. §§ 551 et 

However, a party other than the apparent successful 
bidder may also have a right to file a bid protest with 
the grantee, pursuant to the grantee’s own procedures. 

4. Buy America Waivers 
The procedure for waivers under the transit pro-

curement “Buy America” requirements combines both 
statutory and regulatory elements.440 49 U.S.C. § 
5323(j) permits the Secretary to issue waivers in four 
circumstances. First, there is a general “public interest” 
waiver.441 Second, a waiver may be issued if the steel, 
iron, or goods produced in the United States are not 
available in sufficient quantity or are of inferior quality 
to what is reasonably needed.442 As previously ex-
plained, a waiver also exists for rolling stock and re-
lated equipment where the cost of components and sub-
components produced domestically is greater than 60 
percent of the total cost and final assembly takes place 
domestically.443 Finally, a waiver may be given if includ-
ing domestic materials will increase the total cost of the 
project by more than 25 percent above the cost of using 
imported materials.444 

FTA’s regulations do much to add finesse to the bare 
bones of 49 U.S.C. § 5323(j)’s waiver structure. The 
DOT Secretary delegated the office’s authority under 
the statute to the Administrator of FTA [Administra-
tor], so waivers are granted through the office of the 
Administrator.445 SAFETEA-LU created a new publica-
tion process for public interest waivers to provide an 
opportunity for public comment. 446 

In the case of rolling stock procurements, the public 
interest and availability waivers may be applied to spe-
cific components or subcomponents.447 If waivers are 
granted for such components or subcomponents, they 
will be counted toward the total domestic content of the 

                                                                                              
seq.). While the APA grants a right of review to any person 
“suffering legal wrong because of agency action, or adversely 
affected or aggrieved by agency action within the meaning of a 
relevant statute” (5 U.S.C. § 702 (2001)), there have been no 
court challenges against an FTA “Buy America” investigative 
decision in at least 10 years, and the only previous claim to 
attempt to challenge a federal “Buy America” decision was 
disposed of on the grounds that the then UMTA’s “Buy 
America” regulations did not give rise to a private cause of 
action. See Ar-Lite Panelcraft, Inc. v. Siegfried Constr. Co., 
1989 U.S. Dist. LEXIS 6394 (W.D. N.Y. Mar. 10, 1989). 

440 The statutory component is 49 U.S.C. §§ 5323(j)(2) and 
(4), while the regulatory component is 49 C.F.R. § 661.7 and its 
appendix together with § 661.11 and its appendix. 

441 49 U.S.C. § 5323(j)(2)(A). 
442 49 U.S.C. § 5323(j)(2)(B). 
443 49 U.S.C. §§ 5323(j)(2)(C)(i) and (ii). 
444 49 U.S.C. § 5323(j)(2)(D). 
445 This is inferable from the text of 49 C.F.R. § 661.7, which 

makes no reference to the Secretary, but which refers to the 
Administrator granting waivers. 

446 Buy America Requirements End Product Analysis and 
Waiver Procedures, 72 Fed. Reg. 53,688 (Sept. 20, 2007). See 
also 72 Fed. Reg. 55,102 (Sept. 28, 2007). 

447 49 C.F.R. § 661.7(f). 
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vehicle.448 A similar principle extends to manufactured 
goods as well, permitting the public interest and avail-
ability waivers to convert foreign-made components and 
subcomponents into these treated as domestically 
manufactured ones.449 

The regulation concludes by providing for two in-
stances in which a waiver need not or may not be 
granted. The former is where the foreign nation in 
which the item is produced has entered into an agree-
ment with the United States to suspend the “Buy Amer-
ica” requirement.450 The latter is where although the 
foreign nation in question has entered into such an 
agreement, it has violated the terms of the agreement 
by discriminating against American-made goods that 
are within the scope of the agreement.451 

To receive a waiver, a bidder must ordinarily request 
it in writing “in a timely manner” through the grantee 
that is making the procurement.452 The grantee will 
then in turn submit the request in writing, with all 
relevant facts and supporting information, to the Ad-
ministrator through the appropriate regional FTA of-
fice.453 The exception to the general rule is where a bid-
der is requesting either a public interest waiver or an 
availability waiver. In such a case, the bidder itself may 
submit the waiver request to FTA, with a copy to the 
grantee, who may also submit a request.454 Following 
review of the request, the Administrator will publicly 
release a written determination listing the reasons for 
granting or denying the requested waiver.455 This pro-
cedure applies to all iron, steel, and manufactured 
goods not in compliance with the “Buy America” re-
quirements, as well as rolling stock failing to meet the 
60 percent domestic content requirement.456 

5. Pre-Award Buy America Audit 
As initially implemented, no uniform review mecha-

nism existed to verify the domestic content of rolling 
stock procured through FTA grants. This changed, 

                                                           
448 49 C.F.R. § 661.7(f). 
449 49 C.F.R. § 661.7(g). 
450 49 C.F.R. § 661.7(h)(1),. by implication, permits such a 

suspension. The U.S.-Canada Free Trade Agreement, NAFTA, 
and similar agreements do not constitute suspensions of this 
provision however. Hughes at 221–22. As of the last revision to 
49 C.F.R. § 661.7(h), no agreement existed that suspended the 
requirement. The FTA considers this portion of the regulation 
“inactive.” Buy America Requirements, 61 Fed. Reg. 6300, 
(Feb. 16, 1996). 

451 49 C.F.R. § 661.7(h)(1) and (2). As no such agreements 
exist as of this writing, this provision is likewise inactive. 

452 49 C.F.R. § 661.9(b). A grantee may also request a 
waiver on its own initiative. 

453 49 C.F.R. § 661.9(c). 
454 49 C.F.R. § 661.9(d). 
455 49 C.F.R. § 661.9(e). 
456 49 C.F.R. § 661.9(a) (2003); 49 C.F.R. § 661.11(x). If 

rolling stock has some foreign content but meets the 60 percent 
threshold, the bidder merely needs to complete the appropriate 
“Buy America” certificate. 49 C.F.R. § 661.12. 

however, with the passage of STURAA.457 STURAA 
directed FTA (at the time called UMTA) to develop 
standards for both pre-award and post-delivery audits 
to assess the domestic content of rolling stock, as well 
as verifying that the vehicles complied with federal mo-
tor vehicle safety requirements and the specification of 
the bid itself.458 STURAA further mandated that FTA 
must make provisions for independent inspections as 
part of the prescribed auditing procedures.459 To this 
end, FTA formulated 49 C.F.R. § 663,460 which applies 
to all recipients of grants under the Federal Transit 
Act, and 23 U.S.C. § 103(e)(4), using those funds to pur-
chase passenger-carrying rolling stock.461 

49 C.F.R. § 663 defines “pre-award” as being that pe-
riod before the grantee enters into a formal contract 
with the bidder.462 An “audit” is a review resulting in a 
report containing certification of compliance with the 
“Buy America” requirements, bid specifications, and, if 
applicable, the Federal Motor Vehicle Safety Stan-
dards.463 Indeed, an audit is specifically limited to veri-
fying those points.464 Funds provided through an FTA 
grant may be used by the grantee to cover the costs of 
any activities related to the audit process.465 The 
grantee is obligated to certify it will carry out the audit-
ing process in compliance with the terms of FTA regula-
tions and maintain the requisite certifications on file.466 
Failure by the grantee to comply with the requirements 
of the regulation can result in the suspension or com-
pulsory repayment of any funds provided by FTA.467 
The purpose of a pre-award audit is to verify that the 
rolling stock proposed by the bidder complies with ap-
plicable “Buy America” and federal motor vehicle safety 
requirements. It must be noted that the pre-award au-
dit is independent of both the post-delivery audit and 
any FTA investigation of “Buy America” compliance 
that might be implemented in accord with the proce-
dures discussed in § 5.02.03 above.468 

                                                           
457 Surface Transportation and Uniform Relocation 

Assistance Act of 1987, Pub. L. No. 100-17, 101 Stat. 159. 56 
Fed. Reg. 48384 (1991). 

458 Pre-Award and Post-Delivery Audits of Rolling Stock 
Purchases, 56 Fed. Reg. 48,384 (Sept. 24, 1991). 

459 Id. 
460 Id. 
461 49 C.F.R. § 663.3. 49 C.F.R. § 663 also applies to funds 

disbursed under the National Capital Transportation Act; 
however, that act applies only to Washington, D.C., transit 
agencies. 49 C.F.R. § 663.3. 

462 49 C.F.R. § 663.5(a). 
463 49 C.F.R. § 663.5(f). 
464 49 C.F.R. § 663.9 (a) and (b). It should be noted that an 

audit mandated by this section is separate from the audit 
process required by the Office of Management and Budget 
through its Audits of State and Local Governments Circular A-
128 of 1985. 49 C.F.R. § 663.9(c). 

465 49 C.F.R. § 663.11. 
466 49 C.F.R. § 663.7. 
467 49 C.F.R. § 663.15. 
468 49 C.F.R. § 663.13. 
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A pre-award audit must include three parts: (1) a 
duly executed “Buy America” certificate; (2) a statement 
that the purchase meets the grantee’s requirements; 
and (3) a Federal Motor Vehicle Safety certificate, if 
necessary.469 The requirement for a “Buy America” cer-
tificate may be met in two different ways. If a waiver 
has been granted for the purchase, then a letter to that 
effect from FTA will suffice.470 Absent a waiver (which 
is rarely granted), the grantee must have certification, 
prepared by itself or by a party other than the manufac-
turer or its agents, which lists components and sub-
components of the rolling stock, identified by manufac-
turer, country of origin, and costs, along with the 
location of final assembly and a description of activities 
and costs associated with that assembly.471 As a matter 
of practice, many grantees believe that a pre-award 
audit prepared by an independent third party offers 
advantages of increased accuracy and reduced prospects 
of a successful claim of organizational conflict of inter-
est. A statement that the purchase meets the grantee’s 
requirements must include certification that the desired 
rolling stock satisfies the specifications given in the bid 
advertisement and that the bidder is a responsible 
manufacturer capable of meeting the advertisement’s 
specifications.472 If the rolling stock acquired would be 
subject to the Federal Motor Vehicle Safety standards, 
the grantee must obtain, and keep on file, a copy of the 
manufacturer’s certification information that confirms 
the rolling stock complies with those standards.473 If the 
rolling stock acquired is not subject to the Federal Mo-
tor Vehicle Safety Standards, the grantee must keep on 
file its certification that it received a statement to that 
effect from the manufacturer.474 The only exception to 
the requirement that some sort of record be kept on file 
concerning the rolling stock’s compliance with Federal 
Motor Vehicle Safety Standards is where the rolling 
stock is not a motor vehicle.475 

6. Post-Delivery Buy America Audit 
The requirement of a post-delivery audit was created 

at the same time as the pre-award audit, and it is a 
substantially similar process.476 “Post-delivery” is de-
fined as that time period from when the rolling stock is 
delivered to the grantee until: (1) title to the rolling 
stock is transferred to the grantee, or (2) the rolling 
stock is put into revenue service, whichever comes 

                                                           
469 49 C.F.R. § 663.23 (a) through (c). The Federal Motor 

Vehicle Safety standards are promulgated by the National 
Highway Traffic Safety Administration and are codified at 49 
C.F.R. § 571. 

470 49 C.F.R. § 663.25(a). 
471 49 C.F.R. § 663.25(b)(1) and (2). 
472 49 C.F.R. § 663.27(a) and (b). 
473 49 C.F.R. § 663.41. 
474 49 C.F.R. § 663.43(a). 
475 49 C.F.R. § 663.43(b). 
476 Pre-Award and Post-Delivery Audits of Rolling Stock 

Purchases, 56 Fed. Reg. 48,384 (Sept. 24, 1991). 

first.477 An “audit” is, once again, a review resulting in a 
report containing certification of compliance with the 
“Buy America” requirements, bid specifications, and, if 
applicable, Federal Motor Vehicle Safety Standards.478 
The scope and financing methods for a post-delivery 
audit are identical to those of the pre-award audit.479 
The purpose of a post-delivery audit is to verify that the 
rolling stock, as actually manufactured, meets the bid-
der’s contractual and regulatory obligations.480 A post-
delivery audit must be completed before the rolling 
stock’s title is transferred to the grantee.481 

Like a pre-award audit, a post-delivery audit must 
include three parts: (1) a duly executed “Buy America” 
certificate; (2) a statement that the purchase meets the 
grantee’s requirements; and (3) a Federal Motor Vehicle 
Safety Standard certificate, if necessary.482 There are 
two possible means by which the requirement for a 
“Buy America” certificate may be satisfied. One is a 
letter from FTA granting a waiver for the purchase.483 
In the absence of a waiver, the grantee must have certi-
fication, prepared by itself or an independent third 
party, which lists components and subcomponents of 
the rolling stock, identified by manufacturer, country of 
origin, and costs, along with the location of final assem-
bly and a description of activities and costs that were 
associated with such assembly.484 As a matter of prac-
tice, many grantees prefer that the certification be pre-
pared by an independent third party. A report from an 
experienced outside party may provide greater techni-
cal expertise than is available in-house, and eliminates 
the risk that the post-delivery audit was slanted toward 
ratifying the award decision made by procurement staff. 
A statement that the purchase meets the grantee’s re-
quirements must include a report from a resident in-
spector at the manufacturing site that provides accu-
rate records of all vehicle construction activity and 
explains how the construction and operation of the roll-
ing stock meets the specifications of the contract.485 Fol-
lowing the inspector’s certification, the completed roll-

                                                           
477 49 C.F.R. § 663.5(b). 
478 49 C.F.R. § 663.5(f). 
479 49 C.F.R. §§ 663.3, 663.7, 663.9, 663.11, 663.13, and 

663.15. 
480 See Letter from Gregory B. McBride, Acting Chief 

Counsel, FTA, to Rolf Meissner, Vice President and General 
Manager, Siemens Transportation Systems, Inc., Vehicle 
Division (June 5, 2001). 

481 49 C.F.R. § 663.31. 
482 49 C.F.R. § 663.33(a) through (c). 
483 49 C.F.R. § 663.35(a). 
484 49 C.F.R. § 663.35(b)(1) and (2). 
485 49 C.F.R. §§ 663.37(a)(1) and (2). A resident inspector 

must be someone who was at the manufacturing site 
throughout the time of manufacture of the rolling stock, other 
than an employee or agent of the manufacturer. 49 C.F.R.  
§ 663.37(a). Some transit industry members claim that the 
resident inspector need not be present during the entire 
manufacturing process, but the regulation does not explicitly 
make such an allowance. 
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ing stock must also be visually inspected and road 
tested, after which the rolling stock may be considered 
by the grantee to have met the contract’s specifica-
tions.486  

An exception to the regular procedure for the post-
delivery review of rolling stock is made for procure-
ments of 10 or fewer vehicles, 20 or fewer vehicles serv-
ing rural (other than urbanized) areas or urbanized 
areas of 200,000 people or fewer), or any quantity of 
primary manufactured standard production and un-
modified vans that after visual inspection and road test-
ing meet the contract specifications.487 In the event of 
such procurements, a resident inspector’s report is not 
required; the grantee must simply visually inspect and 
test drive the rolling stock.488 The other post-delivery 
audit requirements still apply. 

As in the pre-award audit, if the rolling stock ac-
quired would be subject to the Federal Motor Vehicle 
Safety Standards, the grantee must obtain, and keep on 
file, a copy of the manufacturer’s certification informa-
tion that confirms the rolling stock complies with those 
standards.489 If the rolling stock acquired is not subject 
to the Federal Motor Vehicle Safety Standards, the 
grantee must keep on file its own certification that it 
received a statement to that effect from the manufac-
turer.490 The only exception to the requirement that a 
record be kept on file concerning the rolling stock’s 
compliance with Federal Motor Vehicle Safety Stan-
dards is where the rolling stock is not a motor vehi-
cle.491 

If the grantee is unable to complete a post-delivery 
audit because it cannot be certified that the rolling 
stock meets the “Buy America” requirements or that it 
meets the grantee’s requirements, the grantee may re-
ject the rolling stock.492 The grantee may then exercise 

                                                           
486 49 C.F.R. § 663.37(b). 
487 49 C.F.R. § 663.37(c).  
488 Id. 
489 49 C.F.R. § 663.41. 
490 49 C.F.R. § 663.43(a). 
491 49 C.F.R. § 663.43(b). 
492 49 C.F.R. § 663.39(a). Strangely, this part of the 

regulation omits any reference to the Federal Motor Vehicle 
Safety Standards as being grounds to reject delivery of rolling 
stock. This would seem to imply that the grantee must accept 
delivery of the rolling stock, but presumably would have a 
breach of contract action that would require the correction of 
the defects. The use of the permissive “may” by the regulation 
is also peculiar, and the regulation offers no guidance, nor does 
the Federal Register entry for the regulation (59 Fed. Reg. 
43,778), nor does the definitive “Dear Colleague Letter” on the 
subject (Dear Colleague Letter from Gordon J. Linton, 
Administrator, FTA (Mar. 18, 1997) (amended by Dear 
Colleague Letter from Gordon J. Linton, Administrator, FTA 
(Aug. 5, 1997). 

Based on other FTA rulings, however, it appears likely that 
the FTA would withdraw its funding for the part of the 
procurement that involved noncompliant rolling stock. See 
Letter from Patrick W. Reilly, Chief Counsel, FTA, to Stanley 
L. Kaderbeck, Deputy Commissioner and Chief Engineer, City 

any legal rights it has under the contract or at law.493 
Alternatively, the grantee and manufacturer may agree 
to conditional acceptance of the rolling stock pending 
the manufacturer’s correction of the deviations within a 
reasonable period of time.494 

7. Other “America First” Regulations 
There are two other “America First” regulations that 

are of tangential interest to the realm of transit pro-
curement. These are typically called “Fly America”495 
and “Ship America.”496 “Fly America” simply requires 
that, with certain exceptions, anyone whose air travel is 
financed with federal government funds must use a 
U.S. flag air carrier service.497 The term “U.S. flag air 
carrier service” is broadly construed. In addition to 
regular U.S. flag air carriers,498 the term also includes 
foreign air carriers that have entered into code-sharing 
arrangements with U.S. flag air carriers, provided that 
the ticket or e-ticket documentation identifies the U.S. 
flag air carrier’s designator code and flight number.499 

A foreign air carrier may not be used merely because 
of cost, convenience, or personal preference.500 However, 
a foreign air carrier may be used where: 

 
1. Use of such an air carrier is a matter of neces-

sity;501 
2. The service is provided under a transportation 

agreement that the United States and the home gov-
ernment of the foreign carrier are parties to and that 

                                                                                              
of Chicago Department of Transportation (Dec. 14, 1999) 
(rejecting request for a waiver for two noncompliant steel 
beams but offering that if the beams were procured separately 
with nonfederal funds, the FTA would still fund the remainder 
of the original procurement). 

493 49 C.F.R. § 663.39(a). 
494 49 C.F.R. § 663.39(b). 
495 41 C.F.R. §§ 301-10.131 through 301-10.140. 
496 46 C.F.R. §§ 381.1 through 381.9. “Ship America” is also 

sometimes referred to as “Cargo Preference” by FTA. 
497 41 C.F.R. § 301-10.132. Under the MA, this includes 

trips financed through FTA grant money. FTA MA § 14.c. A 
U.S. flag air carrier is a carrier that holds a certificate under 
49 U.S.C. § 41102, with the exception of foreign air carriers 
operating under permits. 41 C.F.R. § 301-10.133. 

498 A U.S. flag air carrier is a carrier that holds a certificate 
under 49 U.S.C. § 41102, with the exception of foreign air 
carriers operating under permits. 41 C.F.R. § 301-10.133. 

499 41 C.F.R. § 301-10.134. 
500 41 C.F.R. §§ 301-10.139 and 301-10.140. 
501 41 C.F.R. § 301-10.135(a). Necessity exists when service 

via a U.S. flag air carrier is available but: (1) it cannot provide 
the air transportation needed; (2) it will not accomplish the 
agency’s mission; (3) a foreign carrier will provide more 
expeditious travel in the event of medical problems; (4) an 
unreasonable safety risk is posed by traveling on a U.S. flag air 
carrier; or (5) there are no available seats in the authorized 
class of service on a U.S. flag air carrier, but such seats are 
available on a foreign air carrier. 41 C.F.R. § 301-10.138(a) and 
(b). 



 5-38 

DOT has determined to meet the requirements of the 
Fly America Act;502 

3. No U.S. flag air carrier provides service on a par-
ticular leg of the route, but in such a case the traveler 
may only use the foreign carrier to travel to the nearest 
point possible that will permit a transfer to a U.S. flag 
air carrier;503 

4. A U.S. flag air carrier involuntarily reroutes traf-
fic to a foreign air carrier;504 

5. Travel time on a foreign carrier would be 3 hours 
or less, while use of a U.S. flag air carrier would at least 
double the travel time;505 

6. The costs of such transportation will be reim-
bursed in full by a third party;506 

7. Despite offering nonstop or direct service to the 
destination, use of a U.S. flag carrier would extend 
travel time by 24 hours or more;507 

8. Use of a U.S. flag air carrier would increase the 
number of transfers that must be made outside of the 
United States by two or more;508 

9. Where nonstop or direct service is not available 
and use of a U.S. flag air carrier would increase travel 
time by 6 hours or more;509 or 

10. Where nonstop or direct service is not available 
and use of a U.S. flag air carrier would result in a con-
nection time of 4 hours or more at an overseas air-
port.510  

 
The “Ship America” regulations define cargoes that 

must be transported on U.S. flag vessels and the proce-
dures necessary to document those activities.511 The 
U.S. DOT is explicitly subject to the conditions of the 
“Ship America” regulations.512 Cargoes that are subject 
to the terms of the regulation include equipment, mate-
rials, or commodities procured for the account of the 
United States, as well as such cargoes procured with 
grants, loans, or guarantees made by the federal gov-
ernment.513 A party subject to “Ship America” must 
supply the Office of National Cargo and Compliance 
with a report providing certain information about any 
                                                           

502 41 C.F.R. § 301-10.135(b). 
503 41 C.F.R. § 301-10.135(d). 
504 41 C.F.R. § 301-10.135(e). 
505 41 C.F.R. § 301-10.135(f). 
506 41 C.F.R. § 301-10.135(g). 
507 41 C.F.R. § 301-10.136(a). 
508 41 C.F.R. § 301-10.136(b)(1). 
509 41 C.F.R. § 301-10.136(b)(2). 
510 41 C.F.R. § 301-10.136(b)(3). 
511 46 C.F.R. § 381.1. Certain provisions of the “Ship 

America” regulation are unlikely to be of ordinary concern to 
the transit industry, such as those dealing with the shipment 
of bulk agricultural goods (46 C.F.R. § 381.9), and are therefore 
excluded from this analysis. Please consult the C.F.R. for a 
more complete discussion of issues related to “Ship America.” 

512 46 C.F.R. § 381.2(c)(15). 
513 46 C.F.R. § 381.2(b)(1) and (4). As provided for by the 

MA, this includes cargoes obtained with FTA grant money. 
FTA MA § 14.b. 

shipments within 20 working days of the date of loading 
if the shipment originates from the United States, or 30 
working days if it originates in another country.514 The 
report must be in the format approved by the Maritime 
Administrator.515 Alternatively, a properly notated copy 
of the ocean bill of lading, in English, may be substi-
tuted for the report.516 

All cargoes shipped by a federal department or 
agency that fall under the “Ship America” regulations 
must first be loaded on available U.S. flag vessels.517 
Where it is not feasible to transport an entire shipment 
exclusively on board U.S. flag vessels, the cargo must be 
loaded in such a manner as to give U.S. flag vessels 
freight revenue per long ton that is at least equal to the 
revenue generated for the foreign flag vessels.518 Fed-
eral departments and agencies are obligated to require 
all grantees or other fund recipients to make use of U.S. 
flag vessels in such a way that domestically owned ves-
sels receive at least 50 percent of the revenue generated 
by the shipment.519 

D. PROPERTY ACQUISITION 

1. Real Property Acquisition and the URARPAPA 
The acquisition of real property by a state agency us-

ing federal funds requires the agency to comply with 
the Uniform Relocation Assistance and Real Property 
Acquisition Policies Act of 1970 (URARPAPA).520 

                                                           
514 46 C.F.R. § 381.3(a). The report must include: (1) the 

identity of the sponsoring U.S. government agency or 
department; (2) the name of the vessel; (3) the vessel flag of 
registry; (4) the date of loading; (5) the port of loading; (6) the 
port of final discharge; (7) the commodity description; (8) the 
gross weight in pounds; and (9) the total ocean freight revenue 
in U.S. dollars. 46 C.F.R. § 381.3(a)(1) through (9). 

515 46 C.F.R. § 381.3(b). 
516 Id. 
517 46 C.F.R. § 381.5. An exemption is permitted to this 

where the agency and the Maritime Administrator agree that 
there are no available U.S. flag vessels at “fair and reasonable 
rates” or where there is a “substantially valid reason” for 
loading foreign vessels first. 46 C.F.R. § 381.5(a) and (b). 

518 46 C.F.R. § 381.4. 
519 46 C.F.R. § 381.7. 
520 42 U.S.C. § 4621. Interested readers should also consult 

Grant Management Requirements, FTA Circular 5010.1D, ch. 
II (Nov. 1, 2008) (Latest revision, Aug. 27, 2012) on this 
subject. 

The Uniform Relocation Assistance and Real Property 
Policies Act of 1970, 42 U.S.C. § 4601, provides:  

Whenever a program or project to be undertaken by a displac-
ing agency will result in the displacement of any person, the 
head of the displacing agency shall provide for the payment to 
the displaced person of: (1) actual reasonable expenses in mov-
ing himself, his family, business, farm operation, or other per-
sonal property; (2) actual direct losses of tangible personal prop-
erty as a result of moving or discontinuing a business or farm 
operation, but not to exceed an amount equal to the reasonable 
expenses that would have been required to relocate such prop-
erty, as determined by the head of the [*8] agency. 
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URARPAPA was Congress’s response to the large-scale 
displacement of people and businesses that had re-
sulted from the vast expansion of federally-funded 
highway, mass transit, and urban redevelopment pro-
grams in the previous decade and a half.521 URARPAPA 
was passed for the purpose of establishing “a uniform 
policy for the fair and equitable treatment of person 
displaced as a direct result of programs or projects un-
dertaken by a Federal agency or with Federal financial 
assistance.”522 In particular, URARPAPA was passed to 
ensure that “displaced persons”523 do not “suffer dispro-
portionate injuries as a result of programs and projects 
designed for the benefit of the public as a whole and to 
minimize the hardship of displacement on such per-
sons.”524 

Before FTA may approve any federally financed 
grant to, or contract or agreement with, a grantee that 
will result in the acquisition of real property or other-
wise displace a person within the scope of URARPAPA, 
the grantee must provide “appropriate assurances” that 
it will comply with both URARPAPA and DOT’s perti-

                                                                                              
MAP-21 added an explicit reference to the mandatory 

nature of 4601: “The Uniform Relocation Assistance and Real 
Property Acquisition Policies Act of 1970 (42 U.S.C. 4601 et 
seq.) shall apply to financial assistance for capital projects 
under this chapter.” 49 U.S.C. § 5323(b).  

42 U.S.C. § 4622(a) establishes a uniform policy for 
treatment of persons displaced as a result of federally assisted 
projects, so that such persons do not suffer disproportionate 
harm as a result of public programs. 42 U.S.C. § 4621(b) 
clarifies that a communications company holding an easement 
for a right of way along a rail corridor is not a displaced person 
under the statute. AT&T Communications-East v. BNSF 
Railway Co., 2006 U.S. Dist. LEXIS 85781 (D. Ore. 2006). 

521 Uniform Relocation Assistance and Real Property 
Acquisition Policies Act of 1970, Pub. L. No. 91-646, 84 Stat. 
1894 (1971) (codified as amended at 42 U.S.C. § 4601 et seq.). 

522 42 U.S.C. § 4621(b). 
523 A “displaced person” is any person who moves from real 

property, moves their personal property from real property, or 
is a residential tenant, or conducts a business or farm 
operation that will be permanently displaced as a direct result 
of a written notice of intent to acquire or the acquisition of such 
real property in whole or in part for a program or project 
undertaken by a federal agency or with federal financial 
assistance. 42 U.S.C. §§ 4601(6)(A)(i) and (ii). This does not 
include persons who are determined to have been living 
unlawfully on the property, who moved into the property with 
the intent of obtaining assistance under URARPAPA, or had 
rented the property with the knowledge that their tenancy 
would be terminated by the property acquisition. 42 U.S.C.  
§ 4601(6)(B)(i) and (ii). 

524 42 U.S.C. § 4621(b). Working under this direction from 
Congress, DOT formulated 49 C.F.R. §§ 24.1 et seq. While these 
regulations are largely a recapitulation of URARPAPA, it does 
bring with it a somewhat more pragmatic outlook. For 
example, DOT’s regulations begin with the statement that the 
purpose of them, among other things, is “to encourage and 
expedite acquisition by agreements with…owners, to minimize 
litigation and relieve congestion in the courts, and to promote 
public confidence in federal and federally-assisted land 
acquisition programs.” 49 C.F.R. § 24.1(a). 

nent regulations.525 A grantee may provide such assur-
ances at one time to cover all subsequent federally as-
sisted programs or projects if the federal agency be-
lieves that would serve the purposes of URARPAPA.526 
If a federal or state agency provides federal funds to a 
third party that will cause displacement, the agency 
providing the funds is responsible for ensuring compli-
ance with DOT’s regulations, even if the contract be-
tween the agency and the third party stipulates that 
the third party is responsible.527 FTA may choose to 
waive any requirement under DOT’s regulations pro-
vided that URARPAPA does not mandate the require-
ment and that the waiver would not reduce any assis-
tance or protection promised by the regulations.528 As 
an alternative to the URARPAPA regulatory regime, 
FTA may release funds to a grantee if the latter certi-
fies that there exists a comparable state provision pro-
viding equal or greater protection than URARPAPA.529 
Where there are multiple compensatory programs 
available, a displaced person may not receive compen-
sation under URARPAPA if another program (such as 
the aforementioned state provision) is in effect.530  

FTA is required to monitor state compliance with 
URARPAPA and DOT’s regulations.531 To this end, FTA 
periodically must investigate a grantee’s performance, 
with the grantee being obligated to provide any infor-
mation requested for the purpose of the investigation.532 
If the investigation reveals that a grantee has failed to 
comply with federal (or FTA-approved equivalent state) 
laws and regulations governing the payment of reloca-
tion assistance, property transfer costs, or litigation 
expenses, FTA should withhold further funding from 
the project until the grantee brings itself into compli-
ance.533 If the grantee is in violation of any other laws 
and regulations pertinent to real property acquisition, 
FTA may withhold funding until the situation is recti-
fied.534 In either event, FTA must notify the “lead 
agency” (i.e., DOT acting through FHWA), of its inten-
tion to withhold funds at least 15 days prior to making 
a final determination about whether to do so.535 

A grantee receiving federal funds for real property 
acquisition or other displacement of persons must 
                                                           

525 49 C.F.R. § 24.4(a)(1). 
526 Id. 
527 49 C.F.R. § 24.4(a)(2). 
528 49 C.F.R. § 24.7. Any request for a waiver must be 

examined on a case-by-case basis. 49 C.F.R. § 24.7. 
529 49 C.F.R. § 24.4(a)(3) (2002); 49 C.F.R. § 24.601. 
530 49 C.F.R. § 24.3. 
531 49 C.F.R. § 24.4(b). 
532 49 C.F.R. § 24.603(a). 
533 49 C.F.R. § 24.603(b). Interestingly, this regulation 

specifically uses the word “should,” which implies the federal 
agency retains some measure of discretion about whether to 
withhold payments. The regulation does not offer guidance as 
to when it may be appropriate to continue payments despite a 
violation. 

534 49 C.F.R. § 24.603(b). 
535 Id. 
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maintain records of all such acquisitions and displace-
ments in sufficient detail to show compliance with 
URARPAPA and DOT regulations.536 Additionally, a 
grantee must submit a report of its real property acqui-
sition and displacement activities if FTA so requests.537 

2. The Appraisal Process 

a. Content of Appraisals 
Before an attempt is made to acquire real property, 

whether by negotiation with a property owner or an 
action under eminent domain, the grantee interested in 
acquiring the property must obtain an appraisal of the 
property’s value.538 The format and level of documenta-
tion for an appraisal will depend on the complexity of 
the work required.539 However, an agency must develop 
minimum standards for appraisals “consistent with 
established and commonly accepted appraisal practice” 
for properties that, due to their simplicity or low value, 
would not require the degree of analysis necessary for a 
detailed appraisal.540 A detailed appraisal reflecting 
“nationally recognized appraisal standards, including, 
to the extent appropriate, the Uniform Appraisal Stan-
dards for Federal Land Acquisition” must be prepared 
for all other real property acquisitions.541 Additionally, 

                                                           
536 49 C.F.R. § 24.9(a). These records are to be kept for at 

least 3 years after each displaced person receives the final 
payment to which he or she is entitled under the appropriate 
federal laws and regulations. 49 C.F.R. § 24.9(a). 

537 49 C.F.R. § 24.9(c). However, such a report may not be 
required more frequently than once every 3 years unless the 
FTA shows good cause. 49 C.F.R. § 24.9(c). 

538 49 C.F.R. § 24.102(c)(1). An appraisal is not necessary if 
the owner has approached the agency about the possibility of 
donating the property or where the agency reasonably 
anticipates the fair market value of the property would be 
$2500 or less. 49 C.F.R. § 24.102(c)(2). 

539 49 C.F.R. § 24.103(a). 
540 Id. 
541 Id. A detailed appraisal must at least include: (1) the 

purpose and function of the appraisal, a definition of the prop-
erty being appraised, and a statement of the assumptions and 
limiting conditions affecting the appraisal; (2) an adequate 
description of the physical characteristics of the property being 
appraised (and, in the case of a partial acquisition, an ade-
quate description of the remaining property), a statement of 
the known and observed encumbrances, title information, loca-
tion, zoning, present use, an analysis of highest and best use, 
and at least a 5-year sales history of the property; (3) all rele-
vant and reliable approaches to value consistent with com-
monly accepted professional appraisal practices; (4) a descrip-
tion of comparable sales, including a description of all relevant 
physical, legal, and economic factors such as parties to the 
transaction, source and method of financing, and verification 
by a party involved in the transaction; (5) a statement of the 
value of the real property to be acquired and, for a partial ac-
quisition, a statement of the value of the damages and benefits, 
if any, to the remaining real property; and (6) the effective date 
of valuation, date of appraisal, signature, and certification of 
the appraiser. 49 C.F.R. § 24.103(a)(1) through (6). To the ex-
tent permitted by state law, the appraiser should adjust his or 

if the owner of a “real property improvement” plans to 
remove it prior to acquisition of the property (e.g., an 
above-ground swimming pool, prefabricated tool shed, 
etc.), the amount offered for the property must be dis-
counted by the salvage value of the improvement.542 

b. Appraiser Qualifications 
Agencies (federal or state) are required to establish 

minimum qualifications for appraisers.543 These qualifi-
cations must be consistent with the degree of complex-
ity posed by the appraisal assignment.544 If an agency 
wishes to employ an independent appraiser for a “de-
tailed appraisal,” the appraiser so retained must be 
certified in accordance with Title XI of the Financial 
Institutions Reform, Recovery, and Enforcement Act of 
1989.545 (See Section 5.03.02.01 above for a description 
of what must be included in an appraisal.) An appraiser 
or reviewing appraiser may not have any interest, di-
rect or indirect, in the property to be appraised that 
could in any way conflict with the preparation or review 
of the appraisal.546 Compensation for appraisal work 
must not be predicated upon the value of the prop-
erty.547 

c. Appraisal Reviews 
Any grantee that is making acquisitions of real prop-

erty must have an appraisal review process.548 At a 
minimum, the process must include a qualified review-
ing appraiser who shall examine all appraisals to de-
termine whether each meets applicable appraisal re-
quirements, and return individual appraisal reports for 
corrections or revisions if necessary.549 If the reviewing 
appraiser determines that an appraisal is unsatisfac-
tory, and it is not practical to obtain an additional ap-
praisal, then the reviewing appraiser may “develop ap-
praisal documentation” to support an approved or 
recommended valuation.550 The reviewing appraiser’s 
certification of the recommended or approved value of 
the property must be set forth in a signed statement 

                                                                                              
her findings to avoid any reflection of the property’s likely ac-
quisition upon its value, other than that due to physical dete-
rioration within reasonable control of the owner. 49 C.F.R. § 
24.103(b). 

542 49 C.F.R. § 24.103(c). 
543 49 C.F.R. § 24.103(d)(1). 
544 Id. The regulation does not prescribe exact 

qualifications, but it does recommend examining “experience, 
education, [and] training.” 49 C.F.R. § 24.103(d)(1). 

545 49 C.F.R. § 24.103(d)(2). The Financial Institutions 
Reform, Recovery, and Enforcement Act of 1989 is codified at 
12 U.S.C. §§ 3331 et seq.. 

546 49 C.F.R. § 24.103(e).  
547 Id. An appraiser may not act as a negotiator for the 

acquisition of any property that he or she has done appraisal 
work on, except where the property is valued at $2500 or less 
and the grantee so approves. 49 C.F.R. § 24.103(e). 

548 49 C.F.R. § 24.104. 
549 49 C.F.R. § 24.104(a). 
550 49 C.F.R. § 24.104(b). 



 

 

5-41

that identifies the appraisal reports used and explains 
the basis for the certification.551 Damages or benefits to 
any remaining property must also be identified in the 
certification.552 If a significant amount of time has 
passed since the initial appraisal, the grantee must 
obtain a new appraisal of the property.553 

3. The Real Property Acquisition Process 
A grantee that plans on acquiring real property is 

subject to a wide range of obligations under 
URARPAPA and DOT’s regulations for the purpose of 
protecting property owners and tenants’ interests and 
rights.554 The obligations discussed below apply to al-
most any acquisition of real property for projects where 
there is federal financial assistance in any part.555 The 
only circumstances where these obligations do not apply 
are those where: 

 
1. The transaction is voluntary;556 
2. The grantee making the acquisition lacks eminent 

domain power;557 
3. The property is to be acquired from a government 

entity and the grantee making the acquisition cannot 
condemn property of that sort;558 or 

4. The property is to be acquired by a cooperative 
from a party who, as a condition of membership in the 
cooperative, has agreed to provide needed real property 
without charge.559 

 
Aside from the acquisition of fee simple interests in 

land, these obligations also apply where the grantee is 
seeking to acquire fee title subject to a life estate,  

                                                           
551 49 C.F.R. § 24.104(c). 
552 Id. 
553 49 C.F.R. § 24.102(g). The regulation does not define how 

great a delay is necessary to reach the level of “significant.” 
554 49 C.F.R. § 24.1. 
555 49 C.F.R. § 24.101(a). 
556 For a transaction to be considered voluntary it must 

meet all of the following requirements: (1) no specific site or 
property needs to be acquired; (2) the property to be acquired is 
not part of an intended, planned, or designated project area 
where all or substantially all of the property within the area is 
to be acquired within specific time limits; (3) the agency will 
not acquire the property in the event negotiations fail to result 
in an amicable agreement and the owner is informed of such in 
writing; and (4) the agency informs the owner of what it 
believes to be the fair market value of the property. 49 C.F.R.  
§ 24.101(a)(1)(i) through (iv). 

557 The agency must unambiguously notify the owner of its 
lack of eminent domain power before making an offer for the 
property and also inform the owner of what it believes to be the 
fair market value of the property. 49 C.F.R.  
§ 24.101(a)(2)(i) and (ii). 

558 See, e.g., TEX. LOCAL GOV’T CODE § 251.001 (2013), which 
gives counties eminent domain power over all public lands 
except those serving as cemeteries. 

559 49 C.F.R. § 24.101(a)(1) through (4). 

acquire a lease of 50 years or more (including options), 
or acquire a permanent easement.560 

A grantee must make every reasonable effort to ac-
quire real property by negotiation.561 But before those 
negotiations may commence, the grantee is obligated to 
undertake a number of preliminary tasks. As soon as is 
feasible, the grantee must notify the owner of its inter-
est in acquiring the property, the grantee’s need to se-
cure an appraisal of the property, and the basic protec-
tions given the owner under URARPAPA and DOT’s 
own regulations.562 Following the appraisal process 
(discussed above), the grantee must establish an 
amount, not less than the appraisal value, that it be-
lieves is the just compensation for the property, and 
promptly deliver to the owner a written offer for the 
property on those price terms.563 The grantee must 
make reasonable efforts to contact the owner or the 
owner’s agent and discuss its offer for the property, 
along with its acquisition policies and procedures.564 
Following the grantee’s overtures, the owner shall be 
given reasonable opportunity to consider the offer and 
to present information for the purpose of suggesting the 
modification of the grantee’s offer.565 If that information 
is compelling, a material change in the condition of the 
property has occurred, or a significant amount of time 
has passed since the initial appraisal, the grantee is 
obligated to have the original appraisal updated or a 
new one prepared.566 If a meaningful change in the fair 
market value is found, the grantee must promptly rees-
tablish the amount of just compensation and submit a 
modified offer to the owner in writing.567 

The purchase price for the property may exceed the 
amount determined as being just compensation when 
reasonable efforts to negotiate an agreement at that 
amount have failed and an authorized official of the 
grantee certifies the greater settlement as being “rea-
sonable, prudent, and in the public interest.”568 A writ-
ten justification must be prepared that indicates the 
available information that supports such a settle-

                                                           
560 49 C.F.R. § 24.101(b). 
561 49 C.F.R. § 24.102(a). 
562 49 C.F.R. § 24.102(b). 
563 49 C.F.R. § 24.102(d). Along with the offer, the agency 

must provide the owner a written statement giving the basis of 
the offer for just compensation, which must include: (1) a 
statement of the amount offered, and in the case of a partial 
acquisition, the compensation for damages, if any, to the 
remaining property; (2) a description and location 
identification of the real property and the interest in the real 
property to be acquired; and (3) an identification of the 
buildings, structures, and other improvements that are 
considered to be part of the real property for which the offer of 
just compensation is made. 49 C.F.R. §§ 24.102(e)(1) through 
(3). 

564 49 C.F.R. § 24.102(f). 
565 Id. 
566 49 C.F.R. § 24.102(g). 
567 Id. 
568 49 C.F.R. § 24.102(i). 
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ment.569 If the acquisition of part of the property would 
result in the owner holding “an uneconomic remnant,” 
the grantee shall offer to acquire that remnant as 
well.570 The grantee may agree to permit a former 
owner or tenant to remain on the property following its 
acquisition with the understanding that the grantee 
may terminate the leasehold on short notice and that 
rent will be charged at the fair market rate for such 
occupancy.571 

Special provisions govern the acquisition of property 
that includes tenant-owned improvements. A grantee 
must offer to acquire at least an equal interest in all 
buildings, structures, or other improvements on any 
property to be acquired, and this shall include any im-
provement a tenant has made where it has the right or 
obligation to remove the improvement at the expiration 
of its lease term.572 Just compensation for a tenant-
owned improvement is calculated as the amount by 
which the improvement contributes to the fair market 
value of the whole property or its salvage value, which-
ever is greater.573 However, no payment may be made to 
a tenant-owner for any improvement unless: 

 
1. The tenant-owner transfers to the grantee its en-

tire interest in the improvement; 
2. The owner of the property where the improvement 

is located disclaims its interest; and 
3. The payment would not result in the duplication 

of any compensation otherwise authorized by law.574 
Aside from just compensation for the property itself, 

an owner is entitled to other sorts of reimbursements 
under URARPAPA and DOT’s guidelines as well. An 
owner must be reimbursed for all reasonable costs nec-
essarily incurred for recording fees and other similar 
expenses incidental to conveying the property to the 
agency,575 penalty costs for prepayment of preexisting 
recorded mortgages, and the pro rata share of any pre-
paid property taxes for the period after the grantee ob-
tains title or takes effective possession of the property, 
whichever is earlier.576 When feasible, the grantee shall 
pay these costs directly so as to spare the owner from 
having to pay them and then seek reimbursement from 
the grantee.577 An owner is also entitled to reimburse-
ment for any reasonable expenses (e.g. attorney’s fees, 
appraisal fees, etc.) incurred as a result of a condemna-
tion action, but only if: 

 

                                                           
569 Id. 
570 49 C.F.R. § 24.102(k). 
571 49 C.F.R. § 24.102(m). 
572 49 C.F.R. § 24.105(a). 
573 49 C.F.R. § 24.105(c). 
574 49 C.F.R. § 24.105(d)(1) through (3). 
575 This does not include costs solely required for perfecting 

the owner’s title to the property prior to transfer. 49 C.F.R.  
§ 24.106(a)(1). 

576 49 C.F.R. § 24.106(a)(1) through (3). 
577 49 C.F.R. § 24.106(b). 

1. The final judgment of the court is that the grantee 
cannot acquire the property via condemnation; 

2. The condemnation proceeding is abandoned by the 
grantee other than under an agreed-upon settlement; or 

3. The court renders a judgment in favor of the 
owner in an inverse condemnation proceeding or the 
grantee effects a settlement of such proceeding.578 

 
A grantee is prohibited from advancing the date of 

condemnation, delaying negotiations, or otherwise un-
dertaking any coercive actions calculated to induce an 
agreement on the terms for acquiring the property.579 
Furthermore, before requiring the owner to surrender 
possession of the property, the grantee must pay the 
owner the agreed purchase price or, in the event of a 
condemnation action, deposit with the court an amount 
not less than the grantee’s determination of fair market 
value or the court’s award of compensation.580 Grantees 
are barred from intentionally creating circumstances 
that would give rise to an inverse condemnation pro-
ceeding.581 If a grantee wishes to use eminent domain to 
acquire property, it must institute formal condemnation 
proceedings.582 

4. The Relocation Process 
Before a grantee acquires real property, it must as-

sess whether that planned acquisition will result in the 
displacement of any persons (including both residential 
and business displacement).583 A person is “displaced” 
when he or she moves from a piece of real property or 
removes his or her personal property from a piece of 
real property as a direct result of: 

 
1. A written notice of intent to acquire, the initia-

tions of negotiations for, or the acquisition of, the real 
property in whole or in part for a federally-funded pro-
ject; 

2. The rehabilitation or demolition of the real prop-
erty for the purposes of a federally-funded project; or 

3. A written notice of intent to acquire, or the acqui-
sition, rehabilitation or demolition of, in whole or in 
part, other real property on which the person conducts 
a business or farm operation, for a federally-funded 
project.584 

                                                           
578 49 C.F.R. § 24.107(a) through (c). 
579 49 C.F.R. § 24.102(h). 
580 49 C.F.R. § 24.102(j). 
581 49 C.F.R. § 24.102(l). 
582 Id. 
583 This planning procedure should be done in “such a 

manner that the problems associated with the displacement of 
individuals, families, businesses, farms, and non-profit 
organizations are recognized and solutions are developed to 
minimize the adverse impacts of displacement.” 49 C.F.R.  
§ 24.205(a). See 49 C.F.R. § 24.205(a) and (b) for more on the 
recommended contents of such a plan and financing for 
planning. 

584 49 C.F.R. § 24.2. See definition of “displaced person.” 
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However, there are many exceptions to this general 
category of displaced persons, which may reduce or 
even eliminate the possible amount of compensation a 
person may receive.585 

A “relocation assistance advisory program” must be 
established to deal with any anticipated displaced per-
sons.586 The advisory program must include such facili-
ties and services as are appropriate or necessary to 
render many possible forms of assistance.587 This assis-
tance must include, but is not limited to: 

 
1. A determination of the relocation needs and pref-

erences of each person to be displaced, including a per-
sonal interview with each person; 

2. Providing current and continuing information on 
the availability, purchase prices, and rental costs of 
comparable replacement dwellings; and 

3. Providing current and continuing information of 
the availability, purchase prices, and rental costs of 
suitable commercial and farm properties and locations, 
along with assistance in establishing a business or farm 
in a suitable replacement location.588 

 
The relocation program shall be coordinated with 

project work and “other displacement-causing activi-
ties” to minimize duplication of functions and to ensure 
that displaced persons receive consistent treatment.589 

As soon as feasible, the grantee must furnish a  
person scheduled to be displaced with a general written 
description of the grantee’s relocation program.590 Eligi-

                                                           
585 These exceptions include, but are not limited to: (1) a 

person who moves before the initiation of negotiations, unless 
the agency determines that the person was displaced as a 
direct result of the project; (2) a person who enters into 
occupancy of the property only after the date of its acquisition 
for the project; (3) a person who has occupied the property for 
the purpose of obtaining assistance under URARPAPA; (4) a 
person whom the agency determines has not been displaced as 
a direct result of a partial acquisition; (5) a person who is 
determined to be in unlawful occupancy prior to the initiation 
of negotiations or who has been evicted for cause; or (6) a 
person who is not lawfully present in the U.S. and who has 
been determined to be otherwise ineligible for relocation 
benefits. 49 C.F.R. § 24.2. See definition for “persons not 
displaced,” which also includes a number of more exotic 
categories of nondisplaced persons. 

586 49 C.F.R. § 24.205(c)(1). 
587 49 C.F.R. § 24.205(c)(2). 
588 49 C.F.R. § 24.205(c)(2)(i) through (iii).  
589 49 C.F.R. § 24.205(d). 
590 49 C.F.R. § 24.203(a). The written description must, at 

minimum, do the following: (1) inform the person that he or she 
may be displaced for the project and explain the relocation 
payment for which the person may be eligible; (2) inform the 
person that he or she will be given reasonable relocation 
advisory services; (3) describe the conditions of eligibility and 
the procedures for obtaining the relocation payment; (4) inform 
the person that he or she will be given at least 90 days notice 
before being displaced and that the displacement will not occur 
unless at least one comparable replacement dwelling has been 
made available; (5) inform the person that anyone who is an 

bility for relocation assistance begins on the same date 
as the initiation of negotiations for the property; the 
grantee must promptly notify occupants in writing of 
that change in status.591 No lawful occupant may be 
required to move unless he or she has received at least 
90 days advance written notice of the earliest date by 
which he or she may be required to move.592 In the 
event that the 90-day notice is issued before a compara-
ble replacement dwelling is available, the notice must 
state clearly that the occupant will not have to move 
earlier than 90 days after such a dwelling comes avail-
able.593 However, an occupant may be required to move 
on less than 90 days written notice if the grantee de-
termines that such a notice is impracticable.594 

Ordinarily, a person to be displaced from a residen-
tial dwelling cannot be compelled to vacate the property 
unless at least one comparable replacement dwelling 
has been made available.595 Where possible, three or 
more comparable replacement dwellings should be 
made available for the occupant’s selection.596 However, 

                                                                                              
alien not lawfully present in the U.S. is ineligible for relocation 
advisory services and payments unless such ineligibility would 
result in exceptional and extremely unusual hardship to a 
qualifying spouse, parent, or child; and (6) describe the 
person’s right to appeal the agency’s determination as to a 
person’s application for assistance under URARPAPA and 
DOT’s regulations. 49 C.F.R. § 24.203(a)(1) through (5). As the 
regulation states that the grantee “shall” provide a description 
of the relocation program to people scheduled to be displaced, 
the grantee must provide copies of the description even if those 
potentially displaced have not requested relocation assistance. 

591 49 C.F.R. § 24.203(b). 
592 49 C.F.R. § 24.203(c)(1). The notice must either give a 

specific date as the earliest date by which the occupant may be 
required to move, or indicate that the occupant will receive a 
further notice, giving at least 30 days advance warning, of the 
specific date by which the occupant must depart the property. 
49 C.F.R. § 24.203(c)(3). 

593 49 C.F.R. § 24.203(c)(3). 
594 49 C.F.R. § 24.203(c)(4). The agency is required to keep a 

copy of its determinations in the applicable case file. 
595 49 C.F.R. § 24.204(a). A “comparable replacement 

dwelling” is one that is: (1) decent, safe, and sanitary; (2) 
functionally equivalent to the original dwelling; (3) adequate in 
size to accommodate the occupants; (4) in an area not subject to 
unreasonably adverse environmental conditions; (5) in a 
location generally not less desirable than the location of the 
original dwelling with respect to public utilities or commercial 
and public facilities, and that is reasonably accessible to the 
person’s place of employment; (6) on a site that is typical in 
size for residential development with normal site 
improvements, including customary landscaping but not 
necessarily special improvements (such as swimming pools or 
gazebos); (7) currently available to the displaced person on the 
private market (unless the person was receiving government 
housing assistance, in which case it may so reflect that 
assistance); and (8) within the financial means of the displaced 
person. 49 C.F.R. § 24.2. See definition for “comparable 
replacement dwelling.” 

596 Id. A comparable replacement dwelling is considered to 
have been made available when: (1) the person to be displaced 
has been informed of its location; (2) the person has had 
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under certain limited circumstances FTA (or in the case 
of “flexed funds,” FHWA) may grant a waiver to the 
requirement that a comparable dwelling be made avail-
able before a person is obligated to move from a prop-
erty.597 Where a waiver is granted, the grantee must 
“take whatever steps are necessary” to relocate the per-
son to a “decent, safe and sanitary dwelling,” including 
paying for reasonable moving expenses and increases in 
rent or utilities incurred as part of the relocation, and 
make available a comparable replacement dwelling as 
soon as it is feasible.598 

Once a person has become eligible for relocation as-
sistance, he or she must file a claim for assistance with 
such supporting documentation as may be reasonably 
required to demonstrate expenses occurred for the pur-
poses of relocating.599 A displaced person must also 
demonstrate that he or she is a U.S. citizen, an alien 
lawfully present in the United States, or, in the case of 
a corporation, authorized to conduct business within 
the United States.600 The grantee is obligated to provide 
reasonable assistance to displaced persons in complet-
ing and filing a claim.601 Payments may be made in ad-
vance of receiving all supporting documents if the dis-
placed person can demonstrate the need for such a 
payment to avoid hardship; however, the grantee must 
impose safeguards to ensure that the payment is used 
for a proper purpose.602 If there were multiple occupants 
in the original dwelling who relocated to different 
dwellings, the grantee must determine whether they 
had formed a single household in the original dwelling 

                                                                                              
sufficient time to negotiate and enter into a purchase 
agreement or lease for the property; and (3) the person is 
assured of receiving the relocation assistance and acquisition 
payment in sufficient time to complete the purchase or lease of 
the property. 49 C.F.R. § 24.204(a)(1) through (3). 

597 The available circumstances are: (1) a major disaster as 
defined in § 102(c) of the Disaster Relief Act of 1974; (2) a 
presidentially declared national emergency; or (3) any other 
emergency that requires immediate evacuation of the property, 
such as when continued occupancy would constitute a 
substantial danger to the health or safety of the occupants. 49 
C.F.R. § 24.204(b)(1) through (3). 

598 49 C.F.R. § 24.204(c)(1) through (3). 
599 49 C.F.R. § 24.207(a). All claims must be filed with the 

agency within 18 months after the date of displacement, if 
tenants, or, if owners, the date of displacement or the date of 
the final acquisition payment, whichever is later. The agency 
may waive this deadline for good cause. 49 C.F.R.  
§ 24.207(d)(1) and (2). 

600 49 C.F.R. § 24.208(a)(1) through (4). See 49 C.F.R.  
§ 24.208 (2002) for further details on how citizenship and legal 
residency may be certified and verified, and how to deal with 
relocation assistance for illegal aliens. 

601 49 C.F.R. § 24.207(a). Claims shall be reviewed in an 
expeditious manner and payment shall be made as soon as is 
feasible following receipt of sufficient supporting 
documentation. 49 C.F.R. § 24.207(b). 

602 49 C.F.R. § 24.207(c). Advance relocation payments are 
to be deducted from the total of the final relocation amount to 
be paid. 49 C.F.R. § 24.207(f). 

and allocate relocation assistance accordingly.603 Where 
the grantee disapproves all or part of a claim for pay-
ment, or refuses to even consider one, it is required to 
promptly notify the claimant in writing, including the 
basis for its determination and the procedures for ap-
pealing that decision.604 

A variety of different payment schemes for relocation 
are based on the nature of the displacement, either 
residential or “nonresidential” (i.e. businesses, farms, 
and nonprofit organizations). For residential moves, the 
displaced person has a choice of receiving a fixed pay-
ment605 or a payment for any reasonable and necessary 
moving expenses as determined by the agency.606 Resi-
dential displaced persons receive different payments for 
housing based on the length and nature of their resi-
dency on the original property.607 A similar choice be-
tween fixed payments608 and reasonable and necessary 
expenses609 confronts nonresidential displaced persons, 
but such persons can further qualify to receive reason-
able and necessary “reestablishment expenses.”610 Fi-
nally, special rules for compensation exist where the 

                                                           
603 49 C.F.R. § 24.207(e). If the occupants originally formed 

a single household, each person must receive a prorated share 
of the reasonable relocation payment that would have been 
made to a single household. If the occupants originally 
constituted multiple households, then each such groups are 
entitled to separate relocation payments. 49 C.F.R.  
§ 24.207(e). 

604 49 C.F.R. § 24.207(g). 
605 49 C.F.R. § 24.302. The amount of the fixed payment is 

to be determined based on a schedule prepared by the Federal 
Highway Administration. 

606 49 C.F.R. § 24.301. This includes, but is not limited to: 
(1) transportation for a distance of 50 miles or less; (2) storage 
of personal property for 12 months or less; and (3) insurance 
for the replacement value of personal property moved. 49 
C.F.R. § 24.301(a), (d), and (e). See 49 C.F.R. § 24.301 for a 
further list of ordinarily permissible expenses and 49 C.F.R.  
§ 24.305 for a list of expenses usually not covered by relocation 
payments. 

607 The categories are homeowners with 180 days or more of 
occupancy prior to initiation of negotiations (49 C.F.R.  
§ 24.401), tenants and homeowners with 90 days or more of 
occupancy prior to initiation of negotiations (49 C.F.R.  
§ 24.402), and tenants and homeowners with less than 90 days 
of occupancy prior to initiation of negotiations (no housing 
payments beyond the acquisition amount provided for under 49 
C.F.R. §§ 24.101 and 24.102). Mobile home owners and 
occupants receive special consideration. 49 C.F.R. §§ 24.501 et 
seq. 

608 49 C.F.R. § 24.306. 
609 49 C.F.R. § 24.303. 
610 49 C.F.R. § 24.304. Reestablishment expenses include, 

but are not limited to: (1) repairs or improvements to the 
replacement real property as required by federal, state, or local 
law; (2) advertisement of replacement location; and (3) 
estimated increased costs of operation for the first 2 years of 
operation at the replacement site. 49 C.F.R. § 24.304(a)(1), (8), 
and (10). See 49 C.F.R. § 24.304(a) and (b) for a more complete 
list of permissible and impermissible reestablishment 
expenses. 
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grantee is displacing a utility’s facilities in such a man-
ner as to create “extraordinary expenses” for the util-
ity.611 

5. Nondiscrimination in Housing 
The implementation of any real property acquisition 

and relocation plan must be in accordance with a wide 
variety of civil rights legislation and executive orders.612 
Of particular significance, however, are 42 U.S.C. § 
3608 and Executive Order 12892 of January 20, 1994, 
as these impose affirmative duties to combat discrimi-
nation on DOT, its agencies, and recipients of federal 
funds. The former mandates: “All executive depart-
ments and agencies shall administer their programs 
and activities relating to housing and urban develop-
ment…in a manner affirmatively to further the pur-
poses of [the Fair Housing Act] and shall cooperate with 
the Secretary [of Housing and Urban Development] to 
further such purposes.”613 

Executive Order 12892 builds significantly upon this 
base. It begins by explaining that the term “programs 
and activities” includes not only those operated directly 
by the federal government, but all grants, loans, and 
contracts made by the federal government, as well as 
all exercise of regulatory responsibility.614 This includes 
FTA grants of federal financial assistance, including 
interstate substitution funds.615 In addition to carrying 
out the actions specifically delineated in 42 U.S.C. § 
3608, the head of each executive agency must take ap-
propriate steps to require that all persons and entities 
“who are applicants for, or participants in, or who are 
supervised or regulated under” the prescribed forms of 
agency programs must comply with the terms of the 
order.616 If the agency receives a complaint alleging a 
violation of the Fair Housing Act, or otherwise obtains 
information that suggests that a violation has occurred, 
it must forward that complaint or information to the 
Secretary of Housing and Urban Development for in-
vestigation.617 Where the complaint or information “in-
dicate a possible pattern or practice of discrimination in 

                                                           
611 49 C.F.R. § 24.307. “Extraordinary expenses” are those 

that, in the determination of the agency, are not routine or 
predictable expense relating to the utility’s occupancy of rights-
of-way and are not ordinarily budgeted as operating expenses. 
49 C.F.R. § 24.307(b). 

612 49 C.F.R. § 24.8. This includes § 1 of the Civil Rights Act 
of 1866, Title VI of the Civil Rights Act of 1964, Title VIII of 
the Civil Rights Act of 1968, the Age Discrimination Act of 
1975, Executive Order 11063—Equal Opportunity and 
Housing, and Executive Order 12259—Leadership and 
Coordination of Fair Housing in Federal Programs. 

613 42 U.S.C. § 3608(d). 
614 Exec. Order No. 12892 § 1-102, 59 Fed. Reg. 2939 (Jan. 

20, 1994). 
615 FTA MA § 21.b. 
616 Exec. Order No. 12892 § 2-203. 
617 Exec. Order No. 12892 § 2-204. 

violation of the Act,” the agency must also forward it to 
the U.S. Attorney General.618 

The order requires the head of each executive agency 
to cooperate and provide requested information to any 
other agency that is investigating possible violations of 
the Fair Housing Act.619 If an executive agency con-
cludes that any person or entity, including state or local 
government agencies, within the scope of its authority 
has not complied with the terms of the order, or any 
other regulation or procedure adopted pursuant to the 
order, the executive agency must first attempt to re-
solve the violation by “informal means.”620 However, the 
agency is under no obligation to attempt an informal 
resolution if another executive agency has already at-
tempted such a resolution with the same person or en-
tity and been rebuffed.621 If informal resolution fails or 
is discarded as an option, the executive agency must 
impose sanctions, but may choose which of those sanc-
tions is appropriate,622 including: 

 
1. Cancellation or termination of agreements or con-

tracts; 
2. Refusal to extend any further aid under any pro-

gram or activity within the scope of the order until it is 
satisfied that the person or entity will bring itself into 
compliance; 

3. Refusal to grant supervisory or regulatory ap-
proval to such a person or entity under any program or 
activity within the scope of the order or revoke any such 
approval if already given; and 

4. Any other action that “may be appropriate under 
law.”623 

 
The sanctions imposed by the executive agency in re-

sponse to findings of violations of the order must be 
reported to the Secretary of Housing and Urban Devel-
opment and, where appropriate, the Attorney General, 
in a timely manner.624 

Finally, the order directs the heads of executive 
agencies to consider imposing sanctions against any 
person or entity against which another executive 
agency has imposed sanctions under the terms of the 
order.625 The heads of executive agencies should also 
consider imposing sanctions against a person or entity 
that is subject to an ongoing investigation by either the 
Secretary of Housing and Urban Development or the 
Attorney General.626 

                                                           
618 Id. 
619 Exec. Order No. 12892.  
620 Id. “Informal means” include “conference, conciliation, 

and persuasion.” 
621 Id. 
622 Id. 
623 Exec. Order No. 12892 § 5-502(a) through (d). 
624 Exec. Order No. 12892 § 5-505, 59. 
625 Exec. Order No. 12892 § 5-504, 59. 
626 Id. 
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6. Energy Assessments 
In the wake of the energy crises of the 1970s, the 

U.S. federal government briefly became concerned with 
improving energy efficiency in public buildings.627 In 
the realm of transportation, that led to the enactment of 
a regulation mandating the preparation of an “energy 
assessment” as a condition for FTA (at the time UMTA) 
assistance in the construction or modification of build-
ings.628 An energy assessment consists of an analysis of 
the total energy requirements of a building, at a level of 
detail appropriate for the scale of the proposed con-
struction activity.629 The analysis must consider the 
overall design of the facility or modification, and alter-
native designs thereto, particularly noting the materi-
als and techniques to be used and “special or innova-
tive” conservation measures to be employed.630 
Furthermore, the analysis must also describe the fuel 
requirements for the structure’s environmental systems 
and operations essential to its purpose, project those 
requirements over the life of the facility, and provide an 
estimated cost for the fuel.631 With respect to fuel, the 
analysis must outline opportunities for using an energy 
source other than petroleum or natural gas, with par-
ticular emphasis on the potential for employing renew-
able energy sources.632 

Compliance with the energy assessment requirement 
must be documented as part of the EA or EIS for pro-
jects that are obligated to produce them.633 For all other 
projects, the energy assessment must be sent to FTA 

                                                           
627 The structure of the regulation clearly suggests that at 

one time it was intended to serve as part of a larger regulatory 
regime for energy conservation that never came to pass. While 
49 C.F.R. § 622.30 requires the preparation of an energy 
assessment, it makes no provisions for penalties in the event 
the applicant fails to prepare one. (FTA could possibly withhold 
funding because the application would be incomplete, but the 
regulation does not specifically authorize that.) Furthermore, 
there is no requirement that the applicant follow any of the 
recommendations contained in the analysis; it need merely 
note them and continue on. By comparison, 14 C.F.R. § 
152.607, which is the only other part of the C.F.R. to require an 
energy assessment, orders that “the building design, 
construction, and operation shall incorporate, to the extent 
consistent with good engineering practice, the most cost-
effective energy conservation features identified in the energy 
assessment.” 14 C.F.R. § 152.607. The fact that the term 
“energy assessment” only appears in three C.F.R. parts, 
including 49 C.F.R. § 622.301 and 14 C.F.R. § 152.607 
(discussed above), further indicates its status as an anomaly. 
Removal of the energy assessment requirement or a 
reconfiguration of it into something meaningful would 
doubtless serve to eliminate a time-consuming step of the 
procurement process that is currently of very limited value. 

628 14 C.F.R. § 152.607 and 49 C.F.R. § 622.301. 
629 49 C.F.R. § 622.301(a). 
630 49 C.F.R. § 622.301(a)(1) through (3). 
631 49 C.F.R. § 622.301(a)(4). 
632 49 C.F.R. § 622.301(a)(5)(i) and (ii). 
633 49 C.F.R. § 622.301(b). 

along with the application for assistance.634 Under cer-
tain limited circumstances, FTA may provide financial 
assistance for the purpose of completing the assess-
ment.635  

7. Property Management 
Because of concerns about the possibility of federal 

funds being spent on projects that will be abandoned 
prematurely, the Federal Transit Act imposes certain 
minimum requirements on grantees for the mainte-
nance of equipment and facilities. Under “urbanized 
area formula grants,”636 the Secretary may release a 
grant only if the applicant submits a program of pro-
jects that has gone through a public participation proc-
ess.637 The applicant must also provide certification for 
the grant’s fiscal year that the applicant: 

 
1. Has or will have the legal,638 financial,639 and 

technical capacity640 to carry out the program; 

                                                           
634 Id. 
635 49 C.F.R. § 622.301(c). See OMB Circular No. A-87, Rev. 

2004, for how to determine eligibility for such assistance. 
636 These grants are for capital projects and financing “the 

planning and improvement costs of equipment, facilities, and 
associated capital maintenance items for use in mass 
transportation, including the renovation and improvement of 
historic transportation facilities.” 49 U.S.C. § 5307(b)(1). 

637 See 49 U.S.C. § 5307(c) (2000) for a description of the 
public participation process. 

638 “Legal capacity” is a demonstration by the grant 
applicant that it is authorized and eligible under state or local 
law to receive and use FTA funds. Officials of the applicant 
must have been delegated the appropriate authority under 
state and local law by the governing body of the applicant. For 
the first capital program grant application, an “Opinion of 
Counsel” must be submitted by the applicant. This document 
identifies the legal authority of the applicant, citing relevant 
statutes and describing any pending legislation or litigation 
that may impact the applicant’s legal authority or otherwise 
affect the applicant’s ability to complete the project. 
Subsequent grant applications may be based on the authority 
expressed in the annual certification process. However, if a 
change occurs that may significantly affect the applicant’s 
ability to carry out the project, a new Opinion of Counsel must 
be filed with FTA. Federal Transit Administration Circular 
9300.1B ch. II.a (2008). 

639 “Financial capacity” refers to the applicant’s ability to 
match and manage FTA funds, cover cost overruns and 
operating deficits, and to maintain and operate federally-
funded property and equipment. The sources of local and state 
contributions must be identified and assurances made that 
adequate funds are available from those sources. The 
statement of financial capacity must reflect two items: 
financial condition and financial capability. Financial condition 
includes historical trends and present experience in financial 
factors affecting the applicant’s ability to operate and maintain 
its transit system at the current level of service. Financial 
capability concerns the sufficiency of the applicant’s funding 
sources to meet any future operating deficits and capital costs, 
as well as the reliability of those sources. After an applicant’s 
first grant procedure, financial capacity will be determined 
during its annual OMB Circular A-133 audit. FTA Circular 
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2. Has or will have satisfactory continuing control641 
over the use of the equipment and facilities; and 

3. Will maintain642 the equipment and facilities.643 
 
Substantially similar restrictions apply for ordinary 

capital investment grants and loans as well.644 Except 

                                                                                              
9300.1B, ch. II.9.b. See Federal Transit Administration 
Circular 7008.1A (2002) for a detailed discussion of how to 
determine financial capacity. 

640 “Technical capacity” concerns the ability of the applicant 
to properly execute and manage federal grants. The FTA 
generally relies on its own past experience with the applicant, 
but where an applicant is seeking a capital grant for the first 
time, the applicant must demonstrate that it is able to 
complete the project in accordance with all relevant laws and 
regulation. All applicants must include a “proposed project 
milestone schedule” and certify that its procurement system is 
in compliance with all applicable federal laws, regulations, 
executive orders, and FTA Circular 9300.1B, ch. II.9.c. 

641 The FTA generally relies on its past experience with the 
grant applicant when making this determination. The grant 
applicant may include brief descriptions or references to 
documents supporting its capability to maintain adequate 
control of the property to be acquired. Evidence of such control 
may be shown through property inventory records, excess real 
property utilization plans, procurement manuals, financial 
reports, and related documents. If the applicant has previously 
received grants for capital projects, satisfactory continuing 
control may be demonstrated through biennial inventories of 
real property to ensure that the property continues to be 
needed for the purposes specified in the initial grants. FTA 
Circular 5010.1D (2008). 

642 Grantees must maintain equipment and facilities 
obtained with federal funds in good operating order. 
Maintenance plans are required to be documented, and the 
grantee must have a system for recording and enforcing 
warranty claims. A first-time grant applicant should provide 
sufficient information to enable the FTA to determine whether 
the applicant will exercise satisfactory continuing control over 
equipment and facilities and that the applicant has an 
adequate maintenance plan. If a recent performance review of 
the applicant has been made under the Urbanized Area 
Formula Program, information from that review may be 
sufficient to make the necessary findings without further 
documentation. Id. 

643 49 U.S.C. § 5307(d)(1)(A) to (C) (2001). 
644 Funds released under these programs may be used for: 

(1) capital projects for new fixed guideway systems, and 
extensions to such existing systems, including the acquisition 
of real property, the initial acquisition of rolling stock for the 
system, alternatives analysis related to the development of the 
system, and the acquisition of rights-of-way and relocation, for 
fixed guideway corridor development for projects in the 
advance stage of alternatives analysis or preliminary 
engineering; (2) capital projects, including property and 
improvements other than highways and fixed guideway 
facilities, needed for an efficient and coordinated mass 
transportation system; (3) the capital costs of coordinating 
mass transportation with other transportation; (4) the 
introduction of new technology, through innovative and 
improved products, into mass transportation; (5) capital 
projects to modernize existing fixed guideway systems; (6) 
capital projects to replace, rehabilitate, and purchase buses 

as otherwise provided,645 the Secretary may only release 
funds in those instances where it has been determined 
the applicant “has or will have the legal, financial, and 
technical capacity to carry out the project, satisfactory 
continuing control over the use of equipment or facili-
ties, and the capability to maintain the equipment or 
facilities,” along with the will to so maintain them.646 

8. Flood Insurance 
In 1968, Congress adopted the National Flood Insur-

ance Program (NFIP) for the purpose of reducing the 
risk of catastrophic loss the public faced from flood-
ing.647 Executive branch agencies are ordinarily barred 
from providing funds for the acquisition of property, or 
construction on previously owned property, that has 
been determined to lie within a “special flood hazard” 
area.648 Yet funds may be made available if the build-
ings, structures, and any personal property are covered 
by flood insurance at least equal to the development 
cost of the project or to the maximum limit of coverage 
permitted by the NFIP for the type of construction con-
cerned, whichever is less, and for the life of the property 
regardless of changes in ownership.649 Under the FTA 

                                                                                              
and related equipment and to construct bus-related facilities; 
(7) mass transportation projects planned, designed, and carried 
out to meet the special needs of elderly individuals and 
individuals with disabilities; and (8) the development of 
corridors to support fixed guideway systems, including 
protecting rights-of-way through acquisition, construction of 
dedicated bus and high occupancy vehicle lanes and park-and-
ride lots, and other nonvehicular capital improvements that 
the Secretary may decide would result in increased mass 
transportation usage in the corridor. 49 U.S.C. § 5309(a)(1). 

645 The exceptions are twofold. First, the Secretary may 
release funds to state or local government authorities for the 
acquisition of interests in real property to be used for mass 
transportation systems as long as there is a reasonable 
expectation that the property is required for mass 
transportation and will be so used within a reasonable amount 
of time. 49 U.S.C. § 5309(b)(1) and (2). Second, the Secretary 
may release funds for a new fixed guideway system, or an 
extension thereto, if it is determined that the project is: (1) 
based on the results of an alternatives analysis and 
preliminary engineering; (2) justified based on a 
comprehensive review of its mobility improvements, 
environmental benefits, cost effectiveness, and operating 
efficiencies; and (3) supported by an acceptable degree of local 
financial commitment, including evidence of stable and 
dependable financing sources to construct, maintain, and 
operate the system or extension. 49 U.S.C. § 5309(e)(1)(A) 
through (C). 

646 49 U.S.C. § 5309(d)(1) and (2). 
647 Charles T. Griffith, The National Flood Insurance 

Program: Unattained Purposes, Liability in Contract, and 
Takings, 35 WM. & MARY L. REV. 727 (1994).  

648 42 U.S.C. § 4012a(a). 
649 42 U.S.C. § 4012a(a). However, if the funds are provided 

through a loan or loan guarantee, the insurance policy must 
only equal the outstanding principal of the loan and need only 
continue until the loan has been repaid in full. 42 U.S.C.  
§ 4012a(a). Loans that are for an original amount of $5000 or 
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MA, a grantee must participate in the NFIP where the 
project or acquisition in question has an insurable value 
of $10,000 or more.650 It is therefore important that the 
grantee ascertain early in the planning process whether 
land under consideration for the project lies on a flood-
plain. 

E. ACQUISITION OF ROLLING STOCK 

1. General Acquisition Rules 
The acquisition of rolling stock largely proceeds in 

the same manner as any other procurement; however, 
there are some notable differences. There are the spe-
cial “Buy America” requirements that apply to rolling 
stock. Furthermore, an unusual statutory exception to 
the basic rules of competitive bidding applies to the 
acquisition of rolling stock.651  

49 U.S.C. § 5326 specifically provides that grantees 
may enter into contracts for rolling stock based on ini-
tial capital costs or “performance, standardization, life 
cycle costs, and other factors” in addition to contracts 
reached through bidding.652 This effectively gives ex-
plicit legal permission for the use of competitive pro-
posals in place of sealed bids. FTA strongly encourages 
grantees to avail themselves of this option if possible.653 
Grantees may wish to obtain a copy of the American 
Public Transportation Association’s (APTA) Standard 
Bus Procurement Guidelines, which contains suggested 
contract terms, warranty conditions, and other informa-
tion designed to assist in formulating an effective 
RFP.654 

                                                                                              
less and that are made for a period of 1 year or less need not 
have flood insurance. 42 U.S.C. § 4012a(c)(2)(A) and (B). State-
owned property need not be federally insured if the Director of 
the NFIP determines it to be covered by a state flood insurance 
program that offers comparable protection to the NFIP. 42 
U.S.C. § 4012a(c)(1). 

650 FTA MA § 20.b.  
651 FTA defines rolling stock as including “buses, vans, cars, 

railcars, locomotives, trolley cars and buses, and ferry boats, as 
well as vehicles used for support services.” 49 C.F.R. § 661.3. 

652 49 U.S.C. § 5326(c)(1) and (2). 
653 MANUAL § 6.3.1.1. 
654 MANUAL § 6.3.1.2. (The Manual incorrectly refers to the 

organization as the American Public Transit Association.) 
Grantees should be aware that not all of the recommendations 
contained in the Standard Bus Procurement Guidelines comply 
with FTA or DOT requirements, so the text should be 
considered strictly advisory. MANUAL § 6.3.1.2. However, 
proper use of the Standard Bus Procurement Guidelines should 
significantly reduce the likelihood of bid protests as the 
guidelines were developed jointly by APTA members and bus 
manufacturers, so they are reflective of most industry 
standards. 

2. Bus Testing 
A further difference between the acquisition of roll-

ing stock, in particular buses,655 and general procure-
ments is the requirement that buses be tested at a spe-
cific federal government facility. In 1987, as part of 
STURAA,656 Congress mandated that federal funds 
could be used to acquire new bus models after Septem-
ber 30, 1989, or significantly alter an existing model,657 
only if those bus models had been tested at a specific 
federal facility.658 Consequently, FTA now requires all 
new or altered bus models to be tested in accordance 
with the bus testing standards below before final accep-
tance of the first vehicle by the grantee.659 

It is the responsibility of the grantee to determine 
whether a vehicle it wishes to acquire is a “new bus 
model.”660 While it is the grantee’s responsibility to de-
termine whether the vehicle falls within the regula-
tion’s scope, it is the responsibility of the vehicle’s 
manufacturer to schedule the testing and transport the 
test vehicle to the testing facility.661 FTA and the manu-

                                                           
655 A bus is a “rubber-tired automotive vehicle used for the 

provision of mass transportation.” 49 C.F.R. § 665.5. 
656 Surface Transportation and Uniform Relocation 

Assistance Act of 1987, Pub. L. No. 100-17, tit. III, § 317(a), 
101 Stat. 132, 233 (1987). 

657 “Each third party contract to acquire a new bus model or 
a bus with significant alterations to an existing model must 
include provisions to assure compliance with applicable 
requirements of 49 U.S.C. Section 5318, as amended by MAP-
21, and FTA regulations, ‘Bus Testing,’ 49 CFR Part 665.” FTA 
Circular 4220.1F, ch. IV.2.e. 

658 49 U.S.C. § 5323(c). Administered by Pennsylvania State 
University’s Pennsylvania Transportation Institute in Altoona, 
the bus testing facility was formerly a training facility for 
railroad personnel. Bus TestingProgram; Reinstatement and 
Modification of Interim Final Rulemaking, 57 Fed. Reg. 33394 
(July 28, 1992); 49 U.S.C. § 5318(a). 

659 49 C.F.R. § 665.7(a). 
660 49 C.F.R. § 665.7(b). The term “new bus model” is 

broader than simply a truly new design, in that it includes all 
bus models that first entered mass transit service in the U.S. 
on October 1, 1988, or later, and bus models that were in 
service prior to that date but that have subsequently 
undergone a “major change in configuration or components.” 49 
C.F.R. § 665.5. A “major change in configuration” is a change 
that may have a significant impact on the handling, stability, 
or structural integrity of the vehicle. 49 C.F.R.  
§ 665.5. A “major change in components” means: (1) for a 
vehicle not manufactured on a mass produced chassis, a 
change in its engine, axle, transmission, suspension, or 
steering components; or (2) for a vehicle that is manufactured 
on a mass produced chassis, a change in the vehicle’s chassis 
from one major design to another. 49 C.F.R. § 665.5. 

661 49 C.F.R. §§ 665.21 and 665.25. Only a single test vehicle 
is required; it must already meet all applicable federal motor 
vehicle safety standards (see 49 C.F.R. §§ 571.1 et seq.), and be 
substantially fabricated and assembled by techniques and 
tooling that will be used in the production of subsequent 
vehicles of that model. 49 C.F.R. § 665.11(a)(1) through (3). 



 

 

5-49

facturer must pay 80 percent and 20 percent of the test-
ing costs, respectively.662 

Once the vehicle is delivered to the testing facility, it 
will be subject to different forms of testing depending 
both on the novelty and the life expectancy of the 
model. If the model has not previously been tested at 
the facility, then it must undergo the full range of tests 
in all categories of inspection.663 

                                                           
662 49 U.S.C. § 5318(d). As a practical matter, the 

manufacturer’s share of the testing cost is passed on to the 
grantee. Thus, when a grantee makes a decision about 
technical specifications, it must assess whether it is willing to 
accept the delay and cost of having a vehicle tested at Altoona 
due to changes in configuration or components that the grantee 
may be interested in. 

663 49 C.F.R. § 665.11(b). The categories of inspection are: 
(1) maintainability; (2) reliability; (3) safety; (4) performance; 
(5) structural integrity; (6) fuel economy; and (7) noise. 
“Maintainability” includes “bus servicing, preventive 
maintenance, inspection and repair.” 49 C.F.R. pt. 665, App. 
A(1). “Reliability” is measured by recording all vehicle 
breakdowns that occur during testing, including repair time, 
and the actions necessary to restore the vehicle to operational 
status. 49 C.F.R. pt. 665, App. A(2). “Safety” is determined by 
the vehicle’s handling and stability during obstacle and lane-
change tests. 49 C.F.R. pt. 665, App. A(3). “Performance” is a 
function of the vehicle’s acceleration and gradeability at seated 
load weight. 49 C.F.R. pt. 665, App. A(4). “Structural integrity” 
is determined by testing the vehicle’s structural strength and 
durability, along with its resistance to physical distortion. 49 
C.F.R. pt. 665, App. A(5). “Fuel economy” is determined by 
measuring miles attained per gallon of fuel expended at seated 
load weight. 49 C.F.R. pt. 665, App. A(6). “Noise” is measured 
from both the interior and exterior of the vehicle. 49 C.F.R. pt. 
665, App. A(7). If the model itself has not been tested 
previously, but uses a mass-produced chassis that has been 
tested at the facility before for use in another model, then the 
new model need only undergo partial testing. 49 C.F.R. § 
665.11(c). “Partial testing” is defined as performing only those 
tests that might yield significantly different data from previous 
tests on the chassis or model. 49 C.F.R. § 665.5. Equally, if the 
model itself has been tested previously, but the manufacturer 
now wishes to have the certified operational life of the model 
extended, partial testing is required. 49 C.F.R. § 665.11(d) and 
(f). If the model has been tested previously, it may be used in 
lower service life categories without further testing. 49 C.F.R. § 
665.11(f). The life expectancy of the model is determined by its 
minimum service life as measured in years or miles. The 
categories are: (1) minimum service life of 12 years or 500,000 
miles; (2) minimum service life of 10 years or 350,000 miles; (3) 
minimum service life of 7 years or 200,000 miles; (4) minimum 
service life of 5 years or 150,000 miles; and (5) minimum 
service life of 4 years or 100,000 miles. 49 C.F.R. § 665.11(e) 
(2003) A manufacturer may choose to terminate testing 
prematurely and will only be assessed the costs of any tests 
performed to the time testing was stopped. 49 C.F.R. § 
665.27(b). The facility’s operator will perform all maintenance 
and repairs on the test vehicle as per the manufacturer’s 
specifications, unless the operator determines that the nature 
of the maintenance or repair would require the manufacturer’s 
assistance. 49 C.F.R. § 665.27(c). In that event, the operator 
must be allowed to supervise the manufacturer’s work. 49 
C.F.R. § 665.27(c). The manufacturer may observe all tests, 
even if it is not permitted to assist. 49 C.F.R. § 665.27(d). 

Once testing is completed, the operator of the facility 
must provide a test report to the manufacturer that 
submitted the bus for inspection.664 The manufacturer 
in turn must provide a copy of the test report to the 
grantee during the procurement process at the stage 
identified by the grantee.665 If a bus model that has 
been tested has subsequently had alterations made to it 
that have not been tested, the manufacturer must no-
tify the grantee of the alteration during the procure-
ment process and describe it, explaining why the altera-
tion was not considered a “major change” within the 
scope of the regulation.666 

F. RAIL LINE, TRACKAGE RIGHTS, AND 
RIGHTS-OF-WAY 

Prior to the ICC Termination Act of 1995, rail com-
mon carriers operating in interstate and foreign com-
merce fell under the jurisdiction of the Interstate Com-
merce Commission (ICC), as they had since the creation 
of this, the nation's first independent agency, in 1887.667 
With ICC's sunset, such jurisdiction, and much of its 
staff, was transferred to the nascent U.S. Surface 
Transportation Board (STB), housed within DOT. 

Agreements between carriers for the transfer of op-
erating authority from one railroad to another, or for 
the joint use of facilities—whether by line sales, leases, 
or trackage use arrangements—required prior review 
and approval by the STB.668 STB also had broad author-
ity to impose such conditions it deemed appropriate as a 
condition of approval of a transfer of operating author-
ity.669 STB also monitored and adjudicated disputes that 
arose under trackage rights or lease arrangements.670 

                                                                                              
Posting an observer at the facility is highly recommended if the 
design is new or represents a very substantial change over an 
earlier design, as the observer (if sufficiently trained) may be 
able to answer questions for the testing staff, thereby reducing 
the amount of time necessary to complete the process. 

664 49 C.F.R. § 665.13(a). 
665 49 C.F.R. § 665.13(b)(1). If the manufacturer uses a test 

report in support of its effort to obtain a contract, it must make 
the report publicly available and notify the facility operator of 
this action. 49 C.F.R. § 665.13(b)(2) and (d). However, the test 
report is the only information or documentation that will be 
made public in connection with models tested at the facility. 49 
C.F.R. § 665.13(e). 

666 49 C.F.R. § 665.13(c). 
667 Paul Stephen Dempsey, The Interstate Commerce 

Commission: The First Century of Economic Regulation, 16 
TRANSP. L. J. 1 (1987). 

668 STB approval under the statutory "public interest" 
standard automatically confers antitrust immunity, as well as 
immunity from other federal and state laws that might 
otherwise be used to block such a transaction. 49 U.S.C.  
§ 11321. 

669 49 U.S.C. § 11324(c). 
670 The statutory requirements for line sales differ 

depending upon whether the annual revenue of the involved 
carriers places them in the categories of Class I ($250 million 
or more), Class II (less than $250 million but more than $20 
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Smaller intercarrier transactions are usually not 
controversial, particularly with respect to leases in 
which both parties will use the track and accept the 
public service obligation. The same is true for trackage 
rights agreements, which allow two carriers to operate 
over a single track. However, STB has no authority to 
compel a railroad to allow another service provider, 
such as a transit operator, to operate over the rail car-
rier's track, though there have been legislative propos-
als to confer such authority to STB from time to time.671 

In 1985, ICC streamlined processing of these trans-
actions by providing for expeditious review under a 
"class exemption"672 for many of these transactions,673 
which may be invoked by filing a 7-day advance notice 
at STB. Any person may challenge a particular transac-
tion by filing a petition to revoke the exemption, though 
such revocations are rare.674 Trackage rights allow one 
railroad to perform local, overhead, or bridge operations 
over the tracks of another carrier that may or may not 
continue to provide service over the same line.675 Leases 
and contracts to operate rail lines by a Class I railroad 
also require STB approval.676  

In 2009, FTA announced the availability of Final 
Guidance on the Application of 49 U.S.C. 5324(c), Rail-
road Corridor Preservation. The guidance explains 

                                                                                              
million) or Class III ($20 million or less). See 49 C.F.R. § 1201 
1-1. 

671 KEVIN SHEYS, STRATEGIES TO FACILITATE ACQUISITION 

AND USE OF RAILROAD RIGHT OF WAY BY TRANSIT PROVIDERS, 
(Transit Cooperative Research Program, Legal Research Digest 
No. 1, Transportation Research Board, 1994.) 

672 49 C.F.R. § 1180.2(d)(7). 
673 49 C.F.R. § 1180.2(d). The class exemption embraces the 

acquisition of nonconnecting lines approved for abandonment; 
the acquisition of nonconnecting lines, where the transaction is 
not part of a series that would lead the railroads to connect 
with each other and does not involve a Class I railroad; 
renewal of leases; joint projects involving the relocation of a 
line of railroad that does not disrupt service to shippers; and 
acquisitions of trackage rights. 

674 Paul Stephen Dempsey & William Mahoney, The U.S. 
Short Line Railroad Phenomenon: The Other Side of the 
Tracks, 21 TRANSP. L.J. 383, 389 (1993). 

675 Bridge trackage rights improve operating efficiency for a 
carrier by providing alternative, shorter, and/or faster routes. 
Local trackage rights may introduce a new competitor. STB 
approval of trackage rights arrangements is required under 
either 49 U.S.C. 11323 (if a Class I carrier), 10902 (if a Class II 
or III carrier), or 10901 (if a noncarrier). See 49 C.F.R. § 1180 
(proposals under § 11323); 49 C.F.R. § 1150 (proposals under § 
10901 or § 10902). 

676 Lines are sometimes leased by a non-operating carrier to 
another carrier willing to assume the common carrier 
obligation of providing service on demand. 49 U.S.C. § 11323. 
See 49 C.F.R. § 1180. (Leases by a noncarrier or by a Class II 
or III railroad are handled as a line acquisition under 49 
U.S.C. § 10901 or § 10902, respectively.) A class exemption 
exists for the renewal of previously approved leases, 49 C.F.R. 
§ 1180.2(d)(4) (1999); STUDY ON INTERSTATE COMMERCE 

COMMISSION REGULATORY RESPONSIBILITIES, INTERSTATE 

COMMERCE COMMISSION (1994). 

FTA's interpretation of the provision in SAFETEA-LU 
allowing the acquisition of preexisting railroad right-of-
way, under certain conditions, before the completion of 
the environmental review for a transit project that 
would use the right-of-way.677  

1. Line Sales to Noncarriers 
A noncarrier, such as a transit operator, must obtain 

authorization from STB in order to acquire or operate 
an existing rail line from a railroad common carrier 
subject to STB's jurisdiction.678 STB may disapprove 
such an application only if it finds the proposal incon-
sistent with the "public convenience and necessity."679 

Since 1980, railroads have sold increasing numbers 
of branch lines to smaller carriers and noncarriers. As a 
consequence, several hundred new shortline and re-
gional railroads have been created.680 Moreover, several 
transit providers have also purchased rail lines without 
becoming common carriers subject to the jurisdiction of 
STB.681 By avoiding railroad common carrier status, 
transit providers avoid subjecting themselves to a 
plethora of STB regulatory requirements.682  

The acquisition of a rail line by a noncarrier enjoys a 
simplified and expedited process.683 Advance notice of 7 
days for each proposed transaction, however, must be 
published in the Federal Register.684 

STB’s general policy has been not to impose labor 
protection provisions on the line transfers to noncarrier 

                                                           
677 The final guidance is available in the U.S. Government’s 

electronic docket site at http://www.regulations.gov under 
docket number FTA–2008–0054 and on the FTA Web site at 
http://www.fta.dot.gov under ‘‘Planning and Environment.’’ 

678 49 U.S.C. § 10901(a)(3) and (4). 49 C.F.R. § 1150. The 
statute has been consistently construed in such a way that line 
acquisitions by existing carriers are governed by § 11343, e.g., 
Railway Labor Exec. Ass'n v. ICC, 930 F.2d 511 (6th Cir. 
1991), and noncarrier line acquisitions are covered by § 10901, 
e.g., People of the State of Illinois v. ICC, 604 F.2d 519, 524–25 
(7th Cir. 1979). The STB adopted a class exemption in 1996 
allowing Class III railroads to acquire and operate additional 
rail lines through a notification process. 49 C.F.R. § 1150.41.  

679 The STB may modify a proposal or condition its ap-
proval. 49 U.S.C. § 10901(c). The purpose of requiring regula-
tory approval for a noncarrier acquisition of an existing line is 
(1) to prevent a carrier from avoiding regulatory review by 
accomplishing indirectly (through a noncarrier affiliate) what 
it could not accomplish directly without regulatory scrutiny, 
and (2) to ensure that the public is not harmed by transfers of 
lines to entities that are not able to provide the needed rail 
service. 

680 See Dempsey & Mahoney, supra note 644, at 383. 
681 SHEYS, supra note 641, at 7–8.  
682 See 49 U.S.C. §§ 10101 et seq.. 
683 Class Exemption for the Acquisition and Operation of 

Rail Lines Under 49 U.S.C. 10901, 1 I.C.C. 2d 810 (1985). 49 
C.F.R. §§ 1150.31 et seq. 49 C.F.R. § 1180.2(d)(2). 

684 49 C.F.R. 1150.32. See Dempsey & Mahoney, supra note 
644, at 383, 389. 

http://www.regulations.gov
http://www.fta.dot.gov
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new entrants.685 However, where the only apparent 
purpose of a proposed sale was to abrogate a collective 
bargaining agreement, the regulatory agency has de-
clined to treat a proposal as a line sale to a noncar-
rier.686 STB has also disapproved efforts to purchase rail 
lines under class exemptions when it found that the 
purchaser intended to scrap the line.687 

2. Financial Assistance Program 
The Staggers Rail Act of 1980 established expedited 

procedures for rail line abandonments.688 But recogniz-
ing that line abandonments might result in the loss of 
valuable access to communities and shippers, and the 
loss of rights-of-way of potential value now or in the 
future, Congress established procedures whereby a "fi-
nancially responsible person" might acquire the line 
either to preserve the service, or bank the right-of-way 
for future rail use.689 A significant number of offers of 
financial assistance to purchase or subsidize rail lines 

                                                           
685 But for a comprehensive criticism of the ICC/STB 

activities in this arena, see William G. Mahoney, The Interstate 
Commerce Commission/Surface Transportation Board as 
Regulator of Labor's Rights and Deregulator of Railroad's 
Obligations: The Contrived Collision of the Interstate 
Commerce Act with the Railway Labor Act, 24 TRANSP. L.J. 241 
(1997). 

686 Sagamore National Corp.—Acquisition and Operating 
Exemption—Lines of Indiana Hi-Rail Corp., STB Finance 
Docket No. 32523, 1994 STB Lexis 219 (1994).  

687 SURFACE TRANSPORTATION BOARD, 1996/1997 ANNUAL 

REPORT (1998).  
688 See Note, Proposed Regulatory Reform in the Area of 

Railroad Abandonment, 11 TRANSP. L.J. 213 (1979); Note, The 
Staggers Rail Act of 1980: Authority to Compete With Ability to 
Compete, 12 TRANSP. L.J. 301 (1982). The STB must determine 
whether "the public convenience and necessity require or per-
mit a proposed abandonment or discontinuance. In applying 
this standard, the STB weighs the financial interests of the 
individual railroad, the service and development needs of local 
shippers and communities, and the public interest in maintain-
ing a healthy, adequate interstate rail network. The STB must 
also evaluate whether the discontinuance or abandonment will 
have “a serious adverse impact on rural and community devel-
opment.” See generally, Paul Dempsey, Entry Control Under 
the Interstate Commerce Act: A Comparative Analysis of the 
Statutory Criteria Governing Entry in Transportation, 13 
WAKE FOREST L. REV. 729 (1977). 

689 When a rail line is approved for abandonment, any 
person may offer to purchase or subsidize that line to permit 
continued rail service. 49 U.S.C. § 10905. 49 C.F.R. § 1152.27. 
The STB's financial assistance program is available to all rail 
lines authorized for abandonment. Exemption of Rail Line 
Abandonments or Discontinuance—Offers of Financial 
Assistance, 4 I.C.C. 2d 164, 169 (1987) (applying the financial 
assistance procedures to abandonments authorized by 
exemption under Section 10505 as well as those approved 
under Section 10903). 

are filed each year.690 Many transit organizations have 
been among the purchasers.691 

The Financial Assistance Program is designed to en-
able immediate and uninterrupted continuation of rail 
service on lines that otherwise would be abandoned and 
the right-of-way lost.692 Statutory deadlines, however, 
limit the time that a railroad can be required to con-
tinue losing money from operating a line while a pur-
chase or subsidy agreement is being negotiated.693 

Whenever an application for abandonment is filed, a 
notice must be published in the Federal Register within 
20 days.694 Within 10 days of the decision or 120 days of 
the application, whichever comes sooner, any person 
may offer to purchase or subsidize that line to permit 
continued rail service.695 If an offeror is found to be fi-
nancially responsible696 and the offer both reasonable 
(i.e., it is likely the assistance proposed would cover the 
difference between revenues attributable to the line and 
the avoidable cost of providing the service, plus a rea-
sonable profit, or the acquisition cost of the line), and 
bona fide, STB must postpone the abandonment author-
ity to allow the parties to negotiate.697 If the parties fail 
to reach an agreement, STB can compel the carrier to 
sell the line to the offeror, or to provide subsidized ser-
vice, with STB setting the amount of compensation.698 

A local governmental institution such as a transit 
provider has several alternatives in pursuing a rail line: 
                                                           

690 From fiscal years 1988 through 1994, 90 offers of 
financial assistance were filed, covering a total of 1,575 miles 
of rail line. 

691 Examples include the Metropolitan Transit Authority of 
Harris County, Texas, Union Pacific Railroad Abandonment, 
2001 STB Lexis 586 (2001); Madison County Metro-East 
Transit, Norfolk Southern Railway Abandonment, 2001 STB 
Lexis 336 (2001); Dallas Area Rapid Transit, Dallas Area 
Rapid Transit Abandonment Exemption, 2000 STB Lexis 664 
(2000). 

692 Exemption of Rail Line Abandonments or 
Discontinuance—Offers of Financial Assistance, 4 I.C.C. 2d 
164, 169 (1987) (applying the financial assistance procedures to 
abandonments authorized by exemption under Section 10505 
as well as those approved under Section 10903). 

693 INTERSTATE COMMERCE COMMISSION, supra note 677, at 
45. 

694 49 C.F.R. § 1152.27. 
695 49 U.S.C. § 10905. 49 C.F.R. § 1152.27(c). 
696 Financial responsibility relates both to whether the 

offeror has the resources necessary to cover the line's fair 
market value purchase price, 49 U.S.C. § 10905(f)(1), and to 
operate the line for a 2-year period, 49 U.S.C. § 10905(f)(4). 49 
U.S.C. § 10905(d) and (e). If an offeror is found to be financially 
responsible and the offer reasonable and bona fide, the STB 
must postpone the abandonment authority to allow the parties 
to negotiate.  

697 49 U.S.C. § 10905(d) and (e). 
698 The STB must determine the amount of subsidy "based 

on the avoidable cost of providing continued rail 
transportation, plus a reasonable return on the value of the 
line." 49 U.S.C. § 10905(e) and (f). In the case of a sale, the 
STB may not set a price that is below the fair market value of 
the line.  
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(1) the transit system could make its own offer of finan-
cial assistance for the line (though it might have a re-
sponsibility to continue freight service over the rail 
line); (2) the transit system could enter into an agree-
ment with another offeror for shared use of the line 
after the acquisition; or (3) the transit system could 
oppose the line’s acquisition by an offeror on grounds 
that it is not financially responsible, or has failed to 
make a bona fide offer.699  

Without this program, persons who wish to preserve 
rail service could still purchase a line from the aban-
doning railroad or provide a subsidy through private, 
voluntary agreements with the abandoning carrier, 
though there would be no way to force the carrier to 
negotiate. Similarly, the program ensures against the 
loss of service while the arrangement is in negotiation. 
Most importantly, the Financial Assistance Program 
ensures that the right-of-way is not lost to reversionary 
interest holders, in which case the difficulty, cost, and 
time required to condemn the needed land likely would 
eliminate any prospect of restoring the line. State con-
demnation proceedings are not nearly as expeditious as 
the federal financial assistance program. Moreover, in 
some states condemnation actions are limited to public 
entities.700 Under the law of other states, a transit 
agency intending to exercise its power of eminent do-
main may find that the eminent domain authority of 
the rail carrier is superior, barring condemnation by the 
transit authority. 

3. Rails-To-Trails Program 
A transit agency may not have the ability to pur-

chase a right-of-way from a railroad seeking to abandon 
a line. Yet both the transit agency and the railroad may 
see value in preserving the right-of-way as a potential 
future line for transportation services as demand and 
financial ability grow. Section 8(d) of the National 
Trails System Act Amendments of 1983 provides for the 
preservation of rail rights-of-way that would otherwise 
be abandoned, and their use as recreational trails, if a 
voluntary agreement is concluded between the rail car-
rier and a potential rail sponsor. 701 The proposed trail 
sponsor must agree to two conditions:  

 
1. To bear all managerial, financial, and legal re-

sponsibility for the right-of-way, including payment of 
property taxes and assumption of any liability in con-
nection with the trail use; and  

2. That the line shall remain subject to possible reac-
tivation for rail service at any time. 

 
Where these two conditions are met, the rail line will 

not be considered abandoned, and any reversionary 
interests in the underlying right-of-way will not be trig-

                                                           
699 SHEYS, supra note 641, at 5. 
700 INTERSTATE COMMERCE COMMISSION, supra note 622, at 

45–46. 
701 16 U.S.C. §§ 1247(d), 1248(b). This statute amended the 

National Trails System Act of 1968. 

gered during the interim period of trail use. STB may 
only deny a trail use application if the carrier refuses to 
participate, or the trail user fails to pay taxes and as-
sume liability for the right-of-way.702 

This "railbanking" provision is designed to preserve 
rail corridors as a national transportation resource 
while adding to the nationwide system of trails in the 
interim.703 Railroad lines were laid before the growth of 
many cities and offer the only straight-line transporta-
tion corridor free of obstruction in many urban areas. 
Some transit operators have shown interest in preserv-
ing these rights-of-way for future passenger rail corri-
dors. Previous legislative efforts to preserve unused rail 
rights-of-way had been largely unsuccessful because 
most rail rights-of-way are not owned in fee simple ab-
solute by the railroad, but are held under an easement. 
704 Under the law of some states, a railroad easement 
automatically expires, and the land reverts to the origi-
nal landowner, if it is no longer used for rail service. 
Such an expiration provision may supersede state prop-
erty law.705 

In every abandonment proceeding, the public is ad-
vised of the potential availability of the line—through 
direct notice to the National Park Service and to the 
head of each county through which the line runs, and 
publication in both local newspapers and the Federal 
Register—and given an opportunity to negotiate volun-
tary agreements to use the line as a recreational trail if 
it is approved for abandonment. The trail sponsor must 
file a trail use request in an STB abandonment proceed-
ing, which includes: 

 
1. A map clearly identifying the corridor proposed for 

trail use;  
2. A statement of willingness to accept financial re-

sponsibility, manage the trail, pay the property taxes, 
and accept responsibility for any liability arising from 
the use of the right-of-way as a trail; and  

3. An acknowledgement that the use of the right-of-
way for a trail is subject to the sponsor's fidelity to its 
obligations, and that future reactivation of the trail as a 
right-of-way is accepted.706  

 
If the parties reach an agreement, the railroad may 

salvage its track and discontinue service on the line, 
                                                           

702 49 C.F.R. § 1152.29. 
703 By 1999, some 930 trails had been developed over some 

8,900 miles of abandoned rights-of-way outside the rail-
banking program. U.S. GENERAL ACCOUNTING OFFICE, RCED 

00-4, SURFACE TRANSPORTATION: ISSUES RELATED TO 

PRESERVING INACTIVE RAIL LINES AS TRAILS 4 (Oct. 1999). 
704 These include the alternative public use provisions of 49 

U.S.C. § 10906 (2000); the provisions of 45 U.S.C. § 716(a)(4) 
(2000) for preserving track in fossil fuel natural resource areas; 
and the rail banking provisions of Section 809 of the Railroad 
Revitalization and Regulatory Reform Act of 1976, 49 U.S.C. § 
10906. 

705 Preseault v. ICC, 494 U.S. 1, 8, 110 S. Ct. 914, 920, 108 
L. Ed. 2d 1, 11 (1990). 

706 U.S. GENERAL ACCOUNTING OFFICE, supra note 672, at 6. 
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but the right-of-way remains intact for use as a trail. If 
no agreement is reached, the railroad may abandon the 
line entirely, provided the other relevant statutory and 
regulatory obligations are fulfilled.707 

While the Rails-to-Trails program theoretically su-
persedes state laws that would otherwise compel the 
return of a discontinued railroad easement to the un-
derlying property holder,708 the question of when “dis-
continued” becomes “abandoned” remains partially 
within the realm of state law.709 Consequently there 
have been a string of court decisions finding that while 
the Rails-to-Trails program may convert a right-of-way 
to non-rail uses, such an action constitutes a taking.710 

A representative case, Glosemeyer v. United States, 
concerned an action by a group of Missouri landowners. 
The landowners held fee interests in property burdened 
by two separate railroad easements held by the Mis-
souri Pacific Railroad (MoPac) and the Missouri-
Kansas-Texas Railroad Company (MKT).711 The MoPac 
ceased operating trains over its line in question in 1991; 
it received permission from ICC to abandon the line in 
1992, and that same year negotiated an agreement with 
a trail service provider.712 The following year, the Mo-
Pac removed all rails and ties from the right-of-way.713 
The MKT ceased operating trains over its line in 1987, 
received permission from ICC to abandon the line later 
that year, and immediately thereafter turned over the 
line to a trail service provider.714 Some time later, the 
MKT removed all track from the right-of-way.715 The 
landowners alleged that they would have enjoyed full 
use of the right-of-way except for the railroads’ transfer 
of their easements to the trail service providers, and 
consequently the transfer amounted to a taking of a 
new easement.716 

                                                           
707 INTERSTATE COMMERCE COMMISSION, supra note 662, at 

48. 
708 Preseault, 494 U.S. at 8. 
709 See, e.g., Conrail v. Lewellen, 682 N.E.2d 779 (Ind. 1997), 

finding that for purposes of determining whether an easement 
returned to the underlying property owner, “abandonment” of a 
right-of-way was determined by state statute, not the 
ICC/STB; see also Chatham v. Blount County, 789 So. 2d 235 
(Ala. 2001), while not specifically a Rails-to-Trails case, it 
recognized that state law defines when a rail line has been 
abandoned and a railroad may not transfer its easement once 
it has been extinguished. 

710 See, e.g., Preseault, 494 U.S. 1; Fritsch v. Interstate 
Commerce Comm’n, 59 F.3d 248 (D.C. Cir. 1995); Glosemeyer 
v. Missouri K. T. R.R., 879 F.2d 316 (8th Cir. 1989); Chatham 
v. Blount County, 789 So. 2d 235 (Ala. 2001).  

711 Glosemeyer v. United States, 45 Fed. Cl. 771,774–75 
(2000) [Glosemeyer]. While this case was heard in the U.S. 
Court of Federal Claims, the ruling was made using Missouri 
state law under the Erie doctrine.  

712 Id. at 774. 
713 Id. 
714 Id. at 775. 
715 Id. 
716 Id. at 775–76. 

The court recognized that Congress deliberately pre-
empted state property law with the National Trails Sys-
tem Act Amendments of 1983, but it noted that where 
such preemption extinguishes a property interest, a 
compensable taking has occurred.717 Thus whether the 
Rails-to-Trails Program effected a taking in this in-
stance depended “upon the nature of the state-created 
property interest that petitioners would have enjoyed 
absent the federal action and upon the extent that the 
federal action burdened that interest.”718 In other 
words, if the easements would have been terminated 
without the intervention of the Rails-to-Trails Program, 
then new easements for the recreational trails have 
been imposed.719 

Under Missouri law, an abandonment of an ease-
ment occurs where there is evidence of an intention to 
abandon and acts consistent with that intent.720 With 
particular regards to railroads, an easement for a right-
of-way is extinguished when trains cease to operate 
over it with no prospect for resumption of service.721 The 
court found the very fact that the railroads sought per-
mission from ICC to abandon their lines demonstrated 
their intent to abandon their easements.722 Meanwhile, 
the complete removal of tracks from the rights-of-way 
made it clear there was no prospect for resumption of 
rail service.723 Finally, the fact that the railroads con-
veyed their entire legal easements to the trail service 
providers “for a contrary purpose” offered definitive 
proof of abandonment.724 

The U.S. federal government attempted to argue 
that the use of the rights-of-way as trails that were part 
of the national “railbank” constituted use for a “railroad 
purpose” within the scope of state law.725 However, the 
court strongly rejected this argument, pointing out that 
under Missouri law an easement “terminates as soon as 
such purpose ceases to exist, is abandoned, or is ren-
dered impossible.”726 A “railroad purpose” has been de-
fined in Missouri as one related to “the movement of 
trains over rails,”727 and not to encompass other forms 
of transportation or recreational uses.728 Consequently, 
while it was hypothetically possible for the rights-of-
way to return to railroad use someday, the court found 
the fact that no “evidence was offered of a present in-

                                                           
717 Id. at 776. 
718 Id. at 776 (quoting Preseault, 494 U.S. at 24. 
719 Id. at 776. 
720 Id. 
721 Id. at 777. 
722 Id. 
723 Id. 
724 Id. at 778. 
725 Id. 
726 Id. at 778 (quoting Ball v. Gross, 565 S.W.2d 685, 689 

(Mo. Ct. App. 1978)). 
727 Id. at 779. 
728 Id. at 779 (quoting Boyles v. Mo. Friends of the Wabash 

Nature Trail, Inc., 981 S.W.2d 644, 649–50 (Mo. Ct. App. 
1998)). 
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tent to reinstate rail service in the future” established 
that the easements were indeed abandoned.729 Having 
found that the plaintiffs were entitled to full use of 
their land, the court quickly concluded a taking  
had occurred and issued a summary judgment in their 
favor.730 

G. INTELLECTUAL PROPERTY 

FTA’s purpose in providing financial assistance to 
research and development projects is to increase trans-
portation knowledge in general rather than to benefit 
the direct recipient of federal largesse.731 With regard to 
patents, a grantee must immediately notify FTA and 
give a detailed report of any patentable “invention, im-
provement, or discovery” made by the grantee, or its 
third party contractors, which is conceived of or first 
reduced to practice in the course of a federally-funded 
project.732 Unless FTA waives its rights, in writing, to 
the patentable item or process, the grantee must turn 
over those rights in accordance with the Department of 
Commerce’s regulations concerning federal interests in 
intellectual property.733 

The MA deals with copyright issues in somewhat 
more detail. FTA interests extend to all “subject data”734 
delivered or to be delivered by a grantee to FTA under a 
grant or cooperative agreement.735 Grantees, other than 

                                                           
729 Id. at 780. 
730 Id. at 782. The Rails-to-Trails Act and the question of 

Constitutional takings is discussed in Richard Allen, Does the 
Rail-to-Trails Act Effect a Taking of Property?, 31 TRANSP. L.J. 
35 (2003). 

731 FTA MA § 18.d. 
732 FTA MA § 17.a. 
733 FTA MA § 17.b. Although the Department of Commerce’s 

regulations only specifically apply to nonprofit organizations 
and small businesses, the FTA MA applies the regulations to 
all grantees, subgrantees, and any third party contractor, 
regardless of their size or nature. FTA MA § 17.b. The 
Department of Commerce regulations are found at 37 C.F.R. §§ 
401.1 et seq. 

734 Subject data is recorded information that is delivered or 
specified to be delivered under a grant or cooperative 
agreement, including, but not limited to, computer software, 
engineering drawings, manuals, technical reports, and related 
information. Financial reports, cost analyses, or other items 
used for project administration purposes are excluded. FTA 
MA § 18.a. 

735 FTA MA § 18.a. Funds delivered by grant or cooperative 
agreement in accordance with the MA ordinarily compose all 
FTA financial assistance; however, in the event that a party 
receives funding in some other manner, it is governed by the 
bald language of DOT’s intellectual property regulations. 
Where the grantee is a state or local government, the federal 
agency providing funds reserves a royalty-free, nonexclusive, 
and irrevocable license to reproduce, publish or otherwise use, 
and to authorize others to use, for federal government 
purposes: (1) the copyright in any work developed under a 
grant, subgrant, or contract under a grant or subgrant; and (2) 
any rights of copyright to which a grantee, subgrantee, or 
contractor purchases ownership with grant support. 49 C.F.R. 

institutions of higher learning, may not publish or re-
produce subject data in whole or in part, other than for 
their own internal purposes, without the written con-
sent of FTA until such time as FTA publicly releases, or 
approves the release of, the data.736 Institutions of 
higher learning are free to publish subject data.737 A 
grantee, regardless of its status, must agree to provide 
the federal government a royalty-free, non-exclusive, 
and irrevocable license to publish or otherwise use, and 
to authorize others to use, any subject data developed 
or purchased with federal funds by the grantee or third 
party contractors.738 Data developed without federal 
funds does not become subject to FTA control, but FTA 
is free to disclose such data to other parties unless the 
grantee supplying it has clearly indicated that it is pro-
prietary or confidential.739 

Unless otherwise limited by state law, a grantee 
must agree to “indemnify, save, and hold harmless” the 
federal government740 against any liability, including 
costs and expenses, resulting from the grantee’s willful 
or intentional violation of another party’s copyright 
arising out of the publication, use, or disposition of any 
data furnished under the project.741 However, the 
grantee will not be required to indemnify the federal 
government for such liability arising from the wrongful 
acts of federal employees or agents.742 The prudent 
transit attorney will ensure that this indemnification 
clause is passed through to contractors in all third 
party contracts in which a copyright clause is con-
tained. 

H. THE METRIC SYSTEM 

Although the United States had legalized use of the 
metric system in 1866 and was a signatory to the 1875 
Treaty of the Meter, which established the General 
Conference of Weights and Measures and other inter-

                                                                                              
§ 18.34 (a) and (b). Where the grantee is an institution of 
higher education, a hospital, or other non-profit organization, it 
may copyright any work that is subject to copyright and was 
developed, or for which ownership was purchased, under an 
award. However, the awarding agency reserves a royalty-free, 
nonexclusive, and irrevocable right to reproduce, publish, or 
otherwise use the work for federal purposes and to authorize 
others to do so. 49 C.F.R. § 19.36(a). 

736 FTA MA § 18.b(1). 
737 FTA MA § 18.b(2). 
738 FTA MA § 18.c(1) and (2). In the event a project is not 

completed, all data produced to date by that project will 
become subject data and must be delivered to the FTA. FTA 
MA § 18.d. Unless it has specifically declared it will not do so, 
the FTA may give any other grantees or third party contractors 
access to relevant subject data or license the use of copyrighted 
materials by those parties. FTA MA § 18.d. 

739 FTA MA § 18.g. 
740 Including its officers, employees, and agents as long as 

they are acting within the scope of their official duties. FTA 
MA § 18.e. 

741 Id. 
742 Id. 
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governmental bodies devoted to the refinement and 
promotion of the metric system, the United States 
lagged behind many other nations in adopting it for 
general use.743 In an effort to accelerate American use of 
the metric system, Congress passed the Metric Conver-
sion Act of 1975.744 The Metric Conversion Act estab-
lished that it is “the declared policy of the United 
States” to prefer the use of the metric system for the 
purpose of trade and commerce.745 More significantly, 
the Act required each federal agency to use the metric 
system in its procurements, grants, and other business 
activities by the end of the fiscal year 1992, except 
where it would prove impractical or otherwise create 
inefficiencies.746 Nonmetric weights and measures were 
to be permitted to remain in nonbusiness agency activi-
ties.747 

With the end of the 17-year phase-in period rapidly 
approaching, President George H.W. Bush issued Ex-
ecutive Order 12770 on July 25, 1991, for the purpose of 
implementing Congress’s earlier directives.748 The order 
required the heads of all executive branch departments 
and agencies (including FTA) to adopt the metric sys-
tem for use in all procurements, grants and other busi-
ness-related activities by September 30, 1992.749 Use of 
the metric system would not be required where imprac-
tical. However, the federal agencies were required to 
establish “effective process[es] for a policy-level and 
program-level review” of any proposed exceptions.750 
The agencies must list any such exceptions in their an-
nual reports, with proposals for remedying the prob-
lems giving rise to the exceptions.751 Furthermore, the 
departments and agencies must also use metric units in 
government publications as those publications are re-
vised on a normal schedule, or where a new publication 
is issued.752 

Neither DOT nor its operating administrations have 
adopted any regulations giving detailed directions to 
grantees on the use of the metric system.753 FTA’s MA, 

                                                           
743 15 U.S.C. § 205a. 
744 Pub. L. No. 94-168, § 2, 89 Stat. 1007 (1975). This was 

later amended by the Omnibus Trade and Competitiveness Act 
of 1988, Pub. L. No. 100-418, tit. V, subtit. B, pt. I, subpt. F, § 
5164(a), 102 Stat. 1451 (1988). 

745 15 U.S.C. § 205b(1). 
746 15 U.S.C. § 205b(2). 
747 15 U.S.C. § 205b(4). 
748 Exec. Order No. 12770 Preamble, 56 Fed. Reg. 35,801 

(July 29, 1991). 
749 Exec. Order No. 12770 § 2(a), 56 Fed. Reg. 35,801 (July 

29, 1991). 
750 Exec. Order No. 12770 § 2(a)(1) and (2), 56 Fed. Reg. 

35,801 (July 29, 1991). 
751 Exec. Order No. 12770 § 2(a)(2), 56 Fed. Reg. 35,801 

(July 29, 1991). 
752 Exec. Order No. 12770 § 2(b), 56 Fed. Reg. 35,801 (July 

29, 1991). 
753 DOT’s regulation for its own internal processes states in 

its entirety, 

which all grantees are obligated to sign as part of re-
ceiving federal funding, simply requires grantees to 
“use the metric system of measurement in [their] Pro-
ject activities,” and “[t]o the extent practicable and fea-
sible…accept products and services with dimensions 
expressed in the metric system of measurement.”754  

The practical problem for grantees is that routine 
commercial products and spare parts are stated in 
standard/imperial measurements rather than metric. 755 
Furthermore, the volume of business generated is 
unlikely to convince suppliers to make products avail-
able in metric measurements. Thus, in procurements 
for which metric measures are required, the grantee 
must be certain to clearly state in the advertisement 
and contracting documents whether the use of stan-
dard/imperial measures will make the bid nonrespon-
sive or otherwise result in negative consequences for 
the bidder.756 

I. PROPERTY DISPOSITION 

If a grantee under the Federal Transit Act decides 
that an asset obtained using federal funds (in whole or 
in part) no longer serves the purpose for which it was 
acquired, it must seek approval from the Secretary for 
any disposition of the asset.757 The Secretary may au-
thorize the transfer of the asset to a “local government 
authority” for a public purpose related to mass trans-
portation without further obligation to the federal gov-
ernment.758 If the transfer is for a public purpose other 

                                                                                              
The Metric Conversion Act, as amended by the Omnibus 

Trade and Competitiveness Act (15 U.S.C. 205), declares that 
the metric system is the preferred measurement system for U.S. 
trade and commerce. The Act requires each Federal agency to 
establish a date or dates in consultation with the Secretary of 
Commerce, when the metric system of measurement will be 
used in the agency's procurements, grants, and other business-
related activities. Metric implementation may take longer where 
the use of the system is initially impractical or likely to cause 
significant inefficiencies in the accomplishment of federally 
funded activities. Federal awarding agencies shall follow the 
provisions of E.O. 12770, “Metric Usage in Federal Government 
Programs.” 

49 C.F.R. § 19.15. 
754 FTA MA § 30; 49 C.F.R. § 19.44(a)(3)(v) (2001). 
755 DOT itself routinely uses standard/imperial 

measurements in its own regulations and publications. See, 
e.g., 49 C.F.R. § 665.11(e), which measures the service life of 
buses in terms of miles, and 49 C.F.R. § 665 App. A(6), which 
states that fuel efficiency will be measured in miles per gallon 
“or equivalent.” 

756 Negative consequences could include compelling the 
successful bidder to pay the grantee’s cost for converting 
standard/imperial measures to metric. 

757 49 U.S.C. § 5334(g)(1). The statute does not prescribe a 
minimum dollar amount to trigger the Secretary’s involvement 
and the FTA has not promulgated any regulations concerning 
this statute. FTA Circular 5010.1D, Ch. IV (3)(f), however, 
establishes value based rules for the disposition of equipment. 
See discussion infra. 

758 49 U.S.C. § 5334(g)(1). Puzzlingly, the statute uses the 
specific term “local government authority.” Ordinarily, statutes 
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than mass transportation, the Secretary may only ap-
prove it if: 

 
1. The asset will remain in public use for at least 5 

years after the date the asset is transferred; 
2. There is no purpose eligible for assistance under 

the Federal Transit Act for which the asset should be 
used; 

3. The overall benefit of the transfer, considering fair 
market value and other factors, is greater than the 
FTA’s interest in liquidating the asset and obtaining a 
pecuniary return; and 

4. Following “an appropriate screening or survey 
process,”759 there is no interest in acquiring the asset (if 
a facility or land) for federal government use.760 

 
After making the above determinations, the Secre-

tary must give final approval for the transfer in writing, 
including the reasons and findings that support the 
decision.761 

In the event the grantee wishes to dispose of assets 
other than by transferring them to a local government, 
it must obtain permission from the Secretary, who may 
attach such conditions as are deemed appropriate or are 
required by statute.762 These are typically referred to as 
“disposition instructions.” If FTA permits the grantee to 
dispose of the asset, the grantee must follow applicable 
state and local statutes and regulations for the disposi-
tion of used or obsolete property. Many such statutes or 
ordinances require a legal notice or public posting of the 
assets and sale to the highest offeror. The net income of 

                                                                                              
are careful to either say merely “government authority” (see, 
e.g., 49 U.S.C. § 5565(a) (2000)) or say “State and local” (see, 
e.g., 49 U.S.C. § 5565(a)(1) (2000)) when discussing 
governments other than the U.S. federal government. The term 
“local government authority” would seem to suggest that a 
grantee may only transfer the asset to a truly local government 
authority and could not transfer it to a state government 
authority. The statute does not articulate any logic for denying 
grantees the right to make transfers at the state level, so this 
may simply be the result of poor drafting, but grantees should 
be careful to not make plans that rely on transfers to state 
government authorities without receiving clarification from the 
Secretary as to the permissibility of doing so. 

759 Posting a notice of the proposed transfer in the Federal 
Register is a typical method of screening. See, e.g., Transfer of 
Federally Assisted Land or Facility, 63 Fed. Reg. 53,122 (Oct. 
2, 1998), which is a notice of the intent to dispose of a 
parking/recreation facility in Dorado, Puerto Rico. 

760 49 U.S.C. § 5334(g)(1)(A) through (D). 
761 49 U.S.C. § 5334(g)(2). The requirements imposed by 49 

U.S.C. § 5334 are in addition to, and do not supersede, any 
other statutes governing the disposition of federally-owned or -
financed property under an assistance agreement. 49 U.S.C.  
§ 5334(g)(3). There do not appear to be any such statutes in 
effect as of March 12, 2001. 

762 49 U.S.C. § 5334(g)(4)(A) allows for the sale of assets no 
longer needed, subject to the approval of the DOT Secretary. 
The net income from such asset sales or other dispositions 
must be used by the grantee to reduce the gross project cost of 
other capital projects pursued with FTA funds. 

asset sales or leases must be used by the grantee to 
cover project costs or other capital costs that are being 
financed by FTA.763 

More detailed provisions on the disposition of both 
real property and equipment are provided by FTA Cir-
cular 5010.1D, Chapter III. The Circular requires that 
for real property, grantees must prepare, and keep up-
dated, an excess property utilization plan for all prop-
erty that is no longer needed for its originally intended 
purpose.764 The plan should identify and explain the 
reason that the property is no longer required for its 
original purpose.765 An inventory list should be part of 
the plan, including such information as the property’s 
location, condition of the title, original acquisition cost, 
federal participation ratio, FTA grant number, ap-
praisal information, description of improvements, cur-
rent use of the property, and the anticipated disposition 
of the property.766 The grantees must notify FTA when 
real property is no longer being employed for the pur-
pose that it was acquired for, whether idled or put to 
alternative uses.767 Excess real property utilization 
plans and inventories must be retained by the grantee 
for FTA examination during the Triennial Review proc-
ess, unless the FTA and grantee agree otherwise.768 

If a grantee determines that it no longer requires 
real property acquired with federal funds, FTA may 
approve use of the property for other purposes.769 This 
includes use in other federally-funded programs or in 
nonfederal programs if those programs’ purposes are 
consistent with the purpose of programs within FTA’s 
purview.770 If a grantee will use the funds from the real 
property’s disposal to acquire replacement real property 
under the same program, FTA may allow the net pro-
ceeds from the disposal of the original property to be 
used as offset against the cost of the replacement prop-
erty.771 FTA recognizes nine alternative means of dis-
posing of real property: 

 
1. Sell and reimburse FTA; 
2. Offset against replacement costs; 
3. Sell and use proceeds for other capital projects; 
4. Sell and keep proceeds in open project; 
5. Transfer to public agency for nontransit use; 
6. Transfer to other FTA-eligible project; 
7. Retain title and buy out FTA share; and 
8. Employ in joint development (although included 

with disposition methods in the Circular, FTA considers 
this a form of program income).772 

                                                           
763 49 U.S.C. § 5334(g)(4)(B). 
764 See FTA Circular 5010.1D, ch. IV. 2.j(1). 
765 See id. 
766 See id. 
767 See id. 
768 See id. 
769 See FTA Circular 5010.1D, ch. IV. 2.j(2). 
770 See id. 
771 See id. 
772 See FTA Circular 5010.1D, ch. IV. 2.j(2)(9). 



 

 

5-57

Disposition of equipment, including rolling stock, is a 
less complex process than disposition of real property; 
however, the process still has its share of nuances. FTA 
must be reimbursed for its share of interest in the pro-
ject property’s disposal price.773 Any disposition of pro-
ject property prior to the end of its projected service life 
requires approval from FTA beforehand.774 If revenue 
project property is disposed of prior to the end of its 
service life, FTA must receive either its share of the 
unamortized value of the project property’s remaining 
service life775 or the federal share of the sales price, 
whichever is greater.776 With prior FTA approval, 
grantees may use 100 percent of the trade-in value or 
sales proceeds from the disposition of project property, 
whether retaining any service life or not, to offset the 
cost of replacement project property.777 If the cost of the 
replacement project property is greater than the pro-
ceeds from the sale of the original, the grantee must 
cover the difference.778 If there are any proceeds from 
the sale remaining after the acquisition of the replace-
ment project property, those are to be returned to FTA, 
less the share of the grantee and other agencies.779 

In the case of equipment or rolling stock with some 
residual service life, when the equipment is no longer 
needed for the project or program it was acquired for, 
the grantee may employ the equipment in other projects 
or programs, but must receive FTA approval before do-
ing so.780 FTA retains its interest in the equipment un-
der such circumstances.781 If the grantee chooses to sell 
the equipment instead, it is subject to different FTA 
requirements depending on the equipment’s value.782 
Where the equipment is estimated to have a fair market 
value greater than $5,000, whether for a single unit or 

                                                           
773 See FTA Circular 5010.D, ch. IV.3.l. 
774 Id. 
775 This is calculated on straight line depreciation of the 

original purchase price. Id. 
776 Id. 
777 See FTA Circular 5010.1D, ch. IV. 3.l(6). 
778 Id. 
779 See id. E.g., a grantee purchases a rail car for $500,000, 

including $400,000 in FTA funds. Some time later, the grantee 
sells the rail car for $200,000 and purchases a bus for $100,000 
with the proceeds. 80 percent (i.e., its share of the original 
procurement) of the remaining $100,000 would be returned to 
FTA, while the grantee would receive 20 percent. 

780 FTA Circular 5010.1D, ch. IV.3.l (8). 
781 Id. 
782 Disposal of property acquired with FTA funds may be 

subject to the following provisions: 
 • FTA Circular 4220.1F, ch. V.5; 
 • FTA MA(12), § 19.g Disposition of Project Property; 
 • 49 C.F.R. §§ 18.25 Program Income; 18.31 Real Property; 
18.32 Equipment; 18.33 Supplies; 
 • FTA Circular 5010.1D, Grant Management Guidelines; 
and 
 • 49 U.S.C. § 5334(g) Transfer of Assets No Longer Needed. 

for an aggregation of items purchased collectively,783 
FTA must be reimbursed with a percentage of either 
the fair market value or the net proceeds, equal to 
FTA’s participation in the original grant.784 The grantee 
must notify the FTA of the method planned for dis-
posal.785 If upon reaching its projected service life the 
equipment is estimated to have a fair market value of 
$5,000 or less, whether for a single unit or for an aggre-
gation of items purchased collectively, the grantee may 
dispose of the equipment without reimbursing FTA.786 
The grantee must, however, retain a record of this ac-
tion.787 

With prior FTA approval, grantees may also either 
transfer equipment to another public agency without 
reimbursing FTA788 or sell the equipment and use the 
proceeds to reduce the gross project cost of other FTA-
eligible capital transit projects.789 In the latter instance, 
the grantee must record the receipt of the proceeds, 
showing that the funds are restricted to use in a subse-
quent capital project.790 Subsequent capital grant appli-
cations should indicate that the gross project cost has 
been reduced by proceeds from the earlier equipment 
disposal.791  

J. OTHER PROCUREMENT REQUIREMENTS 
AND CONSIDERATIONS 

Because so many factors in making a procurement 
are governed by regulations other than those directly 
pertaining to procurement itself, further Sections that 
should be consulted in conjunction with procurement 
decisions include Section 3—Environmental Law, 792 
Section 4—Finance,793 and Section 7—Safety.794

                                                           
783 E.g., 20,000 pieces of 6-foot steel rebar purchased for a 

construction project. 
784 FTA Circular 5010.1D. E.g., A grantee purchases 

$50,000 of office furniture, including $25,000 in FTA-provided 
funds. Some years later, the grantee sells the office furniture 
for $20,000. FTA must then be reimbursed with $10,000. 

785 Id. 
786 FTA Circular 5010.1D, ch. IV. 3.l(5). 
787 Id. 
788 FTA Circular 5010.1D, ch. IV. 3.l(8).The Circular 

recommends that grantees interested in making such transfers 
consult with their regional FTA offices for procedures. Id. 

789 FTA Circular 5010.1D, ch. IV. 3.l(9). 
790 Id. 
791 Id. 
792 Including such topics as compliance with the Clean Air 

Act, the Federal Water Pollution Control Act, and NEPA. 
793 Including such topics as project management oversight, 

rail terminal conversion, and job access and reverse commute 
grants. 

794 Including such topics as seismic design and related 
issues. 




