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 right of low bidder to, 1–24 
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 bid security deposits, 1–18 to 1–19 
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 forfeiture of bid security deposits, 3–22 
 performance, in public-private partnerships, 1–59 
 See also Payment bonds; Performance bonds; Surety bonds 
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Breach of contract claims, 6–31 to 6–32 
 against design consultant, 7–18 to 7–19 
 measure of damages for, 6–39, 6–40 
 surety liability, 7–16 
 tort damages and, 6–34 
Brooks Architects-Engineers Act, 1–31 
Brownfield projects, 1–54 to 1–55 
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 authority to issue, 5–4, 7–6 to 7–7 
 Cardinal Change doctrine, 5–8, 5–14 
 constructive change, 5–6 to 5–7 
 disadvantages of, 5–14 to 5–15 
 effect on unchanged work, 5–12 
 estoppel, 5–5 
 notice and recordkeeping requirements, 5–9 to 5–12 
 oral, 5–3, 5–5 
 purpose of changes clause, 5–3, 5–15 
 recovery of profit for extra work, 6–54 
 required to be written, 5–4 to 5–6 
 in response to differing site conditions, 5–28 
 scope of contract provisions, 5–7 to 5–9 
 for significant change, 5–11 to 5–12 
 standard contract clauses on, 5–3 to 5–4 
 surety liability and, 7–17 to 7–18 
 time delay related to, 5–31 to 5–32 
 value engineering and, 5–14 
 variation in estimated quantities clause, 5–12 to 5–13 
Civil Rights Act, 1–78, 4–13 
Civil rights law, 3–25 to 3–26 
Claim procedures 
 administrative proceedings, 6–4 to 6–8 
 breach of contract claims, 6–31 to 6–32 
 certification of claim, 6–8 
 claims specifications, 6–5 to 6–8 
 against design professional, 6–35 
 document audit, 6–6 to 6–7, 6–23 to 6–24 
 economic loss rules, 6–35 to 6–39 
 evaluation of claim, 6–3 
 false claims enforcement, 6–16 to 6–23 
 final remedy, 6–3, 6–9 to 6–15 
 interpretation of contract, 6–25 to 6–31 
 notice, 1–91, 6–5, 6–6 
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 state agency precautions, 6–24 to 6–25 
 state immunity from, 6–3 to 6–4 
 subcontractor pass-through claims, 6–32 to 6–33 
 tort law actions, 6–34 
 unrecoverable damages, 6–8 
Claims consultants, 6–57 to 6–58 
Classification of contractors, 2–18 
Clean Air Act, 1–75, 1–76 
Clean Water Act, 1–75, 1–76 
Close the Contractor Fraud Loophole Act, 2–8 
Collusive bidding 
 statement of noncollusion in bids, 1–78 
 suspension and debarment for, 2–24 to 2–25 
Combined bidding, 1–28 
Commerce Clause, 4–34 to 4–35 
Competitive bidding 
 acceptance of bid irregularities, 1–20 to 1–21, 3–3 to 3–6 
 advertisement for bids, 1–15 to 1–18 
 affirmative action policies and, 4–13 
 agency responsibility for plans and specifications in, 1–70 to 1–74 
 alternative bidding in, 1–42 to 1–43 
 apprenticeship programs and, 4–45 
 bidder's duty of inquiry regarding defects or ambiguities, 1–73 to 1–74 
 bid security deposits, 1–18 to 1–19 
 change of specifications after bid advertisement, 1–17 to 1–18 
 combined bidding by contractors, 1–28 
 completion of contract acceptance, 1–20, 3–5 
 confidentiality of bid materials, 1–43 to 1–44 
 contract extensions and, 1–36 
 design-bid-build method, 1–12 to 1–13 
 determination of lowest and best bidder, 1–27 
 determination of lowest responsible bidder, 1–21 to 1–27 
 electronic bidding, 1–21 
 exceptions to rules, 1–30 to 1–44 
 failure of agency to follow required procedures, 1–27 to 1–28 
 for federally-aided projects, 1–29 to 1–30 
 form of rules of, 1–13 
 minimum amount of contracts for, 1–30 to 1–31 
 objectives of, 1–12, 1–13 
 for on-call contract, 1–94 
 participation of joint ventures in, 1–29 
 post-bid negotiations, 1–26 
 pre-bid conference, 1–19 
 principles of, 1–13 to 1–15 
 project labor agreements and, 4–49, 4–52 to 4–54 
 promotion of public interest goals and, 1–12 to 1–13, 1–35 to 1–36 
 protest prior to bid opening, 3–13 
 qualification of bidders for, 2–3, 2–4 
 rulemaking authority, 1–20 
 single or separate contracts, 1–13 to 1–14 
 strict prequalification standards in, 2–17 
 submission and opening of bids, 1–19 to 1–20 
 See also Bid mistakes; Rejection of bids 
Comprehensive development agreements, 1–57 
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Confidentiality 
 attorney-client privilege, 6–56, 6–58 
 of contractor records, 1–43 to 1–44 
 in investigation of eligibility of disadvantaged firms, 4–7, 4–8 
 in mediation process, 7–30 
 in public-private partnerships, 1–59 
Congestion mitigation and air quality projects, 1–5, 1–7, 1–9 
Consequential damages, 6–52 to 6–53 
Construction engineering costs, 5–42 
Construction manager at risk method of construction 
 advantages of, 1–63 to 1–65 
 contractor selection, 1–66 to 1–67 
 defining features of, 1–62 to 1–63, 1–66 
 goals of, 1–64, 2–9 
 legal issues, 1–67 to 1–68 
 licensing and, 2–15 
 preconstruction services, 1–67 
 procedures for setting maximum price, 1–67 
 quality management procedures, 1–67, 2–9 to 2–10 
 risks of, 2–9 
 state experiences with, 1–65 to1–66 
 statutory authority for, 1–65 
Construction of Ferry Boats and Ferry Terminal Facilities Program, 1–7 
Contract contents 
 acceleration of work provisions, 5–39 to 5–40 
 administrative setoff clauses, 7–6 
 anti-waiver clause, 7–7 to 7–8 
 audit provisions, 1–83, 6–24 to 6–25 
 Buy America requirements, 1–79 to 1–80 
 changed conditions clauses, 1–77 to 1–78 
 change in character of work clauses, 1–78 
 claim filing periods, 1–91 
 clauses limiting recovery, 6–40 
 designer liability issues, 7–25 to 7–27 
 dispute resolution provisions, 1–83 
 disputes over interpretation, 6–25 to 6–31 
 exculpatory provisions, 5–25 to 5–27 
 implied terms and warranties, 1–92 
 incentive/disincentive provisions, 1–45 to 1–46 
 incorporation of statutory requirements, 1–92 
 indemnity clause, 7–19 to 7–20 
 latent defects clause, 7–7 
 limitation of liability clause, 7–20 
 liquidated damages provisions, 1–82 to 1–83, 5–40 to 5–42 
 list of subcontractors, 1–91 to 1–92 
 local preference requirements in procurement, 1–83 to 1–84, 4–34 to 4–37 
 no-damages-for delay clause, 1–87 to 1–89 
 no excuse clauses, 1–46 
 order of precedence clause, 1–73, 6–30 
 plans and specifications, 1–70 to 1–74 
 price adjustment provisions, 6–46 
 required federal clauses, 1–74 to 1–81 
 required state clauses, 1–82 to 1–84 
 required use of exclusive sources, 1–84 to 1–87 
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 risk allocation provisions, 6–24 
 statement of noncollusion, 1–78 
 statement of nondiscrimination, 1–78 
 subcontractor payment requirements, 1–78 to 1–79 
 termination for convenience clause, 1–89 to 1–91 
 termination for default provisions, 5–42 to 5–43 
 termination provisions, 1–79 
 in use of American Recovery and Reinvestment Act funds, 1–81 
 value engineering clause, 1–83 
 warranty provisions, 1–94 to 1–95 
 See also Differing site conditions clause 
Contract Disputes Act, 6–53, 7–35 
Contracting methods 
 accelerated project, 1–44 to 1–46 
 for emergency services, 1–33 to 1–35, 1–37 
 for maintenance work, 1–41 to 1–42 
 methods of noncompetitive award, 1–36 
 for purchases of a special nature, 1–35 to 1–36 
 requirements for written contracts, 1–92 to 1–93 
 separating contracts into segments, 1–30 to 1–31, 2–4 
 sole source awards, 1–36 
 for specialized services, 1–31 to 1–33 
 See also Alternative contracting methods; Competitive bidding 
Contractor, definition of, 2–13 to 2–14 
Contractor controlled insurance programs, 7–23 
Contractors suspended and debarred by DOT, 2–7, 2–26 
 exceptions granted to states to use, 2–21 to 2–22 
 federal regulations on, 1–75 to 1–76, 2–7, 2–21, 2–22 
 for misrepresentation of Disadvantaged Business Enterprise status, 4–7 to 4–8 
 postqualification review, 2–20, 2–21 
 state contracts awarded to, 2–22 
Contract Work Hours and Safety Standards Act, 1–29, 1–75, 1–76, 4–37, 4–46 
Copeland "Anti-Kickback" Act, 1–75, 1–76 
Cost overruns, 2–31 
Criminal convictions, contractors with, 2–20, 2–33 to 2–34 
Critical path method of scheduling, 5–29, 6–51 to 6–52, 6–83 to 6–84 
 
D 
Damages 
 administrative setoffs, 7–6 
 for breach of contract, 6–39, 6–40, 7–3 
 contractual limitations on, 6–40 
 cost categories, 6–44 to 6–50 
 for damage to structures during contract performance, 7–13 to 7–14 
 for delay and disruption, 6–50 to 6–52 
 disincentive specifications for defective work, 7–5 
 economic loss limitation, 6–35 to 6–39 
 equitable adjustment, 6–31 to 6–32, 6–39 
 for failure to obtain insurance, 7–24 
 for financing costs, 6–53 
 for loss of productivity, 6–44 to 6–46 
 for lost opportunities or profit, 6–52 to 6–53 
 market value considerations, 7–4 to 7–5 
 methods of calculating, 6–41 to 6–44 
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 for prejudgment interest, 6–53 
 principles of, 6–40 to 6–41 
 for reduction in functional life of improvement, 7–5 
 remedies for defective performance, 7–4 to 7–6 
 statutes of limitation on claims for, 7–8 to 7–13 
 trial testimony concerning, 6–87 
 See also Recovery 
Davis-Bacon Act, 1–75, 1–76, 2–23, 4–37 to 4–39 
Default 
 contract termination for, 5–42 to 5–43 
 enforcement of performance bonds, 2–52 to 2–54 
 qualification of bidders to prevent, 2–4 
 right to contract payments after, 7–18 
 surety bond liability, 7–15 to 7–16 
 takeover agreements, 7–15 to 7–16 
Defective performance 
 from breach of contract, surety's liability for, 7–16 
 damage to structures during contract performance, 7–13 to 7–14 
 latent defects, 2–53 to 2–54, 7–7 to 7–8, 7–16, 7–17 
 remedies for, 7–4 to 7–6 
 statutes of limitation on claims of, 7–8 to 7–13, 7–17 
 statutes of repose on claims of, 7–8 to 7–9 
 strict compliance rule of contracts, 7–3 
 substantial completion doctrine, 7–3 
 unauthorized acceptance of, 7–6 to 7–7 
Delay 
 in abandonment of contract, 5–35 to 5–37, 5–41 
 acceleration of work in response to, 5–38 to 5–40 
 calculating damage claims for, 6–41 to 6–51 
 caused by wrongful acts, 5–35 
 concurrent, 5–33 
 consequential damages, 6–52 to 6–53 
 contract provisions, 5–28, 6–24 
 contract termination for, 5–42 to 5–43 
 cost of, 5–31 
 disruption and, damage claims for, 6–50 to 6–52 
 exculpatory clauses, 5–34 
 excusable and compensable, 5–31 to 5–32 
 excusable but noncompensable, 5–29 to 5–31 
 financing costs incurred by, 6–53 
 incentive/disincentive provisions in contracts, 1–45 to 1–46 
 increased bond and insurance costs due to, 6–53 
 inexcusable, 5–32 
 limited liability of agency for, 1–87 to 1–89 
 for miscoordination of work, 5–30 
 noncompensable, 6–24 
 not contemplated by parties to contract, 5–34 
 notice of, 5–38 
 notice of claims for, 6–6 
 prevention of early completion as, 5–33 to 5–34 
 qualification of bidders to prevent, 2–4 
 recovery against design professionals, 5–44 
 recovery of engineering charges for, 5–44 
 recovery of profit for extra work caused by, 6–54 
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 remedies for, 5–40 to 5–44 
 risk of, 5–28 to 5–29 
 subcontractor claims, 5–37 to 5–38 
 types of, 5–29 to 5–33 
 use of charts to illustrate, 6–83 to 6–84 
 for weather, 1–45 to 1–46, 5–30 
Delta Region Transportation Development, 1–5 
Department of Transportation, U.S. (USDOT), 1–4 
 Disadvantaged Business Enterprise regulations, 4–3 to 4–11 
 establishment of, 1–3 
 false claims investigation, 6–17 to 6–18 
 fraud prevention efforts, 2–7 to 2–8 
 suspension and debarment program, 2–7, 2–21 to 2–22 
Depositions, 6–74 to 6–78 
Deposits, bid security, 1–18 to 1–19 
Design-bid-build contracting, 1–12 to 1–13, 1–63, 1–64 to 1–65 
Design-build-finance-operate contracts, 1–54 
Design-build method of contracting, 1–63 to 1–64 
 advantages and disadvantages, 1–47 to 1–48 
 contractor selection, 1–48 to 1–49 
 design responsibility, 1–52 
 examples, 1–51 to 1–52 
 federal laws and regulation, 1–48 
 goals of, 2–9 
 guidelines, 1–52 to 1–53 
 incentive/disincentive provisions, 1–49 to 1–50 
 insurance requirements, 1–50, 7–23 
 liability limits, 1–52 
 licensing and, 2–15 
 quality assurance and quality control provisions, 1–51, 2–9 to 2–10 
 request for qualifications, 1–49 
 risk identification and management in, 1–49 
 risks of, 2–9 
 state authority, 1–48 
 state regulation, 2–15 
 stipends for bidders, 1–49 
 warranty provisions, 1–50 to 1–51 
Design-build-operate-maintain contracts, 1–54 
Design professionals 
 breach of contract claims against, 7–18 to 7–19 
 recovery against, 7–25 to 7–27 
 tendering of claims to, 7–24 to 7–25 
Design sequencing, 1–70 
Differing site conditions clause, 1–77 to 1–78 
 absence of, in contracts, 5–22 
 coverage for effects on unchanged work, 5–16, 5–31 
 disclosure requirements, 5–24 to 5–25 
 equitable adjustment provisions, 6–31 to 6–32 
 exculpatory provisions and, 5–25 to 5–27 
 implications of change order, 5–28 
 impossible conditions excusing performance under, 5–28 
 misrepresentation of conditions in bid request, 5–22 to 5–24 
 notice requirements, 5–21 to 5–22 
 purpose of, 5–15 
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 site investigation clause and, 5–19 to 5–21 
 subcontractor claims, 5–27 to 5–28 
 subsurface or latent conditions, 5–16, 5–17 to 5–18 
 time delay related to, 5–31 to 5–32 
 Type I conditions, 5–17 to 5–18 
 Type II conditions, 5–18 to 5–19 
 types of, 5–16 to 5–17 
 unknown or unusual physical conditions, 5–18 to 5–19 
 See also Site conditions 
Disadvantaged Business Enterprise 
 amendments of 2011 to USDOT regulations, 4–8 to 4–11 
 Business Development Program guidelines, 4–8 
 captive firms, 4–33 
 certification, 4–5 to 4–7, 4–29 to 4–32 
 control of business, 4–30 to 4–31 
 counting program participation, 4–32 to 4–33 
 denial or revocation of status, 4–7, 4–32 
 disparity and availability studies, 4–23 to 4–24 
 eligibility investigations, 4–7, 4–31 to 4–32 
 enforcement of USDOT regulations, 4–7 to 4–8, 4–24 to 4–29, 4–33 to 4–34 
 evolution of legal concepts and regulations for, 4–11 to 4–23 
 federal regulations, 4–3 to 4–11 
 fraudulent use of program for, 2–25, 4–7 to 4–8, 4–24 to 4–26 
 future prospects of USDOT program for, 4–11 
 good-faith effort standard for contract awards, 4–8, 4–13 to 4–14, 4–22 
 interstate certification, 4–9 
 Mentor-Protégé Program, 4–8, 4–33 
 NAICS code certification, 4–4, 4–9 
 ownership, 4–6, 4–29 to 4–30 
 Payments Form, 4–8 
 penalties for noncompliance with federal rules for, 4–5 
 personal net worth cap, 4–9 
 program oversight and administration, 4–10, 4–34 
 prompt payment requirements, 1–78 to 1–79, 4–4 
 purchases from prime contractors, 4–8 
 review of certification, 4–9 
 small business status of, 4–5 to 4–6, 4–9 to 4–11 
 state accountability to USDOT on goals for, 4–10 
 submission of list of qualified firms after bid opening, 4–27 to 4–29 
 substitution of qualified firms after contract award, 4–26 to 4–27 
 termination of, by prime contractor, 4–8 to 4–9 
 Unified Certification Program, 4–6 to 4–7, 4–31 
 Uniform Report of Awards or Commitments, 4–8 
 See also Affirmative action 
Disadvantaged Business Enterprises Services, 1–5 
Discovery process 
 depositions, 6–74 to 6–78 
 federal rules, 6–67 to 6–68 
 goals of, 6–72 
 interrogatories, 6–72 to 6–73 
 issuance of hold orders to comply with, 6–71 
 mandatory disclosures, 6–68 
 in mediation, 7–31 
 objections to requests in, 6–73 
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 opponent's resistance in, 6–78, 6–79 
 potential problems in, 6–78 to 6–79 
 pretrial, 6–55 
 pretrial conference, 6–67 to 6–68 
 protective orders, 6–68 to 6–69 
 request for admissions, 6–74 
 request for production of documents, 6–73 to 6–74 
 roles and responsibilities of state officials, 6–70 to 6–71 
 significance of, in litigation, 6–65 
 See also Electronic discovery 
Discrimination 
 bidder preference statutes as, 4–35 to 4–36 
 evolution of affirmative action policies, 4–11 to 4–23 
 federal prohibitions, 1–76, 1–78, 4–3, 4–11 to 4–12 
 against materials of foreign origin, 1–83 to 1–84 
 against out-of-state applicants to apprenticeship program, 4–43 
 prequalification as, 2–5 to 2–6 
 See also Disadvantaged Business Enterprise 
Dispute resolution 
 contract provisions, 1–83 
 gatekeeper concept, 6–9 
 sources of disputes in construction industry, 7–4 
 state procedures for, 6–9 to 6–16 
 See also Alternative dispute resolution 
Dispute resolution boards, 7–32 to 7–34, 7–39, 7–40 
Disputes Resolution Act, 7–31 
Disruption, damage claims for, 6–50 to 6–52 
District of Columbia, 3–16, 4–42 
Diversion of funds, 2–30 
Doctrine of apparent authority, 5–4 
Doctrine of constructability, 1–72 to 1–73 
Doctrine of patent ambiguity, 1–73 to 1–74 
Document collection and maintenance 
 change orders, 5–9 to 5–12 
 in critical path method scheduling, 6–51 to 6–52 
 Disadvantaged Business Enterprise regulations, 4–3, 4–4 
 documents audited in claim procedures, 6–6 to 6–7, 6–23 to 6–25 
 emergency contract awards, 1–39 
 escrow arrangements for bid documents, 6–23 to 6–24 
 for litigation, 6–58, 6–59 to 6–62, 6–89 
 notice of delay, 5–38 
 requirements for federally-aided projects, 1–75, 1–76 
 See also Confidentiality; Electronic discovery 
Due process 
 licensing regulation and, 2–12 
 postqualification process, 2–20 
 prequalification and, 2–33 
 rejection of bid and, 1–24 
 in suspension or debarment process, 2–25 to 2–29 
Duty of inquiry, 1–73 to 1–74 
 
E 
Early completion of work, prevention of, 5–33 to 5–34 
Economic loss of value, 6–35 to 6–39, 7–4 to 7–5 
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Eichleay formula, 6–47 to 6–50 
Electronic bidding, 1–21 
Electronic discovery 
 attorney-client privilege and, 6–67 
 cautions in responding to, 6–67 
 failure to disclose or produce, 6–69 to 6–70 
 federal rules governing, 6–63, 6–66 to 6–68, 6–70 
 legal expertise in, 6–72 
 limitations on scope of, 6–68 
 roles and responsibilities of state officials, 6–70 to 6–71 
 scope of, 6–63, 6–71 
 significance of, 6–65 to 6–66, 6–72 
 software and services, 6–67, 6–71 to 6–72 
Eleventh Amendment, 6–4 
Emergency contract awards 
 contracting options, 1–39 
 examples of, 1–40 to 1–41 
 as exceptions to competitive bidding, 1–33 to 1–35 
 federal requirements for, 1–37 
 minimum wage regulations and, 4–38 
 off-system repairs, 1–38 to 1–39 
 potential problems in, 1–39 to 1–40 
 recordkeeping requirements, 1–39 
 state statutes and regulations, 1–37 to 1–39 
Employee Retirement Income Security Act 
 apprenticeship programs and, 4–43 to 4–45 
 minimum wage laws and, 4–41 to 4–42 
Engineering services, agency purchase of, 1–31 to 1–32 
Enterprise scheduling system, 6–52 
Environmental regulation 
 delays for environmental testing, 1–89 
 liability in public-private partnerships, 1–62 
 MAP-21 provisions, 1–8 
 pollution exclusion provisions of insurance, 7–23 
 requirements of federally-aided projects, 1–75, 1–76 
Equal Employment Opportunity, 1–75, 1–76, 4–11 
Equal Protection Clause, 4–36, 4–54 
Escrow arrangements for bid documents, 6–23 to 6–24 
Estoppel, to avoid written change order requirement, 5–5 
Evergreen contracting, 1–42 
Evidence 
 construction site surveillance, 6–62 
 document collection and management, 6–58, 6–59 to 6–62 
 excludable, 6–90 
 failure to preserve or produce, 6–65 
 photographs and video, 6–62 to 6–65, 6–84 
 premarking exhibits, 6–83 
 pretrial motion to exclude, 6–82 
 use of visual aids, 6–83 to 6–85 
 See also Electronic discovery; Witnesses, trial 
Excluded Parties List, 2–21 
Exculpatory clauses, 1–87 to 1–91 
 conspicuousness, 1–87 
 for delay claims, 1–87 to 1–89, 5–34 
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 designer liability provisions, 7–25 to 7–27 
 for differing site conditions, 5–25 to 5–27 
 limits on claim filing period, 1–91 
 rationale, 1–87 
 termination for convenience provisions, 1–89 to 1–91 
Expert witnesses 
 deposing, 6–75 to 6–76 
 engineering witness, 6–79 to 6–81 
 preparation for trial, 6–57 to 6–58 
 See also Witnesses, trial 
Extensions of contracts, 1–36 
 
F 
Fair Labor Standards Act, 4–46 
False Claims Act, 6–16 to 6–19, 7–4 
FARs, 2–8 
Federal-Aid Highway Act, 1–3 
Federal-Aid Highway Program Manual, 1–4 
Federal-Aid Highway Program Policy and Guidance Center, 1–4 
Federal-Aid Highway Secondary System, 1–3 
Federal-Aid Policy Guide, 1–4 
Federal-Aid Primary Highway System, 1–3 
Federal Arbitration Act, 7–35 
Federal Change clause, 5–7, 5–9, 5–12 
Federal False Claims Act, 2–7, 3–25 
Federal government 
 bid protest process, 3–12 
 evolution of current transportation funding system, 1–3 to 1–4 
 See also specific department or agency; specific legislation 
Federal Highway Administration 
 competitive bidding requirements, 1–30 
 evolution of federally-aided transportation system, 1–3 to 1–4 
 participation in alternative dispute resolution, 7–28 
 required contract provisions (FHWA-1273), 1–75 to 1–77 
Federal Lands and Tribal Transportation Program, 1–9 
Federally-aided projects 
 competitive bidding requirements, 1–29 to 1–30 
 contract requirements, 1–74 to 1–81 
 Disadvantaged Business Enterprise regulations, 4–3 to 4–11 
 evolution of funding system, 1–3 to 1–4 
 fraud prevention efforts, 2–7 to 2–8 
 implications for bid advertisement, 1–17 
 labor regulations covering, 4–37 
 minimum wage requirements, 4–37 to 4–46 
 prohibition of state bidder preference rules in, 4–37 
 qualification of contractors for, 2–6 to 2–8 
 state use of suspended or debarred firms on, 2–22 
 surety bond requirements, 2–36, 2–45 to 2–46 
Federal Rules of Civil Procedure, 6–19, 6–20, 6–63, 6–65 to 6–67 
Ferry Boats Discretionary Project, 1–5 
Fifth Amendment, 4–11 to 4–12, 4–17 
First Amendment, 3–25, 3–26 
Fitzgerald Act, 4–43 
Force account, 6–44 



 I-13

Force majeure events, 5–29 
Fourteenth Amendment, 4–11 to 4–12, 4–15 to 4–16, 4–17, 4–36 
Fraud 
 federal enforcement, 6–16 to 6–21 
 misuse of Disadvantaged Business Enterprise program, 2–25, 4–7 to 4–8, 4–24 to 4–26 
 monitoring programs for, 2–34 to 2–36 
 practice guidelines on prevention and remediation, 6–22 to 6–23 
 prevention, 2–7 to 2–8 
 qui tam actions, 6–16 to 6–17, 6–19 to 6–21 
 scope of liability, 6–18 
 state investigation and prosecution, 6–21 to 6–23 
 suspension of qualification for, 2–24 to 2–25 
Fraud Enforcement and Recovery Act, 2–7, 6–17, 6–19, 6–20 
Free speech claims in bid protest, 3–25, 3–26 
Funding of transportation projects 
 under American Recovery and Reinvestment Act, 1–80 to 1–81 
 evolution of current system, 1–3 to 1–4 
 future challenges, 1–4 to 1–5 
 "minibus" legislation, 1–5 to 1–6 
 Moving Ahead for Progress in the 21st Century Act, 1–6 to 1–9 
 revenue sources, 1–4 
 state concerns, 1–9 to 1–12 
 See also Federally-aided projects 
 
G 
Gas tax, 1–4 to 1–5 
Gatekeeper method of dispute resolution, 6–9 
General Contractor/Construction Manager (GC/CM). See Construction manager at risk method of 

construction 
Grant Anticipation Revenue Vehicle, 1–55 
Greenfield projects, 1–54 to 1–55 
 
H 
Heard Act, 2–38, 2–40 
High Priority Projects, 1–5 
Highway Obligation Limitation, 1–5 
Highway Revenue Act, 1–3 
Highway Safety Improvement Program, 1–7, 1–9 
Highways for LIFE Demo Projects, 1–5 
Highway Traffic Safety Grants, 1–5 
Highway Trust Fund, 1–3, 1–5, 1–8 
Highway Use Tax Evasion Program, 1–8 
Home office overhead, 6–47 to 6–50 
 
I 
Immunity 
 Eleventh Amendment, 6–4 
 from False Claims Act liability, 6–18 to 6–19 
 sovereign, 6–3 to 6–4, 6–9 to 6–15 
Implied warranties, 1–92 
 of constructability, 1–72 to 1–73, 1–74 
Incentive/disincentive provisions in contracts, 1–45 to 1–46, 1–82 
 design-build contracts, 1–49 to 1–50 
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 as liquidated damages for defective work, 7–5 
Indemnification 
 contract features, 7–19 to 7–20 
 of design consultant, 7–19 
 liability limitation clause, 7–20 
 suretyship and, 2–56 to 2–57 
Innovative Bridge Research and Development, 1–5 
Insurance 
 Accord forms, 7–20, 7–22 
 agency purchase of, 1–31 
 builder's risk, 7–22 
 contract requirements for public works projects, 2–57, 7–20 
 against damage to structures during contract performance, 7–13 
 design-build contract requirements, 1–50 
 failure to obtain, 7–24 
 liability, 7–21 to 7–22 
 occurrence coverage, 7–21 
 owner controlled programs, 7–23 
 pollution exclusions, 7–23 
 self-insured retention provisions, 7–20 to 7–21 
 tender of claim, 7–24 to 7–25 
Integrated Project Delivery, 1–69 to 1–70 
Intermodal Surface Transportation Efficiency Act (ISTEA), 1–3, 1–53, 4–3, 4–14 
Interpretation of contract, 6–25 to 6–31 
 acceptance of defective work, 7–7 to 7–8 
 sources of disputes in construction industry, 7–4 
 strict compliance rule, 7–3 
Interrogatories, pretrial, 6–72 to 6–73 
Interstate commerce 
 qualification of contractors and, 2–5 
 See also Commerce clause 
Interstate highway system, 1–3 
Interstate Maintenance Discretionary, 1–5 
Interstate System Reconstruction and Rehabilitation Pilot Program, 1–8 
IPSIGs, 2–34 to 2–36 
ISTEA. See Intermodal Surface Transportation Efficiency Act 
 
J 
Job-order contracting, 1–41 to 1–42 
Joint ventures, 1–29 
 prequalification, 2–18 
 
L 
Labor standards 
 compliance monitoring, 4–47 
 enforcement, 4–37 
 federal requirements for, 4–37 
 hours and conditions of work, 4–46 to 4–47 
 See also Minimum wage 
Land acquisition or leases, 1–35 
Lane rental, 1–44 
Leaking Underground Storage Tank Trust Fund, 1–8 
Lean construction movement, 1–70 
Letters of credit, 7–14 
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Licensing 
 administrative structures for, 2–13 
 current state practice, 2–12 to 2–13 
 delayed renewal, 2–30 
 design-build method of contracting and, 2–15 
 for eligibility to bid, 2–3 
 examinations and criteria for, 2–15 
 exemptions, 2–13 
 fees, 2–13 
 as method for qualifying bidders, 2–4 
 objectives of, 2–12 
 penalties for violations of laws concerning, 2–12 
 prequalification and, 2–5 
 revocation actions by states, 2–29 to 2–31 
 rights of unlicensed contractors, 2–12 
 scope of requirement for, 2–13 to 2–14 
Life-cycle costs, 1–83 
Liquidated damages 
 bid security deposits as, 1–18 to 1–19 
 contract provisions, 1–82 to 1–83 
 cost guidelines, 5–42 
 for delay, 5–40 to 5–42 
 disincentive specifications as, 7–5 to 7–6 
 versus incentive/disincentive provisions, 1–82 
 purpose of, 1–82 
 substantial completion and, 7–3 
Litigation 
 addressing damages in, 6–87 
 affirmative defense, 6–81 to 6–82, 6–91 
 alternative dispute resolution versus, 7–38 to 7–40 
 attorney-client privilege in, 6–56, 6–58, 6–67 
 avoiding technical language in, 6–90 
 basic process of, 6–54 to 6–55 
 challenges in trying construction cases, 6–55 
 challenges to bidder preference statutes, 4–35 to 4–37 
 challenges to project labor agreements, 4–49 to 4–50, 4–51 to 4–54 
 claims consultants in, 6–57 
 claims summary and response, 6–56 to 6–57 
 closing argument, 6–88 
 cross-examination, 6–87 to 6–88 
 current state practices for dispute resolution, 6–9 to 6–16 
 direct examination, 6–86 to 6–87 
 document collection and management for, 6–58, 6–59 to 6–62, 6–89 
 evaluation of claim prior to, 6–3 
 excluding evidence, 6–90 
 expert testimony, 6–57 to 6–58 
 jury instructions, 6–55, 6–89 
 jury trials, 6–81, 6–83 
 legal team, 6–57 
 limiting initial efforts in hopes of avoiding, 6–57 
 methods of calculating damages, 6–41 to 6–44 
 of multiple claims, 6–88 
 note-taking during trial, 6–89 
 opening statement, 6–85 to 6–86 
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 over change orders, 5–3 
 over interpretation of contract, 6–25 to 6–31 
 photographic and video evidence, 6–62 to 6–65 
 plan for, 6–58 
 pretrial discovery, 6–55 
 pretrial motions, 6–55, 6–82 
 project completion required before, 6–40 
 recovery of attorney fees, 6–54 
 recovery of claim preparation costs, 6–54 
 settlement negotiations, 6–85 
 trial brief, 6–83 
 trial preparation, 6–55 to 6–58, 6–59 
 use of visual aids, 6–83 to 6–85 
 work-product privilege in, 6–58, 6–64 
 See also Claim procedures; Discovery process; Expert witnesses; Witnesses, trial 
Lowest and best bidder, 1–27, 3–14 to 3–15 
Lowest responsible bidder, 1–21 to 1–27, 2–3 
 postqualification of federally debarred contractors, 2–20 
Lump sum bidding, 1–14 to 1–15, 1–45 
 
M 
Maine, 1–18, 4–45 
Maintenance contracts, 1–41 to 1–42 
MAP-21. See Moving Ahead for Progress in the 21st Century Act 
Materials and methods of construction 
 Buy America requirements, 1–79 to 1–80 
 local preference requirements in procurement, 1–83 to 1–84 
 in project plans and specifications, 1–71 
 recovery for increased cost of materials, 6–46 
 required use of exclusive sources, 1–84 to 1–87 
Measured mile analysis, 6–44 to 6–45 
Mediation, 6–57, 7–28 to 7–31, 7–34 to 7–35 
Metropolitan planning organizations, 1–5, 1–7, 1–8 
Miller Act, 2–36, 2–38, 2–39, 2–40, 2–41 to 2–42, 2–44, 2–46 to 2–47, 2–48 to 2–52, 2–53 
Minibus legislation, 1–5 to 1–6 
Minimum wage regulations 
 application of Davis-Bacon Act, 4–37 to 4–39 
 apprenticeship programs and, 4–42 to 4–45 
 classification of laborers and mechanics in, 4–42 
 construction work covered by, 4–38 
 determination of prevailing wage rates, 4–39 to 4–40 
 Employee Retirement Income Security Act and, 4–41 to 4–42 
 exempted work, 4–38 
 federal legislation, 1–76, 4–37 
 fringe benefit provisions, 4–40 to 4–41 
 "site of work" requirements, 4–42 
 state laws, 4–45 to 4–46 
Mini-trial process, 7–31 to 7–32, 7–34 
Minority Business Enterprise 
 constitutional review, 4–14 to 4–15, 4–18 to 4–19 
 ownership, 4–30 
 program origins, 4–12 to 4–13 
 subcontractors, 4–22 
 substitution of qualified firms after contract award, 4–27 
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 See also Affirmative action; Disadvantaged Business Enterprise 
Model Procurement Act, 2–40 
Model Procurement Code for State and Local Governments, 1–12 
Models, of construction project, 6–84 
Moving Ahead for Progress in the 21st Century Act (MAP-21), 1–6 to 1–9, 1–39 
 
N 
National Apprenticeship Act, 4–43 
National Cooperative Highway Research Program, 1–37, 2–10, 4–23, 4–34, 6–21 to 6–23 
 NCHRP Synthesis 390, 2–10, 2–11 
 NCHRP Synthesis 402, 1–64, 1–66 to 1–67 
 NCHRP Synthesis 416, 4–11 
National Corridor Infrastructure Improvement Program, 1–5 
National Defense Authorization Act, 3–12 
National Environmental Policy Act, 1–8, 1–39 
National Highway Performance Program, 1–7, 1–9 
National Highway System, 1–7 
National Historic Covered Bridge Preservation, 1–5 
National Labor Relations Act, 4–49 to 4–50, 4–51 to 4–52 
National Scenic Byways, 1–5 
Negotiations 
 after bid opening, 1–26, 3–19 
 in best-value procurement, 1–68 to 1–69 
 claim procedure, 6–7 
 dispute resolution, 7–27 to 7–28 
 enforcement of performance bonds, 2–52 to 2–53 
 methods of noncompetitive award, 1–36 
 of sole source contracts, 1–36 
 for specialized services, 1–31 to 1–33 
 takeover agreement, 7–15 to 7–16 
 trail settlement, 6–85 
No-damages-for-delay clauses, 5–33, 5–34 to 5–37 
No excuse clauses, 1–46 
No-pay-for-delay clauses, 1–89, 5–29, 5–34, 5–35 to 5–37 
Nullum tempus, 7–9 to 7–13 
 
O 
Occupational Safety and Health Administration, 4–46 to 4–47 
Office of Inspector General, DOT, 2–7 to 2–8, 2–22 
On-call contracts, 1–94 
On-the-Job Training Services, 1–5 
Oral contracts, 1–92 to 1–93 
Order of precedence, 1–73 
Out-of-state contractors, 2–19 
Overhead compensation, 1–46 
Owner controlled insurance programs, 7–23 
 
P 
Painting, 2–14 
Partnering, 7–41 to 7–42 
Patent ambiguity doctrine, 6–31 
Pavement warranties, 1–94 
Payment bonds, 2–37, 2–39, 2–46 to 2–52 
 performance bonds and, 7–14 
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 state liability for failure to require, 6–34 
Penalties 
 bid security deposits as, 1–18 to 1–19 
 contract requirements in federally-aided projects, 1–74 
 disincentive payments and, 1–45 
 failure to cooperate in pretrial discovery, 6–69 to 6–70 
 liquidated damages as, 1–82 to 1–83, 5–40 to 5–41 
 for misuse of Disadvantaged Business Enterprise program, 4–25 
 revocation or suspension of license, 2–29 to 2–31 
 See also Suspension and debarment, federal 
Performance-based construction 
 prequalification for, 2–8 to 2–11 
 transitioning to, 2–10 
Performance bonds, 2–4, 2–37, 2–45 
 alternatives, 7–14 
 construction contract and, 7–16 
 enforcement, 2–52 to 2–54 
 limitations on surety's liability under, 7–16 to 7–17 
 versus performance-based prequalification, 2–10 
 in public-private partnerships, 1–59 
 purpose, 7–14 
 terms and conditions, 7–14 
Performance management, 1–8 to 1–9 
Performance specifications, 1–74 
Plans and specifications for projects 
 agency responsibilities in contracting, 1–70 to 1–74 
 breach of contract claims against design consultant, 7–18 to 7–19 
 economic loss limitation on liability of designers, 6–35 to 6–39 
 implications of changes in, for enforcement of payment bond, 2–55 to 2–56 
 recovery against designer for errors and omissions, 5–44, 6–35, 7–24 to 7–25 
 rejection of bids at variance with, 3–9 to 3–10 
 as rules, 1–93 
Postqualification of bidders, 2–5 
 advantages, 2–19 
 contractors with criminal convictions, 2–20 
 current state practice, 2–19 to 2–20 
 disadvantages, 2–20 
 limitations of, 2–9 
 subcontractors, 2–20 to 2–21 
Pre-bid conference, 3–10 
Prequalification 
 classification of contractors, 2–18 
 conclusiveness of, 2–19 
 consideration of contractor's criminal conviction, 2–33 to 2–34 
 contractor responsibility to maintain, 2–23 
 current state practices, 2–10 to 2–11 
 as discriminatory, 2–5 to 2–6 
 disqualification or rejection of bids, 2–31 to 2–33 
 elements of state laws on, 2–15 to 2–16 
 evaluation criteria, 2–11, 2–17 to 2–18 
 evidence of continuing eligibility, 2–17 to 2–18 
 failure to include information on, in bid, 3–11 
 first-time bidders, 2–19 
 of joint ventures, 2–18 
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 legal implications, 2–18 
 licensing and, 2–5 
 limitations of, 2–9 
 as method for qualifying bidders, 2–4 
 of out-of-state contractors, 2–19 
 for performance-based construction, 2–8 to 2–11 
 as property interest, 3–25 
 rating of contractor capacity, 2–18 to 2–19 
 scope of requirements, 2–16 to 2–17 
 state authority for, 2–15, 2–16 
 subcontractor, 2–16 to 2–17 
 suspension/debarment and, 2–22 to 2–23 
 See also Qualification of contractors 
Private activity bonds, 1–55 
Privileges and Immunities Clause, 4–35 to 4–37 
Productivity, damage claims for loss of, 6–44 to 6–46 
Project labor agreements, 4–45 
 administrative guidance to states, 4–48 to 4–49 
 competition in, 4–49, 4–52 to 4–54 
 definition, 4–47 
 legal challenges to, 4–49 to 4–50, 4–51 to 4–54 
 national policy, 4–47 to 4–48, 4–51 to 4–52 
 purpose, 4–47 
 standing to challenge, 4–54 
Projects of Regional and National Significance, 1–5 
Prompt payment regulations, 1–78 to 1–79, 4–4 
Protest of contract award 
 award of contract delayed by, 1–20 
 based on civil rights violation, 3–25 to 3–26 
 best-value bid awards, 1–69 
 free speech violation claims, 3–25, 3–26 
 injunctive relief for protester, 3–15 to 3–16 
 prior to bid opening, 3–13 
 procedures and evidence for review of, 3–15 
 public body for review of, 3–11 to 3–13 
 request to invalidate executed contract, 3–16 to 3–17 
 standard and scope of review, 3–14 to 3–15 
 standing for, 3–13 to 3–14, 3–16 
 timing of, 3–13 
Public benefit corporations, 1–55 
Public Lands Highway Discretionary, 1–5 
Public-private partnerships 
 confidentiality protections in, 1–59 
 environmental liability in, 1–62 
 evolution of, 1–53 to 1–54 
 financing, 1–55 
 hand-back provisions, 1–62 
 labor issues in, 1–61 
 legal issues in, 1–58 to 1–62 
 legislative approval, 1–59 
 liability limits in, 1–61 
 maintenance standards, 1–61 
 noncompete clauses in, 1–60 to 1–61 
 perception of foreign control of contractor, 1–61 to 1–62 
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 performance bonds in, 1–59 
 risk allocation in, 1–59 to 1–60 
 sample projects, 1–56 to 1–58 
 state laws on, 1–57 to 1–58 
 states authorizing, 1–54 
 termination clauses in, 1–61 
 tort liability in, 1–60 
 transparency issues in, 1–59 
 types of projects, 1–54 to 1–55 
 unsolicited proposals for, 1–58 to 1–59 
 use of proceeds from, 1–62 
Public safety rationale for contractor prequalification, 2–4 
Public utility services, 1–35 
Public works, definition of, 2–40 
 
Q 
Qualification of contractors 
 evidence for, 2–5 
 on federally-aided projects, 2–6 to 2–8 
 to improve competitive bidding, 2–4 
 to improve quality of public construction, 2–5 
 legal basis for, 2–5 
 limits on state police power applied to, 2–5 to 2–6 
 methods, 2–3 to 2–4 
 public interest role of, 2–4 
 public safety rationale, 2–4 
 purposes of, 2–3 
 standards of responsibility for, 2–3 
 See also Prequalification 
 
R 
Railway-Highway Crossings Hazard Elimination in High-Speed Rail Corridors, 1–5, 1–7 
Rating of contractor capacity, 2–18 to 2–19 
Recovery 
 agency failure to follow contracting procedures and, 1–28 
 of attorney fees, 6–54 
 based on unjust enrichment, 6–33 
 of claim preparation costs, 6–54 
 for contractor failure to complete contract, 5–44 
 against design professionals for errors or omissions, 5–44, 7–25 to 7–27 
 mutual mistake theory of, 6–33 to 6–34 
 See also Damages 
Rejection of bids 
 based on irregularities or informalities, 1–20 to 1–21, 3–4 to 3–5, 3–6 
 because of unbalanced unit pricing, 3–8 to 3–9 
 because of unit price/total price discrepancies, 1–14 to 1–15, 3–10 to 3–11 
 constitutional protections, 2–31 
 contractor's criminal conviction as basis for, 2–33 to 2–34 
 contractor's request for review of, 2–32 to 2–33 
 for departure from advertised specifications or terms, 3–9 to 3–10 
 erroneous, damages for, 3–22 to 3–25 
 for failure to acknowledge addenda, 3–10 to 3–11 
 for failure to document Disadvantaged Business Enterprise firms, 4–27 to 4–29 
 grounds for, 2–31 to 2–32 
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 for lack of bond guaranty, 3–10 
 for lack of signature, 3–6 to 3–7 
 for lack of statement of noncollusion, 1–78 
 for late submission, 3–7 
 rejection of all bids, 1–22 to 1–24 
 rejection of low bidder, 1–24 to 1–27 
 statement of agency rights in, in bid advertisement, 1–16 to 1–17 
 from suspended or debarred contractors, 2–7, 2–20 
 See also Bid mistakes 
Rented equipment, surety bond coverage for, 2–44 
Repair or replacement, 7–4 to 7–5, 7–13 to 7–14 
Required Contract Provisions for Federal-Aid Construction Projects, 4–46, 4–47 
Responsibility agreements, 2–34 
Rhode Island, 4–45 
Right-of-way acquisition, 1–17, 1–19 
Right to work laws, 4–51 
Risk allocation 
 contract provisions, 6–24 
 in design-build method of contracting, 1–49 
 exculpatory clauses for, 1–87 to 1–91 
 in public-private partnerships, 1–59 to 1–60 
Road user costs, 1–45, 1–82 
Rolling owner controlled insurance program, 7–23 
 
S 
Safe, Accountable, Flexible, Efficient, Transportation Equity Act: A Legacy for Users (SAFETEA-LU), 1–3, 

1–4, 1–8, 1–54 
SAFETEA-LU. See Safe, Accountable, Flexible, Efficient, Transportation Equity Act: A Legacy for Users 
Safe work conditions, 4–46 to 4–47 
Sealed bidding, 1–12 to 1–13 
Security deposits, 1–18 to 1–19 
SEP-14, 1–47 
SEP-15, 1–47, 1–53 to 1–54 
Setoffs, 7–6 
Shadow tolls, 1–55 
Site conditions 
 changed conditions clauses, 1–77 to 1–78 
 rejection of bid for failure to attend pre-bid conference on, 3–10 
 risks for contractors, 5–15 
 site investigation clause, 5–19 to 5–21 
 visual aids to illustrate, in trial, 6–84 
 See also Differing site conditions clause 
Site inspections, 1–72 
Small Business Act, 4–13 to 4–14 
Small Business Administration, 4–9 to 4–10, 4–13 
Small businesses, 4–4, 4–5 to 4–6, 4–10 to 4–11 
 evolution of laws and policies promoting, 4–12 to 4–13 
Sole source contracts, 1–36 
Sovereign immunity, 6–3 to 6–4, 6–9 to 6–15, 7–13 
Specialized personal and professional services, 1–31 to 1–33 
State government(s) 
 administrative procedures to resolve claims, 6–4 to 6–8 
 certification of Disadvantaged Business Enterprises, 4–5 to 4–7, 4–9, 4–29 to 4–32 
 contract clauses required by, 1–82 to 1–84 
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 contract interpretation practices, 6–26 to 6–29 
 dispute resolution practices, 6–9 to 6–16 
 economic loss rules, 6–35 to 6–39 
 evolution of transportation funding system, 1–3 to 1–4 
 fraud investigation and prosecution, 6–21 to 6–23 
 future funding concerns, 1–9 to 1–12 
 licensing regulation, 2–12 to 2–13 
 local preference requirements in procurement, 1–83 to 1–84 
 MAP-21 requirements, 1–8 to 1–9 
 no-pay-for-delay contract provisions, 5–35 to 5–37 
 prequalification practices, 2–10 to 2–11 
 pretrial discovery roles and responsibilities of, 6–70 to 6–71 
 prevailing wage laws, 4–45 to 4–46 
 regulation of design-build firms, 2–15 
 statutory waivers of sovereign immunity, 6–9 to 6–15 
 surety bond requirements, 2–36 
 suspension and debarment regulations, 2–22 to 2–29 
State infrastructure bank credit assistance, 1–55 
Statutes of limitation, 7–8 to 7–13, 7–17 
Statutes of repose, 7–8 to 7–9 
Strict compliance rule of contracts, 7–3 
Strikes, 5–29, 5–30 
Subcontracts/subcontractors 
 action against agency for failure to require payment bond, 6–34 
 affirmative action and Disadvantaged Business Enterprise programs, 4–19 to 4–20, 4–22, 4–33, 4–34 
 contract requirements for federally-aided projects, 1–76 
 coverage under prequalification laws, 2–16 to 2–17 
 definition of, 2–46, 2–47 
 delay claims, 5–37 to 5–38 
 differing site conditions claims, 5–27 to 5–28 
 failure to submit list of, with bid, 3–5 to 3–6 
 on federally-aided projects, 1–30 
 pass-through claims, 4–8, 5–16, 5–28, 5–37 to 5–38, 6–32 to 6–33 
 postqualification, 2–20 to 2–21 
 prime contractor responsibility, 1–29 
 prompt payment requirements, 1–78 to 1–79 
 required list of, 1–91 to 1–92 
 surety bond coverage, 2–46 to 2–48, 2–54 
Substantial completion, 7–3 
Subsurface conditions, 1–77 to 1–78, 5–15, 5–16, 5–17 to 5–18 
Surety bonds 
 administrative setoffs and, 7–6 
 agency's duty in acceptance of, 2–37 to 2–38 
 basic concept of, 2–36 
 as bid security deposit, 1–18 
 breach of contract liability, 7–16 
 claim process, 7–15 
 contract alteration and, 7–17 to 7–18 
 contract of indemnity and, 2–56 to 2–57 
 contractor default and, 7–15 to 7–16 
 discharge of obligations under, 2–54 to 2–56 
 discovery of latent defects covered by, 2–53 to 2–54 
 estoppel applications in claims, 2–54 
 as evidence of contractor qualification, 2–4 
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 federal regulations, 2–38, 2–39, 2–45 to 2–46 
 information for trial from, 6–59 
 labor covered by, 2–41 to 2–42 
 legal evolution of, 2–38 
 limitation of suit, 2–50 to 2–52 
 marginal items covered by, 2–43 to 2–44 
 materials covered by, 2–42 to 2–43 
 notification of claim, 2–48 to 2–50 
 options in event of contract termination, 2–36 to 2–37, 5–43 
 out-of-state registration of, 2–37 to 2–38 
 owner's rights against, 7–14 to 7–18 
 parties entitled to claims, 2–46 to 2–48 
 payment bond enforcement, 2–46 to 2–52 
 performance bond enforcement, 2–52 to 2–54 
 purpose, 2–4, 2–36 to 2–37 
 rejection of bids for lack of, 3–10 
 rental equipment covered by, 2–44 
 repair and parts replacement covered by, 2–45 
 state requirements, 2–36, 2–39 to 2–40 
 statutory terms, 2–40 
 Treasury List of Acceptable Sureties, 2–45 to 2–46 
Surface Transportation and Uniform Relocation Assistance Act, 4–3, 4–14, 5–9 
Surface Transportation Assistance Act, 4–3, 4–13 to 4–14 
Surface Transportation Discretionary Grants, 1–81 
Surface Transportation Program, 1–7, 1–9 
Suspension and debarment, federal. See Contractors suspended and debarred by DOT 
Suspension and debarment by states 
 for abuse of Disadvantaged Business Enterprise status, 2–25 
 for antitrust violations, 2–24 
 for collusive bidding, 2–24 to 2–25 
 contractor due process rights in, 2–25 to 2–29 
 contractor's criminal conviction as basis for, 2–34 
 de facto debarment, 2–26 
 for failure to pay prevailing wages, 2–23 to 2–24 
 for failure to update prequalification records, 2–23 
 federal suspension or debarment and, 2–26 
 legislative authority, 2–23 
 prequalification and, 2–22 to 2–23 
 time periods for, 2–29 
 See also Contractors suspended and debarred by DOT 
Suspension of work clause, 1–89, 5–29, 5–31 
 
T 
Takeover agreements, 7–15 to 7–16 
Taxes 
 funding for transportation construction, 1–4 to 1–5 
 liens in enforcement of performance bonds, 2–53 
TEA-21. See Transportation Equity Act for the 21st Century 
Termination of contract 
 for convenience, 1–89 to 1–91, 5–43 
 for default, 5–42 to 5–43 
 of Disadvantaged Business Enterprise by prime contractor, 4–8 to 4–9 
 federal contract requirements, 1–79 
 surety bond options, 2–36 to 2–37, 5–43 
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 wrongful, 5–43 
Tms*port software, 3–8 
Tolls 
 to finance public-private partnerships, 1–55, 1–56 
 MAP-21 provisions, 1–8 
Tort law, 6–34, 6–35, 6–38 
Transportation, Community, and System Preservation, 1–5 
Transportation Alternatives Program, 1–7, 1–9 
Transportation Equity Act for the 21st Century (TEA-21), 1–3, 1–53, 4–3, 4–21 
Transportation Infrastructure Financing and Innovation Act, 1–8, 1–55 
Treasury List of Acceptable Sureties, 2–45 to 2–46 
Tribal High Priority Projects, 1–7 
Trns.portExpedite, 1–21 
Truck Parking Pilot Program, 1–5 
 
U 
Uniform Arbitration Act, 7–35 
Uniform Relocation Assistance Act, 1–17 
Unit price bidding 
 acceptability of unbalanced bids, 3–7 to 3–9 
 lump sum discrepancy, 1–14 to 1–15, 3–10 to 3–11 
 variation in estimated quantities clause, 5–12 to 5–13 
Unjust enrichment, 6–33 
USDOT. See Department of Transportation, U.S. 
 
V 
Value engineering, 1–83, 5–14 
Value Pricing Pilot Program, 1–5, 1–8 
Variation in estimated quantities clause, 5–12 to 5–13 
 
W 
War Manpower Act, 4–12 
Warranties, 1–94 to 1–95. See also Implied warranties 
Weather delays, 1–45 to 1–46, 5–30 
Where and When contracting, 1–42 
Witnesses, trial 
 cross-examination, 6–87 to 6–88 
 deposing, 6–74 to 6–78 
 direct examination, 6–86 to 6–87 
 expert, 6–57 to 6–58 
 for interpretation of photographic and video evidence, 6–63 
 order of, 6–86 to 6–87 
 preparation for testimony, 6–86, 6–90 
 preparations for deposition, 6–76 to 6–78 
 preparing engineering witness, 6–79 to 6–81 
 pretrial motion to exclude, 6–82 
Women Business Enterprises, 4–12 to 4–13, 4–14, 4–18, 4–19, 4–22, 4–27 
 ownership and control of business, 4–30 to 4–31 
Workmanlike standards, 2–30 to 2–31 
Wrap-up insurance, 7–23 




