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Index 
 
 
A 
Abandonment of contract, 5-33 to 5-34, 5-38 to 5-39 
Acceleration of work, 5-36 to 5-37 
Acceptance of finished work 
 discovery of defects after, 7-7 to 7-12 
 latent defects, 7-6 to 7-7 
 unauthorized, 7-5 to 7-6 
Active interference, 1-45 
Administrative Procedure Act, 1-13 
 standing rules, 3-11 to 3-12 
Administrative procedures, 6-3, 6-4 to 6-7 
 state preferences, 6-7 to 6-14 
Advertisement for bids, 1-6 to 1-9 
 change of specifications after, 1-8 to 1-9 
 content, 1-6, 1-7 to 1-8 
 duration, 1-6 to 1-7, 2-6, 5-20 
 general contractor/construction manager contracts, 1-30  
 posting, 1-6 
Affirmative action 
 certification of disadvantaged and minority-owned businesses, 4-15 to 4-18 
 challenges to state and local programs, 4-9 to 4-11 
 constitutional challenges to federal regulations, 4-5 to 4-9 
 economically disadvantaged businesses, 4-4 to 4-5, 4-17 to 4-18 
 Equal Employment Opportunity program, 4-3 to 4-4 
 goals, 4-12, 4-13 
 good faith efforts to comply, 4-4 to 4-5, 4-12 to 4-13 
 joint venture compliance, 4-18 to 4-19 
 Minority Business Enterprise program, 4-4 
 narrow-tailoring test, 4-11 to 4-12, 4-20 
 origins and development of federal programs, 4-3 
 race-neutral alternatives, 4-12 
 subcontractor programs, 4-6, 4-8 to 4-9, 4-12 
 See also Disadvantaged Business Enterprise program; Minority Business Enterprise program 
Alternative bids, 1-27 to 1-28 
Alternative contracting methods, 1-29 to 1-32 
Alternative dispute resolution 
 dispute review boards, 7-24 to 7-26 
 forms of, 7-20 
 hybrid forms, 7-26 
 mediation, 7-20 to 7-23 
 mini-trials, 7-24 
 partnering process, 7-31 to 7-32 
 rationale, 7-20 
 trends, 7-32 
 See also Arbitration 
Antitrust law, suspension of qualification and, 2-21 
Apprenticeship programs, 4-28 to 4-30 
Arbitration, 6-3 
 advantages, 7-27, 7-29 
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 characteristics, 7-30 
 consolidation of proceedings, 7-31 
 process, 7-27 to 7-28 
 state administrative procedures, 6-7 to 6-14 
 state transportation agencies and, 7-29 to 7-31 
 trends, 7-26 
Architectural services, 1-22 
 liability, 6-26 to 6-27 
 See also Design professionals 
Attorney–client privilege, 6-46 
Attorney fees, 6-42 
Audit provisions of claims specification, 6-6 
Audit rights, 1-41 
 in claim resolution, 6-15 to 6-16 
Authority to contract, 1-50 
Awarding of contract, 1-10 to 1-11 
 agency failure to follow procedures, 1-17 to 1-18 
 basis for noncompetitive award, 1-20 to 1-27 
 to disadvantaged or charitable groups, 1-26 
 discovery of bid error after, 3-15 
 equitable relief for bid mistakes, 3-15 to 3-19 
 prequalification of bidder, 2-3 
 request to invalidate, 3-15 
 See also Protest of contract award 
 
B 
Bankruptcy, 5-40 
Bid mistakes 
 absence of affirmative action program description, 4-13 to 4-15 
 in awarded bid, 3-15 
 bond guarantees, 3-9 
 equitable relief for, 3-15 to 3-19 
 failure to acknowledge addenda, 3-9 
 failure to attend pre-bid conference, 3-9 to 3-10 
 forfeiture of bid security deposit, 3-19 to 3-20 
 late submission, 3-6 to 3-7 
 major vs. minor irregularities, 3-4 to 3-6 
 nonmaterial deviations, 3-10 
 nonresponsiveness, 3-8 to 3-9 
 by subcontractor, 3-22 to 3-23 
 types of, 3-3 to 3-4 
 unbalanced bids, 3-7 to 3-8 
 unsigned bids, 3-6 
 waiving of, 3-5, 3-10 
 withdrawal of bid, 3-15 
Bid preparation costs, 3-20 to 3-21 
Bid security deposits, 1-9 to 1-10, 1-18 
 forfeiture, 3-19 to 3-20 
Bonds 
 agency obligations, 2-28 to 2-29 
 basic concepts, 2-27 
 bid mistakes, 3-9 
 bid security deposits, 1-9 to 1-10 
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 conflicts over default payments, 7-15 to 7-16 
 contractor claims for recovery of increased costs, 6-42 
 discharge of surety obligations, 2-45 to 2-47 
 public policy concepts, 2-27 to 2-29 
 qualification of contractors, 2-4 
 state requirements, 2-27 
 statutory requirements, 2-28 
 statutory terms and definitions, 2-31 to 2-32 
 types of, 2-27 
 validity, 2-28 
 See also Payment bonds; Performance bonds 
Breach of contract 
 changes clause exception, 5-3 
 by contractor, 7-3 
 contractual basis, 6-22 to 6-23 
 contractual limitations on damages for, 6-30 to 6-31 
 damage awards, 6-22, 6-30 
 by design consultant, 7-16 
 liquidated damages clauses, 1-40 to 1-41 
 sovereign immunity from claims of, 6-4 
 surety liability, 7-13 to 7-14 
 tort damages and, 6-26 
 violation of contractor licensing laws as, 2-7 
 See also Claim procedures 
Brooks Architects-Engineers Act, 1-22 
Buy American Act, 1-37, 1-40, 2-21 
 
C 
Capacity rating of contractors, 2-13 to 2-14, 2-18 
Capital improvements contracts, 1-25 
Cardinal change, 5-8 
Changed character of work, 1-38 
Changed conditions, 1-37 to 1-38, 5-14 
 See also Differing site conditions 
Change orders 
 acceleration of work related to, 5-36 to 5-37 
 accord and satisfaction, 5-12 to 5-13 
 as admission of differing site conditions, 5-27 to 5-28 
 authority to issue, 5-3, 5-4 
 bond coverage and, 5-11 
 Cardinal Change doctrine, 5-8 
 compensation, 5-4 
 constructive change, 5-6 to 5-7 
 contractor response to perceived breach of contract in, 5-8, 5-9 
 delays related to, 5-30 
 effects on other work, 5-11 
 estoppel, 5-5 
 increased labor costs related to, 6-34 to 6-35 
 induced by duress, 5-13 
 notice of contractor claims against, 5-9 to 5-11 
 preventing, 5-13 
 purpose of changes clause, 5-3, 5-13 
 recovery of profit on cost of extra work, 6-42 
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 scope of contract considerations, 5-7 to 5-9 
 as source of litigation, 5-3 
 standard form of changes clause, 5-3 to 5-4 
 variation in estimated quantities, 5-11 to 5-12 
 waiver of changes clause, 5-4 to 5-5, 5-6 
 written change order requirement, 5-4 to 5-7 
Civil Rights Act, 3-21 
Claim notice, 6-43, 6-58 
 agency evaluation of, 6-3, 6-6, 6-43 to 6-44 
 agency response, 6-6 to 6-7, 6-45 
 for change order perceived to be outside of contract, 5-9 to 5-11 
 for defects discovered after final acceptance, 7-7 to 7-12 
 delay-related claims, 5-35 to 5-36 
 differing site conditions claims, 5-20 to 5-21 
 filing periods, 1-47 to 1-48, 6-5, 7-7 to 7-12 
 protest of contract award, 3-13 
 recovery for cost of preparing, 6-42 
 requirements, 6-5 
Claim procedures 
 administrative procedures, 6-3, 6-4 to 6-14 
 amendments to claim, 6-5 to 6-6 
 audit provisions, 6-6, 6-15 to 6-16 
 claims specifications, 6-5 to 6-7 
 critical path analysis, 5-28, 5-31, 6-39 to 6-40 
 damage amounts, 6-5, 6-7 
 establishment of contractual basis, 6-22 to 6-23 
 evaluation of claim, 6-3 
 False Claims Act provisions, 6-7, 6-14 to 6-15 
 final remedy method, 6-3, 6-7 to 6-14 
 interpretation of contracts, 6-16 to 6-22 
 recovery theories, 6-24 to 6-26 
 state immunity from suit, 6-3 to 6-4 
 subcontractor pass-through claims, 6-23 to 6-24 
Claim summary, 6-44 to 6-45 
Classification of contractors, 2-13, 2-18 
Clean Air Act, 1-37 
Clean Water Act, 1-37 
Collective bargaining agreements, 4-31 to 4-35 
Collusion 
 contractual prohibition, 1-38 to 1-39 
 suspension of bidders for, 2-21 to 2-22 
Commercial general liability insurance, 7-18 
Common law 
 arbitration in, 7-27 
 sovereign immunity, 6-3 
Competitive bidding 
 advertisement for. See Advertisement for bids 
 affirmative action programs, 4-3 to 4-5 
 agency failure to follow procedures, 1-17 to 1-18 
 alternative bidding in, 1-27 to 1-28 
 alternative contracting methods, 1-29 to 1-32, 1-36 
 apprenticeship programs and, 4-30 
 bidder protests, 3-11 to 3-15 
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 bid security deposits, 1-9 to 1-10, 1-18 
 collusion in, 2-21 to 2-22 
 combined bidding, 1-18 to 1-20 
 confidentiality requirements, 1-28 
 contractor qualification and, 2-4 
 design-build-bid method, 1-3 
 determination of lowest responsible bidder, 1-11 to 1-17, 2-3 
 dividing of contracts and, 1-4 
 emergency response and, 1-23 to 1-25 
 exceptions to rules, 1-20 to 1-27 
 for federally-aided contracts, 1-20 
 form of bidding rules, 1-4 to 1-6 
 goals, 1-3 to 1-4, 1-27 
 lump sum vs. unit price bids, 1-5 to 1-6 
 minimum amount of contract for, 1-20 to 1-21 
 post-bidding negotiations, 1-16 to 1-17 
 pre-bid conference, 1-10, 3-9 to 3-10 
 preference to disadvantaged or charitable groups, 1-26 
 prequalification of bidders in, 2-11 to 2-12 
 preservation of bid documents, 6-15 to 6-16 
 project labor agreements and, 4-33 to 4-34 
 rejection of all bids, 1-13 to 1-14 
 rejection of lowest bid, 1-15 to 1-17 
 single vs. separate contracts, 1-4 to 1-5, 1-21 
 special contracts, 1-23 to 1-25 
 specialized services, 1-21 to 1-23 
 statutory and regulatory environment, 1-3 
 submission and opening of bids, 1-10 to 1-11, 3-6 to 3-7 
 use of requests for proposals, 1-36 
 See also Bid mistakes; Protest of contract award 
Computer systems and services, 1-23 
 trial information management, 6-48 
Confidentiality 
 attorney–client privilege, 6-46 
 of bidding records, 1-28 
 escrow bid documentation and, 6-16 
 mediation agreement, 7-22 
 prequalification materials, 2-12 
 proprietary information in proposals, 1-31 to 1-32 
Consent decrees, liquidated damages clauses and, 1-40 to 1-41 
Consequential damages, 6-40 to 6-41 
Constructibility, warranty of, 1-34 to 1-35, 1-36 
Constructive acceleration, 5-36 to 5-37 
Constructive change, 5-6 to 5-7 
Constructive suspension, 5-30 
Consultant, claims, 6-45, 6-47 
Consultant fees, 6-42 
Contents of contract. See Contract contents 
Contract compliance by contractor 
 strict compliance, 7-3 
 See also Substantial completion 
Contract contents 
 agency responsibilities, 1-32 to 1-36 
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 alterations to, without surety consent, 7-15 
 ambiguities or defects in, 1-35 to 1-36, 6-17, 6-21 to 6-22 
 applicability of statutory requirements, 1-49 
 audit rights, 1-41 
 Buy American provisions, 1-40 
 changed conditions/differing site conditions clause, 1-37 to 1-38, 5-14 to 5-28 
 change orders clause. See Change orders 
 damage limitations, 6-30 to 6-31 
 default clause, 5-39 to 5-40 
 disincentive clause, 7-4 to 7-5 
 dispute resolution provisions, 1-41, 7-20 to 7-21, 7-23, 7-25, 7-29 
 escrow bid documentation specification, 6-15 to 6-16 
 exculpatory clauses, 1-44 to 1-48 
 express warranties, 1-51 
 implied terms and warranties, 1-49 
 indemnification for loss or liability, 2-47 to 2-48, 7-16 to 7-18 
 insurance requirements, 7-17 to 7-18 
 liability limitation clause, 7-17 
 liquidated damages clauses, 1-40 to 1-41 
 mutual mistakes, 6-25 
 no-damage-for-delay clauses, 5-32 to 5-35, 6-42 
 noncollusion clause, 1-38 to 1-39 
 nondiscrimination clause, 1-39 
 order of precedence, 1-35 to 1-36, 6-21 
 plans and specifications, 1-32 to 1-36, 1-50 to 1-51 
 prohibition of constructive acceleration claims, 5-37 
 prohibition on consequential damage claims, 6-41 
 prompt pay provisions, 1-39 
 required federal clauses, 1-36 to 1-40 
 required state clauses, 1-40 to 1-42 
 required use of exclusive sources, 1-42 to 1-44 
 site investigation clause, 5-19 to 5-20 
 state bidder preference policies, 4-23 
 state products requirements, 1-41 to 1-42 
 subcontractor listing, 1-48 to 1-49, 3-5 to 3-6 
 suspension of work clause, 5-30 
 termination provisions, 1-39 to 1-40 
 value engineering clauses, 1-41 
 wage and hour requirements, 4-30 to 4-31 
Contract Disputes Act, 6-41, 6-42, 7-27 
Contracting methods, 1-3 
 alternatives to competitive bidding, 1-3, 1-29 to 1-32 
 design-build, 1-3, 1-29 
 general contractor/construction manager, 1-30 to 1-31 
 on-call contracts, 1-51 
 postqualification of bidders, 2-14 
 public-private partnerships, 1-31 to 1-32 
 See also Competitive bidding; Protest of contract award 
Contract interpretation. See Interpretation of contracts 
Contractor, defined, 2-8 to 2-9 
Contract Work Hours and Safety Standards Act, 1-19 to 1-20, 4-30 
Contra proferentem, 6-22 
Criminal behavior, suspension of qualification based on, 2-18 to 2-19 
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Critical path analysis, 5-28, 5-31, 6-39 to 6-40, 6-60 
 
D 
Damages 
 breach of contract awards, 6-22, 6-30 
 claim specification, 6-5, 6-7 
 consequential, 6-40 to 6-41 
 contractual limitations on, 6-30 to 6-31 
 cost categories, 6-34 
 for defective performance, 7-3, 7-4 to 7-5 
 for delayed performance, 7-3 
 determination of, 6-31 to 6-34 
 discrete cost method of calculating, 6-31 to 6-32 
 disruption-related, 6-38 to 6-39 
 economic loss limitation on liability, 6-26 to 6-29 
 equitable adjustment, 6-22 to 6-23, 6-30 
 equitable relief for bid mistakes, 3-15 to 3-19 
 for erroneous rejection of bid, 3-20 to 3-23 
 force account method of determining, 6-34 
 jury verdict method of determining, 6-33 to 6-34 
 for late completion or delay, 5-37 to 5-40 
 modified total cost method of calculating, 6-33 
 rights of unlicensed contractors, 2-7 
 total cost method of calculating, 6-32 to 6-33 
 trial testimony, 6-62 to 6-63 
 types, 6-30 
 See also Recovery 
Davis–Bacon Act, 4-23 to 4-24, 4-25, 4-26 to 4-27, 4-28 
Default, 5-39 to 5-40 
 conflict between surety and bank over contract payments, 7-15 to 7-16 
 conflict between surety and owner over contract payments, 7-16 
 surety liability, 7-13 
Defective performance 
 discovered after final acceptance, 7-7 to 7-12 
 disincentive clause provisions, 7-4 to 7-5 
 latent defects, 2-44, 7-6 to 7-7 
 reduction in functional life due to, 7-4 
 remedies for, 7-3, 7-4 to 7-5 
 repair or replacement, 7-4 
 surety liability, 7-13 to 7-15 
 unauthorized acceptance of, 7-5 to 7-6 
Delay 
 abandonment of contract and, 5-33 to 5-34, 5-38 to 5-39 
 acceleration of work to prevent, 5-36 to 5-37 
 caused by active interference, 5-33 
 caused by bad faith, 5-33 
 caused by negligence, 5-33 
 causes of, 5-28 
 concurrent, 5-31, 6-39 
 contract clauses, 5-28 
 critical path analysis, 6-40 
 differing site conditions and, 5-30 
 disruption and, 6-38 
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 due to change orders, 5-30 
 due to third-party actions, 5-29, 5-30 
 early completion delay claims, 5-32 
 exculpatory clauses, 1-44 to 1-48 
 excusable and compensable, 5-30 to 5-31 
 excusable but noncompensable, 5-29 
 foreseeability, 5-29 
 inexcusable, 5-31 
 liquidated damages clauses, 1-40 to 1-41 
 no-damage-for-delay clauses, 5-32 to 5-35 
 not contemplated by parties, 5-33 
 notice of claims arising from, 5-35 to 5-36 
 owner's remedies, 5-37 to 5-40 
 qualification of bidder to prevent, 2-4 
 subcontractor, 5-35 
 termination for default, 5-39 to 5-40 
 types of, 5-28 
 weather-related, 5-29, 5-31 
 See also Performance bonds; Suspension of work 
Deposit, bid security, 1-9 to 1-10, 1-18 
Depositions 
 defending, 6-55 to 6-56 
 document management for, 6-53, 6-54 to 6-55 
 of expert witnesses, 6-52, 6-53, 6-54, 6-55 
 guidelines, 6-55 to 6-56 
 importance of, 6-52 
 outline preparation, 6-53 
 place for, 6-54 
 potential problems in, 6-56 
 taking, 6-52 to 6-55 
 telephone, 6-53 
Design-bid-build method of contracting 
 definition, 1-3 
 See also Competitive bidding 
Design-build method of contracting, 1-3, 1-29 
Design professionals, 1-22 
 liability of, 6-26 to 6-27, 7-16 
 tender of claims to, 7-19 
Design specifications, 1-36 
Differing site conditions, 1-38 
 change orders and, 5-27 to 5-28 
 compensation for, 5-4, 5-15, 6-30 
 conceptual basis, 5-14 
 contract clauses, 5-14 to 5-19, 5-21 
 definition, 5-15 to 5-16, 5-17 to 5-18 
 delays related to, 5-30 
 effects on unchanged work, 5-15 
 exculpatory clauses, 5-19 to 5-20, 5-24 to 5-27 
 impossibility of performance claims, 5-27 
 models and charts for describing, 6-60 
 notice of claims arising from, 5-20 to 5-21 
 owner liability, 5-15, 5-21 to 5-27 
 owner misrepresentation of, 5-15, 5-21 to 5-23 
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 owner nondisclosure, 5-23 to 5-24 
 risk assumption, 5-14 
 site investigation and, 5-19 to 5-20 
 subcontractor claims, 5-27 
 type I claims, 5-16 to 5-17 
 type II claims, 5-17 to 5-19 
 types of, 5-15 
Disadvantaged Business Enterprise program, 1-39, 4-3 
 captive companies, 4-19 
 certification of compliance, 4-15 to 4-18 
 challenges to state and local programs, 4-9 to 4-11 
 compliance monitoring, 4-19 to 4-20 
 compliance with, as evidence of responsibility, 4-13 to 4-15 
 constitutional challenges to, 4-5 to 4-6, 4-8, 4-11 
 flexibility in implementation, 4-12 to 4-13 
 mentor-protege programs, 4-19 
 narrowly-tailored regulations, 4-20 
 race-neutral measures to achieve, 4-12 
 revisions to withstand strict scrutiny, 4-11 to 4-12 
 subcontracting rules, 4-18, 4-19 
Disadvantaged businesses 
 contract preferences, 1-26 
 fraudulent use of, 2-22 
 prompt pay provisions, 1-39 
 See also Affirmative action; Disadvantaged Business Enterprise program 
Disciplinary actions, 2-14 to 2-16 
Discovery process, 6-43 
 depositions, 6-52 to 6-56 
 interrogatories, 6-50 to 6-51 
 in mediation, 7-22, 7-23 
 potential problems in, 6-56 
 request for production of documents, 6-51 to 6-52 
 requests for admission, 6-52 
Discrimination 
 challenges to state affirmative action programs, 4-9 
 constitutional rulings on affirmative action programs, 4-6 to 4-8 
 federal prohibition, 1-39, 4-3 
 prequalification of bidders and, 2-5 to 2-6 
 state bidder preferences as, 4-21 to 4-22 
 See also Affirmative action 
Disincentive clause, 7-4 to 7-5 
Dispute resolution 
 contract provisions, 1-41, 7-20 to 7-21, 7-23 
 state administrative procedures, 6-7 to 6-14 
 See also Alternative dispute resolution; Litigation 
Dispute review boards, 7-24 to 7-26 
Disqualification of bid, 2-16 to 2-18 
 damages for erroneous rejection, 3-20 to 3-23 
Disqualification of contractor, 2-20 to 2-26 
Disruption damages, 6-38 to 6-39, 6-40 
Diversion of funds, 2-16 
Doctrine of Apparent Authority, 5-4 
Document collection and management 
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 in depositions, 6-53 
 summaries, 6-65 
 trial preparation, 6-47 to 6-50, 6-56 
Due process 
 in awarding of contracts, 1-14 
 in disqualification or debarment, 2-22 to 2-23, 2-24 to 2-26 
 project labor agreements and, 4-35 
 in protest of contract award, 3-14 
 in suspension of qualification, 2-18 to 2-19 
 
E 
Early completion delay claims, 5-32, 5-37 
Economic loss limitation on liability, 6-26 to 6-29 
Eichleay formula, 6-36 to 6-37 
Eleventh Amendment, 6-4 
Emergency response, 1-23 to 1-25 
 prequalification of bidders and, 2-11, 2-12 
Employee Retirement Income Security Act, 4-27 
 apprenticeship programs and, 4-29 to 4-30 
Employees, 2-8 to 2-9 
Enforcement 
 arbitration decisions, 7-27 
 disincentive clause, 7-5 
 of exculpatory provisions, 5-25 to 5-26 
 indemnification, 2-48 
 indemnity clause, 7-17 
 no-damage-for-delay clauses, 5-32 
 of payment bonds, 2-36 to 2-43 
 of performance bonds, 2-43 to 2-45 
Engineering services, 1-22, 1-23 
 expert witnesses, 6-56 to 6-57 
Environmental regulation, 1-37 
 delay for environmental testing, 1-46 
Equal employment opportunity, 1-37 
Equal Employment Opportunity program, 4-3 to 4-4 
Equal Protection Clause, 4-6, 4-10 
 project labor agreements and, 4-35 
 state bidder preference policies and, 4-21 to 4-22 
Equipment costs, 6-35 to 6-36 
Equitable adjustment, 6-22 to 6-23, 6-30 
Escrow bid documentation specification, 6-15 to 6-16 
Estoppel, to avoid written change order requirement, 5-5 
Evidence 
 document collection and management, 6-47 to 6-50 
 excluding, 6-65 
 management during trial, 6-65 
 pre-marked exhibits, 6-59 
 in protest of bid award, 3-13 
 proving damages, 6-31 
 resolving contractual ambiguity, 6-21 
 summaries of records, 6-65 
 visual aids, 6-59 to 6-61 
 See also Discovery process 
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Excavation and grading work, 2-9 
Exculpatory clauses, 1-44 to 1-48 
 differing site conditions claims and, 5-19 to 5-20, 5-24 to 5-27 
 no-damage-for-delay clauses, 5-32 to 5-35 
Executive Order 11246, 4-3 to 4-4 
Executive Order 13202, 4-32 
Expert witnesses, 6-45 
 cross examination, 6-63 
 deposing, 6-52, 6-53, 6-54, 6-55 
 trial preparation, 6-56 to 6-57 
Express warranties, 1-51 
Extension of contract, 1-26 
 
F 
Fair Labor Standards Act, 4-30 
False Claims Act, 6-7, 6-14 to 6-15 
Federal Arbitration Act, 7-26 to 7-27 
Federal False Claims Act, 3-22 
Federal Highway Act, 1-14 
Federally-aided projects 
 advertisement of bids, 1-7, 1-8 
 bidding requirements, 1-20 
 changes clause in contracts for, 5-3 to 5-4, 5-6, 5-7, 5-11 
 design-build contracts, 1-29 
 minimum wage provisions, 4-23 to 4-30 
 qualification of contractors, 2-6 
 state bidder preference policies and, 4-23 
 suspension and debarment of contractors, 2-23 
 suspension of work clause, 5-30 
Federal regulations 
 affirmative action programs, 4-3 to 4-5 
 differing site conditions clause, 5-14, 5-15, 5-18 to 5-19 
 dispute resolution requirements, 7-26 to 7-27 
 False Claims Act, 6-14 , 6-15 
 labor standards, 4-23 
 nondiscrimination, 4-3 
 project labor agreement compliance, 4-31 to 4-32 
 required contract clauses, 1-36 to 1-40 
 state procedures for contractor qualification and, 2-5 
Fees, licensing, 2-7 to 2-8 
Fifth Amendment, 4-3 
Financial evaluation 
 in contractor capacity rating, 2-13 
 diversion of funds, 2-16 
 surety evaluation, 2-29 
Flow-down clause, 5-35 
Force account, 6-34 
Form FHWA-1273, 1-37 
Fourteenth Amendment, 4-3 
Freedom of Information Act, 6-47 
Fringe benefits, 4-24, 4-26 to 4-27 
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G 
General contractor/construction manager contracts, 1-30 to 1-31 
 
H 
Heard Act, 2-29, 2-31 
 
I 
Immunity 
 Eleventh Amendment, 6-4 
 sovereign, 6-3 to 6-4, 6-7 to 6-13, 6-16, 7-8 to 7-9, 7-12 
 statutes of repose and, 7-8 to 7-9, 7-12 
 waivers of, 6-16 
Implied terms and warranties, 1-49 
 in prequalification of subcontractors, 2-12 to 2-13 
Impossibility of performance, 5-27 
Indemnification 
 anti-indemnification statutes, 7-17 
 contract clause, 7-16 to 7-17 
 design consultant liability, 7-16 
 enforcement, 2-48 
 liability limitation clause, 7-17 
 in public-private partnership contracts, 1-32 
 rationale, 2-27 
 statutory requirements, 2-47 
 suretyship and, 2-47 to 2-48 
Injunctive relief, 3-13 to 3-14 
Insurance coverage, 1-21 
 builder's risk insurance, 7-12 
 contractor liability, 7-17, 7-18 
 contractual requirements, 2-47 to 2-48, 7-17 to 7-18 
 failure to obtain, 7-18 
Interest payments, 6-41 
Intermodal Surface Transportation Efficiency Act, 4-5, 4-11 
Internet, advertisement of bids via, 1-6 
Interpretation of contracts 
 context rule, 6-17 to 6-18, 6-19 to 6-20 
 doctrine of mutual mistakes, 6-25 
 liability of design professionals, 6-26 to 6-27 
 plain meaning approach, 6-17, 6-19 to 6-20 
 principles of, 6-17 to 6-18, 6-21 
 protection of expectations in, 6-16 
 public contract considerations, 6-16 
 resolving ambiguities, 6-21 to 6-22 
 sources of litigation, 6-16 to 6-17 
 state preferences, 6-17, 6-18 to 6-20 
Interrogatories, 6-50 to 6-51 
Interstate commerce laws, 1-42 
 qualification of contractors and, 2-5, 2-6 
 state bidder preference policies and, 4-21 
Invitations to bid 
 advertisement for bids, 1-6 to 1-9 
 agency failure to follow procedures, 1-17 to 1-18 
 alternative bidding, 1-28 
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 ambiguities in, 1-7 
 bidder protest prior to opening, 3-11 
 change of specifications after, 1-8 to 1-9 
 design-build contracts, 1-29 
 disqualification of bid, 2-16 to 2-18, 2-25 to 2-26 
 form of bid rules, 1-4 to 1-6 
 general contractor/construction manager contracts, 1-30 
 pre-bid conference requirements, 1-10, 3-9 to 3-10 
 subcontractor listing requirement, 1-48 to 1-49, 3-5 to 3-6 
 See also Bid mistakes; Prequalification of bidders 
 
J 
Job descriptions, 4-27 to 4-28 
Joint ventures, 1-19 
 design-build contracts, 1-29 
 Disadvantaged Business Enterprise program compliance, 4-18 to 4-19 
 prequalification of bidders and, 2-12 
Jury instructions, 6-43, 6-65 
Jury trials, 6-57 
 
L 
Labor costs, recovery of, 6-34 to 6-35 
Laborers, 4-27 to 4-28 
Labor standards, 1-37 
 apprenticeship programs, 4-28 to 4-30 
 classification of workers, 4-27 to 4-28 
 federal authority, 4-23 
 hours and conditions of work, 4-30 
 minimum wage, 4-23 to 4-30 
 project labor agreements, 4-31 to 4-35 
Land purchases, 1-25 
Latent defects, 2-44, 7-6 to 7-7 
 surety liability, 7-13 to 7-14 
Licensing and certification 
 administration of, 2-8 
 of Disadvantaged Business Enterprise program compliance, 4-15 to 4-18 
 due process rights in revocation of, 2-22 to 2-23 
 as evidence of contractor responsibility, 2-4 
 examinations and criteria, 2-9 to 2-10 
 exceptions, 2-8 
 federal contract requirements, 1-37 
 on federally-aided projects, 2-6 
 fees, 2-7 to 2-8 
 legal rights of unlicensed contractors, 2-7 
 penalties for violation, 2-7 
 prequalification and, 2-10 
 rationale, 2-4 to 2-5, 2-6 to 2-7 
 revocation, 2-14 to 2-16 
 scope of state law, 2-8 to 2-9 
 state laws and regulations, 2-6 to 2-7, 2-8 
 substantial compliance, 2-15 to 2-16 
 suspension and debarment, 2-20 to 2-26 
Life cycle costs, 1-41 
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Liquidated damages, 1-40 to 1-41 
 actual damages and, 5-38 
 for delayed performance, 7-3 
 disincentive specifications as, 7-4 to 7-5 
 to ensure Disadvantaged Business Enterprise program compliance, 4-19 to 4-20 
 for late completion, 5-37 to 5-39 
 to satisfy wage requirements, 4-30 to 4-31 
 substantial completion and, 7-3 
Litigation, 6-42 to 6-43 
 affirmative defense, 6-57 to 6-58, 6-67 
 answer to complaint, 6-57 
 attorney–client privilege, 6-46 
 bifurcating phases of, 6-43 
 claim summary, 6-44 to 6-45 
 closing arguments, 6-64 
 communication with judge and jury, 6-66 
 complex cases, 6-43 
 contract interpretation as source of, 6-16 to 6-17 
 cross examination of witnesses, 6-63 
 damages testimony, 6-62 to 6-63 
 designer liability, 7-19 
 determinants of success, 6-43 
 direct examination of witnesses, 6-62 to 6-63 
 discovery process, 6-43, 6-50 to 6-56 
 document collection and management, 6-46, 6-47 to 6-50, 6-64 
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