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INSTIG ORDER

The Department of Transportation, pursuant to 49 D.S.C. 47129(c)(2), has
determined that a signicant dispute exists regarding the amended complaint
fied on March 2, 1995, by the Air Transport Association of America (ATA) and
sixteen ailines against the City of Los Angeles, the City of Los Angeles
Department of Airts, and the Los Angeles Board of Airport Commissioners

(collectively the City), and thus the matter is assigned to an administrative law
judge (ALI) for an oral evidentiary hearng. The ALJ is directed. to issue a
recommended decision by June 1, 1995.

Introduction

On March 2, 1995, ATA and sixteen airlines, Air Canada, Air New Zealand,
Alaska Airlines, American Airlines, American Trans Air, America West Ailines,
Contiental Airlines, Delta Air Unes, KLM Royal Dutch Airlines, Mexicana
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Airlines, Southwest Airlines, Trans World Airlines, United Ailines, United
Parcel Servce, USAi, and Varig Brazilan Airlines (collectively the

. Complainants), fied an amended complait pursuant to Order 95-1-42 (Januar
26, 1995) with the Deparent of Transportation agait the City. The complait
asks us to determine whether the increased landing fee charged at Los Angeles
International Airport (LA) are uneasonable and otherwse unlawful under 49
U.se. 47107, 49 U.S.e. 40116, and seon 113 of the Federal Aviation
Admnistration Authorization Act of 1994, P.L. 103-305 (Augut 23, 1994) (the
Authorization Act), codified as 49 U.S.c. 47129. The complait fuer requests
that we accept the complait and determe the lawfuless of the fee under the
expedited procedures of setion 113 of the Authoriation Act and our
regulations, 14 C.F.R. Par 302, Subpar F, adopted at 60 Fed. Reg. 6919 (Februar
3, 1995).

A number of other ailines, listed below, filed complaints agait the City on or
after March 9 (the follow-on complaits).

In its answer the City of Los Angeles argues that its fees are reasonable, that the
new statutory procedures do not apply to the issue of the reasnableness of the
fee at LA, and that we should in any event dismiss al of the complaiants
except the U.S. ailines included among the Complaiants.

Wehave reviewed the amended complaint, the City's answer, and the
Complainants' reply, as well as the other pleadings fied in th matter, and

determned that a signicant dispute exits withnrthe meanng of seon 113.
Accordingly, the amended complaint wil be referred to an admnitrative law
judge for hearng under the ters of the statute. After carefuly considerig the
City's arguents that the dispute over the fee at LA is outside the scope of the
statute, we have concluded that the dispute is covered by the statute. We wi
alo allow foreign carers and carers fiing tiely follow-on complaints to

participate in the case as complainants. However, we are grantig the City's
request for a ruling that no letter of credt is requn-ed from the City in this
proceeng.

.
The admitrative law judge's recommended decsion wi be due no later than
June 1. We have determned that we wil review the judge's decion.
Accordingly the parties should" submit briefs and reply briefs, as set forth beow,
rather than petitions for review, after the decsion ~ issued.

A. Statutory Background

The Authoriation Act, signed. into law on August 23, 1994, includes in section
113 specific provisions for the reslution of airt-ailine disputes over airt

fee. Before the enactment of Setion 113, an ailine could sek an investigation

into the lawfuness of any airt fee under the enforcement procedures adopted
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by the Federal Aviation Admstration (FAA). Those rues, however, requied
no set deadlne for a final decsion by the FAA.

To provide airlines and airport operators with an opportty to obta a prompt
decision on signcant disputes about the lawfuless of new fee and increase
fee, Congress enacted Secton 113 of the Authorization Act. That secon
requies the Secretar to determine the reasonableness of a chalenged fee withn
120 days afer the complait is filed.l Although the statute created new
procedures for examnig the reasonableness of new or incr airt fee, it

did not change the substantive rights and duties of the airts or the airlies.

As we said in adoptig the procedural reguations under th statute, "The new

procedures replace existig procedures under 14 CPR Par 13, and impose no
new substantive requirements on either carers or aiorts." 60 Fed. Reg. 6919,

6927 (Februar 3, 1995). Se also 59 Fed. Reg. 53380,53386 (October 24, 1994).

Under the new statute, an air carer may file a complaint against a new or
increased fee (or fee in dispute on the date of enactent) withn 60 days of the
carier's receipt of notice of the fee's imposition. Withn 30 days of the
complait's filing, we must determne whether "a signficant dispute" exists over
the fee's reasonableness. If we find that such a dispute exists, we must set the
case for hearing before an admnistrative law judge (ALI). If we find that no such
dispute exists, we must dismiss the complait. If the case is set for hearg, the
ALJ must issue a recommended decsion within 60 days. We must issue our final
decision on the reasonableness of the fee withi 120 days of the filing of the
complaint; if we fail to do so, the ALl's decsion beomes the Deparent's final
decion.

In examning fee increase withn this statute, we may determne whether the
new fee is reasonable, but we may not prescrbe a fee. . 49 U.S.e. 47129(a)(3).

Whle the complait is pending, the carers must pay the new fee, albeit under
protest, and the airt may not bloc the airlines from using the airt. Unless

the aiport and the air carers agree otherwse, the airt inust obtain a bond,

letter of credit, or other credt facilty that is suffiåent to cover the amount in
dispute that is due durg the 12ü-ay period the Deparent has to decde the
matter. The ailies are entitled to a reÍ\d or credt if we-ultimately determe
that the new fee is uneasnable. 49 U_ .Sic; 47129(_4)~ .... . ." _ n ,

",tt . . .~\:

The setion 113 admnistrative dispute resolution procedure has the following
litations:

1 The Seretar has delegted his authority under 49 US.c. 47129 to the Asistant Seta for

Aviation and Interntional Affairs. 49 C.F.R. i.~, as amended by 60 Fed. Reg. 1104 (March 1,

1995).
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(e) Applicability - Ths setion doe not apply to-

(1) a fee imposed pursuant to a wrtten agreement with ai cariers
using the facilties of an airprt;

(2) a fee imposed pursuant to a financing agreement or covenat
entered into prior to the date of the enactment of ths setion; or
(3) any other existing fee not in dispute as of such date of enactment.

(f) Effect on Exstig Agreements - Nothg in th seon shal adversely
affec-

(1) the rights of any party under any exsting wrtten agreement
between an ai carier and the o~er or operator of an airprt; or
(2) the abilty of an airprt to meet its obligations under a financing
agreement, or covenant, that is in force as of the date of the enactment
of this secon.

Pursuant to the requiements of section 113 of the Authorization Act, the
Deparent adopted Rules of Practice for Proceedings Concernng Airprt Fee,
Subpart F, 14 C.F.R. Part 302. 60 Fed. Reg. 6919 (Februar 3, 1995). Those rues
as well as Subpart A of the Deparent's Rules of Practce, 14 C.F.R. Subpart A,
wil govern the conduct of ths proceeg.

The Authorization Act also requied the Department to issue standards or
gudelnes that shal be use to deterne whether airt fee are reasonable. In
respons to ths statutory mandate, the Department issued its Policy Regarding
Airt Rates and Charges, 

60 Fed. Reg. 6909, on Februar 3,1995 (the Policy

Statement).

There are limitations impose by federal law on an airts operations and fee.

When an airport accepts federal grant money for an airprt improvem~t, it must
give certai assurances, including the assurance that the airprt will be available
for public use on fair and reasonable term and without unjust discrination.
Th requiement was contaed in secon 511 of the Airt and Aiays
Improvement Act of 1982, now recodifed as 49 U.S.C. 47107.2 Setion 511 al

provides, with some exceptions, that al revenues .generated by a public airt,

and any local taxes on aviation fuel, wi be expendé for thcapital or operatig
costs of the airprt, the local airprt system, or oth local facities owned or-
operated by the airt that direcly and substantialy relate to the ai
tranportation of passengers or propert. In addition, seon 1113(b) of the

Federal Aviation Act, the Anti-Head Tax Act, reced as 49 U.S.c. 40116,

2 The Complainants alleg tht from 197 to 1993 the City entere into federal grnt agrments
enabling it to obtain $300 millon in federal funds and tht il.~ived over $175 millon of thi
amount by September 1993. Amended Complaint at 8, citing Exhibit AT A-I.
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alows the local airport authority to.collect only reasonable rental charges,
.landing fees, and other service charges from aircraf operators for the use of
aiport facilties. Se Northwest Airlines v. County of Kent, 114 S. Ct. 855 (i994)~

B. Factal Background

The dispute between the City and the ailines began on July 1, 1993, when the
City increas the landing fee at LA from $0.51 pe thousd pounds of
aicraft weight to $1.56 for some aicraf and $1.87 for other aicraf 3 May of
the ailines sering that airt claim that the new fee are uneasnably high

and that the City intends to use the revenues for non..airt purose, as

allegedy shown by the evidence submitted by the Complaiants. The City, on
the other hand, aleges that it increase the fees beaus the expiration of the

,ailines' longterm leases gave the City the opportunty to reassess its fee
structure. The City decded to switch from the residual fee methodology uSed
earlier, which assertedy cause the airlines to be subsidied by' the airt's
other revenues, to a compensatory fee methodology. Answer at 4-. The City
clais that the new fee are reasonable.

Afer the City announced the fee increase, the airlines fied a distrct court suit
askig that the fee be invaldated on the grounds that the fee violated the Anti-
Head Tax Act and other laws because thèy were uneasonable and
discrimiatory. The cour dismisse the suil beause the airlines did not have a
private right of acton to challenge the reasonableness of the fee. The Court
reasoned that the Seetar, not the courts, was responsible for reslving
reasonableness issues. Ai Transport Ass'n v. City of Los Angeles. 84 F. Supp.

550 (CD. Calif. 1994). The ailine plaintifs intially appealed the decsion to the

'Ninth Circut but la,ter withdrew that appeal. Amended Complaint at 401,44.

After the ailines refus to pay the new fee, the City told them thatit would bar

cariers rèfusing to pay the new fee from using the airt. The ailies were

unable to obtai an injucton agaist the City's implementation of ths theat.

As a result, the ailies accepte a standstill agreement with the City that was
effecveOembe 1, 1993 (exhbit ATA-45 is a copy of thi agreement). The
ailines agree to pay the new fees under protest,. and the City agree to refund
with interest any par of the fee ultimately found unawf: . The agreement
presrved the ailines' nght to sek a determnation of the lawfuess of the fee.
Amended Complait at 41-4.

Several months later, Congress enacted ,seon 113 of the Authoriation Act, the

source of the expited procedures for investigatig the reasonableness of

3 According to the City, the landing fee in the 1992-1993 fiscal year were unusualy low due to a

$16 millon carr~ver from the preing fiscal year. Without th carr-over, the fee would have
ben $0.84 per landing fee unit. Answer at 6.
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signficant disputes over aiport fee increas. AT A and the sixteen airlines filed
a complaint with us under the new statute on October 21, 1994. Since we had not
adopted procedural rules or standards for determiing reasnableness, the
Complainants asked us to defer actng on the complait until the rues were
adopted. Complaint at 3-4. They al asked that acton be deferred beause they

had not been able to obtain additional budget and accounting information they
had requested from the City. The airlines asked us to compe the airport to
provide the relevant inormation. Complaint at 3-4.

In its response, the City argued that the complait did not come withi the scope
of the new statute. However, the City al stated that the ailines had 

the right to

obtain a Secetaral decsion on the lawfuness of the new fees even if the new
statutory procedure did not apply and that the Seetar could adopt for such a
proceeing the same procedures created by the new statute. Response at 2-3.. '(
We issued an order, Order 95-1-42 (Januar 26, 1995), signed by Stephen Kaplan,
the General Counsel, that accepted the ailines' complait and alowed the
ailines to file an amended complait withi thty days of our adoption of final
procedural rues. Id.'at4. We decided that no bond would be requied from the .
City unti after the airlines filed their amended complaint. Id. at 4-5. With
respe to the ailines' request for additional data from the City, we noted that the
procedural rues would address the issue. We further stated that, "in the
-meantime," we asked the City to provide-the complainants "as son as
practcable, any requested inormation that is relevant to the,1993 fee increase."~ø~ .
We assured the City that its arguents respeng the applicabilty of the new
statute, ATA's participation, and the applicabilty of the borid requiement would
be addresse "in connection with the disposition of any amended complait filed
pursuant to thi order." Order 95-1-42 at 5.

The City then fied an appeal to the Seetar of that order. The City argued that
the new statute could not govern 'a determation of the reasnableness .of its
fee. The City claied that the dismissal would be without prejudice to any

preexistig rights the airlines might have, including the right to fie a complaint
under 14 C.F.R 13.5. In respons, the Complainants argued that the Seetar
should not accept the appeal and, if the appeal was accepted, that he should
rejet the City's arguents.
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On March 1 we issued a notice stating that we would consider the City's
jurisdictional arguents after the Complainants fied an amended complait. As
we pointed out, we could not institute a proceeng under the new statute on the
basis of an amended complait unti we rued on the City's arguents. 

4

C. The Pleadings

1. The Airlines' Amended Complait

In their amended complait, filed on March 2, 1995, the Complainants charge
that the increase fee at LAX are part of the City's plan to divert aiort

revenues into its general fund, a charge largely base on earlier statements by
City offcials and on reports prepared for the City when it was considering'
changing the landing fees at LA. The Complaiants allege that the City
imposed the new landing fees in order to generate surplus revenue which còuld
be "taken downtown." Amended Complait at 16-40. .. .
The Complainants assert that the new fee at LA are uneasnable and thus
'violate the Anti-Head Tax Act, reèodified as 49 U.S.c. 40116, and the Airt and
Aiay Improvement Act, recodified as 49 U.S.C. 47107. Amended Complaint at
46-47. The fees are uneasonable beaus they are allegedy based on an
improper cost allocation methodology and greatly excee the costs incued by
the City in operating the airfield at LA. The Complaiants estiate that the
landing fee should be no higher than $0.55 per 1,000 pounds of aircraft landing
weight and that the City's fee of $1.56 produces each year revenues at least $4
millon in excess of the aifield's costs. Amended Complait at 47-4,59-63.

The Complainants clai that the City's cost methodology is flawed in the
followig respe:

(1) The landing fee rate base includes land. rental charges for the land
under the aifield, $13,147,241, and the apron, $1,714,676, base on the
aleged market value of the land; thes charges are assettedly improper
since they are not bas on hitoric costs. Amended Complaint at 4850.

(2) The rate base improperly includes "amortation" charges of
$11,255,938 for capital projec that were incl.uded in the rate. bas in

earlier year and have aleady ben paid by the ailines. The City's

4 In view of our decsion to defer ruling on the City's jurisdictona argments and to addres
them only after the filing of an amended complaint, we nee not decde whetr our rules gave
the City the right to appeal the earlier order. .We note, however, that the City cited no rule or
statute as giving it the right to file the appeal. Since we are considerng the City's jurisdictional
arguments on the basis of its answer to the amended complaint, we will dismiss its earlier appeal.
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methodology wil cause the airlines to pay for these project twice.
Amended Complait at 50-52.

(3) The City has improperly allocated to the airfield cost center $9,678,501
for indirect access center costs (the costs of providing ground access to
LAX for vehicles and pedestrans) and $2,367,470for access center debt
servce. Amended Complait at 52-55.

(4) The City has faied to credit the rate bas with net aeronautical
revenues derived from other general aeronautical revenue sources, such as
termnal and cargo area lease, and from aifield revenue sources, such as
fuel-flowage fee, and has thereby overstated the rate bas by at least $8.4
millon annualy. Amended Complaint at 55-57.

(5) The City has failed to credit the aifield and apron cost centers with
their proportionate share of the interest income earned by the City's
Department of Aiports; the proper credit should be $4.4 million each
year. Amended Complait at 57-59.

(6) The City has improperly faied to adjust the fees to refect actual
expeses in the 1993-1994 fiscal year and budgeted expense in the 1994-
1995 fiscal year. Amended Complait at 58-59.

(7) The City is alo charging LA for costs not properly incued for the
airprt's operation, such as the cost of a police sub-station at LAX.

Amended Camplait at 63-6.

The Complaiants ask us to direc the City to ceas and desist from imposing the
allegedy unawful fee and to direc the City to refud the porton of the fee
found uneasonable for the period beginnng JulY 1, 1993. Amended Complaint .
at 667.

To assist them in presnting their case, the Complaiants see an order direcng
the City to provide certai inormation which they have asked the City to
produce but which the City has refu to provide. Amended Complaint at 68-
69. The Complaiants al request us to issue a subpona for the deposition
testiony of Donald A. Miller, a longtime employee of the City's Deparent of
Airts.
The Complainants al ask that we require the City to issue a letter of credt
equal.to the entire amount in dispute plus interest, which the ailines estimate as
$67 millon for the peod through June 1995. Amended Complait at 67-6. The
Complainants' request for the letter of credit, along with the City's opposition
and other pleadings and our decion on ths issue, are discused at the end of
ths order.
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2. The Scheduling Notice

On March 7, we issued a notice advising interested persons of the procedural
dates prescrbed by our rules, such as the deadline for fiing a follow-on
complaint and for filing answers to the complaints. We also set deadlines for the
fiing of intervention petitions and applications for participate under Rule 14 of
our Rules of Practce, 14 CF.R 302.14.

3. The Follow-on Complaits

On March 9 the following ailines fied follow-on complaints asking for an
investigation of the increas fee at LAX: Aero Californa, Aerolineas
Argenties, Aerovias de Mexico, Ai France, Altalia, All Nippon, American
International, AOM Minerve, British Aiays, Cargo lux, Carnival, Cathay
Pacific, Chalenge, CorseAir, EI Al, EVA, Evergreen, Iberia, Japan Air Lines,
Korean, LAN Chile, Lauda, Lufthansa, Malaysia, Marair, Nippon Cargo,-
Philippine Airlines, Qantas, Reno, Rich International, Singapore Ailines,
Swissai, Target Aiays d/b/ a Great American, Airways, Tower Ai, Viking

International, Virgin Atlantic, and World. Nippon Cargo later fied a motion to
withdraw.

March 9"the seventh day after the filing of the amended complait, was the
deadline for filing additional complaits under our rues. Secton 302.603(b).
After that date Polar Air Cargo, Emery Worldwide Airlines, ABX Ai, Skywest,
Markai, A VICA, Aviateca, LACSA, Polynesian Airlines, Taca International
Ailines, and V ASP fied complaints with motions for leave to fie after the
deadline.

4. The City's Answer and Dismissal Motions

On March 16 the City filed its anwer to the complaints and fied several
motions. In its answer and accompanyig brief, the City argues that its fee are
reasonable. The City al contends that the fee may not be investigated under

the new statute, since the new statute assertedly changed the substantive law
applicable to airt fee and therefore may not be applied retroactvely to the

City's 199 change in fee. The City additionaly claims that its fee are not
subject to the new statute, since the statute by its term applies only to fee either
increas or created after its enactent.

The City asserts in any event that the increas fee are reasonable. In parcuar,
the City contends that its inclusion in the rate bas of the market value of the
land underlyig the airfield and apron is consistent with establihed economic
theory and proper accounting practces. The City seemigly recognze that its
faiure to use the land's historic value is inconsistent with the Policy Statement,
but the City contends that the Policy Statement canot be retroactvely applied to
the LA fee. Respondents' Brief at 34. As to each of the other challenges made
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by the ailines to the fees, the City argues that the challenge is without merit.
Respondents' Brief at 31-54. For example, the City argues that the ailines are not
entitled to any credit for the interest earned by the City's Deparent of Airports
on its general funds, since those funds do not belong to the airlines and reflect
reserves kept by the City for vald reasons. Respondents' Brief at 52-54.

According to the City, if we investigate the fee, we assertedy may only
determine whether the feè are reasonable overal, for we may not investigate the
individual components of the fee methodology. The City cl tht its fee are

entitled to deference and must be upheld if they are withi the range of
reasonableness.

With regard to the Complaiants' charge that the City is planng to divert

airprt revenues off the airprt, the City characterizes that charge as a "red

herrng" designed to divert attention away from the ailines' continuing effort to.
be subsidiz for their use of LAX. Answer at 28. The City represents that its
Department of Airprts "has not diverted nor doe it intend to divert Airt
revenue in any unawfu maner." Respondents' Brief at 1.

The City filed separate motions to dismis AT A as a complaiant, to dismiss all
of the follow-on complaints, and to dismiss al of the foreign carers as
complainants. On the ground that the statute alows only U.S. cariers to fie
complaints, the City contends that foreign cariers and the AT A, an ailine trade

assoâation, are not entitled to sek relief under the statutory provisions. The
City contends that the follow-on complaits must be dismisse, since none of
them were fied withi sixty days of the statute's enactment. The City also
moved to dismiss the Board of Airprt Commssioners as a respondent on the
ground that the Board was not a proper party to litigation involving LA.

Finally, the City filed a motion objetig to the Complainants' request that the
City be required to submit a letter of credt covering the fee.s

We issued a notice on March 17 stating that the airlines should file their replies to
the City's anwer and to the City's motion on the letter of credt issue by March
20 and should file their replies to the dismiss.a! motions by March 22

S On March 22 the City propose to the other paties that we should be given an additiona
twenty-one days to decde whether the complaints should be assigned to an ALl for hearing. The
City made this proposal on the ground that we could have truble reviewng all of the pleadings
in view of the large quantity of material submitte in this cas. The March 23 letter of the .

Complainats' counsl rejete the propol. .



11

5. The Replies

The Complainants submitted a reply to the City's answer argung that the City's
contentions that the new statutory procedures canot gover ths proceeng and
that the LA fee are reasonable are both wrong. For example, the Complainants

clai that the Policy Statement correcly determed that only historical costs
could be used for the valuation of the land, since, among other thgs, almost no
other airt use the market value of its land in its rate bas. The Complainants

provided additional evidence as welL. 6 The caers filig follow-on complaints

also submitted replies.

6. Motions for Intervention

The Airts Council International- North America fied a motion for leave to
intervene in ths proceeng. No one else filed such a motion or applied to
participate under Rule 14 of our Rules of Practce, 14 CF.R 302.14.

7. The Ailine Responses to the Motions to Dismiss

On March 22 the Complaiants filed anwers opposing the City's motions to
dimiss the foreign carers and AT A as complaiants and the City's motion to
.dismiss the Los Angeles Board of Aiort Commssioners as a respondent. The
followig airlines also fied replies to one or more of the City's dismissal motions:

. a group of twelve carers including Aero Calforna; ABX Ai, Markai, and
Skywest; Aerovias de Mexico; a group of four foreign carers including

A VICA; Alitalia; All Nippon Airways; American Interational Aiays;
AOM Minerve; A viateca; Britih Aiays; Cargolux; Cathay Pacific; Challenge;
Corse-Ai; Emer; EV A; Korean Ailines; Lauda; Malaysia Ailies; Martinai;

Philippine Ailines; Polar Ai Cargo; Qantas; Reno Air; Rich International; Taca

International Airlies; Target; Tower; Virgi Atlantic; and World.7

6 Accompayig the Complainants' reply is a motion for leave to file a reply brief in exces of
fift page, th limit set by 14 C.P.R. 302.31. The motion notes that the City also filed a brief

longer than fift page We think that the motion is unnecry and that the lengt of the Oty's
brief was pett by our rules The rule cite by the Complainants is direte at briefs filed

afte a tentative decsion has ben issued and thus appe inapplicable here. In airrt rate

case, the pares must presnt their complete argent at the beMing of the proing.

7 Since Cathy Pacific and American Interntional filed their answers one day late, each moved

for leave to file its answer. We will grant the motions, primariy beause each carrer serv the
City by fax on March 22, the due date, and filed the answer early on the following day, March 23.
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D. The Department's Decision

After considering all of the pares' submissions, we have determned that the
dispute over the LAX fee increases must be sent to an ALJ for a hearg under the
new statutory procedures.' We wil first explai why the complait is withour
jursdiction under 49 U.S.C 47129 and why a signicant dispute exists. We will
then deterne who wil be the parties to thi case by ruing on the City's
motions to dismiss ATA, the follow-on complaiants, and the foreign carers as

complainants and to dismiss the Los Angeles Board of Airt Commsioners as
a respondent, and on the motion to interene by the Airts Counci

. Intemational- North America. Thereafer we will set forth gudelines on the
scope of the issues and on some of the principles that should be considered by
the ALJ in analyzig the parties' arguents and evidence. We wil also outline
procedures to be followed by the ALJ. Finaly, we will explain why we find that
the City need not submit a letter of credit or other form of financial secty in
ths proceeing.

1. Turisdicton

The City claims on several grounds that ths dispute is not withn the terms of the

new statute. We have considered its arguments but find them unpersuasive.

Fir~t, the City argues that the new statutory procedures canot apply to its fee
beause the City has taken no grant money since Congress enacted the new
statute. In support of ths claim, the City cites several cases where the Supreme
Court has held that Congress may not retroactvely impose substantive
conditions on a state or local governent that had accepted grants. Answer at
43, citig, inter alia, Bennettv. New Tersey, 470 U.S. 632 (1985); and Pennhurst
State School arid Hospital v. Halderman, 451 U.S. 1 (1981).8

However, the Supreme Cour has held that changes in procedural rues may be
applied to preexistig disputes, since such changes do not change the rights and

obligations of the pares. Ladgraf v. USI Film Products, 114 S. Ct. 148~ 1501

(1994). Here the 1994 legilåtion did not create or strengthen the City's obligation
to charge only reasnable fee, for Los Angeles has long ben subjec to that

obligatin.. The statute intead created only a procedural mecansm for quicky
resolvig disputes over the reasnableness of airprt fee, as we noted in

adoptig our procedural rules. Se 60 Fed. Reg. at 6927 and 59 Fed. Reg. at53386. .
8 Whle the City's argument is in any event invalid, we note tht the argnt unduly
mi the City's abilty to reeive feeral grnt money. The Oty's.finandal statements show
tht the Oty's Department of Aì~its reived $3 millon in feeral grants in the fisc year
ended June 30, .1994, and that the FAA had agree to pay an additional 528 millon in federa
grants for various projets at the airprts operate by the Oty. Exhbit LA-S at 13, 16.
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In contrast, the case cited by the City involved changes in a party's rights and
duties. The Court held that substantive conditions may not be impose on a
grantee after the grantee had accepted the funds without knowig of the
conditions. As the Court stated in Bennett, 470 U.S. at 641, "(Albsnt a clear
indication to the contrar in the relevant statutes or legislative hitory, chges in
the substantive standards governg federal grant programs do not alter
obligations and liabilties arising under earlier grants." That holding by its terms
is irrelevant to the kid of procedural change effeced by Congressl enactment of
49 U.S.e. 47129.

In claimig that the new statute has changed its substantive rights in addition to
creatig new procedures, the City relies on two statutory requiements, one
requing an airt to submit a letter of credt or other form of finanàal sety
whie we investigate the reasonableness of a fee, the other requing that the
airprt refud the porton of a fee found uneasnable by us. In this case,
however, these provisions have not increas the City's obligations. First, as
explained qelow, we are firding that the City is not obligated to provide a letter
of credit. Seondly, in signg the standstill agreement with the ailines the City

has aleady commtted to makng refuds if we find that the increased fee is
uneasonable. Thus, in its response to the Complaiants' origial complaint, the
City stated, "(T)he complainant air carriers have entered into a contractal
agreement with Los Angeles which would entitle them to a refund to the extent
that the landing fee at LAX are found to be unawful in a proceeng before the
Seetar of Transportation." Response at 3, n. 2.

In addition, the City's arguent wrongly assumes that the new statute, 49 U.S.c.
47129, doe not apply to an investigation of the reasonableness of an airprt fee
under the Anti-Head Tax Act and is concerned only with the enforcement of
airt grant agreements. Se, ~ Anwer at 41-42 The Anti-Head Tax Act's
prohibition against \leasnable fee would apply, of course, even if the City has
not accepted new grants from the F AA. We believe that the new statute gover
investigations of whether an airt has violated the reasnable fee requirement
impo by both the Anti-Head Tax Act and the Airt and Aiay
Improvement Act. The ter of 49 U.S.C. 47129 do not limt the statute's scope to
,complaints that an airprt has violated the Airprt and Aiay Improvement
Act, and it would be ilogical to read such a limitation into the statute.

Seondly, tle. City contends that the statute could not apply to the fee increas at
LA, since that increase took effec in July 1993, more than one year before the
statute's enactent. Answer at 45, n. 14, and 5657. The City bas th arguent
on 49 U.S.e. 47129(a), which states that the new procedures apply when an
airlin seks a rung "withi 60 days after such carer receives wrtten notice of

the establishment or increase of such fee." The City, however, ignores the
seion's speic provisions on its applicabilty, paragraph (e) of the seon.
Subparagraph (e)(3) states that the seon doe not apply to "any other existing
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fee not in dispute as of (thel date of enactment." TIs language states that any
fee in dispute on the date of enactent, even if adopted more than sixty days
before enactent, would be subject to the new procedures. Since the City's
reading of the seon would make meangless the statutory exclusion of fee
not already in dispute, its interpretation is uneasonable. In simlar
circumstances the District of Columbia Circut has held that al of the relevant
clause on an agency's authority must 'be read together to determe the scope of
the agency's jursdicton; even though the literal reading of the claus most
direcy in point would seem to ~eslve the question by giving thè agency naow
authority, that reading must yield to other clause indicating that Congress in
fact intended the agency to have broader authority. Sheridan Kalorama
Historical Ass'n v. Christopher, D.e. Cir. No. 93-5313 (decded March 10, 1995),
slip op. at 13-14. 9

Our interpretation, moreover, is consistent with the statute's history. When the
Senate was considering the legislation, Senator Feinstein stated that "the ailines
would be permtted to fie a 120-day admnistrative proceeg with respe to
(the fee currently in dispute at LAX)." 140 Congo Rec. 56986, 56988 (June 16,

1994). Indee, beause she read the bil as applyig to the LA dispute, she took
stèps to ensure that the City was exempted from the Senate bill's escrow
requiement. Ibid.l0

Since Congress intended to make the expedted procedures applicable to exiting
disputes, we believe that the Complaiants fied'a timely complait by fiing
their initial complaint with sixty days of the statute's enactent. Rigidly.
applying the statute's sixty-day deadline to complaints involving existing fee
disputes would deny ailines the abilty to obtai the benefits of the new

9 According to th City, however, the clause would still make sens under the Oty's
interpretation, beuse it would allow the filing of complaints as to fee 

which had ben
increase or crte withi the sity day.period beore the statute's enactnt. There is no

evidenc tht Congr was intereted in crating an exite method for relvig disputes
over fee incas or estalishe withi that sixty-day period. We thnk tht Congr meant to

give airlines an expeted proure for relving al existing fee disputes, even if the fee had
ben increas or adopted more thn sixty days beore enctt. As will be shown, th Senate

floor debate indicated that the bil would cover the dispute over the LA fee

10 Californ's other Seato) Senator Boxer, summriy state that th bil would not

retractvely cover the LAx dispute. 140 Congo Rec. 5703 (Jun 16, 199). It sems likely that

she meant that the bil would not retroactively invalidate the standstill agrment, not tht the
airlines would be unable to use the new statutory proure to obtain a determnation on the
reasonablenes of the LA fe.
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procedures, even though the statute contemplates that it would apply to such
disputes. 

1 1 The City accordingly is uneasonably construing the statute when it
clais that any complaint about the LA fee should have ben fied withi sixty
days of the City's adoption of the fee in July 1993, Answer at 57, even though the
statute authorizing the filing of complaits was not enacted unti another yearhad passed. ,
Simiaily, we canot agree with the City's arguent that we lost our jurisdicton
to consider the complait under 49 U.S.c. 47129 beause we faied to begi and
complete a proceeing with 120 days of the fig of the Complaiant's origial

, complait, filed on October 21, 1994. It would be unai for the carers to lose
their right to a prompt deternation of the fee' reasonableness in these
circumstances. We did not meet the.l2o-day deadle beause we deferred
acting on the complait until after we had complied with Congress' direcon to
adopt procedural rules govering proceengs under the new statute. If we had
begu a proceeng withn thity days of the filing of the complaint, there would
have ben no procedural rules governing such matters as the filing of evidence .
and replies by the City. In view of the short deadlines set by seon 113 of the
Authorization Act, our usual procedural rues, 14 e.F.R. Part 302, Subpart A,

would not establish usable procedures for these expeted procedures, since
those rules allow longer periods of time for fiings.

Finally, we.note that the City's jursdictonal arguents, if vald, could not
preclude us fr~m conductng an expedited reVlewof the reasonableness of the
increase LAX fee. The City, as shown, has long ben bared from chargig
uneasonable landing fee. When the ailines sought to obtain a judicial
judgment on the reasnableness of the increase fee, the City successfuly
argued that ths Deparent, not the courts, should determe whether the fee
were reasnable. Air Transport Ass'n v. City of Los Angeles, supra, 84 F. Supp.at 553. .
In carg out our responsibilty for enforcig the statutory prohibition against

uneasonable fee, we have substantial discrtion to choose the proper
procedures for investigatig a complaint that an airprt's fee changes are
uneasnable. Cf. Northwest Ailines v. DOT, 15 F.3d 1112, 1122 (D.C. Cir. 1994);

Louisiana Ass'n of Independent Producers v. FERC, 958 F.2d 1101, 1114-1115

11 The City had origilly contended ~t paragråph (e)(l) of the new statute exempts its fee
from any proing under tht statute. That paagrph state tht the new proure do not
apply to "a fee impose pursuant to a wrttn agreement with air carrers using the fadlities of an
airprt." On the ground tht airlines have ben paying the new fee undei their stadsti

agrment with the City, the City dauned tht this statutory exemption is applicable. Appe at
4-5. Ths misconstnes the agrment. _ The fee were impose by an ordinae of the City's
Depatment of Airprts. S= Exibits AT A-36 and AT A-37. In the standstill agreement the

carrers only agree to pay ,the increase fe under protest while preng their position that
the new fee were unlawfuL.
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(D.e. Cir. 1992). Ou discretion would alow us in th ca to use the same
expeted procedures presbe by the statute, even if the statute itself were
inapplicable to the dispute over the LA fees.

The City itslf admtted thi when it anwered the origial complait, even
though it argued that the new statute was inapplicable. The City conceded that
the ailines had the right to obtai a Seetaral decision on the lawfulness of the
new fee even if the new statutory procedure did not apply and that the
Seetar could adopt for such a proceeding the same proceures created by the
new statute: "The Secretar has the power to establih procures with respet to

the ai carers' complaint that essentialy parallel those of 49 V.S.C. 47129,

including the requiement that a determnation of whether 'a signcat dipute

exits' be made withn 30 days of fiing and that a final decsion be issued no later
than 120 days of fiing." Response at 2-3. Indee, in a letter to the Seetar filed
with the response, the City even requested that he adopt virtually the same
procedures "which would implement a prompt and complete consideration of
the Complait and . . . finally put ths controversy behind us":

You do, however, posses other authority to review complaints and
Los Angeles urges that you use that authority to reslve thi

complait on the same expedted basis as would gover a complait
under (49 U.S.C. 47129). The City of Los Angeles strongly oppose
any deferral or delay in the resolution of thi Complait.

Accordingly, even if the City's jurisdictonal arguents were correc, we could
still adopt the same procedures for resolvig the complait against the LA
fees. 12

2. Significant Dispute Determination

Under the ter of the statute, with thity days of the filng of a complait we
"shal assign the matter to an, administrative law judge" uness we fid that "no
significant dispute exists~" 49 U.S.c. 47129(c)(2). After considerig the amended
complaint, the brief supporting the complaint, the City's answer, and the other
pleadigs, we find that the complait presnts a signicant dispute about the

. reasonableness of the increas landing fee at LA. We also find that the

12 For a proing outside the scope of the Authorion Act; hoWever; tht statute would not

give us the authority to reuire a bond or letter of èredtfrm aiiåírprt peding th completion
of our prog: We ar determning that the financ sety reuiertt doe not apply to
the City. We would also have to find other authority for an order reiring refunds by the

airprt, in case where we find tht the fee at isse are unrasonable. Here, however, as the City

has stated earlier, the standstill agreement entitles th~ caers signng it to refunds if the fee are
held unwfuL. Whether all of the complainig carñêi in this proing could be included in an

order requirng refunds is an issue we.nee not addn until we detenne whether the fee ar
unrasnable.
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complaint is with the scope of the statute as to the liS. ailines among the
Complainants. As a result, we must assign ths case to an ALJ for a hearing.

In adopting the procedural rules for airt rates and charges proceedings, we
'set forth the purpose of the statute's limitation to "signcant disputes":
"Congress established the extraordinar dispute resolution program in section

47129 to ensure that carers and airprts can obtain a prompt decision when
there is an important fee dispute." 60 Fed. Reg. at 6921 (emphasis added). The
dispute over the reasonableness of the increas landig fee at LA is clearly an

important dispute.

Los Angeles is the nation's second-largest åty, and LA is its thd bUsiest

airt. Furthermore, thi dispute involves a sizble amount of money. The
airlines charge that each year the City wil :-ollec $4 millon more from the
increased fees than its actual costs of operatig the airfield anct apron. Amended
Complaint at 48. In addition, ths dispute concerns a major increase in the .
airport's fees. The new fee are thee times the size of the previous landing fee.
Finally, the arguments made by the Complaiants on their face appear to be
substantial and worthy of investigation.

While the City asserts that ths dispute is not subje to 49 U.S.c. 47129 for other

reasons, it doe not contend that the dispute lack signficance.

Although the City claims that the Complainants have failed to show that the fee
are uneasonable, we find under the scheme created by the new statute that we "
must assign this dispute to an ALJ for hearing. Congress direced us to take such
acton withn thity days unless we found that no signficant dispute existed.
Given the opposing arguents made by the City and the Complaiants, and the
volume of evidence, cas åtations, and argument submitted by each side in
support of its position as to the reasnableness of the fee, we canot conclude at
ths tie that there is no dipute waranting fuher consideration at a hearng.

The airlines' complait must satisfy a seond condition before the carers will be
entitled to a hearing under the new statutory procedures - the dispute must also
involve fee that were "in dispute" on the date 

of the statute's enactment.. We

find that the increas landing fee at LA were in dispute on that date. The
airlines had challenged the fee' lawfuess in a distrct'court suit and appealed
that cour's dismissal of their suit to the Ninth Circ;uit That appeal was pending ,
on the date of enactent of the new statute, and the Ninth Circut did not grant

the paries' stipulation to withdraw the appeal unti Deembe 21, 1994. Exbit
AT A-46. Furthermore, the ailines were payig the inaeased fee 

under protest,

and in their standstill agreement with the City they specaly preSrved their
right to challenge the fee in an admnitrative.or judicial proceeg.
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3. The Parties to the Proceeing

a. The Forei gn Cariers

Five of the Complainants and many of the airlines fiing follow-on complaints are
foreign cariers. The City argues that these carers may not be complainants in
ths proceeding, since the statute specfically authorizs only "air carers",
defined as U.S. carers, to fie complaits.

We have deterned as a matter of discretion to accept thes complaints. We
have the authority to adopt procedures for investigatig the reasnableness of
airt fee under our general authority to enforce the reasonableness
requiement established by 49 U.S.C. 47107 and 49 U.S.C 40116. We used that
authority to adopt procedures allowing foreign carers to file complaits agaist
new or increased fee in seon 47129 proceengs, even though we assumed

that foreign carers did not have a statutory right to file such complaits,
beause it would more efficient to resolve all complaits about an airprt's fees 

in

a single proceeding. 60 Fed. Reg. at 6919.

In argug that foreign carers may not be deemed complainants in ths case, the

City relies alost entiely on the statutory language, which appears to exclude

foreign cariers.13 The City agai ignores our longstanding authority to enforce

the preesting prohibitions agaist uneasonable airprt fee. That authority

alows us to use the same procedures for complaits fied by foreign carers,.

even if they are not eligible to fie complaints by statute. The City, moreover,
does not claim that the inclusion of the foreign cariers in the Complainants will
har the City or prejudice its abmty to present its case.

Finally, the City errs in its claim that allowing foreign carers to obtai an
expeted investigation into the reasnableness of airt rates would give them

"

13 Some of th foreign caers filing complaints note, however, that the cour have constred
"air caer" as inuding foregn caers. ~, ~ British Airways Anwer at 7, n. 3, citing S2

Afcan Airways v. Qole, 817 F.2d 119, 127 (D.C. Or. 1987). There the, 
context made it clear that

Congr wa refeng to foreign carrers when it use the phrase "air carrers," sinc otherwse
the statute would have ben meningles However, the foreign carer have pointe out that
the Unite States' bilateal air seces agrments with foregn countres almt unverslly
prohibit each countr from discminating againt carrer of the other countr. _~, Reply of
Certain Foreign Airlines at 7-10. Tht obligation presumably would reuire the Unite States to
provide equally effecve proural remeies for U.S. andJoregn carrers in airprt rate
disputes and so would be violated if U.S. carrers, for exaple, could obtan refunds for fee pad
under protet while foreign carrers could not. Since the Court also pointe out in South Afrcan
Aiays tht Congronal statutes should not be read in a manner whiØt would violate the
Unite States' agreements witl foreign countres unles the Congrional intent was clear, 817
F.2d at 125126, it is possible that 49 U.S.c. 47129 should be read as giving foreign carrers theright to file complaints. '
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"extraordinar rights" inconsistent with ensuring equal treatment beeen U.S.
carriers in foreign countries and foreign cariers in ths country. The bilateral ai

services agreements betwee the United States and foreign governents obligate
each party to ensure that the carriers of both countres receive nondiscrnatory
treatment. Se,~, Reply of Lauda Air at 6. Thus, we thnk that it is
appropriate to allow foreign cariers to participate in ths proceeng consistently
with our bilateral agreements.

b. The Follow-on Complaints

Under our rues, afer one ailie files a complait agait an airt's new or
increased fee, other airlines may file complaits agait the same fee with ,
seven days, Seon 302.603(b). Ou schedulg notice'of March 7 noted, among
other thngs, that the seven-day period for filing additional complaints would
expire on March 9. On March 9 thty.;seven carers fied such complaits in ths

docet (as discussed below, still other carers filed complaits after March .9).

The City has moved to dismiss thes follow-on complaits on the ground that .

none were fied within the sixty-day period set by the Authoriation Act, even if
that period is deemed to begin runng on the statute's date of enactment as to
fee in dispute on that date.

The airlines filing the follow-on complaits generally argue that we should
include them as complainants as a matter of discretion.

We have determed1:o accept these complaits, even though thes carers did
not file complaints withn sixty days of the enactent of the statute.14 We have
the authority to adopt procedures for investigatig the reasnableness of airt

fee under our general authority to enforce the reasonableness requiement
established by 49 U.S.C. 47107 and 49 U.S.C. 40116. As discuse above, we us
that authority to adopt procedures allowing foreign carers to fie complaints .
agait new or increas airt fee in seon 47129 proceengs, even though
we assumed that foreign carers did not have a statutory right to fie such
complaints. We took that acton beause it would be more effcient to reslve all
complaits about an airprt's fee in a single proceeg. If we did not accept the

follow-on complaits in th proceeg, thos carers would have the right to
file a complait with the FAA agait the City under Par 13 of the FAA's rues.
Such a result would be ilogical.

14 In adopting our procedural rules, we note that the seven~y peod allowed for filing
additional complaints could not overrde the statutory reuirement that any complaint be filed
within sixty days of the airlines' reeipt of notice of the adoption of the new 

'or incase fee. 60
Fed. Reg. 6923, 6924. The rule itslf state that "all complaints" "must be filed on or before th
60 day after the carrer recives wrtten notice. . . of the imposition of th incease in the fe."
Seon 302.603(b).
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Furthermore, several of the foreign carers have pointed out that their filing of a
follow-on complait canot faily be deeed untimely. Those carers arguably

did not know that they could fie a complait with us agait the LA fee unti
our procedural rues created that right, since the statute on its face appear to
give only U.S. carers the right to file complaints under its provisions. Se,~,
Reply of Additional Airlines at 6; Lauda Air Reply at 4-5. Whle we recogn
that five foreign ailines joined in the filng of the Complaiants' original.
complaint, other foreign carers could reasonably doubt thei abilty to fie a
complaint until our adoption of the procedural rues expliátly alowed the filing
of complaints by foreign carers.

Furthermore, the acceptance of the follow-on complaits should not signcantly
prejudice the City. The carers filing follow-on complaits wi be submittng no
evidence of their own, and we are limiting their abiltyto fie briefs.1s

c. Late-Filed Complaints

Polar Air Cargo, Emery Worldwide Ailines, ABX Ai, Skywest, Markar,
A VICA, Aviateca, LACSA, Polynesian Airlines, Taca International Airlines,
and V ASP fied complaints afer the due date. Each asked for leave to fie its
complait late. The City has moved to dismis these complaits on the ground
that the carriers did not meet the seven-day deadline for filing add-on
complaits.

We will deny the motions for leave to fie the late complaints. The airt rate

cases must be considered and decded withn rigid statutory time limts. For
example, if we miss. the deadline for our review of an ALl's recommended'
decsion, the ALl's decion wi beome the fial order of the Deparent. It wi
be difficu for us (and the parties) to meet the deadlines uness the parties meet
the due dates for filings. Except in compelling cicustances we will be unable
to accept late filngs in thes cas. We recogn that we often allow parties in
other tyes of proceeings to file pleadings after the applicable due date, but
those proceeings are not subjec to such strct, short statutory deadlines. As a

; 15 The City argues tht we must dismiss a number of the add-on complaints (and Varig) beuse
the higher LA fe were not "in dispute" as to thes carrers since they had not joined in the
original litigation challenging the fee and were not paes to the standstill agrent.
Respondents' Motion to Dismiss the Add-on Complaints at 9-12. As a matter of administrtive
effidency, we prefer to include all of the timely-filed add-on complaints in this proeeing, since
the carers would have the right to file a complaint aganst the reasonablenes of the fee under
Part 13 of the FAA's rules. Whether thes caers may obtain retrospeve relief under the
Authorition Act will depnd on whether they meet th statutory conditions for such reief. Th
factors pointed out by the City may affec those carrers' abilty to obtain relief in this proceeg
or under the standstill agreeent.
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result, we canot afford to be lenient on late filgs in ths case and in other
airt rate case. 

16

In addition, as the City points out, alowing carers to file complaits after the
due date is unai to the airprt respondent, since it has less tie for preparing its
answer to the complaints. Respondents' Motion to Dismiss Add-on Complaints
at 14-15. In our procedural rulemakng we state that the fourteen-day answer
period provided the aiport would give it "a minium" of seven days to prepare
its answer to any follow-on complaits filed after the intial complait. 60 Fed.
Reg. 6920. Here thee of the carers - A VICA, LACSA and Polynesian -
tred to file their complaints on the due date for the City's aner to al th

complaints, and three others- Aviateca, Taca, and V ASP - wante to fie

complaits one day afer the due date for the City's anwer.

We have reviewed the reasons given by the airlines fiing the late follow-on
complaints and conclude that they do not justify the late filings. Each of the
carers sekig leave to file late explicitly or implicitly concedes that it received
the Complaiants' amended complaint on the date of filing or on the following
day. Since we published our procedural rues, moreover, on Februar 3, all
carriers with a potential interest in this proceengs should have ben aware of
the nee to file a response with a short period of tie after receiving the

complait. Those rues spefically prescribe a seven-day deadline for fiing add-
on complaits. As a result, each of these carers had suficient notice to know of

. the deadline for filing add-on complaits.

We therefore find that the reasons given for the late fiings.are inådequate. For
example, while several carers claim they did not receive our March 7
scheduling notice before March 9, that notice only confired the procedural
dates already set by our rues. That a carer's counsel was. absent durng much
of the period before the March 9 deadle is insufcient justification for a late
fiing, since arangements should have ben made for a timely response despite.
the counl's absence. Whle two carers - A viateca and Taca - assert that the
complaints were served on the ailie's station manager, who did not understand
the nee for a quick respons, thpse carers should have proteced themselves. .
As stated above, the statutory deadlines imposed on thes proceeings' make it
impossible for accept the kid of late filings that may be accepted in otherproceegs. .

d. Ai Transport Assoation

The original complaint and the amended complaint both included ATA as one of
the Complaiants. In the amended complait the Complaiants allege that

,

16 If we accepte the late complaints~ moreover, there would be eleven more paes in ths

proing.
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ATA's participation in the proceeing is jutiied beause ATA represents the
airline industr in agency proceedings and provides information colleced from
its members, and beause our rue on airline trade assocation participation in
our proceengs, 14 e.F.R. 302.10a, authories ATA's participation here.
Amended Complait at 6-7. In movig to dismiss AT A, the City argues that the
statute allows only ai carers to file complaits and that ATA therefore may not
be a complainant since it is not an air carier.

We agree with the City. The statute specay lits the abilty to fie

. complaints to ai carers, and we se no reason to expand the cateory of

persons entitled to file complaits to include airline trade assoations. Deyig
ATA the position of being a complaiant should cause no har to its member
carers, each of which was entitled to fie its own complait.

However, our rules do permit airline trade assoations to participate in our
proceeings under certain conditions, 14 e.F.R. 302.10a, which ATA represents
are met in ths case (for example, the Complainants state that the airlie
complainants have authorized ATA to represent them in this case). Since ATA is
represented by the same counsel as the Complainants and has be filing
pleadings jointly with the other Complainants, we wil treat the amended
complaint as a petition to intervene and alow ATA to participate in the case as
such. Under these conditions, ATA's participation will nofmake the proceeng
more complex or cause it to require more time for completion. ATA's
participation also canot har the City. We note that the City's motion to

dismiss AT A as a complaiant made no effort to show that AT A's participation
would har the City.

e Los Angeles -Board of Airport Commissioners

The City has moved to dismiss the Los Angeles Board of Aiort Commssioners
on the ground that only the City of Los Angeles and the Los Angeles Department
of Airprts are proper parties to a suit under the. law of Californa.

The Complaiants oppoe the City's motion. They contend that the Board of
Airt Commssioners has ben a plaintiff or 

defendant in other suits, that the
City Char gives the Board the power to operate LA, and that the Board
adopted the new fee. In support of thes clai, the Complainants cited, inter
ala, Jews for Jesus v. Board of Airport Commissioners of Los Angeles, 661 F.
Supp. 122 (C.D. Calif. 1985), aff'd, 785 F.2d 791 (9th Cir. 1986), afd, 482 U.S. 569
(1987).

We will deny the City's motion. As shown, the Complaiants have presnted
evidence that the Board hås ben a litigant in other suits and that it controls the
management of LAX. Ths evidence refutes the City's represntation that the
Board is neither a necessar nor a prope party. We al note that the standstill
agreement was signed by the Board of Airprt Commssioners, not by the
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Deparent of Airprts. Furthermore, no har will be done if the Bod
contiues to be included as a respondent in ths proceeng. The City of Los
Angeles, the Los Angeles Department of Airts, and the Los Angeles Board of

Aiport Commssioners are represented by the ~ame coun and have fied joint
pleadings, so the Board's contiued participation should impose no burden on
the City.

f. Request for Intervention

Ordinarily a person may move to intervene or apply for Rule 14 statu af'we

have sent a case to an ALJ. 14 e.F.R 302.14(b), 302.15(c)(2). Ou March 7
scheduling notice, however, stated that all such requests must be filed by March
16. We set that deadline since our abilty to meet the statutory tie requirements
wil be impaired if motions to interene or obtain Rule 14 status are fied afer we
set the case for hearing.

Ony the Airprts Council International- North America (ACI) has filed a motion

to intervene. ACI states that it represents the state, regional, and local bodies that
operate the principal airts served by scheduled ailines in the United States.

ACI wishes to intervene so that it may"file briefs and responsive pleadings in this
case; ACI represents that it does not intend to offer any evidence. AO points out
that our decsion in ths case may greatly affect ACI's members. It contends that

it satisfies the conditions for intervention under 14 CF.R. 302.15.

The Complainants oppose AO's motion, notwthstanding their claim that an
ailine assoation, AT A, is a proper party to thi proceeng.

We find that ACls intervention request should be granted. Our rue states that
we should liberaly interpret the crteria for intervention to facilitate public
participation in our proceengs. ACI, like AT A, has a substantial interest in our
examation of complaits about the reasnableness of airt fee, since our
decisions are likely.to affect its membes. Moreover, we believe ACI's proposed
linted parcipation may reasnably be exed to assist in the development of
a sound recrd and wil not broaden the issues. AO's limited parcipation in
ths cas should cause no delay, since ACI intends only to submit briefs and
responsive pleadings, and ACI has a legitiate interest in the issues' in ths cas.

4. Conduct of the Proceeing

a. Scope of the Issues

Under our rues, ailine complainants must set fort their cas in their complait.
and the accompanyig briefs and evidence submissions: "Carers filing
complaints. . . . will generaly be expeed to submit docuentation that contai
the filing par's entire position and supportig evidence," 60 Fed. Reg. 6923. We

adopted that rule so that we could decde case under 49 U.S.c. 47129 withn the'
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time limits set by Congress. As a result, the hearng in this procing must be
confined to the speic issues raised by the Complainants' complaint and

supported by the evidentiar filings already submitted. The ALJ should alow a
party to submit additional evidence only for goo cause shown.

The Complaiants have set forth spefic alegations supporting their claim that
the new landing fee are uneasonable. The spefic issues to be investigated in
ths proceeng are the followig, set forth in the Amended Complant at
paragraphs 106 though 140 and 157 though 159:

(1) whether the City improperly included iI the rate bas rental charges
for the land under the aifield and apron;

(2) whether the rate base improperly includes amortiation charges for
capital projec already paid for by the ailines;

(3) whether the City has improperly allocated to the aifield cost center
indirec roadway access costs;

(4) whether the City has failed to credit thé rate base with net aeronautical
revenues derived from other general aeronautical revenue sources;

(5) whether the City has improperly failed to credt the airfield and apron
cost centers with their proportionate share of the interest income eared
by the Department of Airts;

(6) whether the City has improperly faied to adjust the fee to reflec

actal expenses in the 1993-1994 fiscal year and budgeted expense in the
1994-1995 fiscal year;

(7) whether the City has requied the airt to reimburse it at

uneasnable levels for direc and indiec City services; and

(8) whether the City has wrongly charged the airt for the cost of a

police substation located on airt property.

We direc the ALJ to investigate thes issues and make findigs on whether the
City's fee methodology and calcuation on thes speic issues are valid. By
initiating ths proceeng, we do not intend to endorse or chalenge the propriety
of any particuar rate policy us by airts.

The Complaiants and the City have made a varety of charges that we believe
nee not be examed fuher at the hearng. For eXample, the hearg should
not consider such issues as the City's clais that the ailines were trng to take

over control of LA, that the ailines refuse to negotiate with the City over a

Ilew fee strcte when their longterm leases expired, and that the ailies are
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trg to force the City to reinstate residual fee. The City has claimed that its
new fee are signicantly lower than the landing fee charged by other major

airprts (for example, the thee airprts in the New York City metropolitan area).

As the Complaiants assert, such a comparn of the LAX fee with other
airt fee is irrelevant. The hearing must determine whether the LAX fee ar
justiied by the costs at LAX. 

17 .

The Complaiants simlarly submitted a substatial amount of evidence to
support their alegation that the City has ben planng to increas fee so tht
the aiort wil generate surlus revenues that can be tranfered to the Citys

general fund. Whe ths alegation may be relevant to the extent that it shows
that the City has a motive for increasing the landing fee to allegedly
uneasonable levels, the parties should focs on whether the increased fee are in
fact justified by the airprt's costs.

The Complainants mention the City's plan to transfer to the City's general fund
$43 millon received from the condemnation of land used for buiding the .
Centur Freeway and charge that any such transfer would unawfuly divert
aiport revenue to non-airprt uses. Amended Complait at 78-79. The FAA has
reviewed the legalty of that propose transfer and concluded that the
Deparent would not intiate an acton to.block the transfer. Februar 28, 1995
Letter from Cyntha Rich, Assoiate Admtrator for Airprts, to Theodore O.
Stein, President, Board of Airport Commssioners, ExbitATA-81. The letter
noted, however, that the airlines could file a complait agait the transfer under
the FAA's enforcement procedures. Id. at 10. In their reply the Complainants
stated that they intended to file a complaint against the transfer when the FAA
adopts its procedures for enforcing the prohibition agait the diversion of

airprt funds to non-aiort uses. Reply at 40, n. 19. The ailines have since filed

a separate complaii:t with the FAA against the City on ths issue.

Whle the FAA letter alo stated that a futue increase in airprt fee resulting
from the transfer of the condemnation procee could lead to a proceeng under
49 U.S.C. 47129, id. at 2, the FAA did not suggest that the increase would be
examed in ths proceeing, which is bas on a 1993 fee increas. The
Complaiants, moreover, have provided little evidence or arguent in support
of their poition that the transfer was a factor in the 1993 fee increas. Since the
Complaiants have filed a complait with the FAA, we believe that the legality
of the.tranfer should not be considered in ths proceeg.

17 Although th level of fee charged by other airprt is irrlevant, the accounting prctices
may be relevant. For exaple, the Complainants claim tht vily every othr airprt use the

historical cost of its land in its rate base, not the estimated currnt market value of the land. If
this clclm is tre, the All should consider it along with the City's contrry argments and other
relevant evidence in determning whether the LAX fe are reasonable.
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b. Examnation of the City's Cost Methodology

In addition to attackg certain specific gudelines contaied in the Policy
Statement, as discusse below, the City makes a more general arguent that we
may not exame in detai the various components of its rate methodology. The
City reads the statutory prohibition against the Secretar's prescrption of a fee as
a prohibition against hi conductng a detailed analysis of the airprt's
methodology. In addition, according to the City, the courts have repeatedy held
in public utity rate cases that a rate wil be reasnable if the end result is
reasnable, even if the rationality of certai aspets of the methodology are
doubtful. Finally, the Supreme Court's decsions on the reasnableness of airt

charges assertedly establish the principle that an airprt's fee must be upheld if
they are generaly reasonable. Respondents' Brief at 18-22, citing Evansville-
Vanderburgh Airport Authority District v~ Delta Airlines, 405 U.S. 707 (1972),
and Northwest Airlines v. County of Kent, 114 S. Ct. 855 (1994). .

The City's claim that we may not closely examne the reasonableness of its
calcuation of the landing fee is wrong. Congress speificaly charged us with
the responsibilty of detea:ning whether disputed airt fee were reasonable

, -- and to ensure that complaiant airlines received a prompt heazng on their
clais that a fee was unreasonable, Congress impose a strct procedural

schedule requiing us to reslve such claims withn a 12ü-ay period. Congress
surely would not have established such extraordinar procedures if it thought
that we would only defer to the airt's judgment on the reasnableness of a fee.
Moreover, it would be impossible for us to determne whether a fee is reasonable
- whether the end result bears a reasnable relation to the airprt's costs - if we
did not examne whether the costs claied by the airprt were justiiable. And

the City's complaits about our adoption of the Policy Statement ignore
Congress' direcve that we adopt standards for determng the reasnableness
of airt fee. 49 U.S.C. 47129(b)(2).

The statutory prohibition agait the Seetar's prescrption of a fee, moreover,

is consistent witl our view of our obligations. The statute gives airts the

choice of adoptig a residual fee methodology, a compeatory fee methodology,
or a combinatiOJ;.of the two. 49 U.S.C. 47129(a)(2). We speicaly afired in

the Policy Statement the right of each airt to make that choice. 60 Fed. Reg.
6916 (para. 2.1.4). But the airprt's right to make an intial deternation of the
fee it wihes to charge canot be transformed into a prohibition against our
review of the reasnableness of the result, a reyiew which necessary involves a
review of the components of the costs claied by the airport.

Simiarly misguded is the City's reliance on ,Evansvie and Kent County for the
propoition that th agency must approve an airprt fee if it is gener~y
reasnable. The Supreme Court clearly stated in Evanville that it was assesing
the reasnableness of the fee under a Commerce Claus standard, not under a
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more rigorous standard authoried by a Congressional statute. 405 U.S. at 709.
Se also Kent County, 114 S. Ct. at 861. And in Kent County the Court made it
clear that our review of a fee's reasonablenes nee not be confired withi the
limts of a judicial review of reasonableness: lilt r~mains open to the Seeta,
utiliing his Deparment's capacity to comprehend the details of airprt
operations across the countr, and the economics of the ai transportation
industry, to apply some other formula (including one that entails more rigorous
scrtiny) for determnig whether fee are 'reasonable' withn (the Anti-Head

Tax Act); his exposition wil merit judicial approbation so long as it represnts a
. permssible constrcton of the statute." 114 S. Ct. at 86, n. 14. As the Cour
explained, we are better equipped than the courts to engage in public utity-ty

ratemakg with respe to airt rates. 114 S. Ct. at 86, 865. .

The City also errs in its citation of numerous case upholding the rate established
by a regulatory agency as a basis for its clais that we must defer to its judgment
on what fee may reasonably be charged the airlines using LA. Respondents'
Brief at 19-20, citing, gi Hope Natural Gas Co. v. FP, 320 U.S. 591 (1944). The

City essentialy has the law backwards - its authorities support the proposition
that our judgment in a proceeing under 49 U.S.c. 47129 wil be entitled to
deference on judicial review, not that the reguated utility's judgm~nt is entitled
to deference.

Ina related argument, the City asserts that the Policy Statement is
unconstitutional because it wil deny the City a fair retu on its investment in
LAX. Ths arguent misstates the effec of the Policy Statement. First, the Policy
Statement speically alows airprts to charge fee covering their costs and
capital expense. 60 Fed. Reg. at 6916 (para. 2.3). Seondly, the Policy Statement
doe not apply to the rates and charges assesse on non-aeronautical users of
airprt faciities and propety, including, for example, peple using the airt's

parkig lots and concessions such as rental car companes, stores, and
restaurants. 60 Fed. Reg. at 6908-90. And despite the City's arguent that the
use of historical costs necsarly denies reguateØ fi the fai retu required
by the Constitution, the Supreme Cour has upheld a reguatory agency's use of
historial costs in settng rates. Hope Natural Gas Co.. supra, 320 U.S. at 605.

c. Effec of the Department's Policy Statement
,~r"oj; nto

As directed by Congress; We have adÐpted stand~ds for determning the
reasonableness of an airprts fee. 60 Fed. Reg. 690 (Februar 3,1995). The
City argues that the Policy Statement may not be applied in determnig whether
its fee are reasonable. Among other thngs, the City contends that any
application of the Policy Statement in ths cas would violate the prinåple
agait retroactve regation and that the policy statement, espeially insfar as
it requies the use of historic costs for the valuation of land, is contrar to wide1y-
accepted economic priciples and judicial decions on the lawfulness of airprt

rates and public utility rates. The airlines, on the other hand, contend that the
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Policy Statement is consistent with airt and public utilty rate-ttg

principles, that the City departed from established airt practices by not using
historical costs in its rate methodology, and that the Policy Statement should be
applied in ths proceeing. ~, ~ Reply Briefat 13-14.

We have deterned to alow the City to argue in ths proceeing that the Policy
Statement should not be applied to a determation of the reasonableness of its
rates, since they were adopted in July 1993, well before we adopte the Policy
Statement.I8 The ALJ should therefore consider the pares' evidence on the
applicabilty issue and also on whether the City's rate metodolog was
consistent with standard practices followed by airprts durg the time tht the

City develope the rates. .

d. The Procedures for the Investi¡ation

As required by CongreSs, we adöpted procedural rules for airprt rate cases like
ths one. Rules Applicable to Proceengs Concerning Airprt Fee, Subpart F of
our Rules of Practce, 14 CF.R Part 302, Subpart F. Those rues supplement and
modify our Rules of Practce, 14 e.F.R Part 302, which are otherwse applicable
to ths proceeg.

As shown, the statute impose strct deadlines on our consideration of thi cas.

We wil therefore require the ALJ to issue the recömmended decsion by
Thurday, June 1. We wi then have'twenty-nie days to review that decion
and issue a final decsion by our deadline, Friday, June 30. We will leave to the
ALJ's discretion the establishment of al other procedural dates while the ALJ is
responsible for the cas. 

19

18 , In adopting th Policy Statemet, we provided interested pens an additiona opportnity
to submit comments on the reasonablenes stadards. 60 Fed. Reg. at 690. The supplementa
comment period will en May 4, 1995.

19 The Cty's answer claims tht our procedural rules have dened it due pro beus it has

not had an adequate opportnity to prepare it' defen; Answer at 62. The City nowhere
provides any explanation of how th tiin:fi set bylh rules (whih merey carr out the

proedura deadlines se by Col'grs) havelumpered its abilty to pret its case: The volume
of mateal submitted by the City certainly,~ggts that the City has had an ~dequate

opportunity to prepare its evidence and argents. The airlines bean chlenging the fee in

July, 1993, and there has ben previous litigation over the fee' reasonablenes, so the City has ll

known for some time what argunts would probably be mae by the airlines. Moreover, whie
the City's Marc 22 lette propose tht all partes agr to give us more time to review th

filings, it has made no effort to obta more tie for itself and the othr partes. We als note
that the City's response to the Complainats' original complaint suggted tht the Seta
should adopt the proura schedule se by 49 U.S.c. 47129, even though the City argued tht.
the statute itself did not apply to their complaint against the LAX fee.
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Ou rules for airt rate cas alow paries to fie petitions for review five
calendar days afer the ALl issues the recommended decsion and to file anwers
in support of or opposition to any such petition withn four calendar days afer
the servce of the petition. We decded at that time that we would not obligate

, ourselves to take review of ever ALl recommended decsion in an airt rate
case. 60 Fed. Reg. at 6925. Given the importance of this case, and its statu as
one of the first cases to be heard under the new statute, we have decded that we
wil take review of the ALl's decion.

The parties accordingly should fie briefs rather than petions for revie. Each
party may file an opening brief five calendar days afte the ALl ises the

recommended decsion and a reply brief thee caendar days therafter. Al such
briefs must be served in accordance with seon 302.617 of our procedural rues
for airt rate proceegs, and .the format of each brief must comply with our

general rule governng briefs to the decsionmaker, 14C.F.R 302.31. We wil not
consider motions for oral argument, however~ since the short period of tie

alowed for our review of the ALl's decision will an arguent impracticable.

We wil also impo~ speal page limts for the briefs. The opening briefs filed by
the Complainants and the City may each be no longer than fifty pages, the limit
spefied by 14 e.F.R 302.31(c)(3), and their reply briefs may be no longer than
twenty pages. The openig brief filed by any other par in ths proceeing may
be no longer than twenty pages, and any reply brief no longer than ten pages.
We believe thes limts are reasonable, since it will be difficut for us to mak a
final decsion withi the short amount of time available for our decsionmakng
without limits on the length of the parties' briefs. We note, moreover~ that the
ALJ will presumably have given each of the parties the opportity to file a briefafter the hearg ends. .
.In addition, we canot reasnably allow each of the add-on complaiants the
abilty to fie its own brief, beause the amount of argument oppoing the City's
fee would sU,bstantially outweigh the amount of arguent by the City (and
perhaps ACD defending the fee and beaus the material would likely be
duplicative.20 We al note that none of the add-on complaiants has filed any
evidence and that thei interest on the reasnableness issue is identical to the

, interest of the Complaiants. The foreign carers and the U.S. carers, however,
may have somewhat different poitions on the issues involvig the relief sought
by them. We wil therefore lit the briefs of the:.dd-on complainants (that is,
all of the caer parties except the Complaiants) by requig the U.S. carer to
file joint briefs and the foreign carers to file joint briefs. Thus there wi be one
opeI\ng brief from the U.S. carers fiing add-on complaints and one opening

'H...

20 For example, on March 20 the add~n complainants filed ove twenty separate replies to th

City's answer to the amended complaint. ,- ,
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brief from the foreign carers fiing add-on complaits, and one reply brief from

each such group.21

To assist us in meetig the statutory deadlines, our procedural rues requie each

party to submit its evidence in its complait or its anwer to the complait, as the
case may be. Setions 302.606(a), 302.607(b). The ALJ accordingly should not
allow any party to introduce additional evidence except for goo caus, for
example~ if a party was unable to submit relevant and material evidence earlier

due to its inabilty to obtai it from an opposing par.

In addition, given the short period alowed for the hearg in ths case, we will
not accept petitions for reconsideration of th order.

Finally, the City's motion for leave to fie an unauthoried docent, a reply on
the letter of credit issue, cause the Complainants to urge us to strcty enforce
our procedural rules and not alow pares to fie unauthoried pleadings.
Although they do not objec to the filing of that paricuar reply, they point out.
that replies are generally bared by our rules. Complaiants' Response to
Respondents' Motion at 2, åtig 14 e.F.R. 302.6(b). We agree with the
Complainants that we, the ALJ, and the parties wil have difficulty meeting the
statutory deadlines in th cas uness the pares comply with our procedural
rules; As explained above, we are dismising the untimely complaits fied by
several cariers for that reasn. Whe we may be wiling in unusual
årcumstances to accept pleadings not authori by our rues and late pleadings,

the pares should be aware that we are unikely to accept futue filgs that are

inconsistent with our rues and orders in. th proceeng..

5. Discovery

a. The Complaiants' Inormation Reuests

The ailines have requested the Deparent to compe the City to produce
additional docents relevant to the fee increas, a request considered
uneasnable by the City since the airlines already obtaied the City's
docentation. Attachent B to the Complaiants' Certcate requied by 14

e.F.R. 302.60(c). The City has objeced to thi request ~d suggests that we have
the ALJ detene whether any additional inormation s~td be requied of the
City. 
22 ~_~ei.

21 Requiring the filing of joint briefs is consistent with the practice of th United State Court of
Appeal for the Distct of Columbia Cicuit, which often reui aU ~es on th same side of a
case (exept government paes) to file a joint brief. Handbok of Prace and Internl
Prure, D.C. Orcuit (1993), at 78.

22 The Complainants reponded to the Oty's objeons in a lett dated Marh 20, rather thn

by a pleading. In the future such arguments should be made by pleading.
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We have determed to grant the Complainants' request in part. Attached hereto
is a list of the evidentiar material that must be provided by the City, since we
find that the information is relevant to the issues in ths cas. We ar not
adoptig the City's suggestion that the matter be referred to the ALJ, since the
tight procedural schedule for ths case would make it difficut for the ALJ to
requie the producton of the additional information if the ALJ determies it is
necessar. We are requiing the City to submit ths inormtion withn seven
days. The ALJ may modify ths direcve for goo caus shown.

On March 15 the Complaiants filed a supplemental list of inormation which
they are requestig. The information listed in the supplemental request concern
the City's tranfer of the proceeds of the condemnation' award. As explaied
above, the legality of that transfer wil not be considered in thi proceeing. We
therefore deny the Complainants' supplemental request.

b. Th~ Complainants' Request for a Subpona

The Complaiants have asked us to issue a subpoena so they may take the
deposition of Donald A. Mier, a longtie employee of the City's Department of

Airts. According to the Complaiants, he is very knowledgeable about the
Complainants' alegations but is unwilling to voluntarily discuss the issues with
the Complainants since he was demoted in 1993 for speakng out against the
City's planed revenue diversions. Amended Complait at 69.

We will not issue the requested subpona. Whle our rues authori such
depositions, 14 C.F.R 302.20, only rarely are depositions taken in any' 

of our
proceeings. Moreover, the Complaiants have neither satisfied the rule's
requiement for obtaiing a deposition nor shown that they would be unable to

presnt thei cas without hi testiony. Authoring the deposition is also
likely to delay the hearg.

6. The Complainants~ Request for a Lettet of Credt

When an airt increas its fee (or impose a new fee) paid by the ailines
under protet and the ailines file a complaint under 49 U.S.c. 47129, the airprt
usualy must submit a letter of credit, a bond, or other suitable credt faå1ty
covering the fee in dispute paid durng the 12o-ay period of a procèeg
under that státúte. The Complaiants ask us to requie the City to submit a lettr
of credit for the amount of disputed fee paid from JulY 1993 through June 1995,
whie the City contends that the statute exempts it from the letter of credt
requiement~ even if the dispute over the LA fee is with the scope of 49
U.S.c. 47129.
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a. The Relevant Statutory Provisions

The statutory provision requiring airprts to provide financial sety is par of

the provisions on the payment of a disputed fee pending our investigation of the
fee's reasonableness, 49 U.S.C. 47129(d). Subparagraph (l)(A) requies the
complaiant airlines to pay the fee under protest whie we are investigatig the
fee's lawfulness. If an airline pays the fee, paragraph (2) bars the airt from
denying the ailine reasonable access to the airt's facilities and from

. interferig with the ailine's serces as a mean of enforàng the fee.
Subparagraph (l)(B) states that any amounts paid under protest shal be
refuded or credited to the airline "in accordance with direcions in the final
order of the Seetar withn 30 days of such order."

Subparagraph (l)(C), th finanàal seityrequiremerit at issue here, reads as
follows,

In order to assure the tiely repayment, with interest, of amounts in
dispute determed not to be reasonable by the Seetar, the airprt shal

obtain a letter of credit, or surety bond, or other suitable credt faàlity,
equal to the amount in dispute that is due durg the 12o-ay period
established by ths seion, plus interest, uness the airt and the
complaiant ai carer agree otherwse.

Under subparagraph (1)(0), the airport must provide the requied financial
sety to the Secretar withn twenty days of the filing of the complaint.

b. The Pleadinp

The Complainants' amended complait argues that the City must provide ~ letter
of credt "equal to the entire amount in dispute plus interest," which the
Complainants estimate as at least $67 milion. 11at amount includes the
disputed fee paid or payable by the Complaiants from July 1993, the date when

the fee inaeas, through June 1995, the date when we musL-ssue a final
decision if we investigate the LA fee under 49 U.S.e. 47129. Amended
Complait at 67-6.

Several of the complaits filed later by other ailin~ also ask us to require a letter.
of credt for the amount in dispute. '~J ~ Complaits fied by Aero Calorna
et al. and by Lauda Ai.

The City oppose the ailines'. request for a letter of credit. The City argues that
we may not require a lettr of credt from it for several reasns. Th~ City
contends that Congress intended to exempt thi dispute from the fiancial

sety requiement, as shown by the statute's language and its history. The
City also asserts that its due process rights would be violated if it were required
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to pot a letter of credt mery on the basis of a complait when we had neither
determined that the complaint had merit nor rued on the jursdictonal

arguments presented by the City. In addition, the City points out that the
Complainants' request for a letter of credt coverig the amount of fee in dipute
for the period from July 1993 though June 1995 is inconsistent with the statutory
language, which requires that the airprt's finanàal seurty cover only the fee

in dispute for the 12o-day period of the investigation under the new statutory
procedures.

The City fuher contends that we should stay the ficial sety requiement

since it would be costly and almost imposible for the City to obta a letr of

credt in the amount demanded by the Complairiants. Finaly, the City asks us to
stay any decion that it must provide a letter of credt so that it can seek
expeted judiàa1 review of that decsion. Expedited Motion at 10, n. 4.

We issued a notice on March 17 advising the parties that the ailines must file
their answers to the City's motion on the letter of credit issue by March 20, the
due date for their response to the City's answer to their complaints.

In response, the Complainants filed an answer argung that the City's motion
was without merit. In particuar, the Complaiants clai that the City's due
process argument has no merit, since assertedly neither the States nor their
agents, local governments, h.ave due procs rights. The Complaiants state,

however, that to avoid thi issue, they will consnt to a deferral of a rung on the
letter of credit matter unti we determe whether to assign the complaint against
the LA fee to a hearng before an adminitrative law judge 

under 49 U.s.c.

47129. The Complainants contend that we should requie a letter of credt for all
of the amounts in dispute, since Congress wihed to ensure that the airprt

provided serity for the entire amount in dispute, not just the amount of
disputed fee paid under protest during the 12(kay period. And the
Complainants conclude by pointing out that the City's aleged inabilty to obtai
a letter of credt has no merit, since, among other thgs, the new landig fee
have ben generatig massive revenue surlus.23

We detered to defer our decsion on the fiëiàal sety requiement unti
Apri 3, the deadle for our decion on whether the complaints should be

assigned to an ALT. Order 95-3-39 (March 22,1995). We relied on the wiingness
of almost al of the airlies commenting on the issue to waive a letter of credt
until we rued on whether the complaints agait the fee were withi the scope

of 49 U.S.C. 47129.

23 The City filed a reply to th Complainants' anwer accompaed by a motion for leave to fie
an unauthori docment. We will accpt the City', rely, since the Complainants do not .
obje to our accepting the docmet. Th gene conc with the filing of unauthri
docments is discss above in our desption of th procures to be followed in this cas.
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c The Deparent's Deàsion

Under the statute the City must provide a letter of credit.or other form of
financial sety uness the final clause in the subparagraph - "uness the airt

and the complaiant air carer have agree otherse" - exempts the City from

the requirement. We find that the City is exempt.

As noted above, the City and the ailines servg LA entered into the December
1, 1993, standstill agreeent, which presrved the airles' right to chalenge the
lawfulness of the increased fee whie requig them to pay th increas fee
under protest. That agreement includes provisions entitlg th ca to a

refud with interest if the fee increas is held unawf. Paragraph 3 state that
the City wi refund the fee increas "(i)n the event a federal agency or cour of

competent jursdicton renders a final deteration that any porton of the

landig fee paid by a Carer to (the airprt) for the us of LAX was unawfu
and direc or decares that a refund of such fee should be paid, (the City) shal
refud to the Carer at that time the portion of the landing fee found to be
unawful, with accrued interest at the federal judgment rate. . .." Neither this
paragraph nor any other par of the standstill agreement obligates the City to
provide a bond, letter of credt, or other form of financial assurance on the
payment of the refuds.

The City claims that the standstill agreement's lack of a bondig requiement
forecose us from requiring a bond or letter of credt. The Complaiants did not
address ths arguent at al.

We find ,that the City's interretation of the statute is correc. The statute, as
indicated, requies the airprt to provide flanåal sety "uness the airt
and complainant ai carer agree othere." In our view, the City and the
airlines did agree otherwse when they signed the standsti agreeent.

Furthermore, the statute's legislative hitory supports the City's position.. The bil
initialy considered by the Senate had a somewhat different form of fianåal.
sety provision.24 That bil did not requie a leter of credit or bond. Intead,
it would have requied the fee paid under protest to be deposited into an escrow
account. Dug the floor debate on ths bil, Senator Feintein of Calforna
stated tht a provision had be added at her request to ensure that Los Angeles

would not be subjec to th esow requiement. 140 Congo Re. 56988 (June 16,

1994). Seator Feinstein presumably was referrg to the followig exception

wrtten into the paragraph othere requig an esw for disputed fee
payments: "except for a fee paid as par of an agreement enteed into prior, to
June'9, 1994, under which such fee is paid under protest:. That claus would

24 Th relevant provisions of the bil discss on the Senate floor, H.R. 2739, appe at 140

Congo Re. 57139, 7146 (June 20,1994).
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. have exempted the City from the escrow requirement, sinæ the ailines were

. payig the increas fee at LAX under protest under an agreement entered into
before June 9, 1994.

Senator Ford, the manager of the Senate bil, agree with Senator Feite's
statement "I certainly concu that it was not our intent that the escrow apply to
the existing controversy between the city of Los Angeles and the ailines
operating at LA." 140 Congo Re. S6988. And Senator Feinstein had earlier
stated, "i would like to than the manager of ths bil for ensurg that nothng in
ths bil is retroactve in term of afecg the inte set agreeent '
between LA and the ailines that was'reached last Novembe." 140 Congo Re.
56986 (June 16, 1994).

The legislation enacted by Congress, of course, conta neither an escrow
requiement nor a clause speically exemptig fee paid under protest under

agreements made before June 9,1994. Instead, the final bil contai the financial
secuty clause, which has a similar exemption, "uness the airprt and
complaiant air carer agree,otherwse." Ths exemption must have ben
designed to exempt all airts, not just LA, from the financial sety
requiement, if the airport already had an agreement with the airlines that did
not obligate the airprt to provide such sety. We believe that that exception,

like the one included in the Senate bil at Senator Feinstein's request, is intended
to exempt the City from providing a letter of credt or other form of financial
sety to assure repayment of the LAX fee cuently in dispute.

A group of twelve ailines including Aero Calorna that filed a joint complait
(the Additional Cariers) argue, however, that the standstil agreement's lack of a
provision excuing the City from providing a form of financial sety mean
that the carers and the City have not agree to waive the requiement. Reply 

of
Additional Ailines to Repondents' Expted Motion at 2. the Senate debate
made it quite clear, 'however, that the bil was specaly designed to exempt the
City from the ty of financial secty then requied by the bil. And by not
obtainig the City's commtment to provide financial sety as par of the

interi settement, the ailine pares to the stadsti agreement agree that none
would be requied. The Additional Carers al note that some of them were

not parties to the stadstill agreeent, although the City is argung that carers
who were not parties fo that agreement have no right to file-a complait agait
the fee in ths proceeing. More importantly, the Additional Carers' pleadig
doe not indicate why those carers chose not to participate in the agreement.
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Without some exlanation of the basis for their non-participation we do not se
how we could require a leter of credit for those carers. 

25

Finally, we note that the amount of financial secty required by the new statute'
would not cover most of the amount in dispute. The ailines have be payig
the increas fee at LA under protest since July 1993. The statute, however,

requies an airt to fush a letter of credit or other sety only for the
amount of fees in dispute payable durg the 120-day period of our investigation.
49 U.S.C. 47129(d)(1)(C). Although the Complaiants have asked for a let of

credit coverig the amount in dispute for that entire two-year peod, Amded
Complaint at 67-6, the statutory requirement of a letter of credt, if applicable to
ths dispute, would obligate the City to provide finanåal sety only for the

12o-day peod, not for the two-year period. American Ailines v. Puerto Rico
Ports Authority, Order 95-3-1 at 4 (March 22, 1995).26

In thes circustances, we find that the City is exempt from the obligation to
provide a letter of credit or a bond, and we deny the ailines' request for such
finanåal sety.

ACCORDINGL Y:

1. We set the complait fied on March 2 by the Air Tranport Assoåation et
. al. against the City of Los Angeles et al. for hearng before an admnistrative law
judge and retitle th proceeng The Los An¡eles International Airprt Rates
Proceeg;

2. We direc the adminstrative law judge to deterne whether the landig

fee charged ai carers for the us of Los Angeles International Airt are

uneasnable and to mak fidings on the alegations of uneasnableness made
in the complait of the Ai Tranport Assoation et al.. as sumar in th
order;

3. We diec the admnitrative law judge to issue a recommended decsionno later than Thursday, June 1, 1995; .

.' 2S In additi, we have determed that the Complaints' complait must be consder under

. the seon 113 of th Authonztion Act beause thos carer fied a complaint within sity days
of the statute's enactnt. The Additiona Caer did not mae such a filing, and we ar
conslidatig thr complaint in ths proeeing as a matt of disction. 'The language of

seon 1I3.suggts that th financial serity reuire by that statute is inteed to cover
urrer filing complaints within the scope of the statute.

26 The Complainants have consistendy demanded tht the City submit.a lett of crit, even

though the statute sengly allòws the City a choice of th fonn of fina sety. If in futu

case the airline complainats seking financal sety are willng to accept only one ty of
serity, they should explain why other fonn of financ sety are unacceptable.
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4. We direc the respondents, the City of Los Angeles, the Lo Angeles
Deparent of Airt, ard the Los Angeles Board of Airprt Commssioners,

to submit the evidentiar material and information listed on Appedix I hereto.
within seven calendar days, provided that the admtrative law judge may
modify thi direcve for goo caus shown;

5. We will take review of the admistrative law judge's recommended

decision; opeing briefs to the decsionmaker shall be fied five calendar days
after the issuance of the recommended decsion; reply bref to the desionmaker

. shall be filed thee calendar days after the due date for openg brief; and we
wil not accept motions for oral arguent;

6. The opening briefs and reply briefs to the decisionmaker must be served

in accordance with seon 302.617 of our procedural rues for airprt rate
proceengs; the format of each brief must comply with our general rue
governg briefs to the decsionmaker, 14 C.F.R 302.31; the opening brief filed by
the complaiants and the City of Los Angeles et al. may not excee fif pages in
lengt; the reply brief filed by the complaiants and the City of Los Angeles et al.

may not excee twenty pages in length; and no other party may file an opening
brief longer than twenty pages or a reply bref longer than ten pages;

7. We dismis the Air Tranport Assoation as a complainant in ths
proceeing but grant it permssion to paråpate as an interenor jointly with the
ailie complaiants which together with the Ai Transport Assoation fied an

amended complait on March 2, 1995;

8. We accept the complaints filed on March 9 by Aero Californa, Aerolineas
Argentias, Aerovias de Mexico, Compagne Nationale Ai France, Altala -

Linee Aeree Italiane,. Nippon Airways, America Interational Aiays,
AOM Miere, Britih Aiays, Cargolux Ailies International, Carval Ai
Lies, Cathay Pacic Aiays, Challenge Ai Cargo, CorseAi International, El
AI Israel Ailies, Eva Aiays, Evergrn Inte~ationa1 Ailies, Ibria Uneas
Aereas de Espana,Japan Ailies, Korean Ai Unes, Unea Aerèa Nacional de

Chie,.Lauda Ai, Deutse Lufan Aktiengesllchaft, Malaysia Ailines,
Martiai Holland, Phippine Ailies, Qatas Aiays, Reno Air, Rich

Internationa-Aiays, Singapore Ailies, Swisai, Targ~t Aiays d/b/ a Great
Amerca Aiays, Tower Ai, Vikig Interational Ailines, Virgi Atlantic
Aiays, and World Aiays, and we conslidate.thos complaits in ths
proceeng, provided, however, that the U.S. carers fiing the complaits
accepted by thi paragraph must file a joint brief and joint reply brief afer the
issuanæofthe recommended decion; that the foreign caers fig complaits
accepte by ths paragraph m~t fie a joint opeg brief and a joint reply brief,
and that each openig brief may be no longer than twenty pages and each reply

brief no longer than ten pages;

',i.:t
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9. We deny the motions for leave to fie complaits by Polar Ai Cargo,
Emery Worldwide Airlines, ABX Air, Skywest Ailines, Marka,Aerovias
Nacionales de Colombia, Aviateca, Lineas Aereas Costarcens, Polynesian
Ailines, Taca Interational Airlines, and Viacao Aerea Sao Paulo;

10. We deny the motion to dismiss the Los Angeles Board of Airprt
Commssioners as a respondent in ths proceeing;

11. We grant the moton for leave to intervene fied by the Airprt Counà1
International- North Amerca so that it may submit briefs and resnsive
pleadings, but not evidence, in ths proceeg;

12. We grant the motion to withdraw fied by Nippon Cargo Ailies;

13. We dismiss as moot the motion of Air Transport Assoation et al. for
leave to file a reply brief in excess of the page limits;

14. We determe that the City of Lo Angeles, the City of I.s Angeles
Deparent of Airt, and the Los Angeles Board of Airprt Commssioners
are exempt from the requirement in 49 U.S.C. 47129(d)(C) that the airt

provide a lettr of credit, bond, or other suitable credt facility;

15. We dismiss the Appeal to the Seetar of Tranportation filed by the City
of Lo Angeles;

16. We grant the motions for leave to fie unauthori docents filed by
Amercan Inteational Ailines, Cathay Pacic Airways, and the City of Los
Angeles et al.; and

17. We Wi not accept petitions for recnsideration of ths order.

By;

Li~

PATRCKV. MUHY
Actng Assistant Seetar for Aviation

and International Affai
.....:

(SEAL) Î

.'3.. ....'
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APPENIX I

ADDmONAL EVENCE REQUE

1. Budgete and act revenues and ~ by cot cente at Los Angeles
International Airt (LA) for fiscal years 1993-199 and 1991995. We

undertand that any fianci statement for th 1991995 fi yea may be
prel for the year to date.

2. For capita proje fuded durg fica year 1993-199, suly th
followig inormtion: (a) desption of the proje, (b) tota cot projeon (c)
amount exded durg fica year 1993-199, (d) souræ of fuds, and (e)
whether the proje was fuded though bond procee, Passeger Facity
ChargeS, or federal grants.

3. Beg baance, contrbutions to, tranfers from, and endig balance
for restrct fuds, capita improvement accounts, appropriate and

unpproprite balces, and reses, for July 1, 1993, and the peod since
then

4. The soure and amount òf fudig us to acque each of the "localy
fuded" asts desbe ia Exbit 1, Table C.19 to the Rendents' March 16,
1995 anwer.

5. The Deparent of Airt' budgete and actal cots for poliæ, fi,
crash, and rese fuctons for the 1993-199 and 1991995 fial yeiU

6. Statement of the Deparent of Airt' eq\Upment capitation

policies..

7. Deption of the metod()log Us for settg rees for (1) the .
maiteanæ and opeation rese and (2) inuranæ and litigation trt5~

8. Breaown of th intet income alocate to LA by cot ænte, durg
the 1991m.1993-199, and 1991995 fial yea (fo the 1991995 year state .
the budge. amount for-te fi year and the act amount for the year-to-

date). ';-i,~:,..' -'.' . .'. '#"..' .~

9. 'üst of capitai~~ ~stig'ì~th $100,00 tht ~er èx as par
of the landig fee cacution durg 1991-199,199-1993, and 199199 fi
year, includig a desption ~I each such capita ite, its cot and its proje
us li .

,:~'..
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10. Detaed descrption of the cuent debt servce for fial year 1991-1992
though 1993-1994 related to the acquisition of land parcels at LAX, including an
identification of the parcels that pertai to each direct cost center.

11. Copies of any sureys or recrds which desbe the trafc pattrn,

vehicle counts, and ty and us of the access roadways, which were prepared

since the beginng of the 1991-1992 fiscal year.

12. Identi any roads that are included in the indiec access cost center that

are physically located on the airfield or the apron, if any, and thé cots included
in ths cost center which relate to these roadways.. .
13. Detaied descrption of al revenues and fee received by LA or the

Deparent of Airt peaig to the us of roadways at LA for the 1993-
1994 and 1994-1995 fical years. State the amounts, source, and method of

calcuation of any such revenues and fee.

14. Descrbe in detail al charges to the Deparent of Airt or LA for
direc or indirec services provided by the City of Los Angeles, the basis for each

charge, and whether each charge has ben calcuated on a basis that is consistent
with such charges to other City Deparents, for each .of the fisca year from
1991-1992 though 1993-1994.

:.~.

~


